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Rules  and  Regulations 


This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14CFR  Part  97 

[Docket  No.  30736;  Arndt.  No.  3384] 

Standard  Instrument  Approach 
Procedures,  and  Takeoff  Minimums 
and  Obstacle  Departure  Procedures; 
Miscellaneous  Amendments 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION;  Final  Rule. 

SUMMARY:  This  establishes,  amends, 
suspends,  or  revokes  Standard 
Instrument  Approach  Procedures 
(SIAPs)  and  associated  Takeoff 
Minimums  and  Obstacle  Departure 
Procedures  for  operations  at  certain 
airports.  These  regulatory  actions  are 
needed  because  of  the  adoption  of  new 
or  revised  criteria,  or  because  of  changes 
occurring  in  the  National  Airspace 
System,  such  as  the  commissioning  of 
new  navigational  facilities,  adding  new 
obstacles,  or  changing  air  traffic 
requirements.  These  changes  are 
designed  to  provide  safe  and  efficient 
use  of  the  navigable  airspace  and  to 
promote  safe*flight  operations  under 
instrument  flight  rules  at  the  affected 
airports. 

DATES:  This  rule  is  effective  August  2, 
2010.  The  compliance  dale  for  each 
SIAP,  associated  Takeoff  Minimums, 
and  ODP  is  specified  in  the  amendatory 
provisions. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  August  2, 
2010. 

ADDRESSES;  Availability  of  matters 
incorporated  by  reference  in  the 
amendment  is  as  follows: 


For  Examination — 

1.  F’AA  Rules  Docket,  FAA 
Headquarters  Building,  800 
Independence  Avenue,  SW., 

Washington,  DC  20591; 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located; 

3.  The  National  Flight  Procedures 
Office,  6500  South  MacArthur  Blvd., 
Oklahoma  City,  OK  73169  or, 

4.  The  National  Archives  and  Records 
Administration  (NARA).  For 
information  on  the  availability  of  this 
material  at  NARA,  call  202-741-6030, 
or  go  to;  http://www.archives.gov/ 
federal_register/ 
code_of_federal_regulations/ 
ibr_locations.html. 

Availability — All  SIAPs  and  Takeoff 
Minimums  and  ODPs  are  available 
online  free  of  charge.  Visit  http:// 
www.nfdc.faa.gov  to  register. 
Additionally,  individual  SIAP  and 
Takeoff  Minimums  and  ODP  copies  may 
be  obtained  from: 

1.  FAA  Public  Inquiry  Center  (APA- 
200),  FAA  Headquarters  Building,  800 
Independence  Avenue,  SW., 

Washington,  DC  20591;  or 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located. 

FOR  FURTHER  INFORMATION  CONTACT: 

Harry  J.  Hodges,  Flight  Procedure 
Standards  Branch  (AFS-420),  Flight 
Technologies  and  Programs  Divisions, 
Flight  Standards  Service,  Federal 
Aviation  Administration,  Mike 
Monroney  Aeronautical  Center,  6500 
South  MacArthur  Blvd.,  Oklahoma  City, 
OK  73169  (Mail  Address:  P.O.  Box 
25082,  Oklahoma  City,  OK  73125) 
Telephone:  (405)  954-4164. 
SUPPLEMENTARY  INFORMATION:  This  rule 
amends  Title  14  of  the  Code  of  Federal 
Regulations,  part  97  (14  CFR  part  97),  by 
establishing,  amending,  suspending,  or 
revoking  SIAPS,  Takeoff  Minimums 
and/or  ODPS.  The  complete  regulators 
description  of  each  SIAP  and  its 
associated  Takeoff  Minimums  or  ODP 
for  an  identified  airport  is  listed  on  FAA 
form  documents  which  are  incorporated 
by  reference  in  this  amendment  under  5 
U.S.C.  552(a),  1  CFR  part  51,  and  14 
CFR  part  97.20.  The  applicable  FAA 
Forms  are  FAA  Forms  8260-3,  8260-4, 
8260-5,  8260-15A,  and  8260-15B  when 
required  by  an  entry  on  8260-15A. 

The  large  number  of  SIAPs,  Takeoff 
Minimums  and  ODPs,  in  addition  to 


their  complex  nature  and  the  need  for 
a  special  format  make  publication  in  the 
Federal  Register  expensive  and 
impractical.  Furthermore,  airmen  do  not 
use  the  regulatory  text  of  the  SIAPs, 
Takeoff  Minimums  or  ODPs.  but  instead 
refer  to  their  depiction  on  charts  printed 
by  publishers  of  aeronautical  materials. 
The  advantages  of  incorporation  by 
reference  are  realized  and  publication  of 
the  complete  description  of  each  SIAP, 
Takeoff  Minimums  and  ODP  listed  on 
FAA  forms  is  unnecessary.  This 
amendment  provides  the  affected  CFR 
sections  and  specifies  the  types  of  SIAPs 
and  the  effective  dates  of  the,  associated 
Takeoff  Minimums  and  ODPs.  This 
amendment  also  identifies  the  airport 
and  its  location,  the  procedure,  and  the 
amendment  number. 

The  Rule 

This  amendment  to  14  CFR  part  97  is 
effective  upon  publication  of  each 
separate  SIAP,  Takeoff  Minimums  and 
ODP  as  contained  in  the  transmittal. 
Some  SIAP  and  Takeoff  Minimums  and 
textual  ODP  amendments  may  have 
been  issued  previously  by  the  FAA  in  a 
Flight  Data  Center  (FDC)  Notice  to 
Airmen  (NOTAM)  as  an  emergency 
action  of  immediate  flight  safety  relating 
directly  to  published  aeronautical 
charts.  The  circumstances  which 
created  the  need  for  some  SIAP  and 
Takeoff  Minimums  and  ODP 
amendments  may  require  making  them 
effective  in  less  than  30  days.  For  the 
remaining  SIAPS  and  Takeoff 
Minimums  and  ODPS,  an  effective  date 
at  least  30  days  after  publication  is 
provided. 

Further,  the  SIAPs  and  Takeoff 
Minimums  and  ODPS  contained  in  this 
amendment  are  based  on  the  criteria 
contained  in  the  U.S.  Standard  for 
Terminal  Instrument  Procedures 
(TERPS).  In  developing  these  SIAPS  and 
Takeoff  Minimums  and  ODPs,  the 
TERPS  criteria  were  applied  to  the 
conditions  existing  or  anticipated  at  the 
affected  airports.  Because  of  the  close 
and  immediate  relationship  between 
these  SIAPs,  Takeoff  Minimums  and 
ODPs,  and  safety  in  air  commerce,  I  find 
that  notice  and  public  procedures  before 
adopting  these  SIAPS,  Takeoff 
Minimums  and  ODPs  are  impracticable 
and  contrary  to  the  public  interest  and, 
where  applicable,  that  good  cause  exists 
for  making  some  SIAPs  effective  in  less 
than  30  days. 
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Conclusion 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  is  not  a 
“significant  regulatory  action”  under 
Executive  Order  12866;  (2)  is  not  a 
“significant  rule”  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR  11034; 
February  26,  1979);  and  (3)  does  not 
warrant  preparation  of  a  regulatory 
evaluation  as  the  anticipated  impact  is 
so  minimal.  For  the  same  reason,  the 
FAA  certifies  that  this  amendment  will 
npt  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  97 

Air  traffic  control.  Airports, 
Incorporation  by  reference,  and 
Navigation  (Air). 

Issued  in  Washington,  DC,  on  July  23, 

2010. 

)ohn  M.  Allen, 

Director,  Flight  Standards  Service. 

Adoption  of  the  Amendment 

■  Accordingly,  pursuant  to  the  authority 
delegated  to  me.  Title  14,  Code  of 
Federal  Regulations,  part  97  (14  CFR 
part  97)  is  amended  by  establishing, 
amending,  suspending,  or  revoking 
Standard  Instrument  Approach 
Procedures  and/or  Takeoff  Minimums 
and/or  Obstacle  Departure  Procedures 
effective  at  0902  UTC  on  the  dates 
specified,  as  follows: 

PART  97— STANDARD  INSTRUMENT 
APPROACH  PROCEDURES 

■  1.  The  authority  citation  for  part  97 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40103,  40106, 
40113, 40114,  40120,  44502,  44514,  44701, 
44719, 44721-44722. 

■  2.  Part  97  is  amended  to  read  as 
follows: 

Effective  26  AUG  2010 
Troy,  AL,  Troy  Muni,  Radar-1,  Arndt  9 
Smithfield,  NC,  Johnston  County,  ILS  OR 
LOC  RWY  3,  Arndt  1 

Smithfield,  NC,  Johnston  County,  NDB  RWY 
3,  Arndt  1 

Smithfield.  NC,  Johnston  County,  RNAV 
(GPS)  RWY  3,  Orig 

Smithfield,  NC,  Johnston  County,  RNAV 
(GPS)  RWY  21,  Orig 

Smithfield,  NC,  Johnston  County,  Takeoff 
Minimums  and  Obstacle  DP,  Arndt  3 
Charleston,  SC,  Charleston  Executive,  RNAV 
(GPS)  RWY  9,  Arndt  1 

Charleston,  SC,  Charleston  Executive,  RNAV 
(GPS)  RWY  27,  Arndt  1 


Charleston,  SC,  Charleston  Executive, 

Takeoff  Minimums  and  Obstacle  DP,  Arndt 
1 

San  Angelo,  TX,  San  Angelo  Rgnl/Mathis 
Fid,  Takeoff  Minimums  and  Obstacle  DP, 
Amdt  1 

Effective  23  SEP  2010 

Alabaster,  AL,  Shelby  County,  RNAV  (GPS) 
RWY  16,  Amdt  1 

Alabaster,  AL,  Shelby  County,  RNAV  (GPS) 
RWY  34,  Amdt  2 

Mammoth  Lakes,  CA,  Mammoth  Yosemite, 
Takeoff  Minimums  and  Obstacle  DP,  Amdt 
1 

Sacramento,  CA,  Sacramento  Mather,  ILS  OR 
LOC/DME  RWY  22L,  Amdt  5 
Gunnison,  CO,  Gunnison-Crested  Butte  Rgnl, 
RNAV  (RNP)  RWY  24,  Orig 
Milton,  FL,  Peter  Prince  Field,  RNAV  (GPS) 
RWY  36.  Amdt  1 

Augusta,  GA,  Daniel  Field,  NDB  RWY  11, 
Amdt  4 

Augusta,  GA,  Daniel  Field,  NDB/DME-C, 

Amdt  4 

Augusta,  GA,  Daniel  Field,  RNAV  (GPS) 

RWY  11,  Orig 

Augusta,  GA,  Daniel  Field,  VOR/DME-B, 
Amdt  1 

Augusta,  GA,  Daniel  Field,  VOR/DME  RNAV 
RWY  11,  Amdt  5B,  CANCELLED 
Bainbridge,  GA,  Decatur  County  Industrial 
Air  Park,  ILS  OR  LOC  RWY  27,  Orig-A 
Cairo,  GA,  Cairo-Grady  County,  Takeoff 
Minimums  and  Obstacle  DP,  Amdt  3 
Cochran,  GA,  Cochran,  RNAV  (GPS)  RWY  29, 
Amdt  1 

Macon,  GA,  Middle  Georgia  Rgnl,  RNAV 
(GPS)  RWY  23,  Amdt  1 
Savannah,  GA,  Savannah/Hilton  Head  Inti. 

RNAV  (RNP)  Y  RWY  28,  Orig 
St  Mary’s,  GA,  St  Mary’s,  RADAR-1,  Amdt 
2,  CANCELLED 

St  Mary’s,  GA,  St  Mary’s,  RNAV  (GPS)  RWY 
4,  Orig 

Thomasville,  GA,  Thomasville  Rgnl,  ILS  OR 
LOC  RWY  22,  Orig-A 

Harlan,  lA,  Harlan  Muni,  Takeoff  Minimums 
and  Obstacle  DP,  Amdt  1 
Marshalltown,  lA,  Marshalltown  Muni,  GPS 
RWY  12,  Orig-B,  CANCELLED 
Marshalltown,  lA,  Marshalltown  Muni, 

RNAV  (GPS)  RWY  13,  Orig 
Marshalltown,  lA,  Marshalltown  Muni, 

RNAV  (GPS)  RWY  31,  Orig 
Marshalltown,  lA,  Marshalltown  Muni, 
Takeoff  Minimum  and  Obstacle  DP,  Orig 
Marshalltown,  lA,  Marshalltown  Muni,  VOR 
RWY  13,  Amdt  2 

Marshalltown,  lA,  Marshalltown  Muni,  VOR 
RWY  31,  Amdt  2 

Mount  Pleasant.  lA,  Mount  Pleasant,  NDB 
RWY  33,  Amdt  6 

Mount  Pleasant,  lA,  Mount  Pleasant,  RNAV 
(GPS)  RWY  15,  Orig 

Mount  Pleasant,  lA,  Mount  Pleasant,  RNAV 
(GPS)  RWY  33,  Orig 

Mount  Pleasant,  lA,  Mount  Pleasant,  Takeoff 
Minimums  and  Obstacle  DP,  Amdt  2 
Champaign/Urbana,  IL,  University  of  Illinois- 
Willard,  RNAV  (GPS)  RWY  4,  Orig-A 
Decatur,  IL,  Dec;atur,  GPS  RWY  30,  Amdt  1 , 
CANCELLED 

Decatur,  IL.  Decatur.  ILS  OR  LOC  RWY  6. 
Amdt  13E 

Decatur.  IL,  Decatur,  RNAV  (GPS)  RWY  6. 
Orig-A 


Decatur,  IL,  Decatur,  RNAV  (GPS)  RWY  30, 
Orig 

Decatur,  IL,  Decatur.  RNAV  (GPS)  RWY  36. 
Orig-A 

Decatur,  IL.  Decatur,  VOR  RWY  18,  Orig-B 
Mattoon/Charleston,  IL,  Coles  County 
Memorial,  ILS  OR  LOC  RWY  29,  Amdt  6B 
Hays,  KS,  Hays  Rgnl,  GPS  RWY  16,  Orig-D, 
CANCELLED 

Hays,  KS,  Hays  Rgnl,  RNAV  (GPS)  RWY  4, 

Orig 

Hays,  KS,  Hays  Rgnl,  RNAV  (GPS)  RWY  16. 
Orig 

Hays,  KS,  Hays  Rgnl,  RNAV  (GPS)  RWY  22, 
Orig 

Hays,  KS,  Hays  Rgnl,  RNAV  (GPS)  RWY  34, 
Amdt  2 

Manhattan,  KS,  Manhattan  Rgnl,  ILS  OR 
LOC/DME  RWY  3,  Amdt  7 
Manhattan,  KS,  Manhattan  Rgnl,  RNAV 
(CPS)  RWY  3,  Amdt  1 
Manhattan,  KS,  Manhattan  Rgnl,  RNAV 
(GPS)  RWY  21,  Amdt  1 
Manhattan,  KS,  Manhattan  Rgnl,  Takeoff 
Minimums  and  Obstacle  DP,  Amdt  7 
Manhattan,  KS,  Manhattan  Rgnl,  VOR  RWY 
3,  Amdt  18 

Manhattan,  KS,  Manhattan  Rgnl,  VOR/DME- 
F,  Amdt  1 

Manhattan,  KS,  Manhattan  Rgnl,  VOR-H,  ' 
Anidt  14B,  CANCELLED 
Wichita,  KS,  Wichita  Mid  Continent,  RNAV 
(GPS)  Y  RWY  IL,  Amdt  1 
.Wichita,  KS.  Wichita  Mid  Continent,  RNAV 
(GPS)  Y  RWY  14,  Amdt  2 
Wichita,  KS,  Wichita  Mid  Continent,  RNAV 
(GPS)  Y  RWY  19L,  Amdt  1 
Wichita,  KS,  Wichita  Mid  Continent,  RNAV 
(GPS)  Y  RWY  19R,  Amdt  1 
Wichita,  KS,  Wichita  Mid  Continent,  RNAV 
(GPS)  Z  RWY  IL.  Orig-A,  CANCELLED 
Wichita,  KS,  Wichita  Mid  Continent,  RNAV 
(GPS)  Z  RWY  19L,  Orig-B,  CANCELLED 
Wichita,  KS,  Wichita  Mid  Continent,  RNAV 
(RNP)  Z  RWY  IL,  Orig 
Wichita,  KS,  Wic!  ita  Mid  Continent,  RNAV 
(RNP)  Z  RWY  14,  Orig 
Wichita,  KS.  Wichita  Mid  Continent,  RNAV 
(RNP)  Z  RWY  19L,  Orig 
Wichita,  KS,  Wichita  Mid  Continent,  RNAV 
(RNP)  Z  RWY  19R,  Orig 
Old  Town,  ME,  Dewitt  Fid  Old  Town  Muni, 
GPS  RWY  12,  Orig,  CANCELLED 
Old  Tow'll,  ME,  Dewitt  Fid  Old  Town  Muni, 
GPS  RWY  30,  Orig,  CANCELLED 
Old  Tow'n,  ME,  Dewitt  Fid  Old  Town  Muni, 
NDB  RWY  22,  Amdt  6 
Old  Town,  ME,  Dewitt  F'ld  Old^Town  Muni, 
RNAV  (GPS)  RWY  12,  Orig 
Old  Town.  ME,  Dewitt  F’ld  Old  Town  Muni, 
RNAV  (GPS)  RWY  22,  Orig 
Old  Town,  ME,  Dewitt  Fid  Old  Town  Muni, 
RNAV  (GPS)  RWY  30,  Orig 
Detroit,  MI,  Willow  Run,  RNAV  (GPS)  RWY 
5R,  Amdt  1 

Litchfield,  MN,  Litchfield  Muni,  RNAV  (GPS) 
RWY  13,  Orig 

Litchfield,  MN,  Litchfield  Muni,  RNAV  (GPS) 
RWY  31,  Orig 

Litchfield,  MN,  Litchfield  Muni,  Takeoff 
Minimums  and  Obstacle  DP,  Amdt  1 
Litchfield,  MN,  Litchfield  Muni,  VOR-A, 
Amdt  2 

Litchfield,  MN,  Litchfield  Muni,  VOR/DME 
RNAV  OR  GPS  RWY  31,  Amdt  1, 
CANCELLED 
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Camdenton,  MO,  Caradenton  Memorial,  GPS 
RWY  33,  Orig-B,  CANCELLED 
Camdenton,  MO,  Camdenton  Memorial, 

RNAV  (GPS)  RWY  15,  Orig 
Camdenton,  MO,  Camdenton  Memorial, 

RNAV  (GPS)  RWY  33,  Orig 
Camdenton,  MO,  Camdenton  Memorial, 
Takeoff  Minimum  and  Obstacle  DP,  Arndt 
1 

Camdenton,  MO,  Camdenton  Memorial, 
VOR-A,  Arndt  4 

Cuba,  MO,  Cuba  Muni,  NDB-A,  Orig, 
CANCELLED 

Farmington,  MO,  Farmington  Rgnl,  GPS 
RWY  2,  Orig,  CANCELLED 
Farmington,  MO,  Farmington  Rgnl,  NDB 
RWY  20,  Arndt  3 

Farmington,  MO,  Farmington  Rgnl,  RNAV 
(GPS)  RWY  2,  Orig 

Farmington,  MO,  Farmington  Rgnl,  RNAV 
(GPS)  RWY  20,  Orig 

Monett,  MO,  Monett  Muni,  RNAV  (GPS) 

RWY  18,  Arndt  2 

Monett,  MO,  Monett  Muni,  RNAV  (GPS) 

RWY  36,  Arndt  2 

Monett,  MO,  Monett  Muni,  Takeoff 
Minimums  and  Obstacle  DP,  Arndt  1 
Nevada,  MO,  Nevada  Muni,  NDB  RWY  20, 
Arndt  2,  CANCELLED 
Nevada,  MO,  Nevada  Muni,  RNAV  (CPS) 

RWY  2,  Orig 

Nevada,  MO,  Nevada  Muni,  RNAV  (CPS) 

RWY  20,  Orig 

Nevada,.  MO,  Nevada  Muni,  Takeoff 
Minimums  and  Obstacle  DP,  Orig 
Nevada,  MO,  Nevada  Muni,  VOR/DME-A, 
Arndt  2 

Nevada,  MO,  Nevada  Muni,  VOR/DME 
RNAV  OR  GPS  RWY  20,  Arndt  1, 
CANCELLED 

Booneville/Baldwvn,  MS,  Booneville/ 
Baldwyn,  GPS  RWY  33,  Orig,  CANCELLED 
Booneville/Baldwvn,  MS,  Booneville/ 
Baldwyn,  RNAV  (CPS)  RWY  15,  Orig 
Booneville/Baldwyn,  MS,  Booneville/ 
Baldwyn,  RNAV  (GPS)  RWY  33,  Orig 
Booneville/Baldwyn,  MS,  Booneville/ 
Baldwyn,  VOR/DME-A,  Arndt  1 
Jackson,  MS,  Hawkins  Field,  Takeoff 
Minimum  and  Obstacle  DP,  Arndt  1 
Louisville,  MS,  Louisville-Winston  County, 
GPS  RWY  17,  Orig,  CANCELLED 
Louisville,  MS,  Louisville-Winston  County, 
RNAV  (GPS)  RWY  17,  Orig 
Louisville,  MS,  Louisville-Winston  County, 
RNAV  (GPS)  RWY  35,  Orig 
Starksville,  MS,  George  M  Bryan,  RNAV 
(GPS)  RWY  18,  Arndt  1 
Starksville,  MS,  George  M  Bryan,  RNAV 
(GPS)  RWY  36,  Arndt  2 
Starksville,  MS,  George  M  Bryan,  VOR/DME- 
A,  Arndt  6,  CANCELLED 
Bozeman,  MT,  Gallatin  Field,  BOZEMAN 
THREE  Graphic  Obstacle  DP 
Poplar,  MT,  Poplar  Muni,  RNAV  (GPS)  RWY 
27,  Orig 

Poplar,  MT,  Poplar  Muni,  Takeoff  Minimums 
and  Obstacle  DP,  Orig 
Poplar,  MT,  Poplar,  RNAV  (GPS)  RWY  9, 
Arndt  1,  CANCELLED 
Poplar,  MT,  Poplar,  RNAV  (GPS)  RWY  27, 
Orig-A,  CANCELLED 

Poplar,  MT,  Poplar,  Takeoff  Minimums  and 
Obstacle  DP,.Orig,  CANCELLED 
Albemarle,  NC,  Stanly  County,  ILS  OR  LOG 
RWY  22L,  Arndt  lA 


Greensboro,  NC,  Piedmont  Triad  Inti,  RNAV 
(GPS)  RWY  14,  Arndt  2 
Greensboro,  NC,  Piedmont  Triad  Inti,  RNAV 
(GPS)  RWY  32,  Arndt  2 
Rutherfordton,  NC,  Rutherford  Co-Marchman 
Field,  RNAV  (GPS)  RWY  1,  Arndt  1 
Rutherfordton,  NC,  Rutherford  Co-Marchman 
Field,  RNAV  (GPS)  RWY  19,  Orig 
Minden,  NE,  Pioneer  Village  Field,  Takeoff 
Minimums  and  Obstacle  DP,  Arndt  2 
Atlantic  City,  NJ,  Atlantic  City  Inti,  RNAV 
(GPS)  Y  r'WY  13,  Arndt  4 
Atlantic  City,  NJ,  Atlantic  City  Inti,  RNAV 
(GPS)  Y  RWY  31,  Arndt  3 
Atlantic  City,  NJ,  Atlantic  City  Inti,  RNAV 
TRNP)ZRWYl3,Orig 
Atlantic  City,  NJ,  Atlantic  City  Inti.  RNAV 
(RNP)ZRWY31,Orig 
Garson  Gity,  NV,  Garson,  JIMPA  TWO 
Graphic  Obstacle  DP 

Johnstown,  NY,  Fulton  County,  GPS  RWY  10, 
Orig,  CANCELLED 

Johnstown,  NY,  Fulton  County,  GPS  RWY  28, 
Orig,  CANCELLED 

Johnstown,  NY,  Fulton  County,  NDB  RWY 
10,  Arndt  2 

Johnstown,  NY,  Fulton  County,  NDB  RWY 
28,  Arndt  2 

Johnstown,  NY,  Fulton  County,  RNAV  (GP.S) 
RWY  10,  Orig 

Johnstown,  NY,  Fulton  County,  RNAV  (GPS) 
RWY  28,  Orig 

Johnstown,  NY,  Fulton  County,  Takeoff 
Minimums  and  Obstacle  DP,  Arndt  2 
Urbana,  OH,  Grimes  Field.  RNAV  (GPS)  RWY 
2,  Arndt  1 

Urbana,  OH,  Grimes  Field,  RNAV  (GPS)  RWY 
20,  Arndt  1 

Blackwell,  OK,  Blackweli-Tonkawa  Muni, 
Takeoff  Minimums  and  Obstacle  DP,  Orig 
Duncan,  OK,  Halliburton  Field,  Takeoff 
Minimums  and  Obstacle  DP,  Arndt  1 
Frederick,  OK,  Frederick  Rgnl,  Takeoff 
Minimums  and  Obstacle  DP,  Orig 
Oklahoma  City,  OK,  Will  Rodgers  World, 
RNAV  (GPS)  Y  RWY  35R,  Arndt  1 
Pauls  Valley,  OK,  Pauls  Valley  Muni,  RNAV 
(GPS)  RWY  17,  Orig-A 
Tulsa,  OK,  Tulsa  Inti,  RNAV  (GPS)  Y  RWY 
18R,  Arndt  lA 

Tulsa,  OK,  Tulsa  Inti,  RNAV  (RNP)  Z  RWY 
18R,  Orig 

Tulsa,  OK,  Tuksa  Inti,  RNAV  (RNP)  Z  RWY 
26,  Orig 

Tulsa,  OK,  Tulsa  Inti,  Takeoff  Minimums  and 
Obstacle  DP,  Arndt  1 

Eugene,  OR,  Mahlon  Sweet  Field,  ILS  OR 
LOC/DME  RWY  16L,  Arndt  1 
Eugene,  OR,  Mahlon  Sweet  Field.  RNAV 
(GPS)  RWY  16L,  Arndt  1 
Corry,  PA.  Corry-Lawrence,  RNAV  (GPS) 
RWY  14,  Arndt  1 

Corry,  PA,  Corry-Lawrence,  RNAV  (GPS) 
RWY  32,  Arndt  1 

Pottsville,  PA,  Schuylkill  County/Joe  Zerbey, 
RNAV  (GPS)  RWY  11,  Arndt  i 
Pottsyiile,  PA,  Schuylkill  County/Joe  Zerbey, 
RNAV  (GPS)  RWY  29,  Arndt  i 
Chester,  SC,  Chester  Catawba  Rgnl,  NDB 
RWY  35,  Arndt  2 

Chester,  SC,  Chester  Catawba  Rgnl,  RNAV 
(GPS)  RWY  17,  Arndt  1 
Chester,  SC,  Chester  Catawba  Rgnl,  RNAV 
(GPS)  RWY  35,  Arndt  1 
Austin,  TX,  Austin  Executiye,  RNAV  (GPS) 
RWY  13,  Orig 


Austin,  TX,  Austin  Executiye,  RNAV  (GPS) 
RWY  31,  Orig 

Austin,  TX,  Austin  Executiye,  Takeoff 
Minimums  and  Obstacle  DP,  Orig 
Houston,  TX,  Lone  Star  Executive,  RNAV 
(GPS)  RWY  1,  Orig 

Houston,  TX,  Lone  Star  Executive,  RNAV 
(GPS)  RWY  19,  Orig 

Houston,  TX,  Lone  Star  Executive,  RNAV 
(GPS)  RWY  32,  Arndt  1 
Houston,  TX,  Lone  Star  Executive,  Takeoff 
Minimums  and  Obstacle  DP,  Arndt  3 
Levelland  TX,  Level  land  Muni,  GPS  RWY  17, 
Orig-A,  CANCELLED 

Levelland  TX,  Levelland  Muni,  GPS  RWY  35, 
Orig-A.  CANCELLED 
Levelland  TX,  Levelland  Muni,  NDB  RWY 
17,  Arndt  3 

Levelland  TX,  Levelland  Muni,  NDB  RWY 
35,  Arndt  2 

Levelland  TX,  Levelland  Muni,  RNAV  (GPS) 
RWY  17,  Orig 

Levelland  TX.  Levelland  Muni,  RNAV  (GPS) 
RWY  35,  Orig 

San  Marcos,  TX,  San  Marcos  Muni,  Takeoff 
Minimums  and  Obstacle  DP,  Arndt  1 
Wicbita  Falls,  TX,  Wichita  Valley,  Takeoff 
Minimums  and  Obstacle  DP,  Arndt  1 
Bryce,  UT,  Bryce  Canyon,  BRYCE  ONE 
Graphic  Obstacle  DP 

Bryce,  UT,  Bryce  Canyon,  RNAV  (GPS)  RWY 
3,  Orig 

Bryce,  UT,  Bryce  Canyon,  RNAV  (GPS)  RWY 
21,  Orig 

Bryce,  UT,  Bryce  Canyon,  Takeoff  Minimums 
and  Obstacle  DP,  Orig 
Petersburg,  VA,  Dinwiddie  Countv,  LOC 
RWY  5,  Arndt  2,  CANCELLED  ' 

Petersburg,  VA,  Dinwiddie  County,  LOG/ 
NDB  RWY  5,  Orig 

IFR  Doc.  2010-18745  Filed  7-30-10;  8:45  am) 

BILLING  CODE  4910-13-? 


DEPARTMENT  OF  TRANSPORTATION 

14CFR  Part  97 

% 

[Docket  No.  30737;  Arndt.  No.  3385] 

Standard  Instrument  Approach 
Procedures,  and  Takeoff  Minimums 
and  Obstacle  Departure  Procedures; 
Miscellaneous  Amendments 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Final  rule. 

SUMMARY:  This  rule  establishes,  amends, 
suspends,  or  revokes  Standard 
Instrument  Approach  Procedures 
(SIAPs)  and  asspciated  Takeoff 
Minimums  and  Obstacle  Departure 
Procedures  for  operations  at  certain 
airports.  These  regulatory  actions  are 
needed  because  of  the  adoption  of,.new 
or  revised  criteria,  or  because  of  changes 
occurring  in  the  National  Airspace 
System,  such  as  the  commissioning  of 
new  navigational  facilities,  adding  new 
obstacles,  or  changing  air  traffic 
requirements.  These  changes  are 
designed  to  provide  safe  and  efficient 
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use  of  the  navigable  airspace  and  to 
promote  safe  flight  operations  under 
instrument  flight  rules  at  the  affected 
airports. 

DATES:  This  rule  is  effective  August  2, 
2010.  The  compliance  date  for  each 
SIAP,  associated  Takeoff  Minimums, 
and  ODP  is  specified  in  the  amendatory 
provisions. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  August  2, 
2010. 

ADDRESSES:  Availability  of  matter 
incorporated  by  reference  in  the 
amendment  is  as  follows: 

For  Examination — 

1.  FAA  Rules  Docket,  FAA 
Headquarters  Building,  800 
Independence  Avenue,  SW., 

Washington,  DC  20591; 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located; 

3.  The  National  Flight  Procedures 
Office,  6500  South  MacArthur  Blvd., 
Oklahoma  City,  OK  73169;  or, 

4.  The  National  Archives  and  Records 
Administration  (NARA).  For 
information  on  the  availability  of  this 
material  at  NARA?  call  202-741-6030, 
or  go  to:  http://www.archives.gov/ 
federaijcegister/ 
code_of_federal_regulations/ 
ibr_locations.html. 

Availability — All  SIAPs  are  available 
online  free  of  charge.  Visit  nfdc.faa.gov 
to  register.  Additionally,  individual 
SIAP  and  Takeoff  Minimums  and  ODP 
copies  may  be  obtained  from: 

1.  FAA  Public  Inquiry  Center  (APA- 
200),  FAA  Headquarters  Building,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591;  or 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located. 

FOR  FURTHER  INFORMATION  CONTACT: 

Harry  J.  Hodges,  Flight  Procedure 
Standards  Branch  (AFS-420)  Flight 
Technologies  and  Programs  Division, 
Flight  Standards  Service,  Federal 
Aviation  Administration,  Mike 
Monroney  Aeronautical  Center,  6500 
South  MacArthur  Blvd.,  Oklahoma  City, 
OK  73169  [Mail  Address:  P.O.  Box 
25082  Oklahoma  City,  OK  73125) 
telephone:  (405)  954-4164. 
SUPPLEMENTARY  INFORMATION:  This  rule 
amends  title  14,  Code  of  Federal 
Regulations,  part  97  (14  CFR  part  97)  by 
amending  the  referenced  SIAPs.  The 
complete  regulatory  description  of  each 


SIAP  is  listed  on  the  appropriate  FAA 
Form  8260,  as  modified  by  the  National 
Flight  Data  Center  (FDC)/Permanent 
Notice  to  Airmen  (P-NOTAM),  and  is 
incorporated  by  reference  in  the 
amendment  under  5  U.S.C.  552(a),  1 
CFR  part  51,  and  §97.20  of  Title  14  of 
the  Code  of  Federal  Regulations. 

The  large  number  of  SIAPs,  their 
complex  nature,  and  the  need  for  a 
special  format  make  their  verbatim 
publication  in  the  Federal  Register 
expensive  and  impractical.  Further, 
airmen  do  not  use  the  regulatory  text  of 
the  SIAPs,  but  refer  to  their  graphic 
depiction  on  charts  printed  by 
publishers  of  aeronautical  materials. 
Thus,  the  advantages  of  incorporation 
by  reference  are  realized  and 
publication  of  the  complete  description 
of  each  SIAP  contained  in  FAA  form 
documents  is  unnecessary.  This 
amendment  provides  the  affected  CFR 
sections  and  specifies  the  types  of  SIAP 
and  the  corresponding  effective  dates. 
This  amendment  also  identifies  the 
airport  and  its  location,  the  procedure 
and  the  amendment  number. 

The  Rule 

This  amendment  to  14  CFR  part  97  is 
effective  upon  publication  of  each 
separate  SIAP  as  amended  in  the 
transmittal.  For  safety  and  timeliness  of 
change  considerations,  this  amendment 
incorporates  only  specific  changes 
contained  for  each  SIAP  as  modified  by 
FDC/P-NOTAMs. 

The  SIAPs,  as  modified  by  FDC  P- 
NOTAM,  and  contained  in  this 
amendment  are  based  on  the  criteria 
contained  in  the  U.S.  Standard  for 
Terminal  Instrument  Procedures 
(TERPS).  In  developing  these  changes  to 
SIAPs,  the  TERPS  criteria  were  applied 
only  to  specific  conditions  existing  at 
the  affected  airports.  All  SIAP 
amendments  in  this  rule  have  been 
previously  issued  by  the  FAA  in  an  FDC 
NOTAM  as  an  emergency  action  of 
immediate  flight  safety  relating  directly 
to  published  aeronautical  charts.  The 
circumstances  which  created  the  need 
for  all  these  SIAP  amendments  require 
making  them  effective  in  less  than  30 
days. 

Because  of  the  close  and  immediate 
relationship  between  these  SIAPs  and 
safety  in  air  commerce,  I  find  that  notice 
and  public  procedure  before  adopting 
these  SIAPs  are  impracticable  and 
contrary  to  the  public  interest  and, 
where  applicable,  that  good  cause  exists 
for  making  these  SIAPs  effective  in  less 
than  30  days. 


Conclusion 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (l)  is  not  a 
“significant  regulatory  action”under 
Executive  Order  12866;  (2)  is  not  a 
“significant  rule”under  DOT  regulatory 
Policies  and  Procedures  144  FR  11034; 
February  26,  1979);  and  (3)  does  not 
warrant  preparation  of  a  regulatory 
evaluation  as  the  anticipated  impact  is 
so  minimal.  For  the  same  reason,  the 
FAA  certifies  that  this  amendment  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  . 

List  of  Subjects  in  14  CFR  Part  97 

Air  Traffic  Control,  Airports, 
Incorporation  by  reference,  and 
Navigation  (Air). 

Issued  in  Washington,  DC,  on  July  23, 

2010; 

John  M.  Allen, 

Director,  Flight  Standards  Service. 

Adoption  of  the  Amendment 

■  Accordingly,  pursuant  to  the  authority 
delegated  to  me,  title  14,  Code  of 
Federal  regulations,- part  97,  14  CFR  part 
97,  is  amended  by  amending  Standard 
Instrument  Approach  Procedures, 
effective  at  0901  UTC  on  the  dates 
specified,  as  follows: 

PART  97— STANDARD  INSTRUMENT 
APPROACH  PROCEDURES 

■  1.  The  authority  citation  for  part  97 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103,  40106, 
40113,  40114,  40120,  44502,  44514, 44701, 
44719,  44721-44722. 

■  2.  Part  97  is  amended  to  read  as 
follows: 

§§97.23,  97.25,  97.27,  97.29,  97.31,  97.33, 
and  97.35  [Amended] 

By  amending:  §  97.23  VOR,  VOR/ 
DME,  VOR  or  TACAN,  and  VOR/DME 
or  TACAN;  §  97.25  LOC,  LOC/DME, 
LDA,  LDA/DME,  SDF,  SDF/DME; 

§  97.27  NDB,  NDB/DME;  §  97.29  ILS, 
ILS/DME,  MLS,  MLS/DME,  MLS/RNAV; 
§  97.31  RADAR  SIAPs;  §  97.33  RNAV 
SIAPs;  and  §  97.35  COPTER  SIAPs, 
Identified  as  follows: 

*  *  *  Effective  Upon  Publication 
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AIRAC  date  ! 

1 

State  I 

City 

Airport 

FDC  No. 

FDC  date 

Subject 

26-Aug-10  .. 

VT  I 

RUTLAND  .  I 

RUTLAND-SOUTHERN  I 

VERMONT  RGNL.  i 

0/0059 

7/1/10  i 

LOC  Z  RWY  19,  AMDT 

IB 

26-Aug-10  ..  j 

KS  I 

HAYS  . 

HAYS  RGNL  . 

0/0110  i 

7/1/10': 

VOR/DME  RWY  16, 

AMDT  3E 

26^Aug-10  ..  j 

NJ  I 

TETERBORO  . 

j 

TETERBORO  . 

0/0117 

7/7/10  ; 

ILS  OR  LOC  RWY  6, 
AMDT  29D 

26-Aug-10  .. 

KY 

LONDON  .  ! 

LONDON-CORBIN  ARPT-MAGEE  ! 
FLD.  I 

0/1641  ! 

6/28/10 ; 

ILS  OR  LOC  RWY  6, 
AMDT  1 

26-Aug-10  .. 

KY  ! 

LONDON  .  ! 

I 

LONDON-CORBIN  ARPT-MAGEE  i 
FLD. 

0/1642  j 

6/28/10 : 

RNAV  (GPS)  RWY  6, 

ORIG 

26-Aug-10  ..  i 

OH  I 

DELAWARE  .  i 

DELAWARE  MUNI  . 

0/2960 

6/22/10  i 

NDB  RWY  10,  ORIG 

26-Aug-10  ..  j 

MN 

GRAND  RAPIDS  .  i 

! 

GRAND  RAPIDS/ITASCA  CO- 
GORDON  NEWSTROM  FLD. 

0/3218  i 

6/22/10  ! 

RNAV  (GPS)  RWY  34, 
ORIG 

26-Aug-10  ..  ! 

i 

PA  ; 

ERIE  .  I 

ERIE  INTL/TOM  RIDGE  FIELD  . 

0/5381  i 

6/28/10  i 

ILS  OR  LOC  RWY  6, 
AMDT  16 

26-Aug-10  ..  i 

MA  I 

CHATHAM .  I 

CHATHAM  MUNt  . 

0/5399  ! 

7/1/10 

RNAV  (GPS)  B,  ORIG 

26-Aug-10  .. 

MA  ! 

CHATHAM .  I 

CHATHAM  MUNI  . 

0/5400 

7/1/10 

NDB  A,  AMDT  1 

26-Aug-ld  .. 

CA 

MONTEREY  .  i 

MONTEREY  PENINSULA  . 

0/5488 

6/28/10 

ILS  OR  LOC  RWY  10R, 
AMDT  27 

26-Aug-10  .. 

CQ 

SAIPAN  .  ’ 

FRANCISCO  C.  ADA/SAIPAN 
INTL. 

0/5800 

6/22/10 

GPS  RWY  25,  AMDT  IB 

26-Aug-10  .. 

CA 

SAN  DIEGO/EL 

CAJON. 

GILLESPIE  FIELD  . 

0/6301 

6/28/10 

TAKEOFF  MINIMUMS 
AND  OBSTACLE  DP, 
AMDT  4 

26-Aug-10  .. 

Ml 

MANISTEE  . 

MANISTEE  CO-BLACKER  . 

0/6451 

6/22/10 

ILS  RWY  27,  ORIG-A 

26-Aug-10  .. 

OH 

NEW  PHILADELPHIA 

HARRY  CLEVER  FIELD  . 

0/6705 

6/22/10 

VOR  A,  AMDT  1 

26-Aug-10  .. 

OH 

TOLEDO  . 

TOLEDO  EXPRESS  . 

0/6710 

6/22/10 

RADAR-1,  AMDT  19 

26-Aug-10  .. 

OH 

COLUMBUS  . 

PORT  COLUMBUS  INTL . 

0/671 1 

6/28/10 

ILS  OR  LOC  RWY  28R, 
AMDT  3 

26-Aug-10 

OH 

TOLEDO  . 

TOLEDO  EXPRESS  . 

0/6712 

6/22/10 

RNAV  (GPS)  RWY  34, 
ORIG 

26-Aug-10  .. 

OH 

WAUSEON  . 

FULTON  COUNTY  . 

0/6713 

6/28/10 

NDB  OR  GPS  RWY  27, 
AMDT  7 

26-Aug-10  .. 

OH 

OXFORD  . 

MIAMI  UNIVERSITY  . 

0/6715 

6/22/10 

NDB  OR  GPS  RWY  5, 
AMDT  10A 

26-Aug-10  .. 

OH 

COSHOCTON  . 

RICHARD  DOWNING  . 

0/6716 

6/28/10 

GPS  RWY  22,  ORIG 

26-Aug-10  .. 

OH 

ST  CLAIRSVILLE  . 

ALDERMAN  . 

0/6717 

6/28/10 

.VOR  OR  GPS  A,  AMDT  3 

26-Aug-10  .. 

OH 

CAMBRIDGE  . 

CAMBRIDGE  MUNI  . 

0/6718 

6/22/10 

VOR  OR  GPS  A,  AMDT 
3A 

VOR/DME  RWY  27, 
ORIG-A 

26-Aug-10  .. 

OH 

BARNESVILLE . 

BARNESVILLE-BRADFIELD  . 

0/6719 

6/22/10 

26-Aug-10  .. 

OH 

ELYRIA  . 

ELYRIA  . 

0/6720 

6/28/10 

VOR  OR  GPS  A,  AMDT 
7A 

TAKEOFF  MINIMUMS 
AND  OBSTACLE  DP, 
AMDT  4 

26-Aug-10  .. 

CA 

BURBANK  . 

BOB  HOPE  . 

0/6747 

6/28/10 

26-Aug-10  .. 

OH 

BUCYRUS  . . 

PORT  BUCYRUS-CRAWFORD 
COUNTY. 

0/7188 

6/28/10 

VOR  OR  GPS  RWY  22, 
AMDT  4 

26-Aug-10  .. 

MA 

NORTHAMPTON  . 

NORTHAMPTON  . 

0/7264 

6/22/10 

VOR/DME  B,  AMDT  5 

26-Aug-10  .. 

OK 

HINTON  . . 

HINTON  MUNI  . 

0/7447 

6/22/10 

RNAV  (GPS)  RWY  35, 
AMDT  1 

26-Aug-10  .. 

OH 

YOUNGSTOWN/WAR¬ 

REN. 

YOUNGSTOWN/WARREN  RGNL 

;  0/7496 

6/28/10 

;  ILS  OR  LOC  RWY  32, 
AMDT  26 

26-Aug-10  .. 

CT 

DANBURY  . 

DANBURY  MUNI  . 

0/7527 

7/6/10 

!  LOC  RWY  8,  AMDT  5 

26-Aug-10  .. 

CT 

DANBURY  . 

DANBURY  MUNI  . 

0/7530 

7/6/10 

1  VOR  OR  GPS  A,  AMDT 

1  9A 

:  GPS  RWY  8,  AMDT  1 

26-Aug-10  .. 

CT 

I  DANBURY . 

DANBURY  MUNI  . 

0/7532 

i  7/6/10 

26-Aug-10  .. 

ND 

I  BISMARCK  . 

j  BISMARCK  MUNI  . . . 

0/8040 

6/28/10 

i  ILS  RWY  13,  AMDT  2D 

26-Aug-10  .. 

ND 

BISMARCK  . 

j  BISMARCK  MUNI  . 

0/8042 

6/28/10 

!  ILS  OR  LOC  RWY  31, 
AMDT  32E 

26-Aug-10  .. 

ND 

\  BISMARCK  . 

BISMARCK  MUNI  . 

0/8043 

6/28/10 

1  RADAR-1,  AMDT  3A 

26-Aug-10  .. 

Ml 

ALPENA  . 

ALPENA  COUNTY  RGNL  . 

0/8129 

7/1/10 

!  ILS  OR  LOC  RWY  1, 

;  AMDT  8C 

26-Aug-10  .. 

VT 

BURLINGTON  . 

BURLINGTON  INTL . 

0/8331 

6/28/10 

1  VOR  RWY  1,  AMDT  11D 

26-Aug-10  .. 

VT 

BURLINGTON  . 

BURLINGTON  INTL . 

0/8332 

6/28/10 

1  RNAV  (GPS)  RWY  1, 

!  ORIG 

26-Aug-10  .. 

VT 

BURLINGTON  . 

BURLINGTON  INTL . 

0/8333 

6/28/10 

1  RNAV  (GPS)  Y  RWY  15, 

1  ORIG 

26-Aug-10  .. 

VT 

BURLINGTON  . 

i 

BURLINGTON  INTL . 

0/8335 

6/28/10 

RNAV  (GPS)  Z  RWY  15, 
i  ORIG-A 

26-Aug-10  .. 

VT 

i  BURLINGTON . 

I 

BURLINGTON  INTL . 

0/8337 

6/28/10 

1  ILS  OR  LOC/DME  RWY 
j  15,  AMDT23B 

26-Aug-10  .. 

MS 

i  BAY  ST  LOUIS  . 

i 

STENNIS  INTL . 

0/8346 

6/28/10 

!  ILS  OR  LOC  RWY  18, 

'  ORIG-A 
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AIRAC  date 

State 

City 

Airport 

FDC  No. 

FDC  date 

Subject 

26-Aug-10  .. 

MS 

BAY  ST  LOUIS  . 

STENNIS  INTL . 

0/8347 

6/28/10 

RNAV  (GPS)  RWY  18, 
GRIG 

26-Aug-10  .. 

MS 

BAY  ST  LOUIS  . 

STENNIS  INTL . 

0/8348 

6/28/10 

VOR  A,  AMDT  7 

26-Aug-10  .. 

OH 

CLEVELAND  . 

CLEVELAND-HOPKINS  INTL  . 

0/8648 

7/6/10 

RNAV  (GPS)  RWY  6L, 
AMDT  1 

26-Aug-10  .. 

OH 

CLEVELAND  . 

CLEVELAND-HOPKINS  INTL  . 

0/8649 

7/6/10 

ILS  OR  LOC/DME  RWY 
24R,  AMDT  4 

26-Aug-10  .. 

OH 

CLEVELAND  . 

CLEVELAND-HOPKINS  INTL  . 

0/8650 

7/6/10 

ILS  OR  LOC  RWY  28, 
AMDT  23A 

26-A-jg-10  .. 

OH 

CLEVELAND  . 

CLEVELAND-HOPKINS  INTL  . 

0/8652 

7/6/10 

CONVERGING  ILS  RWY 
24R,  ORIG 

26-Aug-10  .. 

OH 

CLEVELAND  . 

CLEVELAND-HOPKINS  INTL  . 

0/8653 

7/6/10 

CONVERGING  ILS  RWY 
28,  ORIG-A 

26-Aug-10  .. 

OH 

CLEVELAND  . 

CLEVELAND-HOPKINS  INTL  . 

0/8659 

7/6/10 

ILS  PRM  RWY  6L  (SIM 
CLOSE  PARALLEL), 
ORIG-B 

26-Aug-10  .. 

OH 

CLEVELAND  . 

' 

CLEVELAND-HOPKINS  INTL  . 

0/8660' 

7/6/10 

ILS  PRM  RWY  24R  (SIM 
CLOSE  PARALLEL), 
ORIG-A 

26-Aug-10  .. 

OH 

CLEVELAND  . 

CLEVELAND-HOPKINS  INTL  . 

0/8661 

7/6/10 

LDA/DME  RWY  6R, 

AMDT  1 

26-Aug-10  .. 

OH 

CLEVELAND  . 

CLEVELAND-HOPKINS  INTL  . 

0/8662 

7/6/10 

LDA/DME  RWY  24L, 

AMDT  1 

26-Aug-10  .. 

OH 

CLEVELAND  . 

CLEVELAND-HOPKINS  INTL  . 

0/8663 

7/6/10 

LDA  PRM  RWY  6R  (SIM 
CLOSE  PARALLEL), 
AMDT  1A 

26-Aug-10  .. 

OH 

CLEVELAND  . 

CLEVELAND-HOPKINS  INTL  . 

0/8664 

7/6/10 

LDA  PRM  RWY  24L  (SIM 
CLOSE  PARALLEL), 
ORIG-A 

26-Aug-10  .. 

OH 

CLEVELAND  . 

CLEVELAND-HOPKINS  INTL  . 

0/8665 

7/6/10 

RNAV  (GPS)  RWY  6R, 
AMDT  2 

26-Aug-10  .. 

OH 

CLEVELAND  . 

CLEVELAND-HOPKINS  INTL  . 

0/8666 

7/6/10 

ILS  OR  LOC  RWY  6R, 
AMDT  20A 

26-Aug-10  .. 

OH 

CLEVEI.XND  . 

CLEVELAND-HOPKINS  INTL  . 

0/8667 

7/6/10 

ILS  OR  LOC  RWY  6L, 
AMDT  2A 

26-Aug-10  .. 

ND 

GRAND  FORKS  . 

* 

GRAND  FORKS  INTL . 

. 

0/8718 

7/1/10 

RNAV  (GPS)  RWY  17R, 
ORIG-A 

26-Au^10  .. 

OH 

LEBANON  . 

LEBANON-WARREN  COUNTY  .... 

0/8781 

7/1/10 

RNAV  (GPS)  RWY  1, 
ORIG-B 

26-Aug-10  .. 
26-Aug-10  .. 

NY 

HORNELL  . 

HORNELL  MUNI  . 

0/8923 

7/1/10 

VOR/DME  A.  AMDT  4 
GPS  RWY  36,  ORIG-A 

NY 

HORNELL  . . 

HORNELL  MUNI  . 

0/8924 

7/1/10 

26-Auq-10  .. 

NY 

HORNELL  . 

HORNELL  MUNI  . 

0/8926 

7/1/10 

GPS  RWY  18,  ORIG-A 

26-Au^10  .. 

Ml 

GRAND  RAPIDS  . 

GERALD  R.  FORD  INTL  . 

0/9017 

7/1/10 

RADAR-1,  AMDT  10B 

26-Aug-10  .. 

CA 

SAN  JOSE  . 

NORMAN  Y.  MINETA  SAN  JOSE 
INTL. 

0/9024 

7/1/10 

TAKEOFF  MINIMUMS 
AND  OBSTACLE  DP, 
AMDT  6A 

26-Aug-10  .. 

WV 

LEWISBURG  . 

GREENBRIER  VALLEY . 

0/9026 

7/6/10 

VOR  RWY  4,  AMDT  1 

26-Aug-10  .. 

WV 

LEWISBURG  . 

GREENBRIER  VALLEY . 

0/9027 

7/6/10 

ILS  OR  LOC  RWY  4, 

1  AMDT  10 

26-Aug-10  .. 

ND 

DEVILS  LAKE  . 

DEVILS  LAKE  RGNL . 

0/9343 

7/1/10 

VOR  RWY  13,  ORIG-A 

26-Aug-10  .. 

CO 

j  LAMAR  . 

LAMAR  MUNI  . 

0/9666 

7/6/tO 

i 

_ 

j  RNAV  (GPS)  RWY  18, 

1  AMDT 1  . 

|FR  Doc.  2010-18744  Filed  7-30-10;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 
Bureau  of  Industry  and  Security 
15CFR  Parts  734  and  748 
[Docket  No.  100707291-0292-01] 

RIN  0694-AE94 

The  Jurisdictional  Scope  of 
Commodity  Classification 
Determinations  and  Advisory  Opinions 
Issued  by  the  Bureau  of  Industry  and 
Security 

agency:  Bureau  of  Industry  and 
Security,  Commerce. 


ACTION:  Interim  final  rule  with  request 
for  comments. 


SUMMARY:  Jn  this  interim  final  rule,  the 
Bureau  of  Industry  and  Security  (BIS) 
amends  the  Export  Administration 
Regulations  (EAR)  to  clarify  that 
commodity  classification 
determinations  and  advisory  opinions 
BIS  issues  or  has  issued  under  the  EAR 
are  not  and  may  not  be  relied  upon  as 
U.S.  Government  determinations  that 
the  items  described  therein  are  subject 
to  the  EAR,  as  opposed  to  the 
jurisdiction  of  another  U.S.  Government 
agency. 
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DATES:  This  rule  is  effective  August  2, 
2010.  Comments  must  be  received 
October  1,  2010. 

ADDRESSES:  You  may  submit  comments, 
identified  by  RIN  0694-AE94,  by  any  of 
the  following  methods; 

•  Federal  e-RuIemaking  Portal: 
ivww.ReguIations.gov.  Please  follow  the 
instructions  for  submitting  comments. 

•  E-mail: 

publiccomments@bis.doc.gov  Include 
“RIN  0694-AE94”  in  the  subject  line  of 
the  message. 

•  Fax:  (202)  482-3355.  Please  alert 
the  Regulatory  Policy  Division,  by 
calling  (202)  482-2440,  if  you  are  faxing 
comments. 

•  Mail  or  Hand  Delivery/Courier: 
Sheila  Quarterman,  U.S.  Department  of 
Commerce,  Bureau  of  Industry  and 
Security,  Regulatory  Policy  Division, 
14th  Street  &  Pennsylvania  Avenue, 
NW.,  Room  2705,  VVashington,  DC 
20230,  Attn:  RIN  0694-AE94. 

Send  comments  regarding  the  collection 
of  information  associated  with  this  rule, 
including  suggestions  for  reducing  the 
burden  to  Jasmeet  Seehra,  (Iffice  of 
Management  and  Budget  (OMB),  by 
e-mail  to 

Jasmeet_K._Seehra@omb.eop.gov  or  by 
fax  to  (202)  395-7285.  Comments  on 
this  collection  of  information  should  be 
submitted  separately  from  comments  on 
the  final  rule  (/.e.,  RIN  0694-AE94) — all 
comments  on  the  latter  should  be 
submitted  by  one  of  the  three  methods 
outlined  above, 

FOR  FURTHER  INFORMATION  CONTACT: 

Sheila  Quarterman,  Bureau  of  Industry 
and  Security,  Office  of  Exporter 
Services,  Regulatory  Policy  Division,  by 
phone  at  (202)  482-2440  or  by  fax  (202) 
482-3355. 

SUPPLEMENTARY  INFORMATION: 
Background 

BIS  has  jurisdiction  over  only  those 
items  and  activities  that  are  “subject  to 
the  EAR”  as  described  in  §§  734.2(a)  and 
734.3(a)  of  the  EAR.  Items  that  are 
exclusively  controlled  for  export  or 
reexport  by  another  agency  of  the  U.S. 
Government  are  not  “subject  to  the 
EAR.”  15  CFR  734.3(b)(1).  If  an  item  is 
exclusively  subject  to  the  jurisdiction  of 
another  agency,  for  example,  the 
Department  of  State’s  Directorate  of 
Defense  Trade  Controls  (DDTC),  the 
Department  of  the  Treasury’s  Office  of 
Foreign  Assets  Controls  (OFAC),  the 
U.S.  Nuclear  Regulatory  Commission 
(NRC),.the  Department  of  Energy  (DOE), 
or  the  Patent  and  Trademark  Office 
(PTO),  then  one  must  comply  with  the 
regulations  administered  by  that  agency 
and  need  not  consider  the  provisions  of 
the  EAR.  15  CFR  732.2(a)(1)  and 


734. 3(b)(1).  In  order  to  determine 
whether  an  item  is  “subject  to  the  EAR” 
or  whether  the  item  is  subject  to  the 
exclusive  export  control  jurisdiction  of 
another  U.S.  government  agency,  a 
person  is  entitled  to  make  jurisdictional 
determinations  with  respect  to 
particular  items  based  on  a  review  of  the 
relevant  regulations.  A  person  may  also 
seek  and  receive  official  guidance  from 
the  other  U.S.  Government  agencies 
regarding  whether  an  item  is  subject  to 
the  exclusive  export  control  jurisdiction 
of  such  agencies.  In  particular,  DDTC 
has  a  process  by  which  one  may  seek 
and  receive  a  “commodity  jurisdiction” 
(CJ)  determination  whether  an  item  is 
subject  to  the  International  Traffic  in 
Arms  Regulations  (ITAR).  22  CFR  120.4. 

Unlike  the  ITAR,  the  EAR  does  not 
provide  authority  to  make  commodity 
jurisdiction  determinations.  Rather,  as 
described  in  §  748.3(a)  of  the  EAR,  an 
exporter  or  other  party  may  request  that 
BIS  provide  (i)  an  official 
determination — called  a  “commodity 
classification” — of  which,  if  any,  of  the 
ear’s  Export  Control  Classification 
Numbers  (ECCNs)  describe  the  items 
subject  to  the  request  and  (ii)  advisory 
opinions,  which  are  official  guidance 
regarding  how  BIS  interprets  the  EAR. 
ECCNs  are  the  numbers  and  letters  that 
identify  items  on  the  EAR’s  list  of  items 
controlled  for  export  and  reexport,  and 
are  found  in  the  Commerce  Control  List 
(CCL)  in  Supplement  No.  1  to  Part  774 
of  the  EAR.  No  other  agency  of  the  U.S. 
Government  has  the  authority  to  issue 
determinations  about  the  ECCN  that 
applies  to  an  item.  Because  BIS  assigns 
ail  commodity  classifications  a 
Commodity  Classification  Automated 
Tracking  System  (CCATS)  number, 
classifications  are  sometimes  called 
CCATS.  Sections  748.3(b)  and  748.3(c) 
of  the  EAR  describe  the  procedures  for 
submitting  commodity  classification 
and  advisory  opinion  requests, ' 
respectively. 

Because  BIS  does  not  have  the 
authority  to  issue  commodity 
jurisdiction  determinations,  a  BIS 
commodity  classification  only  reflects 
whether  each  item  identified  in  the 
commodity  classification  request  is 
described  in  the  CCL.  Thus,  prior  to 
seeking  a  commodity  classification,  the 
applicant  should  have  already 
determined — through  a  self- 
determination  or  with  the  assistance  of 
another  U.S.  Government  agency — that 
the  item  is  not  subject  to  the  exclusive 
export  control  jurisdiction  of  another 
U.S.  Government  agency.  In  issuing  a 
commodity  classification,  BIS  is  not 
making  a  determination  of  whether  the 
item  is  or  is  not  subject  to  the  EAR. 
Similarly,  although  advisory  opinions 


(unlike  commodity  classifications)  may 
opine  on  matters  beyond  the 
interpretation  of  CCL  provisions, 
advisory  opinions  also  may  not  be  relied 
upon  or  cited  as  evidence  of  whether  or 
not  the  pertinent  items  are  subject  to  the 
EAR. 

The  purpose  of  this  interim  final  rule 
amending  §  748.3(a),  (b),  and  (c)  of  the 
EAR  is  to  remind  the  public  of  the  long¬ 
standing  principle  that  commodity 
classifications  and  advisory  opinions 
are  not  and  may  not  be  relied  upon  as 
U.S.  Government  determinations  that 
the  items  described  therein  are  subject 
to  the  EAR  as  opposed  to  the 
jurisdiction  of  another  U.S.  Government 
agency. 

To  further  the  educational  and 
compliance  objectives  of  this 
amendment,  BIS  will  begin  in.serting  the 
following  reminder  on  all  commodity 
classifications  it  issues; 

This  commodity  classificatton  sets  forth 
the  classification  of  the  above-listed  items  if 
they  are  subject  to  the  EAR.  This  commodity 
'classification  is  not  a  determination  by  BIS 
as  to  whether  the  above-listed  items  are 
“subject  to  the  EAR.”  As  defined  and 
described  in  sections  734.2  through  734.4  of 
the  EAR,  the  term  “subject  to  the  EAR” 
means,  among  other  things,  that  the  item(s) 
are  not  exclusively  controlled  for  export  or 
reexport  by  another  agency  of  the  U.S. 
Government.  See  15  CFR  734.3(b)(1).  Thus, 
this  document  is  not,  and  may  not  be  relied 
upon  as.  a  U.S.  Government  determination 
that  the  above-listed  items  are  not,  for 
example,  subject  to  the  export  control 
jurisdiction  of  the  International  Traffic  in 
Arms  Regulations  (ITAR)  (22  CFR  Parts  120- 
130),  which  are  administered  by  the  U.S. 
Department  of  State. 

BIS  reminds  the  public  of  the 
availability  of  a  webpage  where  sources 
of  publicly  available  information  on 
commodity  classification  may  be  found. 
The  public  may  go  to  the  following 
webpages  for  more  information:  http:// 
WWW. his.  doc.gov/ 

commoditycIassificationpage.htm.  or 
the  main  BIS  webpage  at  http:// 
www.bis.doc.gov  and  click  on  the  link 
“Commodity  Classifications.” 

Since  August  21,  2001,  the  Export 
Admini.stration  Act  has  been  in  lapse 
and  the  President,  through  Executive 
Order  13222  of  August  17,  2001  (3  CFR, 
2001  Comp.,  p.  783  (2002)),  as  extended 
most  recentlv  by  the  Notice  of  August 
13,  2009  (74  FR  41325  (August  14, 
2009)),  has  continued  the  EAR  in  effect 
under  the  International  Emergency 
Economic  Powers  Act, 

Rulemaking  Requirement 

1.  This  rule  has  been  determined  to  be 
not  significant  for  the  purposes  of 
Executive  Order  12866  of  September  30, 
1993  (58  FR  1735  (October  4,  1993)). 
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2.  Notwithstanding  any  other 
provisions  of  law,  no  person  is  required 
to  respond  to  nor  be  subject  to  a  penalty 
for  failure  to  comply  with  a  collection 

-  of  information,  subject  to  the 
requirements  of  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501 
et  seq.)  (PRA),  unless  that  collection  of 
information  displays  a  currently  valid 
Office  of  Management  and  Budget 
(OMB)  Control  Number.  This  rule 
involves  collections  previously 
approved  by  OMB  under  control 
number  0694-0088,  “Multi-Purpose 
Application,”  which  carries  a  burden 
hour  estimate  of  58  minutes  to  prepare 
and  submit  form  BIS-748.  This  rule  is 
expected  to  result  in  a  decrease  in 
license  applications  submitted  to  BIS. 
Total  burden  hours  associated  with  the 
PRA  and  OMB  control  number  0694- 
0088  are  not  expected  to  increase 
significantly  as  a  result  of  this  rule. 

3.  This  rule  does  not  contain  policies 
with  Federalism  implications  as  that 
term  is  defined  under  Executive  Order 
13132. 

4.  The  Department  finds  that  there  is 
good  cause  under  5  U.S.C.  553(b){B)  to 
waive  the  provisions  of  the 
Administrative  Procedure  Act  requiring 
prior  notice  and  the  opportunity  for 
public  comment  as  unnecessary.  This 
rule  only  clarifies  existing  provisions  of 
the  EAR  regarding  commodity 
classification  determinations  and 
advisory  opinions,  with  respect  to 
commodity  jurisdiction  decisions;  such 
decisions,  in  turn,  are  governed  by 
existing  statute.  Because  this  rule  does 
not  implement  substantive  changes,  but 
merely  clarifies  the  agency’s  long-held 
interpretation,  it  is  unnecessary  to 
provide  prior  notice  and  opportunity  for 
public  comment.  The  30-delay  in 
effectiveness  required  by  5  U.S.C.  553(d) 
is  not  applicable  because  this  rule  is  not 
a  substantive  rule.  In  addition,  because 
a  notice  of  proposed  rulemaking  and  an 
opportunity  for  public  comment  are  not 
required  to  be  given  for  this  rule  by  5 
U.S.C.  553,  or  by  any  other  law,  the 
analytical  requirements  of  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.)  are  not  applicable.  However,  to 
obtain  the  benefit  of  a  variety  of 
viewpoints,  BIS  is  issuing  this  rule  as  an 
interim  final  rule  with  a  request  for 
comments. 

The  period  for  submission  of 
comments  will  close  October  1,  2010. 
The  Department  will  consider  all 
comments  received  before  the  close  of 
the  comment  period  in  developing  final 
regulations.  Comments  received  after 
the  end  of  the  comment  period  will  be 
considered  if  possible,  but  their 
consideration  cannot  be  assured.  The 
Department  will  not  accept  public 


comments  accompanied  by  a  request 
that  a  part  or  all  of  the  material  be 
treated  confidentially  because  of  its 
business  proprietary  nature  or  for  any 
other  reason.  The  Department  will 
return  such  comments  and  materials  to 
the  persons  submitting  the  comments 
and  will  not  consider  them  in  the 
development  of  final  regulations.  All 
public  comments  on  these  regulations 
will  be  a  matter  of  public  record  and 
will  be  available  for  public  inspection 
and  copying.  In  the  interest  of  accuracy 
and  completeness,  the  Department 
requires  comments  in  written  form 
(including  fax  or  e-mail). 

Oral  comments  must  be  followed  by 
written  memoranda,  which  will  also  be 
a  matter  of  public  record  and  will  be 
available  for  public  review  and  copying. 
Communications  from  agencies  of  the 
United  States  Government  or  foreign 
governments  will  not  be  available  for 
public  inspection. 

The  Office  of  Administration,  Bureau 
of  Industry  and  Security,  U.S. 
Department  of  Commerce,  displays 
these  public  comments  on  the  Federal  e- 
Rulemaking  portal  at 
www.ReguIations.gov  and  on  BIS’s 
Freedom  of  Information  Act  (FOIA)  Web 
site  at  http://www.bos.cioc.gov/foia.  This 
office  does  not  maintain  a  separate 
public  inspection  facility.  If  you  have 
technical  difficulties  accessing  BIS’s 
Web  site,  please  call  the  Office  of 
Administration  at  (202)  482-0637  for 
assistance. 

List  of  Subjects 

15  CFR  Part  734 

Administrative  practice  and 
procedure.  Exports,  Inventions  and 
patents.  Research  .Science  and 
technology. 

15  CFR  Part  748 

Administrative  practice  and 
procedure.  Exports,  Reporting  and 
recordkeeping  requirements. 

■  Accordingly,  parts  734  and  748  of  the 
Export  Administration  Regulations  (15 
CFR  Parts  730-774)  are  amended  as 
follows: 

PART  734— [AMENDED] 

■  1.  The  authority  citation  for  15  CFR 
Part  734  continues  to  read  as  follows: 

Authority:  50  U.S.C.  app.  2401  et  seq.;  50 
U.S.C.  1701  et  seq.;  E.O.  12938,  59  FR  59099, 
3  CFR,  1994  Comp.,  p.  950;  E.O.  13020,  61 
FR  54079,  3  CFR,  1996  Comp.,  p.  219;  E.O. 
13026,  61  FR  58767,  3  CFR,  1996  Comp.,  p. 
228;  E.O.  13222,  66  FR  44025,  3  CFR,  2001 
Comp.,  p.  783;  Notice  of  August  13,  2009,  74 
FR  41325  (August  14,  2009);  Notice  of 
November  6,  2009,  74  FR  58187  (November 
10,  2009). 


■  2.  Section  734.3  is  amended  by  adding 
paragraph  (d)  to  read  as  follows: 

§  734.3  Items  subject  to  EAR. 
***** 

(d)  Commodity  classification 
determinations  and  advisory  opinions 
issued  by  BIS  are  not,  and  may  not  be 
relied  upon  as,  determinations  that  the 
items  in  question  are  “subject  to  the 
EAR,”  as  described  in  §  748.3  of  the 
EAR. 

PART  748— [AMENDED] 

■  3.  The  authority  citation  for  15  CFR 
Part  748  continues  to  read  as  follows: 

Authority:  50  U.S.C.  app.  2401  et  seq.;  50 
U.S.C.  1701  et  seq.;  E.O.  13026,  61  FR  5876/, 
3  CFR,  1996  Comp.,  p.  228;  E.O.  13222,  66 
FR  44025,  3  CFR,  2001  Comp.,  p.  783;  Notice 
of  August  13,  2009,  74  FR  41325  (August  14, 
2009). 

■  4.  Section  748.3  is  amended: 

■  a.  By  revising  the  second  and  third 
sentences  in  paragraph  (a)  introductory 
text; 

■  b.  By  adding  a  new  sentence  after  the 
third  sentence  in  paragraph  (a) 
introductory  text; 

■  b.  By  adding  paragraph  (b)(3);  and 

■  c.  By  adding  paragraph  (c)(4),  to  read 
as  follows: 

§  748.3  Classification  requests,  advisory 
opinions,  and  encryption  registrations. 

(a)  Introduction.  You  may  ask  BIS  to 
provide  you  with  the  correct  Export 
Control  Classification  Number  (ECCN) 
down  to  the  paragraph  (or 
subparagraph)  level,  if  appropriate.  BIS 
will  issue  you  a  determination  that  each 
item  identified  in  your  classification 
request  is  either  described  by  an  ECCN 
in  the  Commerce  Control  List  (CCL)  in 
Supplement  No.  1  to  Part  774  of  the 
EAR  or  not  described  by  an  ECCN  and, 
therefore,  an  “EAR99”  item.  These 
classification  determinations  issued  by 
BIS  are  not  U.S.  Government 
determinations  that  the  items  described 
therein  are  “subject  to  the  EAR,”  as  this 
term  is  defined  in  §  734.3  of  the  EAR. 
Those  who  request  commodity 
classifications  and  advisory  opinions 
should  have  determined  that  the  items 
at  issue  are  not  subject  to  the  exclusive 
export  control  jurisdiction  of  one  of  the 
other  U.S.  Government  agencies  listed 
in  §  734.3(b)  of  the  EAR.  *  *  * 

(b)  *  *  * 

(3)  BIS  assigns  each  of  its  commodity 
classifications  a  Commodity 
Classification  Automated  Tracking 
System  (CCATS)  number.  Neither  .the 
BIS  classification  nor  the  CCATS 
number  may  be  relied  upon  or  cited  as 
evidence  that  the  U.S.  Government  has 
determined  that  the  items  described  in 
the  commodity  classification 
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determination  are  subject  to  the  EAR 
(See  15  CFR  734.3). 

(c)  *  *  *  ■ 

(4)  Advisory  opinions  are  limited  in 
scope  to  BIS’s  interpretation  of  EAR 
provisions.  Advisory  opinions  differ 
from  commodity  classifications  in  that 
advisory  opinions  are  not  limited  to  the 
interpretation  of  provisions  contained  in 
the  Commerce  Control  List.  Advisory 
opinions  may  not  be  relied  upon  or 
cited  as  evidence  that  the  U.S. 
Government  has  determined  that  the 
items  described  in  the  advisory  opinion 
are  not  subject  to  the  export  control 
jurisdiction  of  another  agency  of  the 
U.S.  Government  (See  15  CFR  734.3). 

★  ★  ★  ★  * 

Dated:  July  23,  2010. 

Kevin  J.  Wolf, 

Assistant  Secretary  for  Export 
Administration. 

[FR  Doc.  2010-18735  Filed  7-30-10;  8:45  am] 

.  BILLING  CODE  3510-33-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Coast  Guard 

33  CFR  Parties 

[Docket  No.  USCG-201 0-0709] 

RIN  1625-AA87 

Security  Zone;  2010  Seattle  Seafair 
Fleet  Week  Moving  Vessels,  Puget 
Sound,  WA 

AGENCY:  Coast  Guard,  DHS. 

ACTION:  Temporary  final  rule. 

summary:  The  U.S.  Coast  Guard  is 
establishing  temporary  moving  security 
zones  surrounding  the  HMCS 
NANAIMO  (NCSM  702),  HMCS 
EDMONTON  (NCSM  703),  and  the 
HMCS  BRANDON  (NCSM  710)  which 
include  all  waters  within  100  yards 
from  the  vessels  while  underway  in  the 
Puget  Sound  Captain  of  the  Port  (COTP) 
Area  of  Responsibility  (AOR).  These 
security  zones  are  necessary  to  help 
ensure  the  security  of  the  vessels  from 
sabotage  or  other  subversive  acts  during 
Seafair  Fleet  Week  and  will  do  so  by 
prohibiting  any  person  or  vessel  from 
entering  or  remaining  in  the  security 
zones  unless  authorized  by  the  COTP, 
Puget  Sound  or  Designated 
Representative. 

DATES:  This  rule  is  effective  from  8  a.m. 
until  11:59  p.m.  on  August  4,  2010 
unless  canceled  sooner  by  the  COTP. 
ADDRESSES:  Documents  indicated  in  this 
preamble  as  being  available  in  the 
docket  are  part  of  docket  USCG-201 0- 


0709  and  are  available  online  by  going 
to  http://www.regulations.gov,  inserting 
USCG-201 0-0 709  in  the  “Keyword” 
box,  and  then  clicking  “Search.”  They 
are  also  available  for  inspection  or 
copying  at  the  Docket  Management 
Facility  (M-30),  U.S.  Department  of 
Transportation,  West  Building  Ground 
Floor,  Room  Wl 2-140,  1200  New  Jersey 
Avenue,  SE.,  Washington,  DC  20590, 
between  9  a.m.  and  5  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT:  If 
you  have  questions  on  this  temporary 
rule,  call  or  e-mail  LTJG  Ian  Hanna, 
Sector  Seattle,  Waterways  Management 
Division,  US  Coast  Guard;  telephone 
206-217-6045,  e-mail 
Ian.S.Hanna@uscg.miI.  If  you  have 
questions  on  viewing  the  docket,  call 
Renee  V.  Wright,  Program  Manager, 
Docket  Operations,  telephone  202-366- 
9826. 

SUPPLEMENTARY  INFORMATION: 

Regulatory  Information 

The  Coast  Guard  is  issuing  this 
temporary  final  rule  without  prior 
notice  and  opportunity  to  comment 
pursuant  to  authority  under  section  4(a) 
of  the  Administrative  Procedure  Act 
(APA)  (5  U.S.C.  553(b)).  This  provision 
authorizes  an  agency  to  issue  a  rule 
without  prior  notice  and  opportunity  to 
comment  when  the  agency  for  good 
cause  finds  that  those  procedures  are 
“impracticable,  unnecessary,  or  contrary 
to  the  public  interest.”  Under  5  U.S.C. 
553(b)(B),  the  Coast  Guard  finds  that 
good  cause  exists  for  not  publishing  a 
notice  of  proposed  rulemaking  (NPRM) 
with  respect  to  this  rule  because 
publishing  an  NPRM  would  be 
impracticable  due  to  the  inherent 
compromise  to  security  resulting  from 
advertising  in  advance  locations  of 
naval  vessels,  both  foreign  and 
domestic. 

Under  5  U.S.C.  553(d)(3),  the  Coast 
Guard  finds  that  good  cause  exists  for 
making  this  rule  effective  less  than  30 
days  after  publication  in  the  Federal 
Register  because  immediate  action  is 
necessary  to  ensure  security  of  visiting 
foreign  vessels  in  the  2010  Seattle 
Seafair  Fleet  Week  event. 

Basis  and  Purpose 

Seattle’s  Seafair  Fleet  Week  is  an 
annual  event  which  brings  a  variety  of 
foreign  military  vessels  to  Seattle.  The 
event  draws  large  crowds  and  a  number 
of  vessels  that  are  under  inherent 
security  risks  due  to  their  military 
functions.  This  rule  is  necessary  to 
ensure  the  security  of  visiting  foreign 
military  vessels  not  covered  under  the 
Naval  Vessel  Protection  Zone  (NVPZ), 


and  provides  similar  security  measures 
while  these  vessels  are  transiting  Puget 
Sound. 

Discussion  of  Rule 

The  temporary  security  zones 
established  by  this  rule  will  prohibit 
any  person  or  vessel  from  entering  or 
remaining  within  100  yards  of  the 
HMCS  NANAIMO  (NCSM  702),  HMCS 
EDMONTON  (NCSM  703),  and  the 
HMCS  BRANDON  (NCSM  710)  while 
underway  in  the  Puget  Sound  COTP 
AOR  unless  authorized  by  the  COTP, 
Puget  Sound,  or  Designated 
Representative.  The  security  zones  will 
be  enforced  by  Coast  Guard  personnel. 
The  COTP  may  also  be  assisted  in  the 
enforcement  of  the  zones  by  other 
federal,  state,  or  local  agencies. 

Regulatory  Analyses 

We  developed  this  rule  after 
considering  numerous  statutes  and 
executive  orders  related  to  rulemaking. 
Below*  we  summarize  our  analyses 
based  on  13  of  these  statutes  or 
executive  orders. 

Regulatory  Planning  and  Review 

This  rule  is  not  a  significant 
regulatory  action  under  section  3(f)  of 
Executive  Order  12866,  Regulatory 
Planning  and  Review,  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
Order.  The  Office  of  Management  and 
Budget  has  not  reviewed  it  under  that 
Order. 

The  Coast  Guard  bases  this  finding  on 
the  fact  that  the  security  zones  will  he 
in  place  for  a  limited  period  of  time  and 
vessel  traffic  will  be  able  to  transit 
around  the  security  zones.  Maritime 
traffic  may  also  request  permission  to 
transit  through  the  zones  from  the 
COTP,  Puget  Sound  or  Designated 
Representative. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612),  we  have  considered 
whether  this  rule  would  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

The  term  “small  entities”  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50,000. 

The  Coast  Guard  certifies  under  5 
U.S.C.  605(b)  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

This  rule  will  affect  the  following 
entities,  some  of  which  may  be  small 
entities:  the  owners  and  operators  of 
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vessels  intending  to  operate  in  the 
waters  covered  by  the  security  zones 
while  they  are  in  effect.  The  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities,  however,  because  the  security 
zones  will  he  in  place  for  a  limited 
period  of  time  and  maritime  traffic  will 
still  be  able  to  transit  around  the 
security  zones.  Maritime  traffic  may  also 
request  permission  to  transit  though  the 
zones  from  the  COTP,  Puget  Sound  or  ■ 
Designated  Representative. 

Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Pub.  L.  104-121), 
we  offer  to  assist  small  entities  in 
understanding  the  ride  so  that  they  can 
better  evaluate  its  effects  on  them  and 
participate  in  the  rulemaking  process. 

Small  businesses  may  send  comments 
on  the  actions  of  Federal  employees 
who  enforce,  or  otherwise  determine 
compliance  with.  Federal  regulatidns  to 
the  Small  Business  and  Agriculture 
Regulatory  Enforcement  Ombudsman 
and  the  Regional  Small  Business 
Regulatory  Fairness  Boards.  The 
Ombudsman  evaluates  these  actions 
annually  and  rates  each  agency’s 
responsiveness  to  small  business.  If  you 
wish  to  comment  on  actions  by 
employees  of  the  Coast  Guard,  call  1- 
888-REG-FAlR  (1-888-734-3247).  The 
Coast  Guard  will  not  retaliate  against 
small  entities  that  question  or  complain 
about  this  rule  or  any  policy  or  action 
of  the  Coa^  Guard. 

Collection  of  Information 

This  rule  calls  for  no  new  collection 
of  information  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501- 
3520). 

Federalism 

A  rule  has  implications  for  federalism 
under  Executive  Order  13132, 
Federalism,  if  it  has  a  substantial  direct 
effect  on  State  or  local  governments  and 
would  either  preempt  State  law  or 
impose  a  substantial  direct  cost  of 
compliance  on  them.  We  have  analyzed 
this  rule  under  that  Order  and  have 
determined  that  it  does  not  have 
implications  for  federalism. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionary  regulatory  actions.  In 
particular,  the  Act  addresses  actions 
that  may  result  in  the  expenditure  by  a 
State,  local,  or  tribal  government,  in  the 
aggregate,  or  by  the  private  sector  of 
§100,000,000  (adjusted  for  inflation)  or 


more  in  any  one  year.  Though  this  rule 
will  not  result  in  such  an  expenditure, 
we  do  discuss  the  effects  of  this  rule 
elsewhere  in  this  preamble. 

Taking  of  Private  Property 

This  rule  will  not  cause  a  taking  of 
private  property  or  otherwise  have 
taking  implications  under  Executive 
Order  12630,  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 

Civil  Justice  Reform 

This  rule  meets  applicable  standards 
in  sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988,  Chdl  Justice  Reform,  to 
minimize  litigation,  eliminate 
ambiguity,  and  reduce  burden. 

Protection  of  Children 

We  have  analyzed  this  rule  under 
Executive  Order  13045,  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks.  This  rule  is  not 
an  economically  significant  rule  and 
does  not  create  an  environmental  risk  to 
health  or  risk  to  safety  that  may 
disproportionately  affect  children. 

Indian  Tribal  Governments 

This  rule  does  not  have  tribal 
implications  under  Executive  Order 
13175,  Consultation  and  Coordination 
with  Indian  Tribal  Governments, 
because  it  does  not  have  a  substantial 
direct  effect  on  one  or  more  Indian 
tribes,  on  the  relationship  between  the 
Federal  Government  and  Indian  tribes, 
or  on  the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes. 

Energy  Effects 

We  have  analyzed  this  rule  under 
Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  “significant 
energy  action”  under  that  order  because 
it  is  not  a  “significant  regulatory  action” 
under  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  The  Administrator  of  the  Office 
of  Information  and  Regulatory  Affairs 
has  not  designated  it  as  a  significant 
energy  action.  Therefore,  it  does  not 
require  a  Statement  of  Energy  Effects 
under  Executive  Order  13211. 

Technical  Standards 

The  National  Technology  Transfer 
and  Advancement  Act  (NTT  A  A)  (15 
U.S.C.  272  note)  directs  agencies  to  use 
voluntary  consensus  standards  in  their 
regulatory  activities  unless  the  agency 
provides  Congress,  through  the  Office  of 


Management  and  Budget,  with  an 
explanation  of  why  using  these 
standards  would  be  inconsistent  with 
applicable  law  or  otherwise  impractical. 
Voluntary  consensus  standards  are 
technical  standards  [e.g.,  specifications 
of  materials,  performance,  design,  or 
operation;  test  methods;  sampling 
procedures;  and  related  management 
systems  practices)  that  are  developed  or 
adopted  by  voluntary  consensus 
standards  bodies. 

This  rule  does  not  use  technical 
standards.  Therefore,  we  did  not 
consider  the  use  of  voluntary  consensus 
standards. 

Environment 

We  have  analyzed  this  rule  under 
Department  of  Homeland  Security 
Management  Directive  023-01  and 
Commandant  Instruction  M16475.1D, 
which  guide  the  Coast  Guard  in 
complying  with  the  National 
Environmental  Policy  Act  of  1969 
(NEPA)  (42  U.S.C.  4321-4370f),  and 
have  concluded  this  action  is  one  of  a 
category  of  actions  that  do  not 
individually  or  cumulatively  have  a 
significant  effect  on  the  human 
environment.  This  rule  is  categorically 
excluded,  under  figure  2-1,  paragraph 
(34)(g),  of  the  Instruction.  This  rule 
involves  the  establishment  of  temporary 
security  zones.  An  environmental 
analysis  checklist  and  a  categorical 
exclusion  will  be  available  in  the  docket 
where  indicated  under  ADDRESSES. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety.  Navigation 
(water).  Reporting  and  recordkeeping 
requirements.  Security  measures. 
Waterways. 

■  For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  amends  33 
GFT  Part  165,  as  follows: 

PART  165— REGULATED  NAVIGATION 
AREAS  AND  LIMITED  ACCESS  AREAS 

■  1.  The  authority  citation  for  Part  165 
continues  to  read  as  follows: 

Authority;  33  U.S.C.  1226,  1231;  46  U.S.C. 
Chapter  701,  3306,  3703;  50  U.S.C.  191,  195; 
33  CFR  1.05-1,  6.04-1,  6.04-6,  160.5;  Pub.  L. 
107-295,  116  Stat.  2064;  Department  of 
Homeland  Security  Delegation  No.  0170.1. 

■  2.  Add  §  165.T13-157  to  read  as 
follows: 

§  1 65.T1 3-1 57  Security  Zone;  201 0  Seattle 
Seafair  Fleet  Week  Moving  Vessels,  Puget 
Sound,  Washington 

(a)  Location.  The  following  areas  are 
security  zones:  All  waters  encompassed 
within  100  yards  surrounding  the 
HMCS  NANAIMO  (NCSM  702),  HMCS 
EDMONTON  (NCSM  703),  and  the 
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HMCS  BRANDON  (NCSM  710)  while 
underway  in  the  Puget  Sound  COTP 
Area  of  Responsibility  (AOR). 

(b)  Regulations.  In  accordance  with 
the  general  regulations  in  33  CFR  Part 
165,  Subpart  D,  no  person  or  vessel  may 
enter  or  remain  in  the  security  zones 
without  the  permission  of  the  COTP  or 
Designated  Representative.  See  33  CFR 
Part  165,  Subpart  D,  for  additional 
requirements.  The  COTP  may  be 
assisted  by  other  federal,  state  or  local 
agencies  with  the  enforcement  of  the 
security  zones. 

(c)  Authorization.  All  vessel  operators 
who  desire  to  enter  the  security  zones 
mu.st  obtain  permission  from  the  COTP 
or  Designated  Representative  by 
contacting  either  the  on-scene  Coast 
Guard  patrol  craft  on  VHF  13  or  Ch  16. 
Requests  must  include  the  reason  why 
movement  within  the  security  zones  is 
necessary.  Vessel  operators  granted 
permission  to  enter  the  security  zones 
will  be  escorted  by  the  on-scene  Coast 
Guard  patrol  craft  until  they  are  outside 
of  the  security  zones. 

(d)  Enforcement  Period.  This  rule  is 
effective  from  8  a.m.  until  11:59  p.m.  on 
August  4,  2010  unless  canceled  sooner 
by  the  GOTP. 

Dated:  July  22,  2010. 

S.W.  Bornemann, 

Captain,  U.  S:  Coast  Guard,  Captain  of  the 
Port,  Puget  Sound. 

(FR  Doc.  2010-18945  Filed  7-;i0-10;  8:45  am) 

BILLING  CODE  911(M)4-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[Docket  No.  EPA-R02-OAR-201 0-0530; 
FRL-9183-9] 

Adequacy  Status  of  Motor  Vehicle 
Emissions  Budgets  in  Submitted 
Reasonable  Further  Progress  and 
Attainment  Demonstrations  for  New 
York  Portions  of  New  York-Northern 
New  Jersey-Long  Island  and 
Poughkeepsie  8-hour  Ozone 
Nonattainment  areas  for 
Transportation  Conformity  Purposes; 
NY 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  Adequacy. 

SUMMARY:  In  this  notice,  EPA  is 
notifying  the  public  that  we  have  found 
that  the  motor  vehicle  emissions 
budgets  for  volatile  organic  compound 
(VOC)  and  nitrogen  oxides  (NOx)  in  the 
submitted  reasonable  further  progress 
state  implementation  plan  for  the  New 


York  portions  of  the  New  York-Northern 
New  Jersey-Long  Island,  NY-NJ-GT  8- 
hour  ozone  nonattainment  area,  as  well 
as  the  submitted  reasonable  further 
progress  and  attainment  demonstration 
slate  implementation  plans  for  the 
Poughkeepsie,  New  York  8-hour  ozone 
nonattainment  area,  to  be  adequate  for 
transportation  conformity  purposes.  The 
transportation  conformity  rule  requires 
that  the  EPA  conduct  a  public  process 
and  make  an  affirmative  decision  on  the 
adequacy  of  these  budgets  before  they 
can  be  used  by  metropolitan  planning 
organizations  in  conformity 
determinations.  As  a  result  of  our 
finding,  the  New  York  Metropolitan 
Transportation  Gouncil  (excluding 
Putnam  Gounty)  must  use  the  submitted 

2008  8-hour  ozone  budgets  for  future 
transportation  conformity 
determinations,  and  tbe  Orange  County 
Transportation  Council,  the 
Poughkeepsie-Dutchess  Transportation 
Council  and  the  New  York  Metropolitan 
Transportation  Council  (Putnam  County 
only)  must  use  the  submitted  2008  and 

2009  8-hour  ozone  budgets  for  future 
transportation  conformity 
determinations. 

DATES:  This  finding  is  effective  August 
17,  2010. 

FOR  FURTHER  INFORMATION  CONTACT: 

Melanie  Zeman,  Air  Programs  Branch, 
Environmental  Protection  Agency — 
Region  2,  290  Broadway,  25th  Floor, 
New  York,  New  York  10007-1866,  (212) 
637-4022,  zeman.melanie@epa.gov. 

The  finding  and  the  response  to 
comments  will  be  available  at  EPA’s 
conformity  Web  site:  http:// 
www.epa.gov/otaq/stateresources/  ■ 
transconf /adequacy. htm. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  Febrhary  8,  2008,  New  York  State 
submitted  reasonable  further  progress 
and  attainment  demcfnstration  state 
implementation  plans  to  EPA  for  its 
portion  of  the  New  York-Northern  New 
Jersey-Long  Island,  NY-NJ-CT  and 
Poughkeepsie,  New  York,  8-hour  ozone 
nonattainment  areas.  The  purpose  of  the 
New  York  State  submittal  was  to 
demonstrate  both  of  the  areas  progress 
toward  attaining  the  8- hour  ozone 
National  Ambient  Air  Quality  Standard. 
The  submittal  included  motor  vehicle 
emissions  budgets  (“budgets”)  for  2008 
and  2009  for  the  Poughkeepsie  8-hour 
ozone  nonattainment  area  and  2008 
budgets  for  tbe  New  York  portion  of  the 
New  York-Northern  New  Jersey-Long 
Island,  NY-NJ-CT  nonattainment  area 
for  use  by  the  State’s  metropolitan 
planning  organizations  in  making 
transportation  conformity 


determinations.  On  June  12,  2008,  and 
June  2,  2008,  respectively,  the 
availability  of  the  New  York  portion  of 
the  New  York-Northern  New  Jersey- 
Long  Island,  NY-NJ-CT  8-hour  ozone 
nonattainment  area  and  the 
Poughkeepsie,  New  York  8-hour  ozone 
nonattainment  area  transportation 
conformity  budgets  were  posted  on 
EPA’s  Web  site  for  the  purpose  of 
soliciting  public  comments.  The 
adequacy  public  comment  period  closed 
for  tbe  New  York  portion  of  the  New 
York-Northern  New  Jersey-Long  Island, 
NY-NJ-CT  area  budgets  on  July  14, 

2008,  and  EPA  received  no  public 
comments.  The  public  comment  period 
closed  for  the  Poughkeepsie,  New  York 
area  budgets  on  July  2,  2008.  EPA’s 
response  to  comments  received  during 
this  period  is  posted  on  the  EPA 
adequacy  Web  site  listed  below.  Today’s 
notice  is  simply  an  announcement  of  a 
finding  that  EPA  has  already  made.  EPA 
Region  2  sent  a  letter  to  New  York  State 
Department  of  Environmental 
Conservation  on  June  21,  2010.  The 
findings  letter  states  that  the  2008  motor 
vehicle  emissions  budgets  in  New 
York’s  SIP  submissions  for  both  the 
New  York  portion  of  the  New  York- 
Northern  New  Jersey-Long  Island,  NY- 
NJ-CT  and  Poughkeepsie,  New  York  8- 
hour  ozone  nonattainment  areas  are 
adequate  because  they  are  consistent 
with  the  required  rate  of  progress  plan. 
With  regard  to  the  2009  motor  vehicle 
emissions  budgets,  the  findings  letter 
states  that  for  the  Poughkeepsie,  New 
York  8-hour  ozone  nonattainment  area, 
these  budgets  are  adequate  for 
transportation  conformity  purposes 
because  they  are  consistent  with  the 
plan’s  demonstration  of  attainment. 
EPA’s  finding  will  also  be  announced 
on  EPA’s  conformity  Web  site:  http:// 
wnvw.epa.gov/otaq/stateresources/ 
transconf /adequacy. htm. 

For  informational  purposes,  EPA 
notes  that  on  April  4,  2008,  New  York 
submitted  to  EPA  a  request  for  a 
voluntary  reclassification  of  the  New 
York-Northern  New  Jersey-Long  Island, 
NY-NJ-CT  8-hour  ozone  nonattainment 
area  from  “moderate”  to  “serious” 
pursuant  to  section  181(b)(3)  of  the  Act. 
Related  to  this  request.  New  York 
provided  EPA  with  2011  and  2012 
motor  vehicle  emissions  budgets.  EPA  is 
continuing  to  review  New  York’s 
request  for  a  voluntary  reclassification 
of  the  New  York-Northern  New  Jersey- 
Long  Island,  NY-NJ-CT  8-hour  ozone 
nonattainment  area  and  therefore  is  not 
taking  action  on  the  2011  or  2012 
budgets  at  this  time.  EPA  would  take 
action  on  these  budgets  at  the  same  time 
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it  addresses  New  York’s  request  in  a 
separate  proposed  action. 

Transportation  conformity  is  required 
iiy  section  176(c)  of  the  Clean  Air  Act. 
EPA’s  conformity  rule  requires  that 
transportation  plans,  programs,  and  v 
projects  conform  to  SIPs  and  establishes 
the  criteria  and  procedures  for 
determining  whether  they  conform. 
Conformity  to  a  SIP  means  that 
transportation  activities  will  not 


produce  new  air  quality  violations, 
worsen  existing  violations,  or  delay 
timely  attainment  of  the  National 
Ambient  Air  Quality  Standards. 

The  criteria  by  which  we  determine 
whether  a  SIP’s  motor  vehicle  emission 
budgets  are  adequate  for  conformity 
purposes  are  specified  in  40  CFR 
93.118(e)(4).  Please  note  that  an 
adequacy  review  is  separate  from  EPA’s 
completeness  review',  and  it  also  should 


not  be  used  to  prejudge  EPA’s  ultimate 
approval  of  the  SIP.  Even  if  we  find  a 
budget  adequate,  the  SIP  could  later  be 
disapproved. 

EPA  has  described  its  process  for 
determining  the  adequacy  of  submitted 
SIP  budgets  in  40  CFR  93.118(f).  EP.A. 
has  followed  this  rule  in  making  these 
adequacy  determinations.  The  motor 
vehicle  emissions  budgets  being  found 
adequate  today  are  listed  in  Table  1. 


Table  1—8-Hour  Ozone  Motor  Vehicle  Emissions  Budgets  for  New  York  State 

[Tons  per  day] 


, 

2008 

2009 

NOx 

VOC 

NOx 

VOC 

New  York  Portions  of  New  York-Northern  New  Jersey-Long  Island,  NY-NJ- 
CT  (NYMTC  excluding  Putnam  County) . 

211.77 

148.85 

n/a 

n/a 

Poughkeepsie,  NY  (PDCTC,  OCTC,  NYMTC  Putnam  County  only) . 

32.32 

19.22 

29.77 

17.63 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Intergovernmental 
relations.  Nitrogen  dioxide.  Ozone, 
Reporting  and  recordkeeping 
requirements.  Volatile  organic 
compounds. 

Authority:  42  U.S.C.  7401-7671  q. 

Dated:  July  20,  2010. 

Judith  A.  Enck, 

Regional  Administrator,  Region  2. 

|FR  Doc.  2010-18921  Filed  7-30-10;  8;45  am] 

BILLING  CODE  6560-5(M> 

FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parts  2,  25,  and  27 

[WT  Docket  No.  07-293;  IB  Docket  No.  OS- 
SI;  GEN  Docket  No.  90-357;  RM-8610;  FCC 
10-«2] 

Operation  of  Wireless 
Communications  Services  in  the  2.3 
GHz  Band;  Establishment  of  Rules  and 
Policies  for  the  Digital  Audio  Radio 
Satellite  Service  in  the  2310-2360  MHz 
Frequency  Band 

AGENCY;  Federal  Communications 
Commission. 

ACTION:  Final  rule. 

SUMMARY:  In  this  document,  the 
Commission  amends  its  rules  to  enable 
the  deployment  of  mobile  broadband 
services  in  the  Wireless 
Communications  Services  (WCS)  while 
limiting  the  potential  for  harmful 
interference  to  satellite  radio  users, 
aeronautical  mobile  telemetry  (AMT) 
operations,  and  the  Deep  Space  Network 
(DSN)  research  facility  in  Goldstone, 


CA.  In  addition,  the  Commission 
establishes  enhanced  performance 
requirements  to  ensure  that  WCS 
licensees  use  the  spectrum  intensively 
in  the  public  interest.  The  Commission 
also  adopts  technical  rules  governing 
the  operation  of  Satellite  Digital  Audio 
Radio  Service  (SDARS)  terrestrial 
repeaters  that  will  not  constrain  their 
function  or  deployment  but  will  limit 
the  potential  for  interference  to 
adjacent-band  WCS  spectrum  users,  a 
blanket  licensing  regime  for  repeaters 
operating  up  to  12  kilowatts  (kW) 
average  equivalent  isotropically  radiated 
power  (EIRP)  that  will  facilitate  their 
deployment,  and  rules  that  will  ensure 
that  SDARS  repeaters  remain  truly 
complementary  to  a  satellite-based 
service  and  are  not  used  to  transmit 
local  programming  or  advertising. 

DATES:  Effective  September  1,  2010, 
except  for  amendments  to 
§§  25.144(e)(3),  25.144(e)(8),  ^ 
25.144(e)(9),  25.263(b),  25.263(c), 
27.14(p)(7),  27.72(b),  27.72(c),  27.73(a), 
and  27.73(b),  which  contain  information 
collection  requirements  that  are  not 
effective  until  approved  by  the  Office  of 
Management  and  Budget.  The 
Commission  will  publish  a  document  in 
the  Federal  Register  announcing  the 
effective  dates  for  those  sections. 

FOR  FURTHER  INFORMATION  CONTACT: 

WCS  technical  information:  Thomas 
Derenge,  Thomas.Derenge@fcc.gov, 
Mobility  Division,  Wireless 
Telecommunications  Bureau,  (202)  418- 
2451.  WCS  legal  information:  Richard 
Arsenault,  Richard.Arsenault@fcc.gov, 
Mobility  Division,  Wireless 
Telecommunications  Bureau,  (202)  418- 
0920.  SDARS  technical  information: 
Chip  Fleming,  Chip.FIeming@fcc.gov, 
Engineering  Branch,  Satellite  Division, 


International  Bureau,  (202)  418-1247. 
SDARS  legal  information:  Stephen 
Duall,  Stephen.DualI@fcc.gov,  Policy 
Branch,  Satellite  Division,  International 
Bureau,  (202)  418-1103.  For  additional 
information  concerning  the  Paperw'ork 
Reduction  Act  information  collection 
requirements  contained  in  this 
document,  contact  Richard  Arsenault  at 
(202)  418-0920,  or  via  the  Internet  at 
Richard.Arsenault@fcc.gov  and  Stephen 
Duall  at  (202)  418-1103,  or  via  the 
Internet  at  Stephen.Duall@fcc.gov. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission’s  Report 
and  Order  and  Second  Report  and 
Order,  WT  Docket  No.  07-293,  IB 
Docket  No.  95-91,  GEN  Docket  No.  90- 
357,  RM-8610,  FCC  10-82,  adopted  and 
released  on  May  20,  2010.  The  full  text 
of  this  document  is  available  on  the 
Commission’s  Internet  site  at 
www.fcc.gov.  It  is  also  available  for 
inspection  and  copying  during  regular 
business  hours  in  the  FCC  Reference 
Center  (Room  CY-A257),  445  12th 
Street,  SW.,  Washington,  DC  20554.  The 
full  text  of  this  document  also  may  be 
purchased  from  the  Commission’s 
duplication  contractor.  Best  Copy  and 
Printing  Inc.,  Portals  II,  445  12th  St., 
SW.,  Room  CY-B402,  Washington,  DC 
20554;  telephone  (202)  488-5300;  fax 
(202)  488-5563:  e-mail 
FCC@BCPIWEB.COM. 

Paperwork  Reduction  Act  of  1995 
Analysis 

This  document  adopts  new  or  revised 
information  collection  requirements 
subject  to  the  Paperwork  Reduction  Act 
of  1995  (PRA),  Public  Law  104-13  (44 
U.S.C.  3501-3520).  The  requirements 
will  be  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
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review  under  section  3507(d)  of  the 
PRA.  The  Commission  will  publish  a 
separate  notice  in  the  Federal  Register 
inviting  comment  on  the  new  or  revised 
information  collection  requirements 
adopted  herein.  The  requirements  will 
not  go  into  effect  until  OMB  has 
approved  them  and  the  FCC  has 
published  a  notice  announcing  the 
effective  date  of  the  information 
collection  requirements.  Jn  addition,  we 
note  that  pursuant  to  the  Small  Business 
Paperwork  Relief  Act  of  2002,  Public 
Law  107-198,  see  44  U.S.C.  3506(c)(4), 
we  previously  sought  specific  comment 
on  how  the  Commission  might  “further 
reduce  the  information  collection 
burden  for  small  business  concerns  with 
fewer  than  25  employees.”  In  this 
present  document,  we  have  assessed  the 
potential  effects  of  the  various  policy 
changes  with  regard  to  information 
collection  burdens  on  small  business 
concerns,  and  find  that  these 
requirements  will  benefit  WCS  licensees 
with  fewer  than  25  employees.  In 
addition,  we  have  described  impacts 
that  might  affect  small  businesses, 
including  most  businesses  with  fewer 
than  25  employees,  in  the  Final 
Regulatory  Flexibility  Analysis  (FRFA) 
below. 

Summary  of  the  Report  and  Order 

1.  The  current  part  27  rules  effectively 
preclude  Wireless  Communications 
Services  (WCS)  licensees  from 
providing  mobile  broadband  services, 
and  the  current  part  25  rules  do  not 
provide  technical  rules  or  a  licensing 
regime  for  SOARS  terrestrial  repeaters, 
which  are  currently  authorized  pursuant 
to  grants  of  special  temporary  authority 
on  a  non-interference  basis.  In  the 
Report  and  Order  in  WT  Docket  No.  07- 
293,  the  Commission  adopted  final  rules 
for  the  WCS  that  will  modify  the 
technical  rules  governing  the  operation 
of  WCS  mobile  and  portable  devices  and 
thereby  provide  WCS  licensees  with  the 
ability  to  offer  mobile  broadband 
services,  while  limiting  the  potential  for 
harmful  interference  to  incumbent 
services  operating  in  adjacent  bands.  In 
the  Second  Report  and  Order  in  IB 
Docket  No.  95-91,  the  Commis'sion 
adopted  technical  rules  governing  the' 
operation  of  SDARS  terrestrial  repeaters 
that  will  not  impede  their  deployment 
or  function,  but  will  limit  the  potential 
for  harmful  interference  to  adjacent 
bands’  WCS  spectrum  users,  and 
adopted  a  blanket-licensing  regime  for 
SDARS  repeaters  to  promote  their 
flexible  deployment. 

2.  Specifically,  the  Report  and  Order 
adopted  in  WT  Docket  No.  07-293 
establishes  a  regulatory  framework  for 
the  co-existence  'of  SDARS  and  WCS' '  ' 


licensees  in  the  2305-2360  MHz  (2.3 
GHz)  frequency  band.  The  Report  and 
Order  modified  the  rules  governing 
WCS  operations  to  allow  the  operation 
of  mobile  and  portable  stations  at  power 
levels  of  up  to  250  milliwatts  (mW) 
average  equivalent  isotropically  radiated 
power  (EIRP)  per  5  megahertz  in  WCS 
Blocks  A  and  B  and  in  the  portions  of 
WCS  Blocks  C  and  D  that  are  separated 
by  2.5  megahertz  from  the  edges  of  the 
SDARS  band  at  2320-2345  MHz  (i.e., 
2305-2317.5  and  2347.5-2360  MHz). 
WCS  mobile  and  portable  devices  are 
not  permitted  to  operate  in  the  2.5- 
megahertz  portions  of  the  WCS  C  and  D 
blocks  closest  to  the  SDARS  band  (i.e., 
2317.5-2320  and  2345-2347.5  MHz). 
WCS  mobile  and  portable  devices  using 
time  division  duplex  (TDD)  technology 
are  limited  to  a  duty  cycle  of  38  percent. 
WCS  mobile  and  portable  devices  using 
frequency  division  duplex  (FDD) 
technology  are  limited  to  a  duty  cycle  of 
25  percent  in  the  lower  WCS  A  and  B 
blocks  and  12.5  percent  in  the  2.5- 
megahertz  portion  of  the  WCS  C  block 
furthest  from  the  SDARS  band  edge,  and 
are  restricted  to  transmitting  in  the 
2305-2317.5  MHz  band.  Fixed  WCS 
customer  premises  equipment  (CPE) 
devices  are  limited  to  a  peak  EIRP  of  20 
watts  per  5  megahertz.  WCS  mobile, 
portable,  and  fixed  CPE  devices  must 
also  employ  automatic  transmit  power 
control  (ATPC)  when  operating  so  the 
devices  use  the  minimum  power 
necessary  for  successful 
communications. 

3.  Additionally,  under  th.e  new  rules 
adopted  in  the  Report  and  Order,  for 
WCS  mobile  and  portable  devices,  and 
fixed  WCS  CPE  devices  operating  with 
an  average  EIRP  of  2  watts  per  5 
megahertz  or  less,  the  out-of-band 
emissions  (OOBE),  as  measured  over  a 
1 -megahertz  resolution  bandwidth,  must 
be  attenuated  below  the  transmitter 
power  P  by  a  factor  not  less  than  43  -i- 
10  log  (P)  decibels  (dB)  on  all 
frequencies  between  2305-2317.5  MHz 
and  on  all  frequencies  between  2347.5- 
2360  MHz  that  are  outside  the  licensed 
band  of  operation,  not  less  than  55  +  10 
log  (P)  dB  in  the  2320-2324/2341-2345 
MHz  bands,  not  less  than  61  +  10  log  (P) 
dB  in  the  2324-2328/2337-2341  MHz 
bands,  and  not  less  than  67  +  10  log  (P) 
dB  in  the  2328-2337  MHz  band,  where 
P  is  the  transmitter  output  power  in 
watts.  OOBE  for  these  devices  must  also 
be  attenuated  by  a  factor  of  not  less  than 
43  +  10  log  (P)  dB  at  2305  and  2360 
MHz,  not  less  than  55  +  10  log  (P)  dB 
at  2300  MHz,  not  less  than  61  +  10  log 
(P)  dB  at  2296  MHz,  not  less  than  67  + 
10  log  (P)  dB  at  2292  IvlHz,  and  not  less 


than  70  +  10  log  (P)  dB  below  2288  MHz 
and  above  2365  MHz. 

4.  WCS  base  and  fixed  stations  in 
WCS  Blocks  A  and  B  (j.e.,  2305-2315 
and  2350-2360  MHz)  will  be  permitted 
to  operate  with  up  to  2  kilowatts  (kW) 
average  EIRP  per  5  megahertz  with  a  1 3 
dB  peak-to-average  power  ratio  (PAPR). 
Base  and  fixed  stations  in  WCS  Blocks 
C  and  D  (j.e.,  2315-2320  and  2345-2350 
MHz)  are  limited  to  the  2  kW  per  5 
megahertz  peak  EIRP  limit  currently 
specified  in  our  rules.  WCS  base 
stations  supporting  FDD  mobile  and 
portable  operations  are  restricted  to 
transmitting  in  the  2345-2360  MHz 
band.  For  WCS  base  and  fixed  stations, 
and  fixed  WCS  CPE  operating  with  an 
average  EIRP  greater  than  2  watts  per  5 
megahertz,  the  OOBE  must  be 
attenuated  below  the  transmitter  power 
P  by  a  factor  of  not  less  than  43  +  10 
log  (P)  dB  on  all  frequencies  between 
2305-2320  MHz  and  on  all  frequencieis 
between  2345-2360  MHz  that  are 
outside  the  licensed  band  of  operation, 
not  less  than  75  +  10  log  (P)  dB  on  all 
frequencies  in  the  2320-2345  MHz 
band,  not  less  than  43  +  10  log  (P)  dB 
at  2305  and  2360  MHz,  not  less  than  55 
+  10  log  (P)  dB  at  2362.5  MHz,  not  less 
than  70  +  10  log  (P)  dB  at  2300  and  2365 
MHz,  not  less  than  72  +  10  log  (P)  dB 
at  2287.5  and  2367.5  MHz,  and  not  less 
than  75  +  10  log  (P)  dB  below  2285  MHz 
and  above  2370  MHz. 

5.  The  Report  and  Order  also 
establishes  enhanced  performance 
requirements  to  ensure  that  WCS 
licensees  use  the  spectrum  intensively 
in  the  public  interest.  For  mobile  and 
point-to-multipoint  services,  licensees 
must  serve  40  percent  of  a  license  area's 
population  within  42  months,  and  75 
percent  within  72  months.  For  fixed 
point-to-point  services,  licensees  must 
construct  and  operate  15  point-to-point 
links  per  million  persons  in  a  license 
area  within  42  months,  and  30  links 
within  72  months.  Licensees  will  not  be 
required  to  satisfy  submarket 
construction  requirements.  In  those 
license  areas  where  licensees  must 
coordinate  with  aeronautical  mobile 
telemetry  (AMT)  receive  sites  to  serve  a 
significant  percentage  of  a  market’s  total 
population,  the  Commission  established 
alternative  requirements  for  mobile  and 
point-to-multipoint  services. 
Specifically,  affected  licensees  must 
serve  25  (rather  than  40)  percent  of  the 
population  within  42  months,  and  50 
(rather  than  75)  percent  within  72 
months. 

6.  The  Second  Report  and  Order  in  IB 
Docket  No.  95-91  adopted  rules  for  the 
operation  of  SDARS  terrestrial  repeaters, 
including  adopting  a  power  limit  of  12 
kW  average  EIRP,  with  a  maximum 
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PAPR  of  13  dB.  It  also  requires  repeaters 
operating  at  power  levels  greater  than  2 
VV  average  EIRP  to  attenuate  their  OOBE 
hy  a  factor  not  less  than  90  +  10  log  (P) 
dB  over  a  1 -megahertz  resolution 
bandwidth.  Repeaters  operating  at 
power  levels  of  2  W  or  less  average  EIRP 
must  attenuate  their  OOBE  by  a  factor 
not  less  than  75  +  10  log  (P)  dB  over  a 
1 -megahertz  resolution  bandwidth. 
Repeaters  may  operate  at  levels  greater 
than  12  kW  average  EIRP,  or  with  lesser 
OOBE  attenuation  levels,  until  the 
SOARS  licensee  is  notified  in  writing  by 
a  potentially  affected  WCS  licensee  that 
it  has  commenced  commercial  service 
already,  or  that  it  intends  to  commence 
commercial  service  within  365  days 
following  the  notice.  The  SOARS 
licensee  will  then  have  180  days  from 
the  date  it  receives  the  written  notice  to 
bring  repeaters  in  the  area  of  the 
potentially  affected  WCS  licensee  into 
compliance  with  the  12  kW  average 
EIRP  power  limit  and  the  OOBE 
attenuation  levels  adopted  in  the 
Second  Report  and  Order. 

7.  The  Second  Report  and  Order  also 
established  a  blanket  licensing  regime 
for  repeaters  operating  up  to  12  kW 
average  EIRP  with  a  maximum  peak-to- 
average  power  ratio  (PAPR)  of  13  dB.  As 
part  of  the  application  for  a  blanket 
license  to  operate  SOARS  repeaters,  the 
SOARS  licensee  must  specify  the 
maximum  number  of  repeaters  that  will 
be  deployed  under  the  authorization  at 
(1)  power  levels  equal  to  or  less  than  2 
W  average  EIRP,  and  (2)  power  levels 
greater  than  2  W  average  EIRP  (up  to  12 
kW  average  EIRP).  The  application  must 
also  identify  the  space  station(s)  with 
which  the  terrestrial  repeaters  will 
communicate,  the  frequencies  and 
emission  designations  of  such 
communications,  and  the  frequencies 
and  emission  designations  used  to  re¬ 
transmit  the  received  signals.  The 
application  must  also  include  a 
certification  that  the  proposed  SOARS 
repeater  operations  will  comply  with  all 
the  rules  adopted  for  such  operations. 
The  fees  associated  with  SOARS 
terrestrial  repeater  filings  shall  be  those 
associated  with  filing  for  Fixed-Satellite 
Service  (FSS)  Very  Small  Aperture 
Terminal  (VSAT)  systems  in  §  1.1107  of. 
the  Cornmission’s  rules.  Repeater 
operations  that  do  not  comply  with  the 
rules  adopted  for  SOARS  repeaters 
operations  are  not  eligible  for  blanket 
licensing  and  must  be  licensed  on  a  site- 
by-site  basis. 

8.  The  Second  Report  and  Order 
requires  SOARS  licensees  to  notify 
potentially  affected  WCS  licensees  prior 
to  the  deployment  of  new  or  modified 
SOARS  terrestrial  repeaters.  As  part  of 
this  requirement,  SOARS  licensees  must 


share  with  WCS  licensees  certain 
technical  information  at  least  10 
business  days  before  operating  a  new 
repeater,  and  at  least  5  business  days 
before  operating  a  modified  repeater. 
SOARS  licensees  must  also  provide 
potentially  affected  WCS  licensees  an 
inventory  of  their  repeater  infrastructure 
and  must  make  this  inventory  available 
to  the  Commission  upon  request. 

9.  The  Second  Report  and  Order 
adopts  other  rules  governing  SOARS 
terrestrial  repeaters.  Only  entities 
holding' or  controlling  SOARS  space 
station  licenses  may  construct  and 
operate  SOARS  repeaters  and  only  in 
conjunction  with  at  least  one  SOARS 
space  station  that  is  concurrently 
authorized  and  transmitting  directly  to 
subscribers.  SOARS  licensees  may 
operate  terrestrial  repeaters  in  Alaska, 
Hawaii,  and  other  U.S.  Territories  and 
Possessions  that  are  not  within  the 
service  footprint  of  SOARS  satellites. 
Environmental  evaluations  are  required 
for  outdoor  SOARS  repeaters  operating 
at  over  1,640  W  EIRP,  and  for  indoor 
repeaters  operating  at  over  2  W  EIRP. 
SOARS  repeaters  must  comply  with  the 
Commission’s  radiofrequency  (RF) 
safety  rules  in  part  1,  subpart  I,  and  the 
Commission’s  rules  regarding  the 
marking  and  lighting  of  antenna 
structures  in  part  17.  SOARS  repeater 
operations  must  comply  with 
international  agreements  between  the 
U.S.  Government  and  the 
administrations  of  Canada  and  Mexico 
regarding  the  operations  of  SOARS 
terrestrial  repeaters.  SOARS  repeaters 
are  required  to  be  authorized  under  the 
Commission’s  equipment  Certification 
procedure  before  they  are  imported  or 
commercially  distributed  in  the  United 
States,  and  Certification  tests  must  be 
completed  in  accordance  with 
prescribed  procedures. 

10.  SOARS  repeaters  are  also 
restricted  to  the  simultaneous 
retransmission  of  the  complete 
programming,  and  only  that 
programming,  transmitted  by  the 
SOARS  licensee’s  satellite  directly  to 
the  SOARS  licensee’s  subscribers’ 
receivers,  and  may  not  be  used  to 
distribute  any  information  not  also 
transmitted  to  all  subscribers’  receivers. 
SOARS  operators  may  not  use  SOARS 
repeaters  to  retransmit  regional  spot 
beams. 

11.  As  part  of  the  Second  Report  and 
Order,  the  Commission  also  denied  the 
petitions  for  reconsideration  of  the  1997 
SOARS  Order  filed  by  the  Consumer 
Electronics  Manufacturing  Association 
(CEMA)  and  the  Cellular  Phone 
Taskforce. 


Final  Regulatory  Flexibility  Analysis 

Report  and  Order  in  WT  Oocket  No. 
07-293. 

12.  As  required  by  the  Regulatory 
Flexibility  Act  of  1980,  as  amended 
(RFA),i  Initial  Regulatory  Flexibility 
Analyses  (IRFA)  were  incorporated  in 
the  Notice  of  Proposed  Rulemaking 
[2007  Notice),^  as  well  as  the  VFCS 
Performance  Public  Notice  -^  in  WT 
Docket  No.  07-293.  The  Commission 
sought  written  public  comment  on  the 
proposals  in  the  2007  Notice  and  WCS 
Performance  Public  Notice,  including 
comment  on  the  IRFAs.  This  present 
Final  Regulatory  Flexibility  Analysis 
(FRFA)  conforms  to  the  RFA.'* 

A.  Need  for,  and  Objectives  of,  the  ' 
Report  and  Order 

13.  In  this  Report  and  Order,  the 
Commission  takes  a  number  of  steps  to 
facilitate  deployment  of  mobile 
broadband  products  and  services  in  the 
2305-2320  MHz  and  2345-2360  MHz 
Wireless  Communications  Service 
(WCS)  bands,  while  safeguarding  from 
harmful  interference  satellite  radio 
services,  which  are  provided  in  the 
interstitial  2320-2345  MHz  Satellite 
Digital  Radio  Service  (SDARS)  band. 
These  steps  are  set  forth  below  in 
paragraphs  14-21. 

14.  In  this  Report  and  Order,  the 
objective  of  the  Commission  is  to 
resolve  the  issue  of  potential 
interference  between  the  proposed 
simultaneous  and  potentially  conflicting 
operations  of  SDARS  and  WCS  licensees 
by  establishing  a  regulatory  framework 
that  allows  such  licensees  in  the  2305- 
2360  MHz  frequency  band  to  co-exist. 
Specifically,  the  Commission  revises 
certain  power  and  out-of-band 
emissions  (OOBE)  rules  applicable  to 
WCS  licensees. 


'  See  5  U.S.C.  603.  The  RFA,  see  5  U.S.C.  601- 
612,  has  been  amended  by  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of  1996 
(SBREFA),  Public  Law  No.  104-121,  Title  11,  110 
Stat.  857  (1996). 

2  See  Amendment  of  Part  27  of  the  Commission’s 
Rules  to  Govern  the  Operation  of  Wireless 
Communications  Services  in  the  2.3  GHz  Band  and 
E.stablishment  of  Rules  and  Policies  for  the  Digital 
Audio  Radio  Satellite  Service  in  the  2310-2360 
MHz  Frequency  Band,  Notice  of  Proposed 
Rulemaking  and  Second  Further  Notice  of  Proposed 
Rulemaking,  WT  Docket  No.  07-293  and  IB  Docket 
No.  95-91,  22  FCC  Red  22123,  22156-22159  (2007) 
(“2007  Notice”). 

^  See  “Federal  Communications  Commission 
Requests  Comment  on  Revision  of  Performance 
Requirements  for  2.3  GHz  Wireless 
Communications  Service,”  WT  Docket  No.  07-293, 
Public  Notice,  FCC  10-^6  (ret.  March  29,  2010) 
(WCS  Performance  Public  Notice). 

*  See  5  U.S.C.  604.  A  Final  Regulatory  Flexibility 
Analysis  of  the  Second  Report  and  Order  in  IB 
Docket  No.  95-91  is  contained  in  a  separate 
appendix. 
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15.  Mobile  and  Portable  (Handheld! 
Power  Limits.  Upon  careful 
consideration  of  the  technical  analyses 
submitted  in  the  record,  the 
Commission  revises  the  power  limits  for 
mobile  and  portable  device  operations 
in  all  WCS  spectrum  blocks.  Noting  that 
mobile  handheld  devices  operating  in 
other  services  typically  employ  up  to 
approximately  250  milliwatts  (mVV)  of 
power,  the  Commission  establishes  a 
power  limit  of  250  mW  per  5-megahertz 
average  equivalent  isotropically  radiated 
power  (EIRP)  for  the  WCS  A  and  B 
blocks  and  for  the  lower  2.5  megahertz 
of  the  WCS  C  Block  and  the  upper  2.5 
megahertz  of  the  WCS  D  Block,  limited 
to  50  mW/MHz  of  EIRP.  The  Report  and 
Order,  however,  prohibits  WCS  mobile 
and  portable  devices  from  operating  ia 
the  upper  2.5  megahertz  of  the  WCS  C  ^ 
Block  and  the  lower  2.5  megahertz  of 
the  WCS  D  block  in  light  of  the 
immediate  adjacency  of  those  blocks  to 
the  SOARS  band.  The  Commission 
concludes  that  these  restrictions  are 
needed  to  provide  added  protection  to 
SOARS  receivers  in  the  2320-2345  MHz 
band. 

16.  Mobile  and  Portable  Emission 
Limits.  Noting  that  the  existing  110  +  10 
log  (P)  dB  out-of-band  emissions 
(OOBE)  attenuation  applicable  to  WCS 
mobile  equipment  ^  is  so  restrictive  such 
that,  in  effect,  no  mobile  operation  is 
feasible,  the  Commission  lowers  the 
applicable  emission  limits  to  provide 
VVCS  licensees  greater  flexibility.  The 
Report  and  Order  revises  OOBE  rules  to 
require  that  a  WCS  mobile  or  portable 
device  attenuate  its  output  emissions 
below  the  transmitter  power  P  by  a 
factor  of  not  less  than  43  +  10  log  (P) 

dB  in  the  2305-2317.5  MHz  and 
2347.5-2360  MHz  bands  on  frequencies 
that  are  outside  the  licensed  band  of 
operation,  not  less  than  55  +  10  log  (P) 
dB  in  the  4  megahertz  of  SCARS 
specttum  nearest  the  WCS  band  (i.e., 
2320-2324  MHz  and  2341-2345  MHz), 
61  +  10  log  (P)  dB  in  the  center  4 
megahertz  of  each  SCARS  assignment 
(2324-2328  MHz  and  2337-2341  MHz), 
and  67  +  10  log  (.P)  dB  in  the  spectrum 
shared  by  SCARS  operators  (2328-2337 
MHz).  These  revised  OOBE  limits  are 
intended  to  minimize  the  potential  for 
interference  to  satellite  radio  users  in 
the  vast  majority  of  circumstances, 
while  enabling  WCS  licensees  to  deliver 
vital  mobile  broadband  services  to  the 
public.  To  limit  the  potential  for 
interference  to  Ceep  Space  Network 
(CSN)  operations  in  the  2290-2300  MHz 
band  and  Aeronautical  Mobile 
Telemetry  (AMT)  operations  in  the 
2360-2395  MHz  band,  WCS  mobile  and 

See  47  CFR  27.53(a)(2). 


portable  devices  OOBE  must  be 
attenuated  by  a  factor  of  not  less  than 
43  +  10  log  (P)  dB  at  2305  and  2360 
MHz,  not  less  than  55  +  10  log  (P)  dB 
at  2300  MHz,  not  less  than  61  +  10  log 
(P)  dB  at  2296  MHz,  not  less  than  67  + 

10  log  (P)  dB  at  2292  MHz,  and  not  less 
than  70  +  10  log  (P)  dB  below  2288  and 
above  2365  MHz. 

17.  Rase  and  Fixed  Station  Power  and 
OOBE  Limits.  In  order  to  appropriately 
balance  the  interests  of  both  SCARS  and 
WCS,  the  Commission  concludes  that 
base  and  fixed  station  power  limits  for 
the  WCS  C  and  C  blocks  should  not  be 
revi.sed.  Because  of  the  proximity  of  the 
C  and  C  blocks  to  the  SOARS  band,  the 
Commission  agrees  with  SOARS 
licensees  that  the  current  2,000  Watts 
(W)  peak  EIRP  limit  applicable  to  these 
blocks  should  be  retained.  However,  the 
Report  and  Order  revises  the  power 
limit  for  base  and  fixed  station 
operations  in  WCS  Blocks  A  and  B  from 
the  current  2,000  Watts  peak  EIRP  limit 
to  2,000  W  over  5  megahertz  (400  W/ 
MHz),  which  will  be  measured  on  an 
average  basis  with  a  maximum  peak-to- 
average  power  ratio  (PAPR)  of  13  dB. 
This  approach,  combined  with  the  250 
mW  average  EIRP  limit  for  WCS  mobile 
and  portable  devices  and  the  related 
OOBE  limit  for  emissions  into  the 
SCARS  band,  will  provide  the  technical 
flexibility  for  WCS  licensees  in  these 
blocks  to  deploy  much  needed 
broadband  services  to  the  public  with 
minimal  impact  on  satellite  radio  users. 

18.  Additionally,  in  the  Report  and 
Order,  the  Commission  also  seeks  to 
provide  WCS  licensees  with  greater 
flexibility  with  regard  to  emission  limits 
by  adopting  for  WCS  bases  and  fixed 
stations  an  OOBE  attenuation  factor  of 
not  less  than  43  +  10  log  (P)  dB  on  all 
frequencies  between  2305-2320  MHz 
and  on  all  frequencies  between  2345- 
2360  MHz  that  are  outside  the  licensed 
band  of  operation,  and  not  less  than  75 
+  10  log  (P)  dB  below  the  transmitter 
power  P,  as  measured  over  a  1- 
megahertz  resolution  bandwidth,  on 
frequencies  in.the  SCARS  band  at  2320- 
2345  MHz.  In  addition,  to  pfotect  CSN 
operations  in  the  2290-2300  MHz  band 
and  AMT  operations  in  the  2360-2395 
MHz  band,  WCS  base  and  fixed  stations’ 
OOBE  must  be  attenuated  by  a  factor  of 
not  less  than  43  +  10  log  (P)  dB  at  2305 
and  2360  MHz,  not  less  than  55  +  10  log 
(P)  dB  at  2362.5  MHz,  not  less  than  70 

+  10  log  (P)  dB  at  2300  and  2365  MHz, 
not  less  than  72  +  10  log  (P)  dB  at  2287.5 
and  2367.5  MHz,  and  not  less  than  75 
+  10  log  (P)  dB  below  2285  MHz  and 
above  2370  MHz. 

19.  Fixed  Customer  Premises 
Equipment  (CPE)  Power  and  OOBE 
Limits.  In  the  Report  and  Order,  the 


Commission  maintains  the  current 
mobile  transmitter  power  limit  of  20  W 
per  5-megahertz  peak  EIRP  for  WCS 
fixed  CPE  devices.  The  Commission 
notes  that  there  have  not  been  any 
significant  reports  of  interference  to 
SCARS  operations  resulting  from 
currently  authorized  equipment,  and 
does  not  expect  SCARS  operations  to 
experience  any  appreciable  increase  in 
interference  from  these  WCS  operations 
if  the  current  limit  is  retained. 

Moreover,  the  Commission  believes  that 
continuing  to  allow  WCS  fixed  CPE 
devices  to  use  up  to  20  W  per 
5-megahertz  EIRP  will  enhance  the 
provision  and  quality  of  service  in  rural 
areas,  where  subscribers  are  often 
located  significant  distances  from  WCS 
licensees’  serving  base  stations. 

20.  Additionally,  the  Commission 
adopted,  for  WCS  fixed  CPE  devices 
operating  above  2  Watts  per  5-megahertz 
average  EIRP,  an  OOBE  attenuation 
factor  of  not  less  than  43  +  10  log  (P) 

dB  on  all  frequencies  between  2305- 
2320  MHz  and  on  all  frequencies 
between  2345-2360  MHz  that  are 
outside  the  licensed  band  of  operation, 
not  less  than  75  +  10  log  (P)  dB  on  all 
frequencies  in  the  2320-2345  MHz 
band,  not  le.ss  than  43  +  10  log  (P)  dB 
at  2305  and  2360  MHz,  not  less  than  55 
+  10  log  (P)  dB  at  2362.5  MHz,  not  less 
than  70  +  10  log  (P)  dB  at  2300  and  2365 
MHz,  not  less  than  72  +  10  log  (P)  dB 
at  2287.5  and  2367.5  MHz.  and  not  less 
than  75  +  10  log  (P)  dB  below  2285  MHz 
and  above  2370  MHz. 

21.  For  lower  power  CPE  devices 
operating  at  or  below  2  W  per 
5-megahertz  average  EIRP,  the 
Commi.ssion  further  relaxed  the  OOBE 
attenuation  levels  measured  over  a 
1-meghaertz  resolution  bandwidth  to 
the  levels  it  adopted  for  mobile  devic:es: 
not  less  than  43  +  10  log  (P)  dB  in  the 
2305-2320  MHz  and  2345-2360  MHz 
bands  on  frequencies  that  are  outside 
the  licensed  band  of  operation,  not  less 
than  55  +  10  log  (P)  dB  in  the  2320- 
2324  MHz  and  2341-2345  MHz  bands, 
not  less  than  61  +  10  log  (P)  dB  in  the 
2324-2328  MHz  and  2337-2341  MHz 
bands,  not  less  than  67  +  10  log  (P)  dB 
in  the  2328-2337  MHz  band,  not  less 
than  not  less  than  43  +  10  log  (P)  dB  at 
2305  and  2360  MHz,  not  less  than  55  + 
10  log  (P)  dB  at  2300  MHz,  not  less  than 
61  +  10  log  (P)  dB  at  2296  MHz,  not  less 
than  67  +  10  log  (P)  dB  at  2292  MHz, 
and  not  less  than  70  +  10  log  (P)  dB 
below  2288  and  above  2365  MHz. 

22.  Notification  Requirement.  The 
Report  and  Order  adopted  a  new  rule 
§  27.72,  which  will  require  WCS 
licensees  to  notify,  and  share  certain 
technical  information  with,  SOARS 
licensees  10  business  days  prior  to 
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commencing  operation  of  a  base  station 
and  5  business  days  prior  to 
commencing  operation  of  a  modified 
base- station,  to  avoid  potential 
interference  to  SOARS  operations.  The 
Report  and  Order  also  requires  WCS 
licensees  to  provide  SOARS  licensees  an 
inventory  of  their  deployed 
infrastructure  consistent  with,  and 
within  30  days  of  the  effective  date  of 
§27.72. 

23.  Protection  of  Deep  Space  Network 
and  Aeronautical  Mobile  Telemetry 
Operations.  Further,  the  Commission 
adopts  measures  to  protect  Oeep  Space 
Network  (OSN)  operations  in  the  2290- 
2300  MHz  band,  as  well  as  Aeronautical 
Mobile  Telemetry  (AMT)  operations  in 
the  2360—2395  MHz  band.  To  protect 
OSN  operations  in  the  2290-2300  MHz 
band,  the  Report  'and  Order  adopts  a 
combination  of  reasonable  OOBE  limits 
and  a  coordination  distance  of  145  km 
for  WCS  base  stations.  Similarly,  the 
Commission  also  adopted  revised  OOBE 
limits  for  emissions  into  the  2360-2395 
MHz  band,  and  requires  WCS  licensees 
to  coordinate  with  AMT  entities  in 
circumstances  where  a  WCS  base  station 
is  within  45  kilometers  or  line  of  sight 
from  an  AMT  receiver,  whichever 
distance  is  greater.  The  Commission 
finds  that  these  measures  provide 
appropriate  protection  for  operations 
below  2305  MHz  and  above  2360  MHz 
yet  give  WCS  licensees  sufficient 
flexibility  to  deploy  mobile  broadband 
services. 

24.  WCS  Performance  Requirements. 
The  Commission  also  adopted  enhanced 
performance  requirements,  which  will 
further  the  public  interest  by  promoting 
the  rapid  deployment  of  new  broadband 
services  to  the  American  public. 
Specifically,  WCS  licensees  providing 
mobile  or  point-to-multipoint  services 
must  provide  reliable  signal  coverage  to 
40  percent  ofa  license  area’s  population 
within  42  months,  and  75  percent  of  a 
license  area’s  population  within  72 
months.  Further,  the  Report  and  Order 
requires  that  WCS  licensees  deploying 
point-to-point  fixed  services  construct 
and  operate  15  point-to-point  links  per 
million  persons  in  a  license  area  within 
42  months,  and  30  point-to-point  links 
per  million  persons  in  a  license  area 
within  72  months,  together  with  a 
minimum  payload  capacity. 

25.  The  Commission  establishes 
alternative  performance  requirements 
for  license  areas  where  WCS  licensees 
providing  mobile  or  point-to-multipoint 
services  must  coordinate  with 
aeronautical  mobile  telemetry  (AMT) 
entities  to  serve  a  significant  percentage 
of  a  market’s  total  population. 
Specifically,  in  any  license  area  where 
25  percent  or  more  the  population  is 


within  an  AMT  zone,  affected  licensees 
must  serve  25  percent  (rather  than  40) 
of  the  population  within  42  months,  and 
50  percent  (rather  than  75)  within  72 
months.  Because  it  will  be  easier  to 
coordinate  point-to-point  systems  in  tbe 
vicinity  of  AMT  receive  sites,  the  Report 
and  Order  does  not  find  it  necessary  to 
reduce  the  applicable  construction 
thresholds  for  point-to-point  facilities. 

B.  Summary  of  Significant  Issues  Raised 
by  Public  Comments  in  Response  to  tbe 
IRFA 

26.  No  comments  were  receive.d  in 
response  to  the  IRFAs  in  the  2007 
Notice  and  the  WCS  Performance  Public 
Notice. 

C.  Description  and  Estimate  of  the 
Number  of  Small  Entities  To  Which  the 
Rules  Will  Apply 

27.  The  RFA  directs  agencies  to 
provide  a  description  of  and,  where 
feasible,  an  estimate  of  the  number  of 
small  entities  that  may  be  affected  by 
the  rules  adopted.  The  RFA  generally 
defines  the  term  “small  entity”  as  having 
the  same  meaning  as  the  terms  “small 
business,”  “small  organization,”  and 
“small  governmental  jurisdiction.”®  In 
addition,  the  term  “small  business”  has 
the  same  meaning  as  the  term  “small 
business  concern”  under  the  Small 
Business  Act.^  A  small  business  concern 
is  one  which;  (1)  Is  independently 
owned  and  operated; 

(2)  is  not  dominant  in  its  field  of 
operation;  and  (3)  satisfies  any 
additional  criteria  established  by  tbe 
Small  Business  Administration  (SBA).® 
A  small  organization  is  generally  “any 
not-for-profit  enterprise  which  is 
independently  owned  and  operated  and 
is  not  dominant  in  its  field.”**  Below, 
the  Commission  further  describes  and 
estimates  the  number  of  small  entity 
licensees  and  regulatees  that  may  be 
affected  by  the  rules  changes  explored 
in  the  Notices. 

28.  WCS  Licensees.  The  Wireless 
Communication  Service  in  the  2305- 
2360  MHz  (2.3  GHz)  frequency  band  has 
flexible  rules  that  permit  licensees  in 
this  service  to  provide  fixed,  mobile, 
portable,  and  radiolocation  services. 
Licensees  are  also  permitted  to  provide 


« Sees  U.S.C.  601(6). 

^  See  5  U.S.C.  601(3)  (incorporating  by  reference 
the  definition  of  “small  business  concern”  in  15 
U.S.C.  632).  Pursuant  to  the  RFA,  the  statutory 
definition  of  a  small  business  applies  unless  an 
agency,  after  consultation  with  the  Office  of 
Advocacy  of  the  Small  Business  Administration 
and  after  opportunity  for  public  comment, 
establishes  one  or  more  definitions  which  are 
appropriate  to  the  activities  of  the  agency  and 
publishes  such  definition(s)  in  the  Federal  Register. 

"See  Small  Business  Act,  5  U.S.C.  632  (1996). 

«See5  U.S.C.  601(4). 


satellite  digital  audio  radio  services.  The 
SBA  rules  establish  a  size  standard  for 
“Wireless  Telecommunications  , 
Carriers,’  which  encompasses  business 
entities  engaged  in  radiotelephone 
communications  employing  no  more 
that  1,500  persons.*®  There  are  currently 
155  active  WCS  licenses  held  by  10 
licensees.  Of  these,  7  licensees  qualify 
as  small  entities  and  hold  a  total  of  50 
licenses. 

29.  RF  Equipment  Manufacturers.  The 
Census  Bureau  defines  this  category  as 
follows:  “This  industry  comprises 
establishments  primarily  engaged  in 
manufacturing  radio  and  television 
broadcast  and  wireless  communications 
equipment.  Examples  of  products  made 
by  these  establishments  are: 
transmitting  and  receiving  antennas, 
cable  television  equipment,  GPS 
equipment,  pagers,  cellular  phones, 
mobile  communications  equipment,  and 
radio  and  television  studio  and 
broadcasting  equipment.”**  The  SBA 
has  developed  a  small  business  size 
standard  for  Radio  and  Television 
Broadcasting  and  Wireless 
Communications  Equipment 
Manufacturing,  which  is:  All  such  firms 
having  750  or  fewer  employees. *2 
According  to  Census  Bureau  data  for 
2002,  there  were  a  total  of  1,041 
establishments  in  this  category  that 
operated  for  the  entire  year.*^  Of  this 
total,  1,010  had  employment  of  under 
500,  and  an  additional  13  had 
employment  of  500  to  999.*“*  Thus, 
under  this  size  standard,  the  majority  of 
firms  can  be  considered  small. 

D.  Description  of  Projected  Reporting, 
Recordkeeping,  and  Other  Compliance 
Requirements  for  Small  Entities 

30.  The  Report  and  Order  imposes 
certain  changes  in  projected  reporting. 


'“See  13  CFR  121.201,  NAICS  code  517110 
”  U.S.  Censu.s  Bureau,  2002  NAICS  Definittons, 
“334220  Radio  and  Televi.sion  Broadcasting  and 
Wireless  Communications  Equipment 
Manufacturing”;  http://www.census.gov/epcd/ 
naics02/def/NDEF334.HTMttN3342. 

'2  See  13  CFR  121.201.  NAICS  code  334220. 

’2  U.S.  Census  Bureau,  American  F’actF’inder, 

2002  Economic  Census,  Industry  Series,  Industry 
Statistics  by  Employment  Size,  NAICS  code  334220 
(released  May  26,  200.5):  http:// 
factfinder.census.gov.  The  number  of 
“establishments”  is  a  less  helpfid  indicator  of  small 
business  prevalence  in  tins  context  than  would  be  ‘ 
the  number  of  “firms”  or  “companies,”  because  the 
latter  take  into  account  the  c;oncept  of  common 
ownership  or  control.  Any  single  physical  location 
for  an  entity  is  an  establishment,  even  though  that 
location  may  be  owned  by  a  different  establishment 
Thus,  the  numbers  given  may  reflect  inflated 
numbers  of  bu.sinesses  in  this  category,  including 
the  numbers  of  small  businesses.  In  this  category, 
the  Census  breaks-out  data  for  firms  or  companies 
only  to  give  the  total  number  of  such  entities  for 
2002,  which  were  929. 

'*Id.  An  additional  18  establishments  had 
employment  of  1 ,000  or  more. 
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record  keeping,  and  other  compliance 
requirements.  These  changes  affect 
small  and  large  companies  equally. 

With  respect  to  coordination 
requirements  in  circumstances  where 
WCS  licensees  are  within  certain 
distances  from  AMT  operations,  the 
Report  and  Order  requires  WCS  and 
AMT  entities  to  cooperate  in  good  faith 
in  order  to  minimize  the  likelihood  of 
harmful  interference,  make  the  most 
effective  use  of  facilities,  as  well  as  to 
resolve  actual  instances  of  harmful 
interference.  The  Report  and  Order  also 
requires  coordinating  parties  to  share 
accurate  and  relevant  information  in  a 
timely  and  efficient  manner.  Parties 
unable  to  reach  a  mutually  acceptable 
coordination  agreement  may  approach 
the  Wireless  Telecommunications 
Bureau,  which,  in  cooperation  with  the 
Office  of  Engineering  and  Technology 
and  the  National  Telecommunications  & 
Information  Administration  (NTIA), 
may  impose  restrictions  on  operating 
parameters  such  as  the  transmitter 
power,  antenna  height,  or  area  or  hours 
of  operation  of  the  stations.  Deadlines 
may  also  be  imposed  if  it  appears  that 
parties  are  unable  to  reach  a  mutually 
acceptable  arrangement  within  a 
reasonable  time  period. 

31.  The  Report  and  Order  requires 
that  WCS  licensees  demonstrate 
compliance  with  any  revised 
performance  requirements  by  filing  a 
construction  notification  within  15  days 
of  the  relevant  benchmark  and  certifying 
that  they  have  met  the  applicable 
performance  requirements.  The  Report 
and  Order  requires  that  each 
construction  notification  should  include 
electronic  coverage  maps  and 
supporting  documentation,  which  must 
be  truthful  and  accurate  and  must  not 
omit  material  information  that  is 
necessary  for  the  Commission  to 
determine  compliance  with  its 
performance  requirements.  Further,  the 
electronic  coverage  maps  must  clearly 
and  accurately  depict  the  boundaries  of 
each  license  area  (Regional  Economic 
Area  Grouping,  REAG,  or  Major 
Economic  Area,  MEA)  in  the  licensee’s 
service  territory,  with  REAG  maps 
depicting  MEA  boundaries,  and  MEA 
maps  depicting  Economic  Area 
boundaries.  The  Report  and  Order 
provides  that  if  the  licensee’s  signal 
does  not  provide  service  to  the  entire 
license  area,  the  map  must  clearly  and 
accurately  depict  the  boundaries  of  the 
ared  or  areas  within  each  license  area 
not  being  served.  These  procedures 
direct  each  licensee  to  file  supporting 
documentation  certifying  the  type  of 
service  it  is  providing  for  each  REAG  or 
MEA  within  its  license  service  territory 


and  the  type  of  technology  it  is  utilizing 
to  provide  such  service.  Further,  the 
compliance  procedures  require  the 
supporting  documentation  to  provide 
the  assumptions  used  to  create  the 
coverage  maps,  including  the 
propagation  model  and  the  signal 
strength  necessary  to  provide  service 
with  the  licensee’s  technology. 

32.  Other  than  these  requirements,  as 
well  as  the  notification  obligations 
discussed  above,  there  are  no  other 
specific  reporting  or  recordkeeping 
requirements  adopted  in  the  Report  and 
Order. 

E.  Steps  Taken  To  Minimize  Significant 
Economic  Impact  on  Small  Entities,  and 
Significant  Alternatives  Considered 

33.  The  RFA  requires  an  agency  to 
describe  any  significant  alternatives  that 
it  has  considered  in  reaching  its 
proposed  approach,  which  may  include 
the  following  four  alternatives:  (1)  The 
establishment  of  differing  compliance  or 
reporting  requirements  or  timetables 
that  take  into  account  the  resources 
available  to  small  entities;  (2)  the 
clarification,  consolidation,  or 
simplification  of  compliance  or 
reporting  requirements  under  the  rule 
for  small  entities;  (3)  the  use  of 
performance,  rather  than  design 
standards;  and  (4)  an  exemption  from 
coverage  of  the  rule,  or  any  part  thereof, 
for  small  entities.’® 

34.  The  Commission’s  principal 
objective  in  this  proceeding  is  to  enable 
the  provision  of  promising  mobile 
broadband  services  to  the  public  in  the 
WCS  spectrum  to  the  maximum  extent 
practicable,  while  ensuring  that  satellite 
radio  operations  are  not  unreasonably 
impacted  by  the  Commission’s  actions. 
Adopting  overly  stringent  technical 
rules  for  WCS  to  protect  SOARS 
operations  from  interference  will 
preclude  WCS  mobile  operation,  while 
liberalizing  the  WCS  rules  too  much 
will  result  in  harmful  interference  and 
disruption  to  SOARS  service.  Such 
results  would  cause  significant  adverse 
economic  impact  on  either  WCS 
licensees,  which  include  small  entities, 
or  on  SOARS  operations.’®  Accordingly, 
the  Commission  has  considered  various 
alternatives,  as  described  below,  in 
order  to  best  provide  WCS  licensees, 
including  small-entity  WCS  licensees, 
with  the  flexibility  to  provide  mobile 
service,  while  also  protecting  against 
disruptions  to  SOARS  operations  due  to 
harmful  interference. 


isSeeS  U.S.C.  603(c). 

There  are  no  satellite  radio  licensees  that  are 
considered  small  entities  for  the  purposes  of  the 
RFA. 


35.  Mobile  and  Portable  (Handheld) 
Device  Power  Limits.  In  response  to  the 
2007  Notice’s  request  for  comment 
regarding  applicable  mobile  and 
portable  device  power  limits,  the  WCS 
Coalition  argues  that,  in  conjunction 
with  the  use  of  certain  OOBE  limits 
(described  below),  mobile  and  portable 
devices  should  be  permitted  to  operate 
at  a  maximum  of  250  mW  average  EIRP, 
and  subject  to  the  use  of  transmit  power 
control  mechanisms.  In  contra.st,  SOARS 
licensees  initially  proposed  that  WCS 
mobile  and  portable  devices  operating 
on  WCS  Blocks  A  and  B  should  be 
limited  to  10  mW  EIRP,  and  that  mobile 
and  portable  devices  operating  in  WCS 
Blocks  C  and  D  should  be  limited  to  1 
mW  EIRP.  More  recently,  Sirius  XM 
Radio,  Inc.,  a  SOARS  licensee,’^ 
advocates  that  no  change  be  made  to 
current  technical  restrictions  for  mobile 
and  portable  devices  on  the  C  and  D 
blocks.  After  a  review  of  the  technical 
analyses  submitted  by  the  parties,  the 
Commission  determines  that  a  power 
level  of  250  mW  per  5-megahertz 
average. EIRP  for  Blocks  A  and  B  and  for 
the  lower  2.5  megahertz  of  the  WCS  C 
Block  and  upper  2.5  megahertz  of  the 
WCS  D  Block,  limited  to  50  mW/MHz 
of  EIRP,  using  ATPC  and  subject  to  the 
OOBE  limit  discussed  below,  should 
allow  adequate  user  reception  of 
satellite  radio,  while  also  enabling  WCS 
licensees,  including  small  entities,  to 
provide  valuable  mobile  services  to  the 
public.  Further,  the  Commission 
believes  that  prohibiting  mobile  and 
portable  devices  from  transmitting  in 
the  2.5  megahertz  portions  of  the  WCS 
C  and  0  Blocks  closest  to  the  SOARS 
band  will  further  limit  the  potential  for 
harmful  interference  to  SOARS  receivers 
in  the  2320-2345  MHz  band.  The 
Commission  believes  that  its  overall 
approach  strikes  the  appropriate  balance 
between  the  WCS  Coalition’s  request 
that  the  Commission  adopt  a  250  mW 
average  EIRP  limit  for  mobile  and 
portable  stations  in  WCS  Blocks  A  and 

B  and  the  2.5  megahertz  portions  of 
WCS  Blocks  C  and  D  furthest  from  the 
SOARS  band,  and  its  reduced  stepped 
power  levels  for  WCS  Blocks  C  and  D, 
and  SOARS  licensees’  proposals  for  the 
WCS  band.  , 

36.  Mobile  and  Portable  Device  Out- 
of-Band  Emission  Limits.  In  the  2007 
Notice,  the  Commission  asked 
interested  parties  to  address  how  the 
WCS  industry  would  be  affected  if  the 
Commission  were  to  retain  the  current 
out-of-band  emission  (OOBE)  limits  of 
110  +  10  log  (P)  dB  for  mobile  and 
portable  devices,  and  whether  the  limit 


’^Sirius  XM  Radio,  Inc.  (Sirius  XM),  formerly 
Sirius  Satellite  Radio,  Inc. 
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should  be  cevised.  In  response,  the  WCS 
Coalition  argued  that  the  current  limit  is 
too  restrictive,  and  proposed  that  the 
Commission  adopt  stepped  OOBE  limits 
of  55  +  10  log  (P)  dB  in  the  2320-2324 
MHz/2341-2345  MHz  bands.  61  +  10 
log  (P)  dB  in  the  2324-2328  MHz/2337- 
2341  MHz  bands,  and  67  +  10  log  (P)  dB 
in  the  2328-2337  MHz  band.  Another 
WCS  licensee,  NextWave  Wireless 
(NextWave),  advocates  relaxing  the 
OOBE  limit  to  60  +  10  log  (P)  dB,  while 
Sirius  XM  proposes  an  emission  limit  of 
86  +  10  log  (P)  dB. 

37.  Based  on  its  review  of  the  record 
in  this  proceeding,  the  Commission 
determines  that  it  should  require  that 
WCS  mobile  and  portable  devices’ 

OOBE  be  attenuated  below  the 
transmitter  power  P  by  a  factor  of  not 
less  than  43  +  10  log  (P)  dB  in  the  230.5- 
2317.5  MHz  and  2.347.5-2360  MHz 
bands  on  frequencies  that  are  outside 
the  licensed  band  of  operation,  not  less 
than  55  +  10  log  (P)  dB  in  the  2320- 
2324  MHz  and  2341-2345  MHz  bands, 
by  61  +  10  log  (P)  dB  in  the  2324-2328 
MHz  and  2337-2341  MHz  bands,  and  by 
67  +  10  log  (P)  dB  in  the  2328-2337 
MHz  band.  In  addition,  mobile  and 
portable  devices’  OOBE  mu.st  be 
attenuated  by  a  factor  of  not  less  than 
not  less  than  43  +  10  log  (P)  dB  at  2305 
and  2360  MHz.  not  less  than  55  +  10  log 
(P)  dB  at  2300  MHz,  not  less  than  61  + 

10  log  (P)  dB  at  2296  MHz.  not  less  than 
67  +  10  log(P)  dB  at  2292  MHz,  and  not 
le.ss  than  70  +  10  log  (P)  dB  below  2288 
and  above  2365  MHz.  In  adopting  these 
factors,  the  Commission  believes  that 
the.se  limits  will  help  avoid  significant 
adver.se  economic  impact  to  the  WCS 
industry,  as  well  as  to  SOARS 
operations  by  enabling  WCS  licensees  to 
provide  mobile  servic;es  that  were  not 
viable  under  the  existing  rides,  and  by 
permitting  SOARS  licensees  to  continue 
to  operate  without  undue  interference 
from  the  WCS  band.  In  addition,  these 
OOBE  attenuation  factors  will  limit  the 
potential  for  interference  to  Oeep  Space 
Network  (OSN)  operations  in  the  2290- 
2300  MHz  band  and  Aeronautical 
Mobile  Telemetry  operations  in  the 
2360—2395  MHz  band.  In  adopting  the 
stepped  OOBE  limits,  the  Commission 
declines  to  adopt  Sirius  XM’s  reque.st 
for  a  more  restrictive  OOBE  limit 
because  such  limit  would  effectively 
preclude  WCS  licensees,  including 
small  entities,  from  deploying  mobile 
service.  The  Commission  also  finds  that 
the  propo.sal  by  the  WCS  Coalition  will 
provide  greater  overall  protection  to 
SOARS  operations  than  the  60  +  10  log 
(P)  dB)  advocated  by  NextWave. 
Accordingly,  adoption  of  the  above- 
specified  stepped  OOBE  limits  into  the 


applicable  portions  of  the  2320-2345 
MHz  SOARS  band  best  minimizes 
significant  economic  impacts  on  small, 
as  well  as  larger,  entities. 

38.  Base  Station  Power  Limits.  In  the 
2007  Notice,  the  Commission  sought 
comment  on  the  WCS  Coalition’s 
proposal  that  it  revise  the  existing  2,000 
W  (2  kW)  EIRP  peak  power  limit  with 

a  2  kW  EIRP  average  power  limit  for 
WCS  Fixed  and  base  stations.  The 
Commission  asked  interested  parties  to 
address  what  impact,  if  any,  adoption  of 
an  average,  rather  than  peak,  power 
limit  for  WCS  would  have  on  the  ability 
of  WCS  licensees  to  deploy  new 
.services.  In  response,  tbe  WCS  Coalition 
reiterates  its  support  of  a  2  kW  EIRP 
average  power  limit,  and  states  that 
applying  a  power  limit  on  an  average  vs. 
peak  basis  will  provide  greater  , 
interference  protection  to  SOARS 
operations.  In  contrast,  SOARS  licensees 
argue  that  applying  an  average  power 
limit  is  not  supported,  and  that  such  use 
will  quadruple  the  amount  of  harmful 
interference  to  SOARS  receivers.  Sirius 
XM  prefers  the  use  of  ground-level 
emi.s.sion  limits  to  govern  transmitting 
facilities,  but  would  accept  retaining 
existing  power  limits  measured  on  a 
peak  basis,  or  other  traditional  power 
restrictions  that  offer  sufficient 
protection  to  SOARS. 

39.  Based  on  its  analysis  of  the  record 
and  a  balancing  of  its  objectives  in  this 
proceeding,  the  Commission  adopts,  in 
part,  the  WCS  Coalition’s  proposal 
regarding  base  station  power  limits  for 
WCS  Blocks  A  and  B,  and  also  adopts 
in  part  Sirius  XM’s  proposal  regarding 
ba.se  station  power  limits  in  WCS  Blocks 
C  and  O.  The  Commission  finds  that  it 

is  appropriate  to  modify  the  WCS 
Blocks  A  and  B  base  station  limit  to  2 
kW  EIRP  over  5  megahertz  (400  W/ 
MHz),  which  will  be  measured  on  an 
average  basis  with  a  maximum  peak-to- 
average  power  ratio  (PAFR)  of  13dB. 

The  Commission  finds  that  these 
measures  will  adequately  protect 
SOARS  operations,  and  concludes  that 
the  ground-level  emission  limits  sought 
by  Sirius  XM  would  be  overly  complex 
and  burdensome  for  WCS  licensees, 
including  small  entities,  to  comply 
with. 

40.  However,  while  the  Commission 
concludes  that  adopting  the  WCS 
proposal  is  desirable  with  respect  to  the 
A  and  B  blocks,  it  retains  the  power 
limits  for  WCS  operations  in  the  C  and 
D  blocks  at  2  kW  peak  EIRP  over  5 
megahertz  (400  W/MHz).  Because  base 
station  operations  in  WCS  Blocks  C  and 
D  inherently  pose  more  risk  of  potential 
interference  to  satellite  radio  users  than 
would  base  station  operations  in  Blocks 
A  and  B,  which  are  separated  from  the 


SOARS  spectrum  by  at  least  5 
megahertz,  the  Commission  considers 
maintaining  the  current  limits 
approjiriate  in  order  to  minimize 
interference  into  satellite  radio 
operations. 

41.  The  Commission  expects  that  both 
approaches,  combined  with  the  250  mW 
per  5  megahertz  average  EIRP  limit  for 
WCS  mobile  and  portable  devices  and 
the  related  OOBE  attenuation  factors  of 
not  less  than  43  +  10  log  (P)  dB  in  the 
230.5-2317.5  MHz  and  2347.5  MHz 
bands  on  frequencies  that  are  outside 
the  licensed  band  of  operation,  not  less 
than  55  +  10  log  (P)  dB  in  the  2320- 
2324  MHz/2341-2345  MHz  bands,  61  + 
10  log  (P)  dB  in  the  2324-2328  MHz/ 
2337-2341  MHz  bands,  and  67  +  10  log 
(P)  dB  in  the  2328-2337  MHz  band,  and 
not  less  than  43  +  10  log  (P)  dB  at  2305 
and  2360  MHz,  not  less  than  55  +  10  log 
(P)  dB  at  2300  MHz,  not  less  than  61  + 

10  log  (P)  dB  at  2296  MHz,  not  less  than 
67  +  10  log  (P)  dB  at  2292  MHz,  and  not 
less  than  70  +  10  log  (P)  dB  below  2288 
and  above  2365  MHz,  should  provide 
the  technical  flexibility  for  WCS 
licensees  to  deploy  mobile  service,  and 
thereby  avoid  the  adverse  economic 
impact  to  WCS  licensees,  including 
small  entities,  that  would  occur  without 
the  ability  to  provide  such  service. 

42.  Base  and  Fixed  Station  OOBE 
Limits.  In  the  2007  Notice,  the 
Commi.ssion  sought.comment  on 
whether  Sirius’  proposal  for  a 
requirement  to  limit  ground-level 
emissions  would  facilitate  the 
deployment  of  both  SDARS  and  WCS 
services  to  the  public.  The  Commi.ssion 
also  sought  comment  in  the  2007  Notice 
on  the  WCS  Coalition’s  proposal  to 
require  both  WCS  and  SDARS  licensees 
to  attenuate  base  stations’  OOBE  by  a 
factor  of  75  +  10  log  (P)  dB,  as  measured 
over  a  1-megahertz  resolution 
bandwidth.  In  its  comments  on  the  2007 
Notice,  the  WCS  Coalition  reiterated  its 
support  for  the  75  +  10  log  (P)  dB 
attenuation  requirement.  Sirius  XM  also 
supported  relaxing  the  OOBE 
attenuation  requirement  for  WCS  base 
.stations  to  75  +  10  log  (P)  dB  but  with 
ground-level  emissions  limits  of  100 
dBpV/m  for  WCS  Blocks  A  and  B  and 
90  dBpV/M  for  WCS  Blocks  C  and  D. 

43.  For  WCS  base  and  fixed  stations, 
the  Commission  finds  it  in  the  public 
interest  to  adopt  an  OOBE  attenuation 
factor  of  75  +  10  log  (P)  dB,  as  measured 
over  a  1-megahertz  resolution 
bandwidth,  on  frequencies  in  the  2320- 
2345  MHz  band.  Both  WCS  and  SDARS 
licensees  urge  us  to  lower  the  current  80 
+  10  log  (P).dB  OOBE  attenuation  factor 
by  5  clB.  Although  Sirius  XM  al.so 
requests  that  we  establish  ground-level 
emission  limits,  we  decline  to  adopt 


Federal  Register/ Vol.  75,  No.  147/Monday,  August  2,  2010/Rules  and  Regulations 


45065 


ground-level  emission  limits  for  WCS 
base  stations  as  proposed  by  Sirius  XM 
because  of  the  difficulties  associated 
wdth  characterizing  and  quantifying  the 
case-specific  propagation  environment’s 
effects  on  an  RF  signal’s  field  strength 
that  could  influence  the  interference 
potential  at  each  fixed  site.  The  rules 
that  woidd  result  from  an  attempt  to 
deal  with  the  anomalies  associated  with 
field  strength  levels,  moreover,  woidd 
be  overly  complex  and  difficult  for 
licensees  to  comply  with  and  would  be 
difficult,  at  best,  for  the  Commission  to 
enforce.  Furthermore,  we  believe  that 
the  revised  power  limits  that  we  are 
establishing,  together  with  a  75  +  10  log 
(P)  dB  OOBE  attenuation  factor  in  the 
2320-2345  MHz  band,  will  provide 
SOARS  operations  reasonable 
interference  protection  while  affording 
WCS  licensees  additional  flexibility  to 
offer  mobile  services  to  the  public.  To 
protect  DSN  and  AMT  operations  at 
2290-2300  MHz  and  2360-2395  MHz, 
respectively,  we  find  it  is  in  the  public 
interest  to  adopt  an  OOBE  attenuation 
factor  of  not  less  than  43  +  10  log  (P) 
dB  at  2305  and  2360  MHz,  not  less  than 
55  +  10  log  (P)  dB  at  2362.5  MHz,  not 
less  than  70  +  10  log  (P)  dB  at  2300  and 
2365  MHz,  not  less  than  72  +  10  log  (P) 
dB  at  2287.5  and  2367.5  MHz,  and  not 
less  than  ?5  +  10  log  (P)  dB  below  2285 
and  above  2370  MHz. 

44.  Fixed  Customer  Premises 
Equipment  (CPE)  Power  and  OOBE 
Limits.  The  Report  and  Order  also 
resolves  power  and  OOBE  limits 
proposals  relating  to  WCS  fixed  CPE 
devices.  The  WCS  Coalition  requests 
that  the  Commission  apply  to  WCS 
fixed  CPE  operations  a  power  limit  of  20 
W  EIRP,  and  an  OOBE  attenuation  of  75 
+  10  log  (P)  dB.  For  WCS  fixed  CPE 
devices  transmitting  at  no  greater  than 

2  W  average  transmitter  output  power, 
the  WCS  Coalition  proposes  the  same 
stepped  OOBE  limit  that  it  proposes  for 
mobile  devices.  Sirius  XM,  on  the  other 
hand,  proposes  that  WCS  fixed  CPE 
devices  operating  above  2  W  EIRP  be 
subject  to  ground  level-based  emission 
limits,  and  proposes  that  all  WCS  fixed 
CPE  devices’  OOBE  be  attenuated  by  75 
+  10  log  (P)  dB  regardless  of  the  device’s 
operating  power. 

45.  The  Commission  finds  it 
appropriate  to  maintain  the  current 
mobile  transmitter  power  limit  of  20  W 
per  5-megahertz  peak  EIRP  for  WCS 
fixed  CPE  devices  because  it  appears 
that  the  existing  limit  has  not  resulted 
in  interference  to  SOARS  operation  and 
provides  WCS  licensees  with 
operational  flexibility.  Also,  for  WCS 
CPE  operating  with  an  average  EIRP 
above  2  W  per  5  megahertz,  the 
Commission  adopts  the  75  +  10  log  (P) 


dB  OOBE  attenuation  factor  for 
frequencies  in  the  2320-2345  MHz 
hand,  noting  that  both  SOARS  and  WCS 
licensees  propose  that  limit,  and  SOARS 
licensees  have  indicated  that  they  are 
amenable  to  a  relaxation  of  the  OOBE 
limit  because  WCS  fixed  CPIirdevice 
operations  pose  less  risk  of  interference 
and  disruption  to  SOARS  licensees.  For 
WCS  CPE  operating  above  2  W  per 
5-megahertz  average  EIRP,  the  OOBE 
must  be  attenuated  by  a  factor  of  43  + 

10  log  (P)  dB  at  2305  and  2360  MHz,  not 
less  than  55  +  10  log  (P)  dB  at  2362.5 
MHz,  not  less  than  70  +  10  log  (P)  dB 
at  2300  and  2365  MHz,  not  less  than  72 
+  10  log  (P)  dB  at  2287.5  and  2367.5 
MHz,  arid  not  less  than  75  +  10  log  (P) 
dB  below  2285  and  above  2370  MHz. 

46.  Further,  in  light  of  the 
Commission’s  finding  that  applying  the 
stepped  OOBE  limits  to  WC.S  mobile 
and  portable  devices  will  provide 
sufficient  protection  to  SOARS 
operations,  as  well  as  the  lower 
likelihood  of  interference  to  SOARS 
receivers  posed  by  WCS  fixed  CPE 
terminals  operating  at  or  below  2  W  per 
5-megahertz  average  EIRP,  the 
Commission  adopted  the  stepped  OOBE 
limit  that  is  applicable  to  WCS  mobile 
devices  for  these  CPE  as  well.  For  WCS 
CPE  operating  at  or  below  2  W  per 
5-megahertz  average  EIRP,  the  OOBE 
nrust  be  attenuated  by  a  factor  of  not 
less  than  43  +  10  log  (P)  dB  in  the  2305- 
2320  MHz  and  the  2345-2360  MHz 
bands  on  frequencies  that  are  outside 
the  licensed  band  of  operation,  55  +  10 
log  (P)  dB  in  the  2320-2324  MHz/2341- 
2345  MHz  bands,  61  +  10  log  (P)  dB  in 
the  2324-2328  MHz/2337-2341  MHz 
bands,  and  67  +  10  log  (P)  dB  in  tbe 
2328-2337  MHz  band,  and  not  less  than 
43  +  10  log  (P)  dB  at  2305  and  2360 
MHz,  55  +  10  log  (P)  dB  at  2300  MHz, 

61  +  10  log  (P)  dB  at  2296  MHz,  67  + 

10  log  (P)  dB  at  2292  MHz,  and  70  +  10 
log  (P)  dB  below  2288  and  above  2365 
MHz. 

47.  Notification  Requirement.  In  tbe 
2007  Notice,  the  Commission  invited 
comment  regarding  the  extent  to  which 
SOARS  and  WCS  licensees  should  be 
required  to  coordinate  deployments  of 
repeaters  and  base  stations,  respectively. 
Sirius  XM  supports  a  90-day  notice 
requirement.  Although  WCS  licensees 
support  measures  to  encourage  SOARS 
and  WCS  licensees  to  share  certain 
technical  information,  they  oppose  the 
adoption  of  a  90-day  notice  process.  The 
Commission  agrees  with  SOARS 
licensees  that  the  public  interest  will  be 
served  by  requiring  SOARS  and  WCS 
licensees  to  notify  each  other  prior  to 
deploying  or  modifying  repeaters  or 
ba.se  stations,  respectively,  but  believes 
that  a  90-day  notice  requirement  as 


proposed  by  SOARS  licensees  to  be 
unduly  burdensome.  Accordingly,  the 
Commission  will  require  WCS  and 
SOARS  licensees  to  share  certain 
technical  information  at  least  10 
business  days  before  operating  a  new 
base  .station  or  repeater,  and  at  least  5 
business  days  before  modifying  an 
existing  facility.  The  Commission 
believes  that  adopting  the  .streamlined 
notification  requirements  rather  than 
the  90-day  prior  coordination 
requirement  previously  advocated  by 
Sirius  XM  will  enable  SOARS  and  WCS 
licensees  to  minimize  tbe  potential  for 
harmful  interference  between  tbeir 
.services  while  also  reducing 
administrative  as  well  as  economic 
burdens  on  all  parties. 

48.  Protection  of  DSN  and  AMT 
Operations.  Tbe  Report  and  Order 
establishes  revi.sed  OOBE  and 
coordination  rules  where  WCS  base 
stations  are  within  certain  distances 
from  DSN  and  AMT  operations.  The 
Commission  imposes  these 
requirements  in  recognition  of  the 
possible  effects  that  WCS  operations 
may  have  on  OSN  and  AMT  entities, 
which  u.se  sensitive  receivers  and  high 
gain  antennas  to  receive  often  weak 
signals.  The  Report  and  Order 
concludes  that  the  adoption  of 
reasonable  OOBE  and  coordination 
requirements  will  adequately  protect 
DSN  and  AMT  operations  while 
enabling  WCS  entities  to  construct  and 
operate  new  broadband  systems.  The 
Commission  has  reviewed  alternatives 
submitted  by  commenters,  which,  for 
example,  variously  call  for  both  more 

--  and  less  stringent  OOBE  limits  and 
coordination  distances  than  those  that 
are  being  adopted.  Tbe  Commission 
concludes,  however,  that  the 
requirements  that  it  is  adopting  best 
balance  the  interests  of  the  interested 
parties. 

49.  WCS  Performance  Requirements. 
Further,  in  this  Report  and  Order,  the 
Commission  adopts  revised 
performance  requirements  for  WCS.  The 
enhanced  con.struction  rules  the 
Commission  is  adopting  replace  the 
substantial  service  requirement 
previously  placed  on  WCS  licensees 
with  specific  population-ba.sed 
benchmarks.  In  recognition  of 
difficulties  that  may  arise  in  license 
areas  where  WCS  licensees  must 
coordinate  their  facilities  with  AMT 
receive  sites,  the  Report  and  Order 
reduces  the  level  of  construction 
required  in  such  markets.  The 
Commission  seeks  to  establish  a 
buildout  requirement  that  is  reasonable 
and  achievable  for  WCS  licensees, 
including  .small  entities,  but  which 
encourages  rapid  and  meaningful 
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deployment  of  mobile  broadband 
serxdces.  The  Commission  has 
considered  alternative  performance 
benchmarks,  including  requirements 
using  shorter  timeframes,  and  lower 
percentages  of  required  construction. 
However,  the  Commission  concludes 
that  other  alternatives  would  not  strike 
the  appropriate  balance.  Further,  with 
respect  to  the  performance  rules,  all 
VVCS  entities  will  be  required  to  file 
construction  notifications  to  inform  the 
Commission  that  they  have  successfully 
met  the  performance  requirements 
described  above.  The  Commission  has 
reviewed  whether  there  should  be  other 
requirements,  such  as  a  formal 
procedure  in  which  comment  would  be 
sought  from  the  public  regarding  the 
construction  showings  filed  by 
licensees.  The  Commission  determines, 
however,  that  it  is  not  necessary  to 
include  other  requirements  to  the 
adopted  construction  notification 
procedure. 

50.  Report  to  Congress:  The 
Commission  will  send  a  copy  of  the 
Report  and  Order,  including  this  FRFA, 
in  a  report  to  be  sent  to  Congress 
pursuant  to  the  Congressional  Review 
Act.'“  In  addition,  the  Commission  will 
send  a  copy  of  the  Report  and  Order, 
including  this  FRFA,  to  the  Chief 
Counsel  for  Advocacy  of  the  SBA.  A 
copy  of  the  Report  and  Order  and  FRFA 
(or  summaries  thereof)  will  also  be 
published  in  the  Federal  Register. 

Final  Regulatory  Flexibility 
Certi6cation 

Second  Report  and  Order  in  IB  Docket 
No.  95-91  „ 

51.  The  Regulatory  Flexibility  Act  of 
1980,  as  amended  (RF'A)  requires  that 
a  regulatory  flexibility  analysis  be 
prepared  for  rulemaking  proceedings, 
unless  the  agency  certifies  that  “the  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.”  20  The  RFA  generally  defines 
“small  entity”  as  having  the  same 
meaning  as  the  terms  “small  business,” 
“small  organization,”  and  “small 
governmental  jurisdiction.”  21  In 
addition,  the  term  “small  business”  has 
the  same  meaning  as  the  term  “small 
business  concern”  under  the  Small 
Business  Act.22  A  small  business 


’»See  5  U.S.C.  801(a)(1)(A). 

'“The  RFA,  see  5  U.S.C.  S  601  et  seq.,  has  been 
amended  by  the  Contract  With  America 
Advancement  Act  of  1996,  Public  Law  No.  104-121, 
110  Stat.  847  (1996)  (CWAAA).  Title  II  of  the 
CWAAA  is  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996  (SBREFA). 

20  5  U.S.C.  605(b). 

2' 5  U.S.C.  601(6). 

5  U.S.C.  601(3)  (incorporating  by  reference  the 
definition  of  “small  business  concern”  in  Small 


concern  is  one  which;  (1)  Is 
independently  owned  and  operated;  (2) 
is  not  dominant  in  its  field  of  operation; 
and  (3)  satisfies  any  additional  criteria 
established  by  the  Small  Business 
Administration  (SBA). 23 

52.  The  rules  adopted  in  this  Second 
Report  and  Order  affect  providers  of 
Satellite  Digital  Audio  Radio  Service 
(SOARS).  With  respect  to  providers  of 
SOARS,  i.e.  providers  of  a  nationally 
distributed  subscription  radio  service, 
no  small  entities  are  affected  by  the 
rules  adopted  in  this  Second  Report  and 
Order.  SOARS  is  a  satellite  service.  The 
SBA  has  establi.shed  a  size  standard  for 
“Satellite  Telecommunications,”  which 
is  that  any  large  satellite  services 
provider  must  have  an  annual  revenue 
of  $15.0  million. 24  Currently,  only  a 
single  operator,  Sirius  XM  Radio  Inc. 
(“Sirius  XM”),  controls  licenses  to 
provide  SOARS,  which  requires  a  great 
investment  of  capital  for  operation. 

Sirius  XM  has  annual  revenues  in 
excess  of  $15.0  million. 23  Because 
SOARS  requires  significant  capital,  we 
believe  it  is  unlikely  that  a  small  entity 
as  defined  by  the  Small  Business 
Admini-stration  would  have  the 
financial  wherewithal  to  become  an 
SOARS  licensee. 

53.  Therefore,  since  only  one  large 
entity  is  affected  by  the  rules  adopted  in 
this  Second  Report  and  Order,  we 
certify  that  the  requirements  of  the 
Second  Report  and  Order  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small 

entities.  The  Commission  will  send  a 
copy  of  the  Second  Report  and  Order, 
including  a  copy  of  this  final 
certification,  in  a  report  to  Congress 
pursuant  to  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996,  see  5  U.S.C.  801(a)(1)(A).  In 
addition,  the  Second  Report  and  Order 
and  this  certification  will  be  sent  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration,  and  will  be 
published  in  the  Federal  Register.  See 
5  U.S.C.  605(b). 

Ordering  Clauses 

54.  Pursuant  to  sections  4(i),  7(a), 
303(c),  303(f),  303(g),  and  303(r),  and 


Business  Act,  15  U.S.C.  S  632).  Pursuant  to  5  U.S.C. 
601(3),  the  statutory  definition  of  a  small  business 
applies  “unless  an  agency,  after  consultation  with 
the  Office  of  Advocacy  of  the  Small  Business 
Administration  and  after  opportunity  for  public 
comment,  establishes  one  or  more  definitions  of 
such  term  which  are  appropriate  to  the  activities  of 
the  agency  and  publishes  such  definition(s)  in  the 
Federal  Register.” 

23  Small  Business  Act,  15  U.S.C.  S  632. 

24  See  13  CFR  121.201,  NAICS  code  517410. 

25  Sirius  XM  reported  annual  revenue  of  over 
S2.47  billion  in  2009.  See  Sirius  XM  Radio  Inc., 
SEC  Form  10-K  at  25  (filed  Feb.  25,  2010). 


307  of  the  Communications  Act  of  1934, 
as  amended,  47  U.S.C.  154(i),  157(a), 
303(c),  303(f),  803(g),  303(r),  307,  that 
this  Report  and  Order  in  WT  Docket  No. 
07-293  and  Second  Report  and  Order  in 
IB  Docket  No.  95-91  is  hereby  adopted. 

55.  The  rules  adopted  herein  will 
become  effective  30  days  after  the  date 
of  publication  in  the  Federal  Register, 
except  for  §§  25.144(e)(3),  25.144(e)(8), 
25.144(e)(9),  25.263(b),  25.263(c) 
27.14(p)(7),  27.72(b),  27.72(c),  27.73(a), 
and  27.73(b),  which  contain  new  or 
modified  information  collection 
requirements  that  require  approval  by 
the  OMB  under  the  PRA  and  will 
become  effective  after  the  Commission 
publishes  a  notice  in  the  Federal 
Register  announcing  such  approval  and 
the  relevant  effective  date. 

56.  Pursuant  to  .sections  4(i)  and 
303(r)  of  the  Communications  Act  of 
1934,  as  amended,  47  U.S.C.  154(i), 
303(r),  and  §  1.115  of  the  Commission’s 
rules,  47  CFR  1.115,  the  application  for 
review  of  the  Wireless 
Telecommunications  Bureau’s  Horizon 
Order,2fi  jointly  filed  by  Green  Flag 
Wireless,  LLC  and  James  McCotter  on 
February  10,  2009,  is  dismissed  as  moot. 

57.  Pursuant  to  sections  4(i)  and 
303(r)  of  the  Communications  Act  of 
1934,  as  amended,  47  U.S.C.  154(i), 
303(r),  the  applications  for  additional 
time  to  meet  the  2.3  GHz  Wireless 
Communications  Service  substantial 
service  performance  requirement  listed 
in  Appendix  F  are  dismissed  as  moot. 

58.  Pursuant  to  section  5(c)  of  the 
Communications  Act  of  1934,  as 
amended,  47  U.S.C.  5(c),  the  Wireless 
Telecommunications  Bureau  is  granted 
delegated  authority  tu  implement  the 
policies  set  forth  in  the  Report  and 
Order  in  WT  Docket  No.  07-293  and  the 
rules,  as  revised,  set  forth  in  A^ppendix 
B  hereto. 

59.  The  International  Bureau  is 
instructed  to  extend  all  grants  of  STA  to 
operate  SOARS  repeaters  currently  in 
effect  for  a  period  of  180  days  from  the 
effective  date  of  this  Order,  or  until  the 
date  on  which  the  Commission  grants 
blanket  licenses  to  operate  SOARS 
repeaters,  whichever  comes  first. 

60.  The  International  Bureau  is 
instructed  to  grant  all  pending  requests 
for  STA  to  operate  SOARS  terrestrial 
repeaters  for  a  period  of  180  days  from 
the  effective  date  of  this  Order,  or  until 
the  date  on  which  the  Commission 
grants  blanket  licenses  to  operate 


2“  Applications  of  Horizon  Wi-Com,  LLC,  File 
Nos.  0003014435,  0003014449,  0003014463, 
0003014470,  0003045272,  0003045277, 

0003045282,  and  0003067727,  Memorandum 
Opinion  and  Order,  24  FCC  Red  359  (WTB  Mobility 
Div.  2009)  [Horizon  Order). 
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SOARS  repeaters,  whichever  comes 
first. 

61.  The  petition  for  reconsideration 
filed  in  12  FCC  Red  5754,  IB  Docket  No. 
95-91,  GEN  Docket  No.  90-357,  on 
March  27,  1997  by  the  Consumer 
Electronics  Manufacturers  Association, 
and  the  petition  for  partial 
reconsideration  filed  in  12  FCC  Red 
5754,  IB  Docket  No.  95-91,  GEN  Docket 
No.  90-357,  on  April  9,  1997  by  the 
Cellular  Phone  Taskforce  are  denied. 

62.  The  Commission  will  send  a  copy 
of  this  Report  and  Order  and  Second 
Report  and  Order,  including  the  Final 
Regulatory  Flexibility  Analysis  and 
Final  Regulatory  Flexibility 
Certification,  in  a  report  to  be  sent  to 
Congress  and  the  Government 
Accountability  Office  pursuant  to  the 
Congressional  Review  Act,  see  5  U.S.C. 
801(a)(1)(A). 

63.  Pursuant  to  sections  4(i)  and 
303(r)  of  the  Communications  Act  of 
1934,  as  amended,  47  U.S.C.  154(i), 
303(r),  and  §§  1.9030(c)  and  1.9035(c)  of 
the  Commission’s  rules,  47  CFR 
1.9030(c),  1.9035(c),  that  all  licensees 
and  de  facto  transfer  lessees  of  spectrum 
in  the  2305-2320  MHz  and  2345-2360 
MHz  bands  are  hereby  directed  to 
provide  Sirius  XM  Radio,  Inc.  an 
inventory  of  their  deployed 
infrastructure  consistent  with,  and 
within  30  days  of  the  effective  date  of, 

§  27.72(b). 

List  of  Subjects 

47  CFR  Part  2 

Communications  equipment.  Radio. 
47  CFR  Part  25 

Communications  common  carriers. 
Communications  equipment.  Radio, 
Reporting  and  recordkeeping 
requirements.  Satellites, 

T  eiecommunications. 

47  CFR  Part  27 

Communications  common  carriers. 
Communications  equipment.  Radio, 
Reporting  and  recordkeeping 
requirements. 

Federal  Communications  Commission. 

Bulah  P.  Wheeler, 

Deputy  Manager. 

Rule  Changes 

■  For  the  reasons  discussed,  the  Federal 
Communications  Commission  amends 
Title  47  of  the  Code  of  Federal 
Regulations,  Parts  2,  25  and  27  to  read 
as  follows; 


PART  2— FREQUENCY  ALLOCATIONS 
AND  RADIO  TREATY  MATTERS; 
GENERAL  RULES  AND  REGULATIONS 

■  1.  The  authority  citation  for  part  2 
continues  to  read  as  follows: 

Authority;  47  U.S.C.  154,  302a,  303,  and 
336,  unless  otherwise  noted. 

■  2.  Section  2,106,  the  Table  of 
Frequency  Allocations,  is  amended  by 
revising  footnote  US338  to  read  as 
follows: 

§2.106  Table  of  Frequency  Allocations. 

***** 

United  States  (US)  Footnotes 
***** 

US338  The  following  provisions  shall 
apply  in  the  band  2305-2320  MHz: 

(a)  In  the  sub-band  2305-2310  MHz, 
space-to-Earth  operations  are 
prohibited. 

(b)  Within  145  km  of  Goldstone,  CA 
(35°25'33"  N.,  116°53'23"  W.),  Wireless 
Communications  Service  (WCS) 
licensees  operating  base  stations  in  the 
band  2305-2320  MHz  shall,  prior  to 
operation  of  those  base  stations,  achieve 
a  mutually  satisfactory  coordination 
agreement  with  the  National 
Aeronautics  and  Space  Administration 
(NASA). 

Note:  NASA  operates  a  deep  space  facility 
in  Goldstone  in  the  band  2290-2300  MHz. 


PART  25— SATELLITE 
COMMUNICATIONS 

■  3.  The  authority  citation  for  part  25 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  701-744.  Interprets  or 
applies  Sections  4,  301,  302,  303,  307,  309, 
and  332  of  the  Communications  Act,  as 
amended,  47  U.S.C.  Sections  154,  301,  302, 
303,  307,  309,  and  332,  unless  otherwise 
noted. 

■  4.  Section  25.121  is  amended  by 
revising  paragraph  (a)  to  read  as  follows; 

§  25.1 21  License  term  and  renewals. 

(a)  License  Term.  (1)  Except  for 
licenses  for  DBS  space  stations,  SDARS 
space  stations  and  terrestrial  repeaters, 
and  17/24  GHz  BSS  space  stations 
licensed  as  broadcast  facilities,  licenses 
for  facilities  governed  by  this  part  will 
be  issued  for  a  period  of  15  years. 

(2)  Licenses  for  DBS  space  stations 
and  17/24  GHz  BSS  space  stations 
licensed  as  broadcast  facilities,  and  for 
SDARS  space  stations  and  terrestrial 
repeaters,  will  be  issued  for  a  period  of 
8  years.  Licenses  for  DBS  space  stations 
not  licensed  as  broadcast  facilities  will 
be  issued  for  a  period  of  10  years. 

*  *  *  *  •  * 


■  5.  Section  25.144  is  amended  by 
revising  paragraph  (d)  and  adding 
paragraph  (e)  to  read  as  follows: 

§  25.1 44  Licensing  provisions  for  the  2.3 
GHz  satellite  digital  audio  radio  service. 
***** 

(d)  The  license  term  for  each  digital 
audio  radio  service  satellite  and  any 
associated  terrestrial  repeaters  is 
specified  in  §  25.121. 

(e)  SDARS  Terrestrial  Repeaters.  (1) 
Only  entities  holding  or  controlling 
SDARS  space  station  licenses  may 
construct  and  operate  SDARS  terrestrial 
repeaters  and  such  construction  and 
operation  is  permitted  only  in 
conjunction  with  at  least  one  SDARS 
space  station  that  is  concurrently 
authorized  and  transmitting  directly  to 
subscribers. 

(2)  SDARS  terrestrial  repeaters  will  be 
eligible  for  blanket  licensing  only  under 
the  following  circumstances; 

(i)  The  SDARS  terrestrial  repeaters, 
will  comply  with  all  applicable  power 
limits  set  forth  in  §  25.214(d)(1)  of  this 
chapter  and  all  applicable  out-of-band 
emission  limits  set  forth  in 

§  25.202(h)(1)  and  (h)(2). 

(ii)  The  SDARS  terrestrial  repeaters 
will  meet  all  applicable  requirements  in 
part  1,  subpart  I,  and  part  17  of  this 
chapter.  Operators  of  SDARS  terrestrial 
repeaters  must  maintain  demonstrations 
of  compliance  with  part  1,  subpart  I,.of 
this  chapter  and  make  such 
demonstrations  available  to  the 
Commission  upon  request  within  three 
business  days. 

(iii)  The  SDARS  terrestrial  repeaters 
will  comply  with  all  requirements  of  all 
applicable  international  agreements. 

(3)  After  May  20,  2010,  SDARS 
licensees  shall,  before  deploying  any 
new,  or  modifying  any  existing,, 
terrestrial  repeater,  notify  potentially 
affected  WCS  licensees  pursuant  to  the 
procedure  set  forth  in  §  25.263. 

(4)  SDARS  terrestrial  repeaters  are 
restricted  to  the  simultaneous 
retransmission  of  the  complete 
programming,  and  only  that 
programming,  transmitted  by  the 
SDARS  licensee’s  satellite(s)  directly  to 
the  SDARS  licensee’s  subscribers’ 
receivers,  and  may  not  be  used  to 
distribute  any  information  not  also 
transmitted  to  all  subscribers’  receivers. 

(5)  Operators  of  SDARS  terrestrial 
repeaters  are  prohibited  from  using 
those  repeaters  to  retransmit  different 
transmissions  from  a  satellite  to 
different  regions  within  that  satellite’s 
coverage  area. 

(6)  Operators  of  SDARS  terrestrial 
repeaters  are  required  to  comply  with 
all  applicable  provisions  of  part  1, 
subpart  I,  and  part  17  of  this  chapter. 


45068 


Federal  Register/ Vol.  75,  No.  147 /Monday,  August  2,  2010 /Rules  and  Regulations 


(7)(i)  Each  SOARS  terrestrial  repeater 
transmitter  utilized  for  operation  under 
this  paragraph  must  be  of  a  type  that  has 
been  authorized  by  the  Commission 
under  its  certification  procedure. 

(ii)  In  addition  to  the  procedures  set 
forth  in  subpart  J  of  part  2  of  this 
chapter,  power  measurements  for 
SOARS  repeater  transmitters  may  be 
made  in  accordance  with  a  Commission- 
approved  average  power  technique. 
Peak-to-average  power  ratio  (PAPR) 
measurements  for  SOARS  repeater 
transmitters  should  be  made  using 
either  an  instrument  with 
complementary  cumulative  distribution 
function  (CCOF)  capabilities  to 
determine  that  the  PAPR  will  not 
exceed  13  dB  for  more  than  0.1  percent 
of  the  time  or  another  Commission 
approved  procedure.  The  measurement 
must  he  performed  using  a  signal 
corresponding  to  the  highest  PAPR 
expected  during  periods  of  continuous 
trai>smission. 

(iii)  Any  manufacturer  of  radio 
transmitting  equipment  to  be  used  in 
these  services  may  request  equipment 
authorization  following  the  procedures 
set  forth  in  subpart  J  of  part  2  of  this 
chapter.  Equipment  authorization  for  an 
individual  transmitter  may  be  requested 
by  an  applicant  for  a  station 
authorization  by  following  the 
procedures  set  forth  in  part  2  of  this 
chapter. 

(8)  Applications  for  blanket  authority 
to  operate  terrestrial  repeaters  must  be 
filed  using  Form  312,  except  that 
Schedule  B  to  Form  312  need  not  be 
filed.  Such  applications  must  also 
include  the  following  information  as  an 
attachment: 

(i)  The  space  ^tation{s)  with  which  the 
terrestrial  repeaters  will  communicate, 
the  frequencies  and  emission 
designators  of  such  communications, 
and  the  frequencies  and  emission 
designators  used  by  the  repeaters  to  re¬ 
transmit  the  received  signals.  ’ 

(ii)  The  maximum  number  of 
terrestrial  repeaters  that  will  be 
deployed  under  the  authorization  at  1) 
power  levels  equal  to  or  less  than  2-watt 
average  EIRP,  and  2)  power  levels 
greater  than  2-watt  average  EIRP  (up  to 
12-kW  average  EIRP). 

(iii)  A  certification  of  compliance 
with  the  requirements  of  §  25.144(e)(1) 
through  (7). 

(9)  SDARS  terrestrial  repeaters  that 
are  ineligible  for  blanket  licensing  must 
be  authorized  on  a  site-by-site  basis. 
Applications  for  site-by-site 
authorization  must  be  filed  using  Form 
312,  except  that  Schedule  B  need  not  be 
provided.  Such  applications  must  also 
include  the  following  information,  as  an 
attachment: 


(i)  The  technical  information  for  each 
repeater  required  to  be  shared  with 
potentially  affected  WCS  licensees  as 
part  of  the  notification  requirement  set 
forth  in  §  25.263(c)(2). 

(ii)  The  space  station(s)  with  which 
the  terrestrial  repeaters  will 
communicate,  the  frequencies  and 
emission  designators  of  such 
communications,  and  the  frequencies 
and  emission  designators  used  by  the 
repeaters  to  re-transmit  the  received 
signals. 

■  6.  Section  25.202  is  amended  by 
revising  paragraph  (a)(6),  paragraph  (f) 
introductory  text,  and  adding  paragraph 
(h)  to  read  as  follows: 

§25.202  Frequencies,  frequency  tolerance, 
and  emission  limitations. 

(а)  *  *  * 

(б)  The  following  frequencies  are 
available  for  use  by  the  Satellite  Digital 
Audio  Radio  Service  (SDARS),  and  for 
any  associated  terrestrial  repeaters: 
2320-2345  MHz  (space-to-Earth) 
***** 

(f)  Emission  limitations.  Except  for 
SDARS  terrestrial  repeaters,  the  mean 
power  of  emissions  shall  be  attenuated 
below  the  mean  output  power  of  the 
transmitter  in  accordance  with  the 
schedule  set  forth  in  paragraphs  (f)(1) 
through  (f)(4)  of  this  section.  The  out-of- 
band  emissions  of  SDARS  terrestrial 
repeaters  shall  be  attenuated  in 
accordance  with  the  schedule  set  forth 
in  paragraph  (h)  of  this  section. 
***** 

(h)  Out-of-band  emission  limitations 
for  SDARS  terrestrial  repeaters.  (1)  Any 
SDARS  terrestrial  repeater  operating  at 
a  power  level  greater  than  2-watt 
average  EIRP  is  required  to  attenuate  its 
out-of-hand  emissions  below  the 
transmitter  power  P  by  a  factor  of  not 
less  than  90  +  10  log  (P)  dB  in  a 
1-megahertz  bandwidth  outside  the 
2320-2345  MHz  band,  where  P  is 
average  transmitter  output  power  in 
watts. 

(2)  Any  SDARS  terrestrial  repeater 
operating  at  a  power  level  equal  to  or 
less  than  2-watt  average  EIRP  is  required 
to  attenuate  its  out-of-band  emissions 
below  the  transmitter  power  P  by  a 
factor  of  not  less  than  75  +  10  log  (P) 

dB  in  a  1-megahertz  bandwidth  outside 
the  2320-2345  MHz  band,  where  P  is 
average  transmitter  output  power  in 
watts. 

(3)  SDARS  repeaters  are  permitted  to 
attenuate  out-of-band  emissions  less 
than' the  levels  specified  in  paragraphs 
(h)(1)  and  (h)(2),  of  this  section  unless 
a  potentially  affected  WCS  licensee 
provides  written  notice  that  it  intends  to 
commence  commercial  service  within 


the  following  365  days.  Starting  180 
days  after  receipt  of  such  written  notice, 
SDARS  repeaters  within  the  area 
notified  by  the  potentially  affected  WCS 
licensee  must  attenuate  out-of-band 
emissions  to  the  levels  specified  in 
paragraphs  (h)(1)  and  (h)(2)  of  this 
section. 

(4)  For  the  purpose  of  this  section,  a 
WCS  licensee  is  potentially  affected  if  it 
meets  any  of  the  following  criteria: 

(1)  The  WCS  licensee  is  authorized  to 
operate  a  base  station  in  the  2305-2315 
MHz  or  2350-2360  MHz  bands  in  the 
same  Major  Economic  Area  (MEA)  as 
that  in  which  a  SDARS  terrestrial 
repeater  is  located. 

(ii)  The  WCS  licensee  is  authorized  to 
operate  a  base  station  in  the  2315-2320 
MHz  or  2345-2350  MHz  bands  in  the 
same  Regional  Economic  Area  Grouping 
(REAG)  as  that  in  which  a  SDARS 
terrestrial  repeater  is  located. 

(iii)  A  SDARS  terrestrial  repeater  is 
located  within  5  kilometers  of  the 
boundary  of  an  MEA  or  REAG  in  which 
the  WCS  licensee  is  authorized  to 
operate  a  WCS  base  station. 

■  7.  Section  25.214  is  amended  by 
revising  the  section  heading  and  adding 
paragraph  (d)  to  read  as  follows: 

§25.214  Technical  requirements  for  space 
stations  in  the  satellite  digital  audio  radio 
service  and  associated  terrestrial  repeaters. 

***** 

(d)  Power  limit  for  SDARS  terrestrial 
repeaters.  (1)  SDARS  terrestrial 
repeaters  must  be  operated  at  a  power 
level  less  than  or  equal  to  12-kW 
average  EIRP,  with  a  maximum  peak-to- 
average  power  ratio  of  13  dB. 

(2)  SDARS  repeaters  are  permitted  to 
operate  at  power  levels  above  12-kW 
average  EIRP,  unless  a  potentially 
affected  WCS  licensee  provides  written 
notice  that  it  intends  to  commence 
commercial  service  within  the  following 
365  days.  Starting  180  days  after  receipt 
of  such  written  notice,  SDARS  repeaters 
within  the  area  notified  by  the 
potentially  affected  WCS  licensee  must 
be  operated  at  a  power  level  less  than 

or  equal  to  12-kW  average  EIRP,  with  a 
maximum  peak-to-average  power  ratio 
of  13  dB. 

(3)  For  the  purpose  of  this  section,  a 
WCS  licensee  is  potentially  affected  if  it 
meets  any  of  the  following  criteria: 

(i)  The  WCS  licensee  is  authorized  to 
operate  a  base  station  in  the  2305-2315 
MHz  or  2350-2360  MHz  hands  in  the 
same  Major  Economic  Area  (MEA)  as 
that  in  which  a  SDARS  terrestrial 
repeater  is  located. 

(ii)  The  WCS  licensee  is  authorized  to 
operate  a  base  station  in  the  2315-2320 
MHz  or  2345-2350  MHz  bands  in  the 
same  Regional  Economic  Area  Grouping 
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(REAG)  as  that  in  which  a  SOARS 
terrestrial  repeater  is  located. 

(iii)  An  SOARS  terrestrial  repeater  is 
located  within  5  kilometers  of  the 
boundary  of  an  MEA  or  REAG  in  which 
the  WGS  licensee  is  authorized  to 
operate  a  WGS  base  station. 

■  8.  Section  25.263  is  added  to  read  as 
follows: 

§25.263  Information  sharing  requirements 
for  SOARS  terrestrial  repeater  operators. 

This  section  requires  SOARS 
licensees  in  the  2320-2345  MHz  band  to 
share  information  regarding  the  location 
and  operation  of  terrestrial  repeaters 
with  WGS  licensees  in  the  2305-2320 
MHz  and  2345-2360  MHz  bands. 

Section  27.72  of  this  chapter  requires 
WGS  licensees  to  share  information 
regarding  the  location  and  operation  of 
base  stations  in  the  2305-2320  MHz  and 
2345-2360  MHz  bands  with  SOARS 
licensees  in  the  2320-2345  MHz  band. 

(a)  SOARS  licensees  must  select 
terrestrial  repeater  sites  and  frequencies, 
to  the  extent  practicable,  to  minimize 
the  possibility  of  harmful  interference  to 
WGS  base  station  operations  in  the 
2305-2320  MHz  and  2345-2360  MHz 
bands. 

(b)  Notice  requirements.  SOARS 
licensees  that  intend  to  operate  a  new 
terrestrial  repeater  must,  before 
commencing  such  operation,  provide  10 
business  days  prior  notice  to  all 
potentially  affected  WGS  licensees. 
SOARS  licensees  that  intend  to  modify 
an  existing  repeater  must,  before 
commencing  such  modified  operation, 
provide  5  business  days  prior  notice  to 
all  potentially  affected  WGS  licensees. 

(1)  For  purposes  of  this  section,  a 
“potentially  affected  WGS  licensee”  is  a 
VVGS  licensee  that: 

(i)  Is  authorized  to  operate  a  base 
station  in  the  2305-2315  MHz  or  2350- 
2360  MHz  bands  in  the  same  Major 
Economic  Area  (MEA)  as  that  in  which 
the  terrestrial  repeater  is  to  be  located; 

(ii)  Is  authorized  to  operate  a  base 
station  in  the  2315-2320  MHz  or  2345- 
2350  MHz  bands  in  the  same  Regional 
Economic  Area  Grouping  (REAG)  as  that 
in  which  the  terrestrial  repeater  is  to  be 
located. 

(iii)  In  addition  to  the  WGS  licensees 
identified  in  paragraphs  (b)(l)(i)  and  (ii) 
of  this  section,  in  cases  in  which  the 
SOARS  licensee  plans  to  deploy  or 
modify  a  terrestrial  repeater  within  5 
kilometers  of  the  boundary  of  an  MEA 
or  REAG  in  which  the  terrestrial 
repeater  is  to  be  located,  a  potentially 
affected  WGS  licensee  is  one  that  is 
authorized  to  operate  a  WGS  base 
station  in  that  neighboring  MEA  or 
REAG  within  5  kilometers  of  the 
location  of  the  terrestrial  repeater. 


(2)  For  the  purposes  of  this  section,  a 
business  day  is  defined  by  §  1.4(e)(2)  of 
this  chapter. 

(c)  Contents  of  notice.  (1)  Notification 
must  be  written  (e.g.,  certified  letter,  fax, 
or  e-mail)  and  include  the  licensee’s 
name,  and  the  name,  address,  and 
telephone  number  of  its  coordination 
representative,  unless  the  SOARS 
licensee  and  all  potentially  affected 
WGS  licensees  reach  a  mutual 
agreement  to  provide  notification  by 
some  other  means.  WGS  licensees  and 
SOARS  licensees  may  establish  such  a 
mutually  agreeable  alternative 
notification  mechanism  without  prior 
Gommission  approval,  provided  that 
they  comply  with  all  other  requirements 
of  this  section. 

(2)  Regardless  of  the  notification 
method,  notification  must  specify 
relevant  technical  details,  including,  at 
a  minimum: 

(i)  The  coordinates  of  the  proposed 
repeater  to  an  accuracy  of  no  less  than 
±  1  second  latitude  and  longitude; 

(ii)  The  proposed  operating  power(s), 
frequency  band(s),  and  emission(s); 

(iii)  The  antenna  center  height  above 
ground  and  ground  elevation  above 
mean  sea  level,  both  to  an  accuracy  of 
no  less  than  ±1  meter; 

(iv)  The  antenna  gain  pattern(s)  in  the 
azimuth  and  elevation  planes  that 
include  the  peak  of  the  main  beam;  and 

(v)  The  antenna  downtilt  angle(s). 

(3)  An  SOARS  licensee  operating 
terrestrial  repeaters  must  maintain  an 
accurate  and  up-to-date  inventory  of  its 
terrestrial  repeaters  operating  above  2 
watts  average  EIRP,  including  the 
information  set  forth  in  §  25.263(c)(2), 
which  shall  be  available  upon  request 
by  the  Gommission. 

(d)  Calculation  of  Notice  Period. 
Notice  periods  are  calculated  from  the 
date  of  receipt  by  the  licensee  being 
notified.  If  notification  is'by  mail,  the 
date  of  receipt  is  evidenced  by  the 
return  receipt  on  certified  mail.  If 
notification  is  by  fax,  the  date  of  receipt 
is  evidenced  by  the  notifying  party’s  fax 
transmission  confirmation  log.  If 
notification  is  by  e-mail,  the  date  of 
receipt  is  evidenced  by  a  return  e-mail 
receipt.  If  the  SOARS  licensee  and  all 
potentially  affected  WGS  licensees  reach 
a  mutual  agreement  to  provide 
notification  by  some  other  means,  that 
agreement  must  specify  the  method  for 
determining  the  beginning  of  the  notice 
period. 

(e)  Duty  to  cooperate.  SOARS 
licensees  must  cooperate  in  good  faith 
in  the  selection  and  use  of  new  repeater 
sites  to  reduce  interference  and  make 
the  most  effective  use  of  the  authorized 
facilities.  Licensees  of  stations  suffering 
or  causing  harmful  interference  must 


cooperate  in  good  faith  and  resolve  such 
problems  by  mutually  satisfactory 
arrangements.  If  the  licensees  are  unable 
to  do  so,  the  International  Bureau,  in 
consultation  with  the  Office  of 
Engineering  and  Technology  and  the 
Wireless  Telecommunications  Bureau, 
may  impose  restrictions  on  SOARS 
licensees,  including  specifying  the 
transmitter  power,  antenna  height,  or  - 
area  or  hours  of  operation  of  the 
stations. 

PART  27— MISCELLANEOUS 
WIRELESS  COMMUNICATIONS 
SERVICES 

■  9.  The  authority  citation  for  part  27 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  301,  302,  .303, 

307,  309,  332,  336,  and  337  unless  otherwise 
noted. 

■  10.  Section  27.14  is  amended  by 
revising  paragraph  (a)  and  adding 
paragraph  (p)  to  read  as  follows: 

§27.14  Construction  requirements; 

Criteria  for  renewal. 

(a)  AWS  and  WGS  licensees,  with  the 
exception  of  WGS  licensees  holding 
authorizations  for  Block  A  in  the  698- 
704  MHz  and  728-734  MHz  bands. 

Block  B  in  the  704-710  MHz  and  734- 
740  MHz  bands.  Block  E  in  the  722-728 
MHz  band.  Block  G,  Cl,  or  C2  in  the 
746-757  MHz  and  776-787  MHz  bands. 
Block  D  in  the  758-763  MHz  and  788- 
793  MHz  bands.  Block  A  in  the  2305- 
2310  MHz  and  2350-2355  MHz  bands. 
Block  B  in  the  2310-2315  MHz  and 
2355-2360  MHz  bands.  Block  C  in  the 
2315-2320  MHz  band,  and  Block  D  in 
the  2345-2350  MHz  band,  must,  as  a 
performance  requirement,  make  a 
showing  of  “substantial  service”  in  their 
license  area  within  the  prescribed 
license  term  set  forth  in  §  27.13. 
“Substantial  service”  is  defined  as 
.service  which  is  sound,  favorable  and 
substantially  abov'e  a  level  of  mediocre 
service  which  just  might  minimally 
warrant  renewal.  Failure  by  any  licensee 
to  meet  this  requirement  will  result  in 
forfeiture  of  the  license  and  the  licensee 
will  be  ineligible  to  regain  it. 
***** 

(p)  This  section  enumerates 
performance  requirements  for  licensees 
holding  authorizations  for  Block  A  in 
the  2305-2310  MHz  and  2350-2355 
MHz  bands.  Block  B  in  the  2310-2315 
MHz  and  235.5-2360  MHz  bands.  Block 
C  in  the  2315-2320  MHz  band,  and 
Block  D  in  the  234.5-2350  MHz  band. 

(1)  For  mobile  or  point-to-multipoint 
sy.stems,  a  licensee  must  provide 
reliable  signal  coverage  and  offer  service 
to  at  least  40  percent  of  the  license 
area’s  population  by  March  4,  2014,  and 


45070 


Federal  Register/ Vol.  75,  No.  147 /Monday,  August  2,  2010/Rules  and  Regulations 


to  at  least  75  percent  of  the  license 
area’s  population  by  September  1,  2016. 
If,  when  filing  the  construction 
notification  required  under  §  1.946(d)  of 
this  chapter,  a  WCS  licensee 
demonstrates  that  25  percent  or  more  of 
the  license  area’s  population  for  Block 
A,  B  or  D  is  within  a  coordination  zone 
as  defined  by  §  27.73(a)  of  the  rules,  the 
foregoing  population  benchmarks  are 
reduced  to  25  and  50  percent, 
respectively.  The  percentage  of  a  license 
area's  population  within  a  coordination 
zone  equals  the  sum  of  the  Census  Block 
Centroid  Populations  within  the  area, 
divided  hy  the  license  area’s  total 
population. 

(2)  For  point-to-point  fixed  systems, 
except  those  deployed  in  the  Gulf  of 
Mexico  license  area,  a  licensee  must 
construct  and  operate  a  minimum  of  15 
point-to-point  links  per  million  persons 
(one  link  per  67,000  persons)  in  a 
license  area  by  March  4,  2014,  and  30 
point-to-point  links  per  million  persons 
(one  link  per  33,500  persons)  in  a 
licensed  area  by  September  1,  2016.  The 
exact  link  requirement  is  calculated  by 
dividing  a  license  area’s  total 
population  by  67,000  and  33,500  for  the 
respective  milestones,  and  then 
rounding  upwards  to  the  next  whole 
number.  F’or  a  link  to  be  counted 
towards  these  benchmarks,  both  of  its , 
endpoints  must  be  located  in  the  license 
area.  If  only  one  endpoint  of  a  link  is 
located  in  a  license  area,  it  can  be 
counted  as  a  one-  half  link  towards  the 
benchmarks. 

(3)  For  point-to-point  fixed  systems 
deployed  on  any  spectrum  block  in  the 
Gulf  of  Mexico  license  area,  a  licensee 
must  construct  and  operate  a  minimum 
of  15  point-to-point  links  by  March  4, 
2014,  and  a  minimum  of  15  point-to- 
point  links  by  September  1,  2016. 

(4)  Under  paragraph  (p)(2)  and  (p)(3) 
of  this  section,  each  fixed  link  must 
provide  a  minimum  bit  rate,  in  bits  per 
second,  equal  to  or  greater  than  the 
bandwidth  specified  by  the  emission 
designator  in  Hertz  (e.g.,  equipment 
transmitting  at  a  5  Mb/s  rate  must  not 
require  a  bandwidth  of  greater  than  5 
MHz). 

(5)  If  an  initial  authorization  for  a 
license  area  is  granted  after  September 
1,  2010,  then  the  applicable  benchmarks 
in  paragraphs  (p)(l),  (p)(2)  and  (p)(3)  of 
this  section  must  be  met  within  42  and 
72  months,  respectively,  of  the  initial 
authorization  grant  dale. 

(6)  Licensees  must  use  the  most 
recently  available  U.S.  Census  Data  at 
the  time  of  measurement  to  meet  these 
performance  I'eruirements. 

(7)  Licensees  must  certify  compliance 
with  the  applicable  performance 
requirements  by  filing  a  construction 


notification  with  the  Commission, 
within  15  days  of  the  expiration  of  the 
relevant  performance  milestone, 
pursuant  to  §  1.946(d)  of  this  chapter. 
Each  construction  notification  must 
include  electronic  coverage  maps, 
supporting  technical  documentation, 
and  any  other  information  as  the 
Wireless  Telecommunications  Bureau 
may  prescribe  by  public  notice. 
Electronic  coverage  maps  must 
accurately  depict  the  boundaries  of  each 
license  area  (Regional  Economic  Area 
Grouping,  REAG,  or  Major  Economic 
Area,  MEA)  in  the  licensee’s  service 
territory.  Further,  REAG  maps  must 
depict  MEA  boundaries  and  MEA  maps 
must  depict  Economic  Area  boundaries. 
If  a  licensee  does  not  provide  reliable 
signal  coverage  to  an  entire  license  area, 
its  map  must  accurately  depict  the 
boundaries  of  the  area  or  areas  within 
each  license  area  not  being  served.  Each 
licensee  also  must  file  supporting 
documentation  certifying  the  type  of 
service  it  is  providing  for  each  REAG  or 
MEA  within  its  service  territory  and  the 
type  of  technology  used  to  provide  such 
service.  Supporting  documentation 
must  include  the  assumptions  used  to 
create  the  coverage  maps,  including  the 
propagation  model  and  the  signal 
strength  necessary  to  provide  reliable 
service  with  the  licensee’s  technology. 

(8)  If  a  licensee  fails  to  meet  any 
applicable  performance  requirement,  its 
authorization  will  terminate 
automatically  without  further 
Commission  action  as  of  the  applicable 
performance  milestone  and  the  licensee 
will  be  ineligible  to  regain  it. 

■  11.  Section  27.50  is  amended  by 
revising  the  section  heading  and 
paragraph  (a)  to  read  as  follows: 

§  27.50  Power  limits  and  duty  cycle. 

(a)  The  following  power  limits  and 
related  requirerhents  apply  to  stations 
transmitting  in  the  2305-2320  MHz 
band  or  the  2345-2360  MHz  band. 

(1)  Base  and  fixed  stations,  (i)  For 
base  and  fixed  stations  transmitting  in 
the  2305-2315  MHz  band  or  the  2350- 
2360  MHz  band: 

(A)  The  average  equivalent 
isotropically  radiated  power  (EIRP)  * 
must  not  exceed  2,000  watts  within  any 
5  megahertz  of  authorized  bandwidth 
and  must  not  exqeed  400  watts  within 
any  1  megahertz  of  authorized 
bandwidth^ 

(B)  The  peak-to-average  power  ratio 
(PAPR)  of  the  transmitter  output  power 
must  not  exceed  13  dB.  The  PAPR 
measurements  should  be  made  using 
either  an  instrument  with 
complementary  cumulative  distribution 
function  (CCDF)  capabilities  to 
determine  that  PAPR  will  not  exceed  13 


dB  for  more  than  0.1  percent  of  the  time 
or  other  Commission  approved 
procedure.  The  measurement  must  be 
performed  using  a  signal  corresponding 
to  the  highest  PAPR  expected  during 
periods  of  continuous  transmission. 

(ii)  For  base  and  fixed  stations 
transmitting  in  the  2315-2320  MHz 
band  or  the  2345-2350  MHz  band,  the 
peak  EIRP  must  not  exceed  2,000  watts. 

(iii)  Base  stations  supporting 
frequency  division  duplex  (FDD)  mobile 
and  portable  operations  are  restricted  to 
transmitting  in  the  2345-2360  MHz 
bands. 

(2)  Fixed  customer  premises 
equipment  stations.  For  fixed  customer 
premises  equipment  (CPE)  stations 
transmitting  in  the  2305-2320  MHz 
band  or  in  the  2345-2360  MHz  band, 
the  peak  EIRP  must  not  exceed  20  watts 
within  any  5  megahertz  of  authorized 
bandwidth.  Fixed  CPE  stations 
transmitting  in  the  2305-2320  MHz 
band  or  in  the  2345-2360  MHz  band 
must  employ  automatic  transmit  power 
control  when  operating  so  the  stations 
operate  with  the  minimum  power 
necessary  for  successful 
communications.  The  use  of  outdoor 
antennas  for  CPE  stations  or  outdoor 
CPE  station  installations  operating  with 
2  watts  per  5  megahertz  or  less  average 
EIRP  is  prohibited.  For  WCS  CPE  using 
TDD  technology,  the  duty  cycle  must 
not  exceed  38  percent;  for  WCS  CPE 
using  FDD  technology,  the  duty  cycle 
must  not  exceed  12-5  percent  in  the 
2315-2320  MHz  band,  and  must  not 
exceed  25  percent  in  the  2305-2315 
MHz  band. 

(3)  Mobile  and  portable  stations,  (i) 

For  mobile  and  portable  stations 
transmitting  in  the  2305-2317.5  MHz 
band  or  the  2347.5-2360  MHz  band,  the 
average  EIRP  must  not  exceed  250 
milliwatts  within  any  5  megahertz  of 
authorized  bandwidth  and  must  not 
exceed  50  milliwatts  within  any  1 
megahertz  of  authorized  bandwidth.  For 
mobile  and  portable  stations  using  time 
division  duplex  (TDD)  technology,  the 
duty  cycle  must  not  exceed  38  percent 
in  the  2305-2317.5  MHz  and  2347.5- 
2360  MHz  bands.  For  mobile  and 
portable  stations  using  frequency 
division  duplex  (FDD)  technology,  the 
duty  cycle  must  not  exceed  12.5  percent 
in  the  2315-2317.5  MHz  band  and  must 
not  exceed  25  percent  in  the  2305-2315 
MHz  hand.  Mobile  and  portable  stations 
using  F’DD  technology  are  restricted  to 
transmitting  in  the  2305-2317.5  MHz 
band.  Power  averaging  shall  not  include 
intervals  in  which  the  transmitter  is  off. 

(ii)  Mobile  and  portable  stations  are 
not  permitted  to  operate  in  the  2317.5- 
2320  MHz  and  2345-2347.5  MHz  bands. 
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(iii)  Automatic  transmit  power 
control.  Mobile  and  portable  stations 
transmitting  in  the  2305-2317.5  MHz 
band  or  in  the  2347.5-2360  MHzjaand 
must  employ  automatic  transmit  power 
control  when  operating  so  the  stations 
operate  with  the  minimum  power 
necessary  for  successful 
communications. 

(iv)  Prohibition  on  external  vehicle- 
mounted  antennas.  The  use  of  external 
vehicle-mounted  antennas  for  mobile 
and  portable  stations  transmitting  in  the 
2305-2317.5  MHz  band  or  the  2347.5- 
2360  MHz  band  is  prohibited. 

★  ★  ★  ★  ★ 

12.  Section  27.53  is  amended  by 
revising  paragraphs  (a)  introductory  text 
and  (a)(1)  through  (5),  removing  and 
reserving  paragraphs  (a)(6)  and  (a)(9), 
and  revising  paragraph  (a)(10)  to  read  as 
follows; 

§27.53  Emission  limits. 

(a)  For  operations  in  the  2305-2320 
MHz  band  and  the  2345-2360  MHz 
band,  the  power  of  any  emission  outside 
a  licensee’s  frequency  band(s)  of 
operation  shall  be  attenuated  below  the 
transmitter  power  P  (with  averaging 
performed  only  during  periods  of 
transmission)  within  the  licensed 
band(s)  of  operation,  in  watts,  by  the 
following  amounts: 

(1)  For  base  and  fixed  stations’ 
operations  in  the  2305-2320  MHz  band 
and  the  2345-2360  MHz  band: 

(1)  By  a  factor  of  not  less  than  43  -i-  10 
log  (P)  dB  on  all  frequencies  between 
2305  and  2320  MHz  and  on  all 
frequencies  between  2345  and  2360 
MHz  that  are  outside  the  licensed  band 
pf  operation,  and  not  less  than  75  +  10 
log  (P)  dB  on  all  frequencies  between 
2320  and  2345  MHz; 

(ii)  By  a  factor  of  not  less  than:  43  + 

10  log  (P)  dB  at  2305  MHz,  70  +  10  log 
(P)  dB  at  2300  MHz,  72  +  10  log  (P)  dB 
at  2287.5  MHz,  and  75  +  10  log  (P)  dB 
below  2285  MHz; 

(iii)  By  a  factor  of  not  less  than:  43  + 

10  log  (P)  dB  at  2360  MHz,  55  +  10  log 
(P)  dB  at  2362.5  MHz,  70  +  10  log  (P) 
dB  at  2365  MHz,  72  +  10  log  (P)  dB  at 
2367.5  MHz,  and  75  +  10  log  (P)  dB 
above  2370  MHz. 

(2)  For  fixed  customer  premises 
equipment  (CPE)  stations  operating  in 
the  2305-2320  MHz  band  and  the  2345- 
2360  MHz  band  transmitting  with  more 
than  2  watts  per  5  megahertz  average 
EIRP: 

(i)  By  a  factor  of  not  less  than:  43  -i- 
10  log  (P)  dB  on  air  frequencies  between 
2305  and  2320  MHz  and  on  all 
frequencies  betw'een  2345  and  2360 
MHz  that  are  outside  the  licensed  band 
of  operation,  and  not  less  than  75  -i-  10 


log  (P)  dB)  on  all  frequencies  between 
2320  and  2345  MHz. 

(ii)  By  a  factor  of  not  less  than;  43  + 

10  log  (P)  dB)  at  2305  MHz,  70  -i-  10  log 
(P)  dB  at  2300  MHz,  72  +  10  log  (P)  dB 
at  2287.5  MHz,  and  75  +  10  log  (P)  dB 
below  2285  MHz; 

(iii)  By  a  factor  of  not  less  than:  43  + 

10  log  (P)  dB  at  2360  MHz,  55  +  10  log 
(P)  dB  at  2362.5  MHz,  70  +  10  log  (P) 
dB  at  2365  MHz,  72  +  10  log  (P)  dB  at 
2367.5  MHz,  and  75  +  10  log  (P)  dB) 
above  2370  MHz. 

(3)  For  fixed  CPE  stations  transmitting 
with  2  watts  per  5  megahertz  average 
EIRP  or  less: 

(i)  By  a  factor  of  not  less  than  43  +  10 
log  (P)  dB)  on  all  frequencies  between 
2305  and  2320  MHz  and  on  all 
frequencies  between  2345  and  2360 
MHz  that  are  outside  the  licensed  band 
of  operation,  not  less  than  55  +  10  log 
(P)  dB  on  all  frequencies  between  2320 
and  2324  MHz  and  on  all  frequencies 
between  2341  and  2345  MHz,  not  less 
than  61  +  10  log  (P)  dB  on  all 
frequencies  between  2324  aad  2328 
MHz  and  on  all  frequencies  between 
2337  and  2341  MHz,  not  less  than  67  + 
10  log  (P)  dB  on  all  frequencies  between 
2328  and  2337  MHz; 

(ii)  By  a  factor  of  not  less  than  43  + 

10  log  (P)  dB  at  2305  MHz,  55  +  10  log 
(P)  dB  at  2300  MHz,  61  +  10  log  (P)  dB 
at  2296  MHz,  67  +  10  log  (P)  dB  at  2292 
MHz,  70  +  10  log  (P)  dB  below  2288 
MHz. 

(iii)  By  a  factor  of  not  less  than:  43  + 
10  log  (P)  dB  at  2360  MHz  and  70  +  10 
log  (P)  dB  above  2365  MHz. 

(4)  For  mobile  and  portable  stations 
operating  in  the  2305-2317.5  MHz  and 
2347.5-2360  MHz  bands: 

(i)  By  a  factor  ofrnot  less  than:  43  + 

10  log  (P)  dB  on  all  frequencies  between 
2305  and  2317.5  MHz  and  on  all 
frequencies  between  2347.5  and  2360 
MHz  that  are  outside  the  licensed  band 
of  operation,  not  less  than  55  +  10  log 
(P)  dB  on  all  frequencies  between  2320 
and  2324  MHz  and  on  all  frequencies 
between  2341  and  2345  MHz,  not  less 
than  61  +  10  log  (P)  dB  on  all 
'  frequencies  between  2324  and  2328 
MHz  and  on  all  frequencies  between 
2337  and  2341  MHz,  not  less  than  67  + 
10  log  (P)  dB  on  all  frequencies  between 
2328  and  2337  MHz. 

(ii)  By  a  factor  of  not  less  than  43  + 

10  log  (P)  dB  at  2305  MHz,  55  +  10  log 
(P)  dB  at  2300  MHz,  61  +  10  log  (P)  dB 
at  2296  MHz,  67  +  10  log  (P)  dB  at  2292 
MHz,  and  70  +  10  log  (P)  dB  below  2288 
MHz. 

(iii)  By  a  factor  of  not  less  than:  43  + 
10  log  (P)  dB  at  2360  MHz  and  70  +  10 
log  (P)  dB  above  2365  MHz. 

(5)  Measurement  procedure. 
Compliance  with  these  rules  is  based  on 


the  use  of  measurement  instrumentation 
employing  a  resolution  bandwidth  of  1 
MHz  or  greater.  However,  in  the  1-MHz 
bands  immediately  outside  and  adjacent 
to  the  channel  blocks  at  2305,  2310, 

2315,  2320,  2345,  2350,  2355,  and  2360 
MHz,  a  resolution  bandwidth  of  at  least 
1  percent  of  the  emission  bandwidth  of 
the  fundamental  emission  of  the 
transmitter  may  be  employed.  A 
narrower  resolution  bandwidth  is 
permitted  in  all  cases  to  improve 
measurement  accuracy  provided  the 
measured  power  is  integrated  over  the 
full  required  measurement  bandwidth 
[i.e.  1  MHz  or  1  percent  of  emission 
bandwidth,  as  specified).  The  emission 
bandwidth  is  defined  as  the  width  of  the 
signal  between  two  points,  one  below 
the  carrier  center  frequency  and  one 
above  the  carrier  center  frequency, 
outside  of  which  all  emissions  are 
attenuated  at  least  26  dB  below  the 
transmitter  power.  With  respect  to 
television  operations,  measurements 
must  be  made  of  the  separate  visual  and 
aural  operating  powers  at  sufficiently 
frequent  intervals  to  ensure  compliance 
with  the  rules. 

***** 

(10)  The  out-of-band  emissions  limits 
in  paragraphs  (a)(1)  through  (a)(3)  of  this 
section  may  be  modified  fry  the  private 
contractual  agreement  of  all  affected 
licensees,  who  must  maintain  a  copy  of 
the  agreement  in  their  station  files  and 
disclose  it  to  prospective  assignees, 
transferees,  or  spectrum  lessees  and, 
upon  request,  to  the  Commission. 

*  *  ■  *  *  * 

■  13.  Section  27.72  is  added  to  read  as 
follows: 

§  27.72  Information  sharing  requirements. 

This  section  requires  WCS  licensees 
in  the  2305-2320  MHz  and  2345-2360 
MHz  bands  to  share  information 
regarding  the  location  and  operation  of 
base  stations  with  Satellite  Digital 
Audio  Radio  Service  (SOARS)  licensees 
in  the  2320-2345  MHz  band.  Section 
25.263  of  this  chapter  requires  SDARS 
licensees  in  the  2320-2345  MHz  band  to 
share  information  regarding  the  location 
and  operation  of  terrestrial  repeaters 
with  WCS  licen.sees  in  the  2305-2320 
MHz  and  2345-2360  MHz  bands. 

(a)  Sites  and  /reguency  selections. 
WCS  licensees  must  select  base  station 
sites  and  frequencies,  to  the  extent 
practicable,  to  minimize  the  possibility 
of  harmful  interference  to  operations  in 
the  SDARS  2320-2345  MHz  band. 

(b)  Prior  notice  periods.  WCS 
licensees  that  intend  to  operate  a  base 
station  must,  before  commencing  such 
operation,  provide  10  business  days 
prior  notice  to  all  SDARS  licensees. 
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WCS  licensees  that  intend  to  modify  an 
existing  base  station  must,  before 
commencing  such  modified  operation, 
provide  5  business  days  prior  notice  to 
all  SOARS  licensees.  For  the  purposes 
of  this  section,  a  business  day  is  defined 
by  §  1.4(e)(2)  of  this  chapter. 

(c)  Contents  of  notice.  (1)  Notification 
must  be  written  (e.g.,  certified  letter,  fax, 
or  e-mail)  and  include  the  licensee’s 
name,  and  the  name,  address,  and 
telephone  number  of  its  coordination 
representative,  unless  the  SOARS 
licensee  and  all  potentially  affected 
WCS  licensees  reach  a  mutual 
agreement  to  provide  notification  by 
some  other  means.  WCS  licensees  and 
SOARS  licensees  may  establish  such  a 
mutually  agreeable  alternative 
notification  mechanism  without  prior 
Commission  approval,  provided  that 
they  comply  with  all  other  requirements 
of  this  section. 

(2)  Regardless  of  the  notification 
method,  it  must  specify  relevant 
technical  details,  including,  at  a 
minimum: 

(i)  The.  coordinates  of  the  proposed 
base  station  to  an  accuracy  of  no  less 
than  ±  1  second  latitude  and  longitude: 

(ii)  The  proposed  operating  power(s), 
frequency  band(s),  and  emission(s): 

(iii)  The  antenna  center  height  above 
ground  and  ground  elevation  above 
mean  sea  level,  both  to  an  accuracy  of 
no  less  than  ±  1  meter; 

(iv)  The  antenna  gain  pattern(s)  in  the 
azimuth  and  elevation  planes  that 
include  the  peak  of  the  main  beam;  and 

(v)  The  antenna  downtilt  angle(s). 

(3)  A  WCS  licensee  operating  base 
stations  must  maintain  an  accurate  and 
up-to-date  inventory  of  its  base  stations, 
including  the  information  set  forth  in 

§  27.72(c)(2),  which  shall  be  available 
upon  request  by  the  Commission. 

(d)  Calculation  of  notice  period. 

Notice  periods  are  calculated  from  the 
date  of  receipt  by  the  licensee  being 
notified.  If  notification  is  by  mail,  the 
date  of  receipt  is  evidenced  by  the 
return  receipt  on  certified  mail.  If 
notification  is  by  fax,  the  date  of  receipt 
is  evidenced  by  the  notifying  party’s  fax 
transmission  confirmation  log.  If 
notification  is  by  e-mail,  the  date  of 
receipt  is  evidenced  by  a  return  e-mail 
receipt.  If  the  SOARS  licensee  and  all 
potentially  affected  WCS  licensees  reach 
a  mutual  agreement  to  provide 
notification  by  some  other  means,  that 
agreement  must  specify  the  method  for 
determining  the  beginning  of  the  notice 
period. 

(e)  Duty  to  cooperate.  WCS  licensees 
must  cooperate  in  good  faith  in  the 
selection  and  use  of  new  station  sites 
and  new  frequencies  to  reduce 
interference  and  make  the  most  effective 


use  of  the  authorized  facilities.  WCS 
licensees  should  provide  SOARS 
licensees  as  much  lead  time  as 
practicable  to  provide  ample  time  to 
conduct  analyses  and  opportunity  for 
prudent  base  station  site  selection  prior 
to  WCS  licensees  entering  into  real 
estate  and  tower  leasing  or  purchasing 
agreements.  WCS  licensees  must  have 
sufficient  operational  flexibility  in  their 
network  design  to  implement  one  or 
more  technical  solutions  to  remedy 
harmful  interference.  Licensees  of 
stations  suffering  or  causing  harmful 
interference  must  cooperate  in  good 
faith  and  resolve  such  problems  by 
mutually  satisfactory  arrangements.  If 
the  licensees  are  unable  to  do  so,  the 
Wireless  Telecommunications  Bureau, 
in  consultation  with  the  Office  of 
Engineering  and  Technology  and  the 
International  Bureau,  will  consider  the 
actions  taken  by  the  parties  to  mitigate 
the  risk  of  and  remedy  any  alleged 
interference.  In  determining  the 
appropriate  action,  the  Bureau  will  take 
into  account  the  nature  and  extent  of  the 
interference  and  act  promptly  to  remedy 
the  interference.  The  Bureau  may 
impose  restrictions  on  WCS  licensees, 
including  specifying  the  transmitter 
power,  antenna  height,  or  other 
technical  or  operational  measures  to 
remedy  the  interference,  and  will  take 
into  account  previous  measures  by  the 
licensees  to  mitigate  the  risk  of 
interference. 

14.  Section  27.73  is  added  to  read  as 
follows: 

§  27.73  WCS,  AMT,  and  Goldstone 
coordination  requirements. 

This  section  requires  Wireless 
Communications  Services  (WCS) 
licensees  in  the  2345-2360  MHz  band  to 
coordinate  the  deployment  of  base 
stations  with  Aeronautical  Mobile 
Telemetry  (AMT)  facilities  in  the  2360- 
2395  MHz  band;  and  to  take  all 
practicable  steps  necessary  to  minimize 
the  risk  of  harmful  interference  to  AMT 
facilities. 

(a)  Wireless  Communications  Service 
(WCS)  licensees  operating  base  stations 
in  the  2345-2360  MHz  band  shall,  prior 
to  operation  of  such  base  stations, 
achieve  a  mutually  satisfactory 
coordination  agreement  with  the 
Aerospace  and  Flight  Test  Radio 
Coordinating  Council  (AFTRCC)  for  any 
AMT  receiver  facility  within  45 
kilometers  or  the  radio  line  of  sight, 
whichever  distance  is  larger,  of  the 
intended  WCS  base  station  location. 

This  coordination  is  necessary  to  protect 
AMT  receive  systems  consistent  with 
Recommendation  ITU-R  M.1459.  The 
locations  of  the  current  and  planned 


Federal  and  non-Federal  AMT  receiver 
sites  may  be  obtained  from  AFTRCC. 

(b)  WCS  licensees  operating  base 
stations  in  the  2305-2320  MHz  band 
shall,  jjfior  to  operation  of  such  base 
stations,  achieve  a  mutually  satisfactory 
coordination  agreement  with  the 
National  Aeronautics  and  Space 
Administration  (NASA)  within  145 
kilometers  of  the  Goldstone,  CA  earth 
station  site  (35°25'33"  N,  116°53'23"  W), 

(c)  After  base  station  operations 
commence,  upon  receipt  of  a  complaint 
of  harmful  interference,  the  WCS 
licensee(s)  receiving  the  complaint,  no 
matter  the  distance  from  the  NASA 
Goldstone,  CA  earth  station  or  from  an 
AMT  site,  operating  in  the  2305-2320  or 
2345-2360  MHz  bands,  respectively, 
shall  take  all  practicable  steps  to  . 
immediately  eliminate  the  interference. 

.  (d)  Duty  to  cooperate.  WCS  licensees, 
AFTRCC,  and  NASA  must  cooperate  in 
good  faith  in  the  coordination  and 
deployment  of  new  facilities.  WCS 
licensees  must  also  cooperate  in  good 
faith  in  the  selection  and  use  of  new 
station  sites  and  new  frequencies  when 
within  radio  line  of  site  of  AMT  receiver 
facilities  to  reduce  the  risk  of  harmful 
interference  and  make  the  most  effective 
use  of  the  authorized  facilities. 

Licensees  of  stations  suffering  or 
causing  harmful  interference  must 
cooperate  in  good  faith  and  resolve  such 
problems  by  mutually  satisfactory 
arrangements.  If  the  licensees  are  unable 
to  do  so,  the  Wireless 
Telecommunications  Bureau,  in 
consultation  with  the  Office  of 
Engineering  and  Technology  and  the 
National  Telecommunications  and 
Information  Administration  may  imjjose 
restrictions  including  specifying  the 
transmitter  power,  antenna  height,  or 
area  or  hours  of  operation  of  the 
stations. 

[FR  Doc.  2010-18803  Filed  7-30-10;  8:45  am] 
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action:  Final  rule. 

SUMMARY:  DoD  is  issuing  a  final  rule 
amending  the  Defense  Federal 
Acquisition  Regulation  Supplement 
(DFARS)  to  implement  the  recurring 
requirement  of  section  807  of  the 
Ronald  W.  Reagan  National  Defense 
Authorization  Act  for  Fiscal  Year  2005. 
Section  807  provides  for  adjustment 
every  5  years  of  statutory  acquisition- 
related  thresholds,  except  for  Davis- 
Bacon  Act,  Service  Contract  Act,  and 
trade  agreements  thresholds.  This  final 
rule  also  adjusts  some  non-statutory 
acquisition-related  thresholds. 

DATES:  Effective  Date:  October  1,  2010. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Amy  Williams,  703-602-0328. 
SUPPLEMENTARY  INFORMATION: 

A.  Background 

The  first  review  of  DFARS 
acquisition-related  thresholds  to 
implement  section  807  of  the  Ronald  W. 
Reagan  National  Defense  Authorization 
Act  for  Fiscal  Year  2005  (Pub.  L.  108- 
375)  was  conducted  under  DFARS  Case 
2004-D022  during  fiscal  year  2005.  The 
final  DFARS  rule  was  published  in  the 
Federal  Register  on  December  19,  2006 
(71  FR  75891). 

This  is  the  second  review  of  DFARS 
acquisition-related  thresholds.  DoD 
published  a  proposed  rule  on  January 
20,  2010  (75  FR  3187).  The  preamble  to 
the  proposed  rule  contained  a  detailed 
explanation  of — . 

•  What  an  acquisition-related 
threshold  is; 

•  Which  acquisition-related 
thresholds  are  not  subject  to  escalation 
adjustment  under  this  case;  and 

•  How  DoD  analyzes  statutory  and 
non-statutory  acquisition-related 
thresholds. 

No  public  comments  were  received. 

This  rule  was  subject  to  Office  of 
Management  and  Budget  review  under 
Executive  Order  12866,  dated 
September  30, 1993. 

B.  Regulatory  Flexibility  Act 

DoD  certifies  that  this  rule  will  not 
have  a  substantial  economic  impact  on 
small  business  because  the  adjustment 
of  acquisition-related  thresholds  for 
inflation  just  maintains  the  status  quo. 
No  comments  were  received  regarding 
impact  on  small  business. 

C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
apply.  The  proposed  changes  to  the 
DFARS  do  not  impose  new  information 
collection  requirements  that  require  the 
approval  of  the  Office  of  Management 
and  Budget  under  44  U.S.C.  3501,  et 
seq.  They  maintain  the  following 


information  collection  requirements  at 
the  status  quo  by  adjusting  the 
thresholds  for  inflation: 

0704-0229 — Defense  Federal 

Acquisition  Regulation  Supplement 
Part  225,  Foreign  Acquisition,  and 
Related  Clauses  at  252.225.  (DFARS 

252.225- 7003,  252.225-7004, 

252.225- 7006) 

0704-0187 — Information  Collection  in 
Support  of  the  DoD  Acquisition 
Process  (Solicitation  Phase)  (DFARS 
252.209-7001  and  252.209-7004) 

List  of  Subjects  in  48  CFR  Parts  205, 

207,  208,  209,  211,  215,  216,  217,  219, 
225,  228,  232,  237,  246,  250,  and  252 

Government  procurement. 

Ynette  R.  Shelkin, 

Editor,  Defense  Acquisition  Regulations 
System. 

■  Therefore,  48  CFR  parts  205,  207,  208, 
209,  211,  215,  216,  217,  219,  225,  228, 
232,  237,  246,  250,  and  252  are 
amended  as  follows: 

■  1.  The  authority  citation  for  48  CFR 
parts  205,  207,  208,  209,  211,  215,  216, 
217,  219,  225,  228,  232,  237,  246,  250, 
and  252  continues  to  read  as  follows: 

Authority:  41  U.S.C.  421  and  48  CFR 
chapter  1. 

PART  205— PUBLICIZING  CONTRACT 
ACTIONS 

§  205.303  [Amended] 

■  2.  Section  205.303  is  amended  by 
removing  “$5.5  million”  and  adding  in 
its  place  “$6.5  million”  in  the  following 
places: 

■  a.  In  paragraph  (a)(i)  introductory  text, 
in  the  first  and  second  sentences; 

■  b.  In  paragraph  (a)(i)(A),  in  the  second 
sentence;  and 

■  c.  In  paragraph  (a)(i)(B),  in  the  first 
and  second  sentences. 

PART  207— ACQUISITION  PLANNING 

207.170-3  [Amended] 

■  3.  Section  207.170—3  is  amended  in 
paragraph  (a)  introductory  text  by 
removing  “$5.5  million”  and  adding  in 
its  place  “$6  million”. 

PART  208— REQUIRED  SOURCES  OF 
SUPPLIES  AND  SERVICES 

208.405-70  [Amended] 

■  4.  Section  208.405-70  is  amended  by 
removing  “$100,000”  and  adding  in  its 
place  “$150,000”  in  the  following 
places: 

■  a.  Paragraph  (b)  in  the  introductory 
text;  and 

■  b.  Paragraph  (c)  in  the  introductory 
text. 


PART  209— CONTRACTOR 
QUALIFICATIONS 

209.104- 1  [Amended] 

■  5.  Section  209.104-1  is  amended  in 
paragraph  (g)(i)(A)  introductory  text  by 
removing  “$100,000”  and  adding  in  its 
place  “$150,000”. 

209.104- 70  [Amended] 

■  6.  Section  209.104-70  is  amended  in 
paragraph  (a)  by  removing  “$100,000” 
and  adding  in  its  place  “$150,000”. 

209.409  [Amended] 

■  7.  Section  209.409  is  amended  by 
removing  “$100,000”  and  adding  in  its 
place  “$150,000”. 

PART  211— DESCRIBING  AGENCY 
NEEDS 

211.503  [Amended] 

■  8.  Section  211.503  is  amended  in 
paragraph  (b),  in  the  first  and  second 
sentences,  by  removing  “$550,000”  and 
adding  in  its  place  “$650,000”. 

PART  215— CONTRACTING  BY 
NEGOTIATION 

215.407-2  [Amended] 

■  9.  Section  215.407-2  is  amended  in 
paragraph  (e)(1)  by  removing  “$1 
million”  and  adding  in  its  place  “$1.5 
million”. 

PART  216— TYPES  OF  CONTRACTS 
216.505-70  [Amended] 

■  10.  Section  216.505-70  is  amended  by 
removing  “$100,000”  and  adding  in  its 
place  “$150,000”  in  the  following 
places: 

■  a.  In  paragraph  (a)(2); 

■  b.  In  paragraph  (b)  introductory  text; 
and 

■  c.  In  paragraph  (c)  introductory  text. 

PART  217— SPECIAL  CONTRACTING 
METHODS 

■  11.  Section  217.170  is  amended  by 
revising  paragraph  (e)(l)(i)  to  read  as 
follows: 

217.170  General. 

***** 

(e)(1)  *  *  * 

(i)  Exceed  $500  million  for  supplies 
(see  217.172(d);  and  217..172(f)(3))  or 
$625.5  million  for  services  (see 
217.171(a)(6); 

***** 

217.171  [Amended] 

■  12.  Section  217.171  is  amended  in 
paragraph  (a)(6)  by  removing  “$572.5 
million”  and  adding  in  its  place  “$625.5 
million”. 
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PART  219— SMALL  BUSINESS 
PROGRAMS 

■  13.  Section  219.201  is  amended  by 
revising  paragraph  {dKlO)(A)  to  read  as 
follows: 

219.201  General  policy. 

(d)  *  *  * 

(10)  *  *  * 

(A)  Reviewing  and  making 
recommendations  for  all  acquisitions 
(including  orders  placed  against  Federal 
Supply  Schedule  contracts)  over 
$10,000,  except  those  under  the 
simplified  acquisition  threshold  that  are 
totally  set  aside  for  small  business 
concerns  in  accordance  with  FAR 

19.502- 2.  Follow  the  procedures  at  PGI 
219.201(d)(10)  regarding  such  reviews. 
***** 

219.502- 1  [Amended] 

■  14.  Section  219.502-1  is  amended  in 
paragraph  (2)  by  removing  “$300,000” 
and  adding  in  its  place  “$350,000”. 

219.502- 2  [Amended] 

■  15.  Section  219.502-2  is  amended  in 
paragraphs  (a)(ii)  and  (a)(iii)  by: 

■  a.  Removing  “$1  million”  from 
paragraph  (a)(ii)  and  adding  in  its  place 
“$1.5  million”;  and 

■  b.  Removing  “$300,000”  from 
paragraph  (a)(iii)  and  adding  in  its  place- 
“$350,000”. 

219.1005  [Amended] 

■  16.  Section  219.1005  is  amended  in 
paragraphs  (a)(i)(B),  (a)(i)(C),  and 

(a) (i)(D)  by  removing  “$300,000”  and 
adding  in  its  place  “$350,000”. 

PART  225— FOREIGN  ACQUISITION 

225.103  [Amended] 

■  17.  Section  225.103  is  amended  in 
paragraphs  (a)(ii)(B)(2),  (a)(ii)(B)(3), 

(b) (ii)(B),  and  (b)(ii)(C)  by  removing 
“$1,000,000”  and  adding  in  its  place 
“$1.5  million”. 

225.7204  [Amended] 

■  18.  Section  225.7204  is  amended  as 
follows: 

■  a.  In  paragraphs  (a)  and  (b)  by 
removing  “$11.5  million”  and  adding  in 
its  place  “$12.5  million”. 


■  b.  In  paragraph  (c)  by  removing 
“$550,000”  and  adding  in  its  place 
“$650,000”. 

225.7703-2  [Amended] 

■  19.  Section  225.7703-2  is  amended  in 
paragraphs  (b)(2)(i)  and  (b)(2)(ii)  by 
removing  “$78.5  million”  and  adding  in 
its  place  “$85.5  million”. 

PART  228— BONDS  AND  INSURANCE 

228.102-1  [Amended] 

■  20.  Section  228.102-1  is  amended  in 
paragraph  (1)  by  removing  “$100,000” 
and  adding  in  its  place  “$150,000”. 

PART  232— CONTRACT  FINANCING 

232.404  [Amended] 

■  21.  Section  232.404  is  amended  in 
paragraph  (a)(9)  by  removing  “$3,000” 
and  adding  in  its  place  “the  micro¬ 
purchase  threshold”. 

232.502-1  [Amended] 

■  22.  Section  232.502-1  is  amended  in 
paragraph  (b)(1)  by  removing  “$55,000” 
and  adding  in  its  place  “$65,000”. 

PART  237— SERVICE  CONTRACTING 

237.170-2  [Amended] 

■  23.  Section  237.170—2  is  amended  in 
paragraphs  (a)(1)  and  (2)  by  removing 
“$78.5  million”  and  adding  in  its  place 
“$85.5  million”. 

PART  246— QUALITY  ASSURANCE 
246.402  [Amended] 

■  24.  Section  246.402  is  amended  in  the 
introductory  text  by  removing 
“$250,000”  and  adding  in  its  place 
“$300,000”. 

PART  250— EXTRAORDINARY 
CONTRACTUAL  ACTIONS  AND  THE 
SAFETY  ACT 

250.102- 1 

■  25.  Section  250.102-1  is  amended  in 
paragraph  (b)  by  removing  “$55,000” 
and  adding  in  its  place  “$65,000”. 

250.102- 1-70  [Amended] 

■  26.  Section  250.102-1-70  is  amended 
in  paragraph  (b)(1)  by  removing 
“$55,000”  and  adding  in  its  place 
“$65,000”. 


PART  252— SOLICITATION 
PROVISIONS  AND  CONTRACT 
CLAUSES 

252.211-7000  [Amended] 

■  27.  Section  252.211-7000  is  amended 
as  follows: 

■  a.  By  revising  the  clause  date  to  read 
“(OCT  2010)”:  and 

■  b.  In  paragraph  (d)  by  removing  “$1 
million”  and  adding  in  its  place  “$1.5 
million”. 

252.225- 7003  [Amended] 

■  28.  Section  252.225-7003  is  as 
follows: 

■  a.  By  revising  the  clause  date  to  read 
“(OCT  2010)”: 

■  b.  In  paragraph  (b)(1)  by  removing 
“$11.5  million”  and  adding  in  its  place 
“$12.5  million”;  and 

■  c.  In  paragraph  (b)(2)(i)  by  removing 
“$550,000”  and  adding  in  its  place 
“$650,000”. 

252.225- 7004  [Amended] 

■  29.  Section  252.225-7004  is  amended 
as  follows: 

■  a.  By  revising  the  clause  date  to  read 
“(OCT  2010)”;  and 

■  b.  In  paragraph  (b)(1)  by  removing 
“$550,000”  and  adding  in  its  place 
“$650,000”. 

252.225- 7006  [Amended] 

■  30.  Section  252.225-7006  is  amended 
as  follows: 

■  a.  By  revising  the  clause  date  to  read 
“(OCT  2010)”;  and 

■  b.  In  paragraph  (f)(1)  by  removing 
$550,000”  and  adding  in  its  place 
$650,000”. 

252.249-7002  [Amended] 

■  31.  Section  252.249-7002  is  amended 
as  follows: 

■  a.  By  revising  the  clause  date  to  read 
“(OCT  2010)”; 

■  b.  In  paragraph  (d)(1)  by  removing 
$550,000”  and  adding  in  its  place 
“$650,000”;  and 

■  c.  In  paragraphs  (d)(2)(i)  and  (ii)  by 
removing  “$100,000”  and  adding  in  its 
place  “$150,000”. 

(FR  Doc.  2010-18738  Filed  7-30-10;  8:45  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14CFRPart39 

[Docket  No,  FAA-201 0-0691 ;  Directorate 
Identifier  2010-CE-027-AD] 

RIN2120-AA64 

Airworthiness  Directives;  Eclipse 
Aerospace,  Inc.  Model  EA500 
Airplanes 

AGENCY:  Federal  Aviation 
Administration  (FAA),  Department  of 
Transportation  (DOT). 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM);  correction. 

SUMMARY:  This  document  makes  a 
correction  to  a  proposed  airworthiness 
directive  (AD),  which  was  published  in 
the  Federal  Register  on  July  9,  2010  (75 
FR  39472),  and  applies  to  certain 
Eclipse  Aerospace,  Inc.  (Eclipse)  Model 
EA500  airplanes.  This  NPRM  proposed 
to  require  incorporating  changes  to  the 
electronic  flight  information  system  and 
the  airplane  flight  manuals.  The  FAA 
incorrectly  referenced  the  applicability 
for  Model  EA500  airplanes  with  certain 
serial  numbers  (SNs)  of  this  proposed 
AD  as  “000039  through  000104,  000113 
through  000115,  000120,  and  000123 
through  000124,  that  incorporate 
Performance  Enhancement  &  Drag 
Reduction  Modification  per  any  revision 
level  of  Eclipse  SB  500-99-001”  instead 
of  “000039  through  000104,  000113 
through  000115,  000120,  and  000123 
through  000124,  that  incorporate 
Avionics  Upgrade  to  AVIO  NG 
Configuration  for  ETT  Configured 
Aircraft  per  any  revision  level  of  Eclipse 
SB  500-99-002.”  This  document 
corrects  the  aircraft  configuration  of 
these  applicable  SNs.  We  are  issuing 
this  document  to  help  eliminate  any 
confusion  that  this  proposed  AD  may 
have  created. 

DATES:  We  must  receive  comments  on 
this  proposed  AD  by  August  23,  2010, 
which  is  the  same  comment  period  as 
the  originally  published  NPRM. 


ADDRESSES:  Use  one  of  the  following 
addresses  to  comment  on  this  proposed 
AD: 

•  Federal  eRuIeinaking  Portal:  Go  to 
http://w\\'w.reguIations.gov.  Follow  the 
instructions  for  submitting  comments. 

•  Fax;  (202)  493-2251. 

•  Mail:  U.S.  Department  of 
Transportation,  Docket  Operations,  M- 
30,  West  Building  Ground  Floor,  Room 
Wl  2-140,  1200  New  Jersey  Avenue,  SE., 
Washington,  DC  20590. 

•  Hand  Delivery:  U.S.  Department  of 
Transportation,  Docket  Operations,  M- 
30,  West  Building  Ground  Floor,  Room 
W12-140,  1200  New  Jersey  Avenue,  SE., 
Washington,  DC  20590,  between  9  a.m. 
and  5  p.m.,  Monday  through  Friday, 
except  Federal  holidays. 

For  service  information  identified  in 
this  proposed  AD,  contact  Eclipse 
Aerospace,  Inc.,  2503  Clark  Carr  Loop, 
SE.,  Albuquerque,  New  Mexico  87106; 
telephone:  (505)  724-1200.- 
FOR  FURTHER  INFORMATION  CONTACT:  Eric 
Kinney,  Aerospace  Engineer,  2601 
Meacham  Blvd.,  Fort  Worth,  Texas 
76137;  telephone:  (M7)  222-5459; /a.v; 
(817)  222-5960. 

SUPPLEMENTARY  INFORMATION: 

Discussion 

On  July  1,  2010,  the  FAA  issued  an 
NPRM  (75  FR  39472,  July  9,  2010), 
which  applies  to  certain  Eclipse  Model 
EA500  airplanes.  The  NPRM  proposed 
to  require  incorporating  changes  to  the 
electronic  flight  information  system  and 
the  airplane  flight  manuals. 

In  the  published  NPRM,  we 
incorrectly  referenced  the  applicability 
for  Model  EA500  airplanes  with  certain 
serial  numbers  (SNs)  of  this  proposed 
AD  as  “000039  through  000104,  000113 
through  000115,  000120,  and  000123 
through  000124,  that  incorporate 
Performance  Enhancement  &  Drag 
Reduction  Modification  per  any  revision 
level  of  Eclipse  SB  500-99-001”  instead 
of  “000039  through  000104,  000113 
through  000115,  000120,  and  000123 
through  000124,  that  incorporate 
Avionics  Upgrade  to  AVIO  NG 
Configuration  for  ETT  Configured 
Aircraft  per  any  revision  level  of  Eclipse 
SB  500-99-002.” 

Need  for  the  Correction 

This  correction  is  needed  to  correct 
the  applicability  for  these  SNs  and 
eliminate  any  confusion  that  this  NPRM 
may  have  created. 


Correction  of  Publication 

Accordingly,  the  publication  of  Julv  9, 
2010  (75  FR  39472),  of  Notice  of 
proposed  rulemaking.  Docket  No.  FAA- 
201 0—0691,  which  was  the  subject  of  FR 
Doc.  2010-16740,  is  corrected  as 
follows; 

§39.13  [Corrected] 

On  page  39474,  in  the  third  column, 
lines  1  through  6,  replace  “000039 
through  000104,  000113  through 
000115,  000120,  and  000123  through 
000124,  that  incorporate  Performance 
Enhancement  &  Drag  Reduction 
Modification  per  any  revision  level  of 
Eclipse  SB  500-99-001”  with  “000039 
through  000104,  000113  through 
000115,  000120, and  000123  through 
000124,  that  incorporate  Avionics 
Upgrade  to  AVIO  NG  Configuration  for 
ETT  Configured  Aircraft  per  any 
revision  level  of  Eclipse  SB  500-99- 
002.” 

Issued  in  Kansas  City,  Missouri,  on  July  27, 
2010. 

John  Colomy, 

Acting  Manager,  Small  Airplane  Directorate, 
Aircraft  Certification  Service. 

IFR  Doc.  2010-18914  Filed  7-30-10;  8:45  am) 

BILLING  CODE  4910-13-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  51,  52,  72,  78,  and  97 
[EPA-HQ-OAR-2009-0491;  FRL-9182-9] 
RIN  2060tAP50 

Federal  Implementation  Plans  To 
Reduce  Interstate  Transport  of  Fine 
Particulate  Matter  and  Ozone 

agency:  Environmental  Protection 
Agency  (EPA). 

action:  Notice  of  public  hearings. 

SUMMARY:  The  EPA  is  announcing  three 
public  hearings  to  be  held  for  the 
proposed  rule  “Federal  Implementation 
Plans  to  Reduce  Interstate  Transport  of 
Fine  Particulate  Matter  and  Ozone” 
(Transport  Rule)  which  is  published 
elsewhere  in  today’s  issue  of  the 
Federal  Register.  The  hearings  will  be 
held  on  Thursday,  August  19,  2010,  in 
Chicago,  Illinois,  on  Thursday,  August 
26,  2010,  in  Philadelphia,  Pennsylvania, 
and  on  Wednesday,  September  1,  2010, 
in  Atlanta,  Georgia. 
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DATES:  The  public  hearings  will  be  held 
on  August  19,  2010,  August  26,  2010, 
and  September  1,  2010. 
addresses:  The  August  19,  2010 
hearing  will  be  held  at  the  Wyndham, 
Chicago  in  the  Grand  Ballroom,  Salon  C 
located  at  633  North  St.  Clair,  Chicago, 

IL  60611;  Telephone:  312-573-0300. 

The  August  26,  2010,  hearing  will  be 
held  at  the  Radisson  Plaza — Warwick 
Hotel  Philadelphia  in  the  Crystal 
Ballroom  located  at  1701  Locust  Street, 
Philadelphia,  PA  19103;  Telephone: 
215-735-6000.  The  September  1,  2010, 
hearing  will  be  held  at  the  Renaissance 
Downtown  Atlanta  located  at  590  West 
Peachtree  Street,  NW.,  Atlanta,  GA 
30308;  Telephone:  404-881-6000.  The 
three  public  hearings  will  convene  at  9 
a.m.  and  continue  until  8  p.m.  (local 
time).  The  EPA  will  make  every  effort  to 
accommodate  all  speakers  that  arrive 
and  register  before  8  p.m.  A  lunch  break 
is  scheduled  from  12:30  p.m.  until  2 
p.m.  and  a  dinner  break  is  scheduled 
from  5  p.m.  until  6:30  p.m.  during  the 
hearings.  The  EPA  Web  site  for  the 
rulemaking,  which  includes  the 
proposal  and  information  about  the 
public  hearings,  can  be  found  at: 
h  ttp://www.epa  .gov/airtransport. 

FOR  FURTHER  INFORMATION  CONTACT:  If 
you  would  like  to  present  oral  testimony 
at  the  public  hearing,  please  contact  Ms. 
Pamela  Long,  U.S.  Environmental 
Protection  Agency,  Office  of  Air  Quality 
Planning  and  Standards,  Air  Quality 
Planning  Division,  (C504-03),  Research 
Triangle  Park,  NC  27711,  telephone 
(919)  541-0641,  fax  number  (919)  541- 
5509,  e-mail  address:  long.paw.@epa.gov 
(preferred  method  for  registering),  no 
later  than  2  business  days  prior  to  each 
public  hearing.  The  last  day  to  register 
will  be  Tuesday,  August  17,  2010,  for 
the  Chicago,  Illinois,  hearing,  Tuesday, 
August  24,  2010,  for  the  Philadelphia, 
Pennsylvania,  hearing,  and  Monday, 
August  30,  2010,  for  the  Atlanta, 

Georgia,  hearing.  If  using  e-mail,  please 
provide  the  following  information:  Time 
you  wish  to  speak  (morning,  afternoon, 
evening),  name,  affiliation,  address,  e- 
mail  address,  and  telephone  and  fax 
numbers. 

Questions  concerning  the  August  2, 
2010,  proposed  rule  should  be 
addressed  to  Mr.  Tim  Smith,  U.S.  EPA, 
Office  of  Air  Quality  Planning  and 
Standards,  Geographic  Strategies  Group, 
(C504-09),  Research  Triangle  Park,  NC 
27711,  telephone  number  (919)  541- 
4718,  e-mail  at  smith.tim@epa.gov. 
SUPPLEMENTARY  INFORMATION:  These 
public  hearings  are  to  provide  the 
public  with  an  opportunity  to  present 
oral  comments  regarding  EPA’s 
proposed  Transport  Rule,  which 


identifies  and  limits  emissions  of 
nitrogen  oxides  and/or  sulfur  dioxide  in 
31  States  and  the  District  of  Columbia 
that  affect  the  ability  of  downwind 
States  to  attain  and  maintain 
compliance  with  the  1997  and  2006  fine 
particulate  matter  (PM2.5)  national 
ambient  air  quality  standards  (NAAQS) 
and  the  1997  ozone  NAAQS. 

Public  hearing:  The  proposal  for 
which  EPA  is  holding  the  public 
hearings  is  published  elsewhere  in 
today’s  issue  of  the  Federal  Register  and 
is  available  at:  http:/ /v\,'ww. epa.gov/ 
airtransport  and  also  in  the  docket 
identified  below.  The  public  hearings 
will  provide  interested  parties  the 
opportunity  to  present  data,  views,  or 
arguments  concerning  the  proposal.  The 
EPA  may  ask  clarifying  questions  during 
the  oral  presentations,  but  will  not 
respond  to  the  presentations  at  that 
time.  Written  statements  and  supporting 
information  submitted  during  the 
comment  period  will  be  considered 
with  the  same  weight  as  any  oral 
comments  and  supporting  information 
presented  at  the  public  hearing.  Written 
comments  on  the  proposed  rule  must  be 
postmarked  by  October  1,  2010. 

Commenters  should  notify  Ms.  Long  if 
they  will  need  specific  equipment,  or  if 
there  are  other  special  needs  related  to 
providing  comments  at  the  hearings. 

The  EPA  will  provide  equipment  for 
commenters  to  show  overhead  slides  or 
make  computerized  slide  presentations 
if  we  receive  special  requests  in 
advance.  Qral  testimony  will  be  limited  , 
to  5  minutes  for  each  commenter.  The 
EPA  encourages  commenters  to  provide 
EPA  with  a  copy  of  their  oral  testimony 
electronically  (via  e-mail  or  CD)  or  in 
hard  copy  form. 

The  hearing  schedules,  including  lists 
of  speakers,  will  be  posted  on  EPA’s 
Website  http://w'W'w.epa.gov/ 
airtransport.  Verbatim  transcripts  of  the 
hearings  and  written  statements  will  be 
included  in  the  docket  for  the 
rulemaking. 

EPA  will  make  every  effort  to  follow 
the  schedule  as  closely  as  possible  on 
the  day  of  the  hearings;  however,  please 
plan  for  the  hearing  to  run  either  ahead 
of  schedule  or  behind  schedule. 

How  can  I  get  copies  of  this  document 
and  other  related  information? 

The  EPA  has  established  a  docket  for 
the  proposed  rule  “Federal 
Implementation  Plans  to  Reduce 
Interstate  Transport  of  Fine  Particulate 
Matter  and  Ozone”  under  Docket  ID  No. 
EPA-HQ-OAR-2009-0491  (available  at 
h  ttp://  www.reguIations.gov] . 

As  stated  previously,  the  proposed 
rule  was  published  in  the  Federal 
Register  on  August  2,  2010,  and  is 


available  at  http://www.epa.gov/ 
airtransport  and  in  the  above-cited 
docket. 

Dated:  )uly  26,  2010. 

Mary  E.  Henigin, 

Acting  Director,  Office  of  Air  Quality  Planning 
and  Standards. 

(FR  Doc.  2010-18780  Filed  7-30-10;  8:45  am] 
BILLING  CODE  6560-50-P 

ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[Docket  No.  EPA-R02-OAR-2009-0659; 
FRL-9183-4] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans;  New 
York,  New  Jersey,  and  Connecticut; 
Determination  of  Attainment  of  the 
1997  Fine  Particle  Standard 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  rule. 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  is  proposing  to  determine 
that  the  New  York-N.  New  Jersey-Long 
Island,  NY-NJ-CT’fine  particle  (PM2.5) 
nonattainment  area  has  attained  the 
1997  annual  fine  particle  National 
Ambient  Air  Quality  Standard 
(NAAQS).  This  proposed  determination 
is  based  upon  quality  assured,  quality 
controlled,  and  certified  ambient  air 
monitoring  data  that  shows  the  area  has 
monitored  attainment  of  the  1997 
annual  PM2.5  NAAQS  for  the  2007-2009 
monitoring  period.  If  this  proposed 
determination  is  made  final,  the 
requirements  for  this  area  to  submit  an 
attainment  demonstration,  reasonably 
available  control  measures,  reasonable 
further  progress  plan,  and  contingency 
measures  related  to  attainment  of  the 
1997  PM2.,s  NAAQS  shall  be  suspended 
for  so  long  as  the  area  continues  to 
attain  the  1997  annual  PM2.5  NAAQS. 
DATES:  Comments  must  be  received  on 
or  before  September  1,  2010. 

ADDRESSES:  Submit  your  comments, 
identified  by  Docket  ID  number  EPA- 
R02-OAR-2009-0659,  by  one  of  the 
following  methods: 

•  www.regulations.gov:  Follow  the 
on-line  instructions  for  submitting 
comments. 

•  E-mail:  Werner.Raymond@epa.gov. 

•  Fax;  212-637-3901. 

•  Mail:  Raymond  Werner,  Chief,  Air 
Programs  Branch,  Environmental 
Protection  Agency,  Region  2  Office,  290 
Broadway,  25th  Floor,  New  York,  New 
York  10007-1866. 

•  Hand  Delivery:  Raymond  Werner, 
.Chief,  Air  Programs*  Branch, 
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Environmental  Protection  Agency, 

Region  2  Office,  290  Broadway,  25th 
Floor,  New  York,  New  York  10007- 
1866.  Such  deliveries  are  only  accepted 
during  the  Regional  Office’s  normal 
hours  of  operation.  The  Regional 
Office’s  official  hours  of  business  are 
Monday  through  P'r  id  ay,  8:.30  to  4:30 
excluding  Federal  holidays. 

Instructions:  Direct  your  comments  to 
Docket  ID  No.  EPA-R02-OAR-2009- 
0659.  EPA’s  policy  is  that  all  comments 
received  will  be  included  in  the  public 
docket  without  change  and  may  be 
made  available  online  at 
www.regulations.gov,  including  any 
personal  information  provided,  unless 
the  comment  includes  information 
claimed  to  be  Confidential  Business 
Information  (CBI)  or  other  information 
whose  disclosure  is  restricted  by  statute. 
Do  not  submit  information  that  you 
consider  to  be  CBI  or  otherwise 
protected  through  wv^'w. regulations. gov 
or  e-mail.  The  wniA’. regulations. gov  \Neb 
site  is  an  “anonymous  access”  system, 
which  means  EPA  will  not  know  your 
identity  or  contact  information  unless 
you  provide  it  in  the  body  of  your 
comment.  If  you  send  an  e-mail 
comment  directly  to  EPA  without  going 
through  www.regulations.gov  your  e- 
mail  address  will  be  automatically 
captured  and  included  as  part  of  the 
comment  that  is  placed  in  the  public 
docket  and  made  available  on  the 
Internet.  If  you  submit  an  electronic 
comment,  EPA  recommends  that  you 
include  your  name  and  other  contact 
information  in  the  body  of  your 
comment  and  with  any  disk  or  CD-ROM 
you  submit.  If  EPA  cannot  read  your 
comment  due  to  technical  difficulties 
and  cannot  contact  you  for  clarification, 
EPA  may  not  be  able  to  consider  your 
comment.  Electronic  files  should  avoid 
the  use  of  special  characters,  any  form 
of  encryption,  and  be  free  of  any  defects 
or  viruses.  For  additional  information 
about  EPA’s  public  docket  visit  the  EPA 
Docket  Center  homepage  at  http:// 
www.epa.gov/epahome/dockets.htm. 

Docket:  All  documents  in  the  docket 
are  listed  in  the  http:// 

\An,vw. regulations. gov  index.  Although 
listed  in  the  index,  some  information  is 
not  publicly  available,  e.g.,  CBI  or  other 
information  whose  disclosure  is 
restricted  by  statute.  Certain  other 
material,  such  as  copyrighted  material, 
will  be  publicly  available  only  in  hard 
copy.  Publicly  available  docket 
materials  are  available  either 
electronically  in  http:// 
w'ww.regulations.gov  or  in  hard  copy  at 
the  Environmental  Protection  Agency, 
Region  II  Office,  Air  Programs  Branch, 
290  Broadway,  25th  Floor,  New  York, 
New  York  10007-1866.  EPA  requests,  if 


at  all  possible,  that  you  contact  the 
individual  listed  in  the  FOR  FURTHER 
INFORMATION  CONTACT  section  to  view 
the  hard  copy  of  the  docket.  You  may 
view  the  hard  copy  of  the  docket 
Monday  through  Friday,  8  a.m.  to  4 
p.m.,  excluding  Federal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  If 
you  have  questions  concerning  today’s 
proposed  action  related  to  New  York  or 
New  Jersey,  please  contact  Henry 
Feingersh,  Air  Programs  Branch, 
Environmental  Protection  Agency,  290 
Broadway,  25th  Floor,  New  York,  New 
York  10007-1866,  telephone  number 
(212)637-3382,  fax  number  (212)  637- 
3901,  e-mail  feingersh.henry@epa.gov. 

If  you  have  questions  concerning 
today’s  proposed  action  related  to 
Connecticut,  please  contact  Alison  C. 
Simcox,  Air  Quality  Planning  Unit, 
Environmental  Protection  Agency,  EPA 
New  England  Regional  Office,  5  Post 
Office  Square-Suite  100,  Mail  Code 
OEP05-02,  Boston,  MA  02109-3912, 
telephone  number  (617)  918-1684,  fax 
number  (617)  918-0684,  e-mail 
simcox.alison@epa.gov. 

SUPPLEMENTARY  INFORMATION:  For 

detailed  information  regarding  this 
proposal,  EPA  prepared  a  Technical 
Support  Document  (TSD).  The  TSD  can 
be  viewed  at  http:/ /www.regulations. 
gov. 

The  following  table  of  contents' 
describes  the  format  of  this  notice: 

I.  What  Action  Is  EPA  Proposing? 

II.  What  Is  the  Effect  of  This  Action? 

III.  What  Is  the  Background  for  This  Action? 

IV.  What  Is  EPA’s  Analysis  of  the  Relevant 

Air  Quality  Data? 

V.  How  Did  EPA  Address  Missing  Data? 

VI.  Proposed  Action 

VII.  Statutory  and  Executive  Order  Reviews 

I.  What  Action  Is  EPA  Proposing? 

EPA  is  proposing  to  determine  that 
the  New  York-N.  New  Jersey-Long 
Island,  NY-NJ-CT  PM2.5  nonattainment 
area,  referred  to  from  this  point  forward 
as  the  NY-NJ-CT  PMa.s  nonattainment 
area,  has  attained  the  1997  annual  PM2.5 
NAAQS.  This  proposed  determination 
is  based  upon  quality-assured,  quality- 
controlled,  and  certified  ambient  air 
monitoring  data  that  show  that  the  area 
has  monitored  attainment  of  the  1997 
annual  PM2.5  NAAQS  for  the  2007-2009 
monitoring  period.  The  New  York 
portion  of  the  NY-NJ-CT  PM2.5 
nonattainment  area  contains  the 
counties  of  Bronx,  Kings,  Nassau,  New 
York,  Orange,  Queens,  Richmond, 
Rockland, 1  Suffolk,  and  Westchester. 


’  On  July  7.  2009,  the  United  States  Court.of 
Appeals  for  the  DC  Circuit  rendered  its  decisions 
in  the  PM2  5  Designations  Litigation,  Catawba 
County,  NCv.  EPA.  571  F.3d  20  (DC  Cir.  2009).  The 


The  New  Jersey  portion  of  the  NY-NJ-CT 
PM2.5  nonattainment  area  contains  the 
counties  of  Bergen,  Essex,  Hudson, 
Mercer,  Middlesex,  Monmouth,  Morris, 
Pas.saic,  Somerset,  and  Union.  The 
Connecticut  portion  of  the  NY-NJ-CT 
PM2.5  nonattainment  area  includes  the 
counties  of  Fairfield  and  New  Haven. 

II.  What  Is  the  Effect  of  This  Action? 

If  this  determination  is  made  final, 
under  the  provisions  of  EPA’s  PM2.5 
implementation  rule  (see  40  CFR 
51.1004(c)),  the  requirements  for  the 
NY-NJ-CT  PM2.5  nonattainment  area  to 
submit  an  attainment  demonstration, 
reasonably  available  control  measures, 
reasonable  further  progress  plan,  and 
contingency  measures  related  to 
attainment  of  the  1997  annual  PM2..‘5 
NAAQS  will  be  suspended  for  so  long 
as  the  area  continues  to  attain  the  1997 
annual  PM2.5  NAAQS. 2 

As  further  discussed  below,  the 
proposed  determination,  if  finalized, 
would:  (1)  Suspend  the  requirements  for 
the  NY-NJ-CT  PM2.5  nonattainment  area 
to  submit  an  attainment  demonstration, 
reasonably  available  control  measures, 
reasonable  further  progress  plan,  and 
contingency  measures  related  to 
attainment  of  the  1997  PM2.3  NAAQS; 

(2)  continue  until  such  time,  if  any,  that 
EPA  subsequently  determines  that  the 
area  has  violated  the  1997  annual  PM2.3 
NAAQS;  (3)  be  separate  from  the 
designation  determination  or 
requirements  for  the  NY-NJ-CT  PM2.5 
nonattainment  area  based  on  the  2006 
PM2.5  NAAQS;  and  (4)  remain  in  effect 
regardless  of  EPA’s  designation  of  this 
area  as  a  nonattainment  area  for 
purposes  of  the  2006  PM2,3  NAAQS. 
Furthermore,  as  described  below,  any 
such  final  determination  would  not  be 
equivalent  to  the  redesignation  of  the 
area  to  attainment  based  on  the  1997 
PM2.5  NAAQS. 

If  this  rulemaking  is  finalized  and 
EPA  subsequently  determines,  after 
notice-and-comment  rulemaking  in  the 
Federal  Register,  that  the  area  has 
violated  the  1997  annual  PM25  NAAQS, 
the  basis  for  the  suspension  of  the 
specific  requirements,  set  forth  at  40 
CFR  51.1004(c),  would  no  longer  exist, " 
and  the  area  would  thereafter  have  to 
address  the  pertinent  requirements. 


Court  denied  all  of  the  petitions  for  review  except 
Rockland  County,  New  York  and  remanded  the 
designation  of  Rockland  County  to  EPA  for  further 
explanation  of  its  designation. 

^  New  York,  New  Jersey,  and  Connecticut 
submitted  their  attainment  demonstrations, 
reasonably  available  control  measures,  reasonable 
further  progress  plan  and  contingency  measures  SIP 
for  this  area  on  October  27,  2009,  April  1,  2009,  and 
November  18,  2008,  respectively.  EPA  has  not  yet 
taken  action  on  these  submittals. 
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The  determination  that  EPA  proposes 
with  this  Federal  Register  action,  that 
the  air  quality  data  shows  attainment  of 
the  1997  annual  PM2.5  NAAQS,  is  not 
equivalent  to  the  redesignation  of  the 
area  to  attainment.  This  proposed 
action,  if  finalized,  would  not  constitute 
a  redesignation  to  attainment  under 
section  107(d)(3)  of  the  Clean  Air  Act 
(CAA),  because  we  would  not  yet  have 
approved  a  maintenance  plan  for  the 
area  as  required  under  section  175 A  of 
the  CAA,  nor  a  determination  that  the 
area  has  met  the  other  requirements  for 
redesignation.  The  designation  status  of 
the  area  would  remain  nonattainment 
for  the  1997  annual  PM2.5  NAAQS  until 
such  time  as  EPA  determines  that  it 
meets  the  CAA  requirements  for 
redesignation  to  attainment. 

This  proposed  action,  if  finalized,  is 
limited  to  a  determination  that  the  NY- 
NJ-CT  PM2.5  nonattainment  area  has 
attained  the  1997  annual  PM2.5  NAAQS. 
The  1997  PM2,5  NAAQS  became 
effective  on  September  16,  1997  (62  FR 
38652,  July  18,  1997)  and  are  set  forth 
at  40  CFR  50.7.  The  2006  PM2.5  NAAQS 
became  effective  on  December  18,  2006 
(71  FR  61144,  Oct.  17,  2006)  and  are  set 
forth  at  40  CFR  50.13.^  Effective 
December  14,  2009,  EPA  made 
designation  determinations,  as  required 
by  CAA  section  107(d)(1),  for  the  2006 
PM2,5  NAAQS  (74  FR  58688,  Nov.  13, 
2009).  Of  relevance  to  the  proposed 
rulemaking  herein,  in  74  FR  58688  EPA 
clarified  the  designations  for  the  1997 
PM2.5  NAAQS  by  relabeling  the  existing 
designation  tables  to  identify 
designations  for  the  annual  1997  PM2.5 
NAAQS  (i.e.,  15.0  pg/m^)  and  the  1997 
24-hour  PM2,5  NAAQS  (/.e.,  65  pg/m^). 

This  proposed  determination  that  the 
NY-NJ^T  PM2.5  nonattainment  area 
has  attained  the  annual  1997  PM2.5 
NAAQS,  and  any  final  determination, 
will  have  no  effect  on,  and  is  not  related 
to,  the  designation  determination  that 
EPA  has  made  based  on  the  2006  PM2.5 


NAAQS.  Conversely,  the  designation 
based  on  the  2006  PM2  5  NAAQS,  will 
not  have  any  effect  on  the  determination 
proposed  by  this  action. 

If  this  proposed  determination  is 
made  final  and  the  NY-NJ-CT  PM2.5 
nonattainment  area  continues  to 
monitor  attainment  of  the  1997  annual 
PM2.5  NAAQS,  the  requirements  for  the 
area  to  submit  attainment 
demonstrations,  reasonably  available 
control  measures,  reasonable  further 
progress  plans,  and  contingency 
measures  related  to  attainment  of  the 
1997  PM2.5  NAAQS  would  remain 
suspended,  even  though  EPA  designated 
this  area  as  a  nonattainment  area  for 
purposes  of  the  2006  PM2.5  NAAQS. 
Areas  designated  for  the  2006  NAAQS 
will  have  to  meet  all  applicable 
requirements  for  that  designation. 

III.  What  Is  the  Background  for  This 
Action? 

On  July  18,  1997  (62  FR  38652),  EPA 
established  a  health-based  PM2.5 
NAAQS  at  15.0  micrograms  per  cubic 
meter  (pg/m-‘)  based  on  a  3-year  average 
of  annual  mean  PM2.5  concentrations, 
and  a  24-hour  standard  of  65  pg/m^ 
based  on  a  3-year  average  of  the  98th 
percentile  of  24-hour  concentrations. 
EPA  established  the  standards  based  on 
significant  evidence  and  numerous 
health  studies  demonstrating  that 
serious  health  effects  are  associated 
with  exposures  to  particulate  matter. 

The  process  for  designating  areas 
following  promulgation  of  a  new  or 
revised  NAAQS  is  contained  in  section 
107(d)(1)  of  the  CAA.  EPA  and  state  air 
quality  agencies  initiated  the  monitoring 
process  for  the  1997  PM2.5  NAAQS  in 
1999,  and  developed  all  air  quality 
monitors  by  January  2001.  On  January  5, 
2005,  (70  FR  944),  EPA  published  its  air 
quality  designations  and  classifications 
for  the  1997  PM2.5  NAAQS  based  upon 
air  quality  monitoring  data  from  those 
monitors  for  calendar  years  2001-2003. 


These  designations  became  effective  on 
April  5, '2005. 

On  November  13,  2009,  EPA  clarified 
the  designations  for  the  1997  PM2.5 
NAAQS  (74  FR  58688),  stating  that  the 
NY-NJ-CT  PM2.5  nonattainment  area  is 
designated  nonattainment  for  the  1997 
annual  PM2  5  NAAQS,  and  attainment/ 
unclassifiable  for  the  1997  24-hour 
PM2.5  NAAQS  (see  40  CFR  part  81.333). 
This  proposed  determination  addresses 
the  1997  annual  standard  only.  On  April 
25,  2007  (72  FR  20664),  EPA 
promulgated  its  PM2.5  implementation 
rule,  codified  at  40  CFR  part  51,  subpart 
Z,  in  which  the  Agency  provided 
guidance  for  state  and  tribal  plans  to 
implement  the  1997  PM2.5  standard. 

This  rule,  at  40  CFR  51.1004(c), 
specifies  some  of  the  regulatory 
consequences  of  a  determination  of 
attainment  of  the  standard. 

IV.  What  Is  EPA’s  Analysis  of  the 
Relevant  Air  Quality  Data? 

EPA  has  reviewed  the  ambient  air 
monitoring  data  for  PM2  5,  consistent 
with  the  requirements  contained  in  40 
CFR  part  50  and  recorded  in  the  EPA 
Air  Quality  System  database  for  the  NY- 
NJ-CT  PM2,5  nonattainment  area  from 
2001  through  the  present  time. 

On  the  basis  of  that  review,  EPA  has 
concluded  that  this  area  has  attained  the 
1997  annual  PM2.5  NAAQS  based  on 
data  for  the  2007-2009  monitoring 
period. 

Under  EPA  regulations  at  40  CFR 
50.7:  The  annual  primary  and  secondary 
PM2,5  standards  are  met  when  the 
annual  arithmetic  mean  concentration, 
as  determined  in  accordance  with  40 
CFR  part  50,  Appendix  N,  is  less  than 
or  equal  to  15.0  pg/m^. 

Table  1  shows  the  design  values  by 
county  (i.e.,  the  3-year  average  of  annual 
mean  PM2.5  concentrations)  for  the  1997 
annual  PM2.5  NAAQS  for  the  NY-NJ-CT 
PM2.5  nonattainment  area  monitors  for 
the  years  2001  through  2009. 


Table  1— Design  Values  by  County  for  the  1997  Annual  PM2.5  NAAQS  for  the  NY-NJ-CT  Monitors  in 
Micrograms  per  Cubic  Meter  (pG/M^).  The  Standard  for  the  1997  Annual  PM2.5  NAAQS  is  15.0  ug/m^ 


County 

01-03 

DV 

02-04 

DV 

03-05 

DV 

04-06 

DV 

05-07 

DV 

06-08 

DV 

07-09 

DV 

Bronx . 

15.7 

15.2 

15.7 

15.1 

15.5 

14.3 

13.9 

Kings  . 

14.7 

14.2 

14.6 

14.6 

14.0 

12.9 

12.2 

Nassau  . 

12.2 

11.7 

12.1 

11.5 

11.4 

10.9 

10.3 

New  York^  . 

17.5 

16.7 

17.0 

15.7 

15.9 

14.9 

14.0 

Orange  . 

11.5 

11.1 

11,4 

10.8 

10.8 

10.0 

9.3 

Queens  . 

INC 

12.8 

12.7 

12.1 

11.8 

11.3 

10.6 

Richmond  . 

12.0 

11.5 

11.8 

13.4 

13.2 

12.4 

11.6 

Rockland  . 

NM 

NM 

NM 

NM 

NM 

NM 

NM 

^  In  response  to  legal  challenges  against  the 
annual  standard  promulgated  in  2006,  the  U.S. 
Court  ofiAppeals  for  the  District  of  Columbia 
remanded  this  standard  to  EPA  for  further 


considaration.  (See  American  Farm  Bureau 
Federation  and  National  Pork  Producers  Council,  et 
al.  V.  EPA,  559  F.3d  512  (DC.  Cir.  2009).)  However, 
given  that  the  1997  and  2006  annual  standards  are 


essentially  identical,  attainment  of  the  1997  annual 
standard  would  also  signify  attainment  of  the 
remanded  2006  annual  standard. 
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Table  1— Design  Values  by  County  for  the  1997  Annual  PM2..<;  NAAQS  for  the  NY-NJ-CT  Monitors  in 
Micrograms  per  Cubic  Meter  (pG/M^).  The  Standard  for  the  1997  Annual  PM2.5  NAAQS  is  15.0  pG/M^— 
Continued 


County 

01-03 

DV 

02-04 

DV 

03-05 

DV 

04-06 

DV 

05-07 

DV 

06-08 

DV 

07-09 

DV 

Suffolk  ...t . ; . 

12.1 

11.3 

11.5 

INC 

INC 

10.5 

9.7 

Westchester  . 

12.3 

11.7 

11.9 

11.6 

11.7 

11.2 

10.6 

Bergen . 

INC 

12.8 

13.3 

12.8 

13.2 

12.2 

11.3 

Essex  5  . 

INC 

13.5 

INC 

13.2 

13.3 

INC 

INC 

Hudson  . 

14.7 

14.3 

14.7 

14.1 

14.0 

14.1 

13.1 

Mercer  . 

13.8 

13.0 

13.0 

12.7 

12.5 

11.9 

10.8 

Middlesex  . 

12.4 

11.8 

12.5 

11.8 

12.1 

11.3 

10.4 

Monmouth  . 

NM 

NM 

NM 

NM 

NM 

NM 

NM 

Mofris  . .• . 

INC 

11.6 

11.9 

11.2 

11.3 

10.3 

9.6 

Passaic . 

INC 

12.9 

13.1 

12.6 

12.9 

12.3 

11.3 

Somerset . 

NM 

NM 

NM 

NM 

NM 

NM 

NM 

Union  . 

15.5 

15.3 

15.5 

14.8 

14.4 

13.6 

12.6 

Fairfield  . . . . 

13.1 

12.7 

13.3 

13.2 

13.2 

12.4 

11.3 

New  Haven  . 

13.9 

13.4 

13.5 

13.0 

12.8 

12.2 

11.4 

NM — No  monitor  located  in  county. 

INC — All  counties  listed  as  INC  for  time  period  did  not  meet  75  percent  data  completeness  requirement,  and  had  not  previously  shown  viola¬ 
tions  of  the  NAAQS  from  years  2001-2003  to  present. 


EPA’s  review  of  these  data  indicates 
that  the  NY-NJ-CT  PM2.5  nonattainment 
area  has  met  and  continues  to  meet  the 
1997  annual  PM2..‘i  NAAQS.  EPA  is 
soliciting  public  comments  on  the 
issues  discussed  in  this  document. 
These  comments  will  be  considered 
before  taking  final  action. 

V.  How  did  EPA  address  missing  data? 

Data  handling  conventions  and 
computations  necessary  for  determining 
whether  areas  have  met  the  PM2.5 
NAAQS,  including  requirements  for 
data  completeness,  are  listed  in 
Appendix  N  of  40  CFR  part  50.  A  year 
meets  data  completeness  requirements 
when  at  least  75  percent  of  the 
scheduled  sampling  days  for  each 
quarter  have  valid  data.  The  use  of  less 
than  complete  data  is  subject  to  the 
approval  of  EPA,  which  may  consider 
factors  such  as  monitoring  site  closures/ 


■•The  monitor  in  New  York  County  located  at 
Public  School  59  (PS  59)  wa.s  the  highest  reading 
monitor  at  the  time  EPA  made  designations  for  the 
1997  PM2.5  NAAQS  on  January  5,  2005.  Midway 
through  2008,  the  monitor  at  PS  59  was  shut  down 
due  to  the  demolition  of  the  building  site. 

Therefore,  the  data  up  until  2008  was  from  PS  59. 
Missing  2008  data  had  an  effect  on  calculating  the 
design  value  for  the  annual  standard.  EPA 
developed  an  alternative  procedure  to  determine 
the  design  value  for  the  annual  standard.  This 
procedure  u.sed  data  representative  of  PS  59  based 
on  EPA’s  stati.stical  analysis.  A  description  of  the 
alternate  procedure  can  be  found  in  Section  V. 
Detailed  information  on  this  alternative  procedure 
can  be  found  in  the  Technical  Support  Document. 

®The  air  monitor  at  the  Newark  Willis  Center 
station  in  Essex  County  was  discontinued  on  July 
24,  2008  due  to  an  unexpected  loss  of  access,  and 
replaced  with  a  new  monitor  at  the  Newark 
Firehouse.  PM,  .■!  monitoring  was  established  at  the 
firehou.se  on  May  13,  2009.  Since  three  years  of  data 
was  not  collected  at  either  monitoring  site  for  2006- 
08,  and  2007-09,  Essex  County  is  listed  as  INC  for 
the  most  recent  three  year  periods. 


moves,  monitoring  diligence,  and 
nearby  concentrations  in  determining 
whether  to  use  such  data  as  set  forth  at 
40  CFR  part  50,  Appendix  N,  section 
4.1(c). 

The  building  on  which  the  design 
value  monitor  (PS  59)  for  the  NY-NJ-CT 
PM2,5  nonattainment  area  was  located 
was  demolished  midway  through  2008. 
This  was  a  planned  shutdown  and 
although  New  York  could  have  shut  it 
down  at  the  bfiginning  of  the  year,  the 
state  chose  to  continue  it  as  long  as 
possible  to  collect  data.  Unfortunately, 
the  monitor  at  this  location  can  not  be 
replaced,  because  the  roof  of  the  new 
building  is  too  far  above  sidewalk  level 
to  serve  as  a  valid  monitoring  site  under 
40  CFR  part  86  appendix  E.  NY  and  EPA 
tried  but  could  not  locate  a  suitable 
replacement  monitoring  site  in  the 
immediate  vicinity  of  PS  59  that  would 
also  meet  siting  criteria. 

A  method  was  developed,  therefore, 
to  use  less  than  complete  data  to 
determine  if  the  design  value  monitor 
would  be  in  attainment  if  it  had 
continued  to  operate.  The  approach 
summarized  in  this  section,  and  further 
described  in  the  TSD,  may  or  may  not 
be  appropriate  for  other  areas  with  less 
than  complete  data.  EPA  will  evaluate 
the  appropriateness  of  this  analytical 
approach  for  each  area  with  less  than 
complete  data  on  a  case-by-case  basis. 

Monitoring  Network 

EPA  has  determined  that  the  PM2  s 
monitoring  network  for  the  NY-NJ-CT 
PM2.5  nonattainment  area  is  adequate. 
First,  the  number  of  monitors  in  the  area 
far  exceeds  the  minimum  regulatory 
requirements.  While  three  monitors  are 
required  in  the  nonattainment  area,  the 


area  currently  has  39  monitoring 
locations.  The  States  of  New  York,  New 
Jersey,  and  Connecticut  have  been  very 
diligent  in  the  number  and  placement  of 
PM2.5  monitors  in  the  nonattainment 
area.  Secondly,  EPA  meets  annually 
with  each  state  to  discuss  any  problems 
or  issues  concerning  the  State’s  air 
monitoring  data  and/or  network.  In 
addition,  EPA  and  the  States 
communicate  many  times  during  the 
year  so  that  issues  can  be  addressed  as 
they  show  up.  Thirdly,  EPA  regulations 
require  states  to  submit  annual  network 
plans  to  their  respective  Regions.  These 
plans  outline  the  current  networks  and 
any  proposed  changes  in  the  upcoming 
18  months.  Regions  1  and  2  have  always 
been  able  to  approve  these  plans  due  to 
the  high  quality  of  the  New  York.  New 
Jersey  and  Connecticut  monitoring 
networks.  Copies  of  the  approved 
annual  network  review  letters  can  be 
seen  in  the  TSD. 

Methodology 

The  method  u.sed  to  determine  the 
design  value  for  PS  59  involves 
establishing  a  linear  relationship 
between  PS  59  and  another  site  in  the 
NY-NJ-CT  PM2.5  nonattainment  area 
that  has  more  complete  data  for  the 
missing  period  and  has  a  substantial 
number  of  samples  in  common  over  the 
period  of  intere.st.  The  monitor  in  the 
nonattainment  area  that  had  the  highest 
correlation  with  PS  59  was  used  to 
develop  a  regression  equation.  The 
regression  equation  was  used  to 
estimate  values  for  the  missing  quarters 
of  data  for  PS  59.  The  design  value  for 
PS  59  was  then  calculated  using  the 
estimated  values  to  fill  in  for  the 
missing  quarters.  The  estimated  design 
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value  was  then  analyzed  using  a 
bootstrapping  statistical  method. 
Bootstrapping  involves  the  use  of 
regression  residuals  and  repeating  the 
regression  analysis  1,000  times.  There 
were  no  exceedances  of  the  NAAQS  as 
a  result  of  the  bootstrapping  analysis. 
The  result  of  the  analysis  determined 
that  the  2007-2009  design  value  for  the 
NY-NJ-CT  PM2.5  nonattainment  area 
would  be  14.0  pg/m^. 

VI.  Proposed  Action 

EPA  is  proposing.to  determine  that 
the  NY-NJ-CT  PM2.5  nonattainment 
area  for  the  1997  annual  PM2.5  NAAQS 
has  attained  the  1997  PM2  s  NAAQS  and 
continues  to  attain  the  standard  based 
on  data  through  2009.  As  provided  in  40 
CFR  51.1004(c),  if  EPA  finalizes  this 
determination,  it  would  suspend  the 
requirements  for  this  area  to  submit 
attainment  demonstrations,  reasonably 
available  control  measures,  reasonable 
further  progress  plans,  and  contingency 
measures  related  to  attainment  of  the 
1997  annual  PM2.5  NAAQS  so  long  as 
the  area  continues  to  attain  the  1997 
annual  PM2.5  NAAQS. 

VII.  Statutory  and  Executive  Order 
Reviews 

This  action  proposes  to  make  a 
determination  based  on  air  quality  data, 
and  would,  if  finalized,  result  in  the 
suspension  of  certain  Federal 
requirements.  For  that  reason,  this 
proposed  action; 

Is  not  a  significant  regulatory  action 
subject  to  review  by  the  Office  of 
Management  and  Budget  under 
Executive  Order  12866  (58  FR  51735, 
October  4,  1993); 

Does  not  impose  an  information 
collection  burden  under  the  provisions 
of  the  Paperwork  Reduction  Act  (44 
U.S.C.  3501  et  seq.); 

Is  certified  as  not  having  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.y, 

Does  not  contain  any  unfunded 
mandate  or  significantly  or  uniquely 
affect  small  governments,  as  described 
in  the  Unfunded  Mandates  Reform  Act 
of  1995  (Pub.  L.  104-4); 

Does  not  have  Federalism 
implications  as  specified  in  Executive 
Order  13132  (64  FR *43255,  August  10, 
1999): 

Is  not  an  economically  significant 
regulatory  action  based  on  health  or 
safety  risks  subject  to  Executive  Order 
13045  (62  FR  19885,  April  23,  1997); 

Is  not  a  significant  regulatory  action 
subject  to  Executive  Order  13211  (66  FR 
28355,  May  22,  2001); 


Is  not  subject  to  requirements  of 
Section  12(d)  of  the  National 
Technology  Transfer  and.  Adv'ancement 
Act  of  1995  (15  U.S.C.  272  note)  because 
application  of  those  requirements  would 
be  inconsistent  with  the  CAA;  and 
Does  not  provide  EPA  with  the 
discretionary  authority  to  address,  as 
appropriate,  disproportionate  human  ■ 
health  or  environmental  effects,  using 
practicable  and  legally  permissible 
methods,  under  Executive  Order  12898 
(59  FR  7629,  February  16,  1994). 

In  addition,’this  rule  does  not  have 
Tribal  implications,  as  specified  by 
Executive  Order  13175  (65  FR  67249, 
November  9,  2000),  because  the  SIP  is 
not  approved  to  apply  in  Indian  country 
located  in  the  State,  and  EPA  notes  that 
it  will  not  impose  substantial  direct 
costs  on  Tribal  governments  or  preempt 
Tribal  law. 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Particulate  matter. 
Reporting  and  recordkeeping 
requirements. 

"^Authority:  42  U.S.C.  7401  et  seq. 

Dated;  July  22,  2010. 

H.  Curtis  Spalding, 

Regional  Administrator,  Region  1. 

Dated;  June  28,  2010. 

Judith  A.  Enck, 

Regional  Administrator,  Region  2. 

(FR  Doc.  2010-18885  Filed  7-30-10;  8:45  am] 

BILLING  CODE  6560-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[EPA-R09-OAR-201 0-0596;  FRL-9183-7] 

Revisions  to  the  California  State 
Implementation  Plan 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  rule. 

SUMMARY:  EPA  is  proposing  to  approve 
revisions  to  the  San  Joaquin  Valley 
Unified  Air  Pollution  Control  District 
(SJVUAPCD)  portion  of  the  California 
State  Implementation  Plan  (SIP).  These 
revisions  concern  oxides  of  nitrogen 
(NOx)  emissions  from  boilers,  steam 
generators  and  process  heaters  with  a 
rated  heat  input  from  0.75  to  less  than  . 
2.0  MMbtu/hr.  We  are  approving  a  local, 
rule  that  regulates  these  emission 
sources  under  the  Clean  Air  Act  as 
amended  in  1990  (CAA  or  the  Act).  We 
are  taking  comments  on  this  proposal 
and  plan  to  follow  with  a  final  action. 


DATES:  Any  comments  must  arrive  by 
September  1,  2010. 

ADDRESSES:  Submit  comments, 
identified  by  docket  number  EPA-R09- 
OAR-2010-0596,  by  one  of  the 
following  methods; 

1.  Federal  eRuIemaking  Portal: 

regulations. gov.  Follow  the  online 
instructions. 

2.  E-mail:  steckel.andrew@epa.gov. 

3.  Mail  or  deliver:  Andrew  Steckel 
(Air-4),  U.S.  Environmental  Protection 
Agency  Region  IX,  75  Hawthorne  Street, 
San  Francisco,  CA  94105-3901. 

Instructions:  All  comments  will  be 
included  in  the  public  docket  without 
change  and  may  be  made  available 
online  at  www.regulations.gov, 
including  any  personal  information 
provided,  unless  the  comment  includes 
Confidential  Business  Information  (CBI) 
or  other  information  whose  disclosure  is 
restricted  by  statute.  Information  that 
you  consider  CBI  or  otherwise  protected 
should  be  clearly  identified  as  such  and 
should  not  be  submitted  through 
www.regulations.gov  or  e-mail. 
www.regulations.gov  is  an  “anonymous 
access”  system,  and  EPA  will  not  know 
your  identity  or  contact  information 
unless  you  provide  it  in  the  body  of 
your  comment.  If  you  send  e-mail 
directly  to  EPA,  your  e-rnail  address 
will  be  automatically  captured  and 
included  as  part  of  the  public  comment. 
If  EPA  cannot  read  your  comment  due 
to  technical  difficulties  and  cannot 
contact  you  for  clarification,  EPA  may- 
not  be  able  to  consider  your  comment. 

Docket:  The  index  to  the  docket  for 
this  action  is  available  electronically  at 
wniv. regulations.gov  and  in  hard  copy 
at  EPA  Region  IX,  75  Hawthorne  Street, 
San  Francisco,  California.  While  all 
documents  in  the  docket  are  listed  in 
the  index,  some  information  may  be 
publicly  available  only  at  the  hard  copy 
location  (e.g.,  copyrighted  material),  and 
some  may  not  be  publicly  available  in 
either  location  (e.g.,  CBI).  To  inspect  the 
hard  copy  materials,  please  schedule  an 
appointment  during  normal  business 
hours  with  the  contact  listed  in  the  FOR 
FURTHER  INFORMATION  CONTACT  section. 
FOR  FURTHER  INFORMATION  CONTACT: 
Idalia  Perez,  EPA  Region  IX,  (415)  972- 
3248,  perez.idalia@epa.gov. 
SUPPLEMENTARY  INFORMATION: 
Throughout  this  document,  “we,”  “us” 
and  “our”  refer  to  EPA. 

Table  of  Contents 

I.  The  State’s  Submittal 

A.  What  rule  did  the  State  submit? 

B.  Are  there  other  versions  of  this  rule? 

C.  What  is  the  purpose  of  the  submitted 
rule  revision? 

II.  EPA’s  Evaluation  and  Action 

A.  How  is  EPA  evaluating  the  rule? 
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B.  Does  the  rule  meet  the  evaluation 
criteria? 

C.  EPA  recommendations  to  further 
improve  the  rule. 

D.  Public  comment  and  final  action. 

111.  Statutory  and  Executive  Order  Reviews 


I.  The  State’s  Submittal 

A.  What  rule  did  the  State  submit? 

Table  1  lists  the  rule  addressed  by  this 
proposal  with  the  date  that  it  was 


adopted  by  the  local  air  agency  and 
submitted  by  the  California  Air 
Resources  Board  (CARB). 


Table  1— Submitted  Rule 


■  Local  agency 

Rule  No. 

Rule  title 

_ 1 

Adopted  ' 

Submitted 

SJVUAPCD  . 

4308 

Boilers,  Steam  Generators  and  Process  Heaters — 0.75  to  less  than 

12/17/09  1 

05/17/10 

2.0  MMbtu/hr. 

1 

_ L 

On  June  8,  2010,  EPA  determined  that 
the  submittal  for  SJVUAPCD  Rule  4308 
met  the  completeness  criteria  in  40  CFR 
Part  51,  Appendix  V,  which  must  be 
met  before  formal  EPA  review. 

B.  Are  there  other  versions  of  this  rule? 

We  approved  an  earlier  version  of 
Rule  4308  into  the  SIP  on  May  30,  2007 
(72  FR  29886). 

C.  What  is  the  purpose  of  the  submitted 
rule  revision? 

NOx  helps  produce  ground-level 
ozone,  smog  and  particulate  matter, 
which  harm  human  health  and  the 
environment.  Section  110(a)  of  the  CAA 
requires  States  to  submit  regulations 
that  control  NOx  emissions.  Rule  4308 
limits  NOx  and  CO  emissions  from 
boilers,  steam  generators,  process 
heaters  and  water  heaters  with  a  total 
rated  heat  input  equal  or  larger  than 
0.075  MMBtu/hour  and  less  than  2 
MMBtu/hour.  Rule  4308  was  amended 
to  include  specific  limits  for 
instantaneous  and  pool  water  heaters  as 
well  as  to  strengthen  the  NOx  emission 
limits  for  other  units.  EPA’s  technical 
support  document  (TSD)  has  more 
information  about  this  rule. 

II.  EPA’s  Evaluation  and  Action 

A.  How  is  EPA  evaluating  the  rule? 

Generally,  SIP  rules  must  be 
enforceable  (see  section  110(a)  of  the 
Act),  must  require  Reasonably  Available 
Control  Technology  (RACT)  for  each 
category  of  sources  covered  by  a  Control 
Techniques  Guidelines  (CTG)  document 
as  well  as  each  major  source  in 
nonattainment  areas  (see  sections 
182(a)(2)  and  182(f)),  must  implement 
Reasonably  Available  Control  Measures 
(RACM)  for  PM2.5  nonattainment  areas 
(see  CAA  section  172(c)(1)),  and  must 
not  relax  existing  requirements  (see 
sections  110(1)  and  193).  The 
SJVUAPCD  regulates  ozone  and  PM2.5 
nonattainment  areas  (see  40  CFR  part 
81),  so  Rule  4308  must  fulfill  RACT  and 
■RACM. 

Guidance  and  policy  documents  that 
we  use  to  evaluate  enforceability,  RACT 


and  RACM  requirements  consistently 
include  the  following: 

1.  “State  Implementation  Plans; 
Nitrogen  Oxides  Supplement  to  the 
General  Preamble;  Clean  Air  Act 
Amendments  of  1990  Implementation  of 
Title  I;  Proposed  Rule,”  (tbe  NOx 
Supplement),  57  FR  55620,  November 
25,  1992. 

2.  “Issues  Relating  to  VOC  Regulation 
Outpoints,  Deficiencies,  and 
Deviations,”  EPA,  May  25, 1988  (the 
Bluebook). 

3.  “Guidance  Document  for  Correcting 
Common  VOC  &  Other  Rule 
Deficiencies,”  EPA  Region  9,  August  21, 
2001  (the  Little  Bluebook). 

4.  “Determination  of  Reasonably 
Available  Control  Technology  and  Best 
Available  Retrofit  Control  Technology 
for  Industrial,  Institutional,  and 
Commercial  Boilers,  Steam  Generators, 
and  Process  Heaters,”  CARB,  July  18, 
1991. 

5.  “Alternative  Control  Techniques 
Document —  NOx  Emissions  from 
Industrial/Commercial/Institutional 
(ICI)  Boilers,”  U.S.  EPA,  453/R-94-Q22, 
March  1994. 

6.  “Alternative  Control  Techniques 
Document — NOx  Emissions.” 

B.  Does  the  rule  meet  the  evaluation 
criteria? 

We  believe  this  rule  is  consistent  with 
the  relevant  policy  and  guidance 
regarding  enforceability,  RACT,  RACM 
and  SIP  relaxations.  The  TSD  has  more 
information  on  our  evaluation. 

C.  EPA  Becommendations  to  Further 
Improve  the  Rule 

The  TSD  describes  additional  rule 
revisions  that  we  recommend  for  the 
next  time  the  local  agency  modifies  the 
rule. 

D.  Public  Comment  and  Final  Action 

Because  EPA  believes  the  submitted 
rule  fulfills  all  relevant  requirements, 
we  are  proposing  to  fully  approve  it  as 
described  in  section  110(k)(3)  of  the  Act. 
We  will  accept  comments  from  the 
public  on  this  proposal  for  the  next  30 
days.  Unless  we  receive  convincing  new 


information  during  the  comment  period, 
we  intend  to  publish  a  final  approval 
action  that  will  incorporate  this  rule 
into  the  federally  enforceable  SIP. 

m.  Statutory  and  Executive  Order 
Reviews 

Under  the  Clean  Air  Act,  the 
Administrator  is  required  to  approve  a 
SIP  submission  that  complies  with  the 
provisions  of  the  Act  and  applicable 
Federal  regulations.  42  U.S.C.  7410(k); 
40  CFR  52.02(a).  Thus,  in  reviewing  SIP 
submissions,  EPA’s  role  is  to  approve 
State  choices,  provided  that  they  meet 
the  criteria  of  the  Clean  Air  Act. 
Accordingly,  this  action  merely 
approves  State  law  as  meeting  Federal 
requirements  and  does  not  impose 
additional  requirements  beyond  those 
imposed  by  State  law.  For  that  reason, 
this  action; 

•  Is  not  a  “significant  regulatory 
action”  subject  to  review  by  the  Office 
of  Management  and  Budget  under 
Executive  Order  12866  (58  FR  51735, 
October  4,  1993); 

•  Does  not  impo.se  an  information 
collection  burden  under  the  provisions 
of  the  Paperwork  Reduction  Act  (44 
U.S.C.  3501  et  seq.); 

•  Is  certified  as  not  having  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.y, 

•  Does  not  contain  any  unfunded 
mandate  or  significantly  or  uniquely 
affect  small  governments,  as  described 
in  the  Unfunded  Mandates  Reform  Act 
of  1995  (Pub.  L.  104-4); 

•  Does  not  have  Federalism 
implications  as  specified  in  Executive 
Order  13132  (64  FR  43255,  August  10, 
1999); 

•  Is  not  an  economically  significant 
regulatory  action  based  on  health  or 
safety  risks  subject  to  Executive  Order 
13045  (62  FR  19885,  April  23,  1997); 

•  Is  not  a  significant  regulatory  action 
subject  to  Executive  Order  13211  (66  FR 
28355,  May  22,  2001); 

•  Is  not  subject  to  requirements  of 
Section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
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Act  of  1995  (15  U.S.C.  272  note)  because 
application  of  those  requirements  would 
be  inconsistent  with  the  Clean  Air  Act; 
and 

•  Does  not  provide  EPA  with  the 
discretionary  authority  to  address,  as 
appropriate,  disproportionate  human 
health  or  environmental  effects,  using 
practicable  and  legally  permissible 
methods,  under  Executive  Order  12898 
(59  FR  7629,  February  16,  1994). 

In  addition,  this  rule  does  not  have 
tribal  implications  as  specified  by 
Executive  Order  13175  (65  FR  67249, 
November  9,  2000),  because  the  SIP  is 
not  approved  to  apply  in  Indian  country 
located  in  the  State,  and  EPA  notes  that 
it  will  not  impose  substantial  direct 
costs  on  tribal  governments  or  preempt 
tribal  law. 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Intergovernmental 
relations.  Nitrogen  dioxide.  Ozone, 
Particulate  matter.  Reporting  and 
recordkeeping  requirements. 

Authority:  42  U.S.C.  7401  et  seq. 

Dated:  July  21.  2010. 

Keith  Takata, 

Acting  Regional  Administrator,  Region  IX. 

[FR  Doc.  2010-18926  Filed  7-30-10;  8:45  am] 
BILLING  CODE  6560-50-P 

ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[EPA-R09-OAR-2010-0418;  FRL-9183-8] 

Revisions  to  the  California  State 
Implementation  Plan,  Santa  Barbara 
County  Air  Pollution  Control  District 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  rule. 

SUMMARY:  EPA  is  proposing  a  limited 
approval  and  limited  disapproval  of 


revisions  to  the  Santa  Barbara  County 
Air  Pollution  Control  District 
(SBCAPCD)  portion  of  the  California* 
State  Implementation  Plan  (SIP).  These 
revisions  concern  oxides  of  nitrogen 
(NOx)  emissions  from  boilers,  steam 
generators  and  process  heaters  with  a 
rated  heat  input  rate  greater  than  2 
million  BTU/hr  and  less  than  5  million 
BTU/hr  and  internal  combustion 
engines  with  a  rated  brake  horse  power 
of  50  or  greater.  We  are  proposing  action 
on  local  rules  that  regulate  these 
emission  sources  under  the  Clean  Air 
Act  as  amended  in  1990  (CAA  or  the 
Act).  We  are  taking  comments  on  this 
proposal  and  plan  to  follow  with  a  final 
action. 

DATES:  Any  comments  must  arrive  by 
September  1,  2010. 

ADDRESSES:  Submit  comments, 
identified  by  docket  number  EPA-R09- 
OAR-2 01 0-0418,  by  one  of  the 
following  methods; 

1.  Federal  eRuIemaking  Portal: 
http://u'ww\reguIations.gov.  Follow  the 
on-line  instructions. 

2.  E-mail:  steckel.andrew@epa.gov. 

3.  Mail  or  Deliver:  Andrew  Stec^el 
(Air-4),  U.S.  Environmental  Protection 
Agency  Region  IX,  75  Hawthorne  Street, 
San  Francisco,  CA  94105-3901. 

Instructions:  All  comments  will  be 
included  in  the  public  docket  without 
change  and  may  be  made  available 
online  at  http://w'ww.reguIations.gov, 
including  any  personal  information 
provided,  unless  the  comment  includes 
Confidential  Business  Information  (CBI) 
or  other  information  whose  disclosure  is 
restricted  by  statute.  Information  that 
you  consider  CBI  or  otherwise  protected 
should  be  clearly  identified  as  such  and 
should  not  be  submitted  through 
http:/ /wwvK'.regulations.gov  or  e-mail. 
http://www.reguIations.gov  is  an 
“anonymous  access”  system,  and  EPA 
will  not  know  your  identity  or  contact 
information  unless  you  provide  it  in  the 
body  of  your  comment.  If  you  send  e- 
mail  directly  to  EPA,  your  e-mail 
address  will  be  automatically  captured 


and  included  as  part  of  the  public 
comment.  If  EPA  cannot  read  your 
comment  due  to  technical  difficulties 
and  cannot  contact  you  for  clarification, 
EPA  may  not  be  able  to  consider  your 
comment. 

Docket:  The  index  to  the  docket  for 
this  action  is  available  electronically  at 
http:/ /wwvw.regulations.gov  and  in  hard 
copy  at  EPA  Region  IX,  75  Hawthorne 
Street,  San  Francisco,  California.  While 
all  documents  in  the  docket  are  listed  in 
the- index,  some  information  may  be 
publicly  available  only  at  the  hard  copy 
location  (e.g.,  copyrighted  material),  and 
some  may  not  be  publicly  available  in 
either  location  (e.g.,  CBI).  To  inspect  the 
hard  copy  materials,  please  schedule  an 
appointment  during  normal  busine.ss 
hours  with  the  contact  listed  in  the  FOR 
FURTHER  INFORMATION  CONTACT  section. 

FOR  FURTHER  INFORMATION  CONTACT: 

Idalia  Perez,  EPA  Region  IX,  (415)  972- 
3248,  perez.idalia@epa.gov. 

SUPPLEMENTARY  INFORMATION: 

Throughout  this  document,  “we,”  “us” 
arid  “our”  refer  to  EPA. 

Table  o.f  Contents 

I.  The  State’s  Submittal 

A.  What  rules  did  the  State  submit? 

B.  Are  there  other  versions  of  these  rules? 

C.  What  is  the  purpose  of  the  submitted 
rules? 

II.  EPA’s  Evaluation  and  Action 

A.  How  is  EPA  evaluating  the  rules? 

B.  Do  the  rules  meet  the  evaluation 
criteria? 

C.  What  are  the  rules’  deficiencies? 

D.  EPA  Recommendations  to  Further 
Improve  the  Rule 

E.  Proposed  Action  and  Public  Comment 

III.  Statutory  and  Executive  Order  Reviews 

I.  The  State’s  Submittal 

A.  What  rules  did  the  State  submit? 

Table  1  lists  the  rules  addressed  by 
this  proposal  with  the  dates  that  they 
were  adopted  by  the  local  air  agency 
and  submitted  hy  the  California  Air 
Resources  Board  (CARB). 


Table  1— Submitted  Rules 


Local  agency 

Rule  No.  j 

Rule  title 

Adopted 

Submitted 

SBCAPCD  . 

361 

Small  Boilers,  Steam  Generators  and  Process  Heaters . 

01/17/08 

07/18/08 

SBCAPCD  . 

333 

Control  of  Emissions  from  Reciprocating  Internal  Combustion  En¬ 
gines. 

06/19/08 

10/20/08 

On  August  22,  2008,  the  submittal  for 
SBCAPCD  Rule  361  was  found  to  meet 
the  completeness  criteria  in  40  CFR  part 
51,  appendix  V,  which  must  be  met 
before  formal  EPA  review.  On 
November  22,  2008,, the  submittal  for 


SBCAPCD  333  was  found  to  meet  the 
completeness  criteria. 

B.  Are  there  other  versions  of  these 
rules? 

There  are  no  previous  versions  of 
Rule  361  in  the  SIP.  There  are  no 


previous  versions  of  Rule  333  in  the  SIP, 
although  the  District  submitted  a 
previous  version  of  this  rule  on  June  19, 
1992  and  we  proposed  a  limited 
approval  and  a  limited  disapproval  (60 
FR  6049)  but  did  not  finalize  the  action. 
The  District  then  submitted  another 
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version  of  this  rule  on  March  10,  1998 
and  later  withdrew  the  submittal  on 
January  18,  2000. 

C;  What  is  the  purpose  of  the  submitted 
rules? 

NOx  helps  produce  ground-level 
ozone,  smog  and  particulate  matter, 
which  harm  human  health  and  the 
environment.  Section  110(a)  of  the  CAA 
requires  States  to  submit  regulations 
that  control  NOx  emissions.  Rule  361 
regulates  emissions  of  oxides  of  nitrogen 
(NOx)  and  carbon  monoxide  (CO)  from 
boilers,  steam  generators  and  process 
heaters  with  a  rated  heat  input  rate 
greater  than  2  million  BTU/hr  and  less 
than  5  million  BTU/hr.  Rule  333  « 

regulates  emissions  of  nitrogen  oxides 
(NOx),  reactive  organic  compounds 
(ROC)  and  carbon  monoxide  (CO)  from 
internal  combustion  (IC)  engines  with  a 
rated  brake  hor.se  power  of  50  or  greater. 
EPA’s  technical  support  documents 
(TSDs)  have  more  information  about 
these  rules. 

II.  EPA’s  Evaluation  and  Action 

A.  How  is  EPA  evaluating  the  rules? 

Generally,  SIP  rules  must  be 
enforceable  (see  section  110(a)  of  the 
Act),  must  require.  Reasonably  Available 
Control  Technology  (RACT)  for  each 
category  of  sources  covered  by  a  Control 
Techniques  Guidelines  (CTG)  document 
as  well  as  each  major  source  in 
nonattainment  areas  (see  sections 
182(a)(2)  and  182(f)),  and  must  not  relax 
existing  requirements  (see  sections 
110(1)  and  193).  The  SBCAPCD  regulates 
an  area  that  is  classified  as  maintenance 
for  the  1-hour  ozone  standard  and  is  in 
attainment  for  all  criteria  pollutants  (see 
40  CFR  part  81),  thus.  Rules  361  and 
333  do  not  have  to  fulfill  RAGT 
requirements. 

Guidance  and  policy  documents  that 
we  use  to  evaluate  enforceability 
consistently  include  the  following: 

1.  “State  Implementation  Plans; 
Nitrogen  Oxides  Supplement  to  the 
General  Preamble;  Glean  Air  Act 
Amendments  of  1990  Implementation  of 
Title  I;  Proposed  Rule,”  (the  NOx 
Supplement),  57  FR  55620,  November 
25,  1992. 

2.  “Issues  Relating  to  VQC  Regulation 
Cutpoints,  Deficiencies,  and 
Deviations,”  EPA,  May  25,  1988  (the 
Bluebook). 

3.  “Guidance  Document  for  Gorrecting 
Common  VOC  &  Other  Rule 
Deficiencies,”  EPA  Region  9,  August  21, 
2001  (the  Little  Bluebook). 

4.  “State  Implementation  Plans; 
General  Preamble  for  the 
Implementation  of  Title  I  of  the  Clean 
Air  Act  Amendments  of  1990”,  57  FR 


13498,  April  16,  1992;  57  FR  18070, 

April  28,  1992. 

5.  “State  Implementation  Plans  (SIPs); 
Policy  Regarding  Excess  Emissions 
During  Malfunctions,  Startup  and 
Shutdown”  from  Steven  A.  Herman, 
Assistant  Administrator  for  Enforcement 
and  Compliance  Assurance,  and  Robert 
Perciasepe,  A.ssistant  Administrator  for 
Air  and  Radiation,  September  9,  1999. 

B.  Do  the  rules  meet  the  evaluation 
criteria? 

Rules  361  and  333  improve  the  SIP  by 
establishing  more  stringent  emission 
limits.  The  rules  are  largely  consistent 
with  the  relevant  policy  and  guidance 
regarding  enforceability  and  SIP 
relaxations.  Rule  provisions  which  do 
not  meet  the  evaluation  criteria  are 
summarized  below  and  discussed 
further  in  the  TSDs. 

C.  What  are  the  rule  deficiencies? 

These  provisions  in  Rule  361  conflict 
with  section  110(a)  of  the  Act  and 
prevent  full  approval  of  the  SIP 
revision. 

1.  Section  F.3  defines  the  length  of  the 
startup  and  shutdown  intervals  as  “not 
last[ing)  longer  than  is  necessary  to 
reach  stable  temperatures  and 
conditions”.  This  leads  to  enforceability 
concerns  due  to  the  lack  of  specificity 
of  the  duration  of  these  periods.  The 
duration  of  these  periods  should  be 
further  specified. 

2.  Section  G.4  states  that 
documentation  of  fuel  sulfur  content 
must  be  kept  as  a  record.  The  type  of 
documentation  required  should  be 
specified  in  the  rule. 

These  provisions  in  Rule  333  conflict 
with  section  110(a)  of  the  Act  and 
prevent  full  approval  of  the  SIP 
revision. 

1.  Rule  333  includes  various 
provisions  allowing  for  APGO  discretion 
without  having  explicit  and  replicable 
procedures  that  define  how  the 
discretion  will  be  exercised  to  assure 
emission  reductions. 

2.  Section  I.l  indicates  that  source 
tests  shall  be  performed  at  the  engine’s 
maximum  load  or  under  the  engines’ 
typical  duty  cycle  as  demonstrated  by 
historical  operation  data.  This  .should  be 
constrained  to  the  engine’s  maximum 
load  or  conditions  specified  in  the 
Permit  to  Operate.  The  option  for  testing 
at  the  engine’s  typical  duty  cycle  should 
be  further  defined  and  justified. 

D.  EPA  Recommendations  to  Further 
Improve  the  Rule 

The  TSDs  describe  additional  rule 
revisions  that  we  recommend  for  the 
next  time  the  local  agency  modifies  the 
rules  but  that  are  not  the  basis  for 
disapproval  at  this  time. 


E.  Proposed  Action  and  Public 
Comment 

As  authorized  in  sections  110(k)(3) 
and  301(a)  of  the  Act,  EPA  is  proposing 
a  limited  approval  of  the  submitted 
rules  to  improve  the  .SIP.  If  finalized, 
this  action  would  incorporate  the 
submitted  rules  into  the  SIP,  including 
tho.se  provisions  identified  as  deficient. 
This  approval  is  limited  because  EPA  is 
simultaneously  proposing  a  limited 
disapproval  of  the  rules  under  section 
110(k)(3).  If  this  disapproval  is 
finalized,  no  sanctions  will  be  imposed 
under  section  179  of  the  Act  because 
SBGAPGD  is  not  a  required  to  have 
these  rules  in  the  applicable  SIP.  A  final 
disapproval  would  also  not  trigger  the  2- 
year  clock  for  the  federal 
implementation  plan  (FIP)  requirement 
under  section  110(c).  Note  that  the 
submitted  rules  have  been  adopted  by 
the  SBGAPGD,  and  EPA’s  final  limited 
disapproval  would  not  prevent  the  local 
agency  from  enforcing  them. 

We  will  accept  comments  from  the 
public  on  the  proposed  limited  approval 
and  limited  disapproval  for  the  next  30 
days. 

III.  Statutory  and  Executive  Order 
Reviews 

A.  Executive  Order  12866,  Regulatory  ' 
Planning  and  Review 

The  Office  of  Management  and  Budget 
(OMB)  has  exempted  this  regulatory 
action  from  Executive  Order  12866, 
entitled  “Regulatory  Planning  and 
Review.” 

R.  Paperwork  Reduction  Act 

This  action  does  not  impose  an 
information  collection  burden  under  the 
pr.^v^isions  of  the  Paperwork  Reduction 
Act,  44  U.S.C.  3501  et  seq.  Burden  is 
defined  at  5  CFR  1320.3(b). 

C.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (RFA) 
generally  requires  an  agency  to  conduct 
a  regulatory  flexibility  analysis  of  any 
rule  subject  to  notice  and  comment 
rulemaking  requirements  unless  the 
agency  certifies  that  the  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  not-for-profit  enterprises,  and 
small  governmental  jurisdictions. 

These  rides  will  not  have  a  significant 
impact  on  a  .substantial  number  of  small 
entities  because  SIP  approvals  or 
disapprov'als  under  section  110  and 
subchapter  I,  part  D  of  the  Clean  Air  Act 
do  not  create  any  new  requirements  but 
simply  approve  or  disapprove 
requirements  that  the  State  is  already 
imposing.  Therefore,  because  the 
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proposed  Federal  SIP  limited  approval/ 
limited  disapproval  does  not  create  any 
new  requirements,  I  certify  that  this 
action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

Moreover,  due  to  the  nature  of  the 
Federal-State  relationship  under  the 
Clean  Air  Act,  preparation  of  flexibility 
analysis  would  constitute  Federal 
inquiry  into  the  economic 
reasonableness  of  state  action.  The 
Clean  Air  Act  forbids  EPA  to  base  its 
actions  concerning  SIPs  on  such 
grounds.  Union  Electric  Co.,  v.  U.S. 

EPA,  427  U.S.  246,  255-66  (1976);  42 
U.S.C.  7410(a)(2). 

D.  Unfunded  Mandates  Reform  Act 

Under  sections  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
(“Unfunded  Mandates  Act”),  signed  into 
law  on  March  22, 1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandatq  that 
may  result  in  estimated  costs  to  State, 
local,  or  tribal  governments  in  the 
aggregate;  or  to  the  private  sector,  of 
$100  million  or  more.  Under  section 
205,  EPA  must  select  the  most  cost- 
effective  and  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule  and  is  consistent  with 
statutory  requirements.  Section  203 
requires  EPA  to  establish  a  plan  for 
informing  and  advising  any  small 
governments  that  may  be  significantly 
or  uniquely  impacted  by  the  rule. 

EPA  has  determined  that  the  limited 
approval/limited  disapproval  action 
proposed  does  not  include  a  Federal 
mandate  that  may  result  in  estimated 
costs  of  $100  million  or  more  to  either 
State,  local,  or  tribal  governments  in  the 
aggregate,  or  to  the  private  sector.  This 
Federal  action  proposes  to  approve  and 
di.sapprove  pre-existing  requirements 
under  State  or  local  law,  and  imposes 
no  new  requirements.  Accordingly,  no 
additional  costs  to  State,  local,  or  tribal 
governments,  or  to  the  private  sector, 
result  from  this  action. 

E.  Executive  Order  13132,  Federalism 

Federalism  (64  FR  43255,  August  10, 
1999)  revokes  and  replaces  Executive 
Orders  12612  (Federalism)  and  12875 
(Enhancing  the  Intergovernmental 
Partnership).  Executive  Order  13132 
requires  EPA  to  develop  an  accountable 
process  to  ensure  “meaningful  and 
timely  input  by  State  and  local  officials 
in  the  development  of  regulatory 
policies  that  have  federalism 
implications.”  “Policies  that  have 
federalism  implication.s”  is  defined  in 
the  Executive  Order  to  include 
regulations  that  have  “substantial  direct 


effects  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution.of 
power  and  responsibilities  among  the 
various  levels  of  government.”  Under 
Executive  Order  13132,  EPA  mayjiot 
issue  a  regulation  that  has  federalism 
implications,  that  imposes  substantial 
direct  compliance  costs,  and  that  is  not 
required  by  statute,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  State  and  local 
governments,  or  EPA  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation.  EPA  also  may  not  issue  a 
regulation  that  has  federalism 
implications  and  that  preempts  State 
law  unless  the  Agency  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation. 

These  rules  will  not  have  substantial 
direct  effects  on  the  States,  on  the 
relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132,  because  it 
merely  proposes  to  approve  or 
disapprove  State  rules  implementing  a 
Federal  standard,  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
Clean  Air  Act.  Thus,  the  requirements  of 
section  6  of  the  Executive  Order  do  not 
apply  to  this  rule. 

F.  Executive  Order  13175,  Coordination 
With  Indian  Tribal  Governments 

Executive  Order  13175,  entitled 
“Consultation  and  Coordination  with 
Indian  Tribal  Governments”  (65  FR 
67249,  November  9,  2000),  requires  EPA 
to  develop  an  accountable  process  to 
ensure  “meaningful  and  timely  input  by 
tribal  officials  in  the  development  of 
regulatory  policies  that  have  tribal 
implications.”  These  proposed  rules  do 
not  have  tribal  implications,  as  specified 
in  Executive  Order  13175.  They  will  not 
have  substantial  direct  effects  on  tribal 
governments,  on  the  relationship 
between  the  Federal  government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  government  and  Indian  tribes. 
Thus,  Executive  Order  13175  does  not 
apply  to  these  rules. 

EPA  specifically  solicits  additional 
comment  on  these  proposed  rules  from 
tribal  officials. 


G.  Executive  Order  13045,  Protection  of 
Children  From  Environmental  Health 
Risks  and  Safety  Risks 

EPA  interprets  Executive  Order  13045 
(62  FR  19885,  April  23,  1997)  as 
applying  only  to  those  regulatory 
actions  that  concern  health  or  safety 
risks,  such  that  the  analysis  required 
under  section  5-501  of  the  Executive 
Order  has  the  potential  to  influence  the 
regulation.  This  rule  is  not  subject  to 
Executive  Order  13045,  because  it 
approves  state  rules  implementing  a 
Federal  standard. 

H.  Executive  Order  1321 1,  Actions  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use 

These  rules  are  not  subject  to 
Executive  Order  13211,  “Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use”  (66  FR'28355,  May 
22,  2001)  because  they  are  not  a 
significant  regulatory  action  under 
Executive  Order  12866. 

/.  National  Technology  Transfer  and 
Advancement  Act 

Section  12  of  the  National  Technology 
Transfer  and  Advancement  Act 
(NTTAA)  of  1995  requires  Federal 
agencies  to  evaluate  existing  technical 
standards  when  developing  a  new 
regulation.  To  comply  with  NTTAA, 
EPA  must  consider  and  use  “voluntary 
consensus  standards”  (VCS)  if  available 
and  applicable  w’hen  developing 
programs  and  policies  unless  doing  so 
would  be  inconsistent  with  applicable 
law  or  otherwise  impractical. 

The  EPA  believes  that  VCS  are 
inapplicable  to  this  action.  Today’s 
action  does  not  require  the  public  to 
perform  activities  conducive  to  the  use 
of  VCS. 

/.  Executive  Order  12898:  Federal 
Actions  To  Address  Environmental 
Justice  in  Minority  Populations  and 
Low-Income  Population 

Executive  Order  (EO)  12898  (59  FR 
7629  (Feb.  16,  1994))  e,stablishes  federal 
executive  policy  on  environniental 
justice.  Its  main  provision  directs 
Federal  agencies,  to  the  greatest  extent 
practicable  and  permitted  by  law,  to 
make  enviroiiHsental  justice  part  of  their 
mission  by  identifying  and  addressing, 
as  appropriate,  disproportionately  high 
and  adverse  human  health  or 
environmental  effects  of  their  programs, 
policies,  and  activities  on  minority 
populations  and  low-income 
popnlations  in  the  United  States.  The 
Executive  Order  has  informed  the 
development  and  implementation  of 
EPA’s  environmental  justice  program 
and  policies.  Consistent  with  the 
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Executive  Order  and  the  associated 
Presidential  Memorandum,  the 
Agency’s  environmental  justice  policies 
promote  environmental  protection  by 
focusing  attention  and  Agency  efforts  on 
addressing  the  types  of  environmental 
harms  and  risks  that  are  prevalent 
among  minority,  low-income  and  Tribal 
populations. 

This  action  will  not  have 
disproportionately  high  and  adverse 
.human  health  or  environmental  effects 
on  minority,  low-income  or  Tribal 
populations  because  it  increases  the 
level  of  environmental  protection  for  all 
affected  populations  without  having  any 
disproportionately  high  and  adverse 
human  health  or  environmental  effects 
on  any  population,  including  any 
minority  or  low-income  population. 
Specially,  EPA’s  simultaneous  limited 
approval  and  limited  disapproval  of 
Rules  361  and  333  would  have  the  affect 
of  strengthening  environmental 
requirements  throughout  SBCAPCD, 
and  would  not  relax  environmental 
requirements  in  any  area. 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection,  Air 
pollution  control.  Intergovernmental 
relations,  Nitrogen  dioxide.  Ozone, 
Reporting  and  recordkeeping 
requirements. 

Authority:  42  U.S.C.  7401  et  seq. 

Dated:  July  21,  2010. 

Keith  Takata, 

Acting  Regional  Administrator,  Region  IX. 

(FR  Doc.  2010-18889  Hied  7-30-10;  8:45  am] 

BILLING  CODE  656&-50-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  665 

[Docket  No.  100630283-0300-01] 

RIN  0648-XX15 

Fisheries  in  the  Western  Pacific; 
Bottomfish  and  Seamount  Groundfish 
Fisheries;  2010-11  Main  Hawaiian 
Islands  Bottomfish  Total  Allowable 
Catch 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Proposed  specification;  request 
for  comments. 

SUMMARY:  NMFS  proposes  to  specify  a 
total  allowable  catch  (TAG)  for  the 
2010-11  fishing  year  of  254,050  lb 


(115,235  kg)  of  Deep  7  bottomfish  in  the 
main  Hawaiian  Islands  (MHI).  The  TAG 
would  be  set  in  accordance  with 
regulations  established  to  support  long¬ 
term  sustainability  of  Hawaii 
bottomfish. 

DATES:  Comments  must  be  received  by 
August  17,  2010. 

ADDRESSES:  Comments  on  this  proposed 
specification,  identified  by  0648-XX15, 
may  be  sent  to  either  of  the  following 
addresses: 

•  Electronic  .Submission:  Submit  all 
electronic  public  comments  via  the 
Federal  e-Rulemaking  Portal 
www.regulations.gov:  or 

•  Mail:  Mail  written  comments  to 
Michael  D.  Tosatto,  Acting  Regional 
Administrator,  NMFS,  Pacific  Islands 
Region  (PIR),  1601  Kapiolani  Blvd,  Suite 
1110,  Honolulu,  HI  96814-4700. 

Instructions:  Comments  must  be 
submitted  to  one  of  these  two  addresses 
to  ensure  that  the  comments  are 
received,  documented,  and  considered 
by  NMFS.  Comments  sent  to  any  other 
address  or  individual,  or  received  after 
the  end  of  the  comment  period,  may  not 
be  considered.  Comments  will  be  posted 
for  public  viewing  after  thecomment 
period  has  closed.  All  comments 
received  are  a  part  of  the  public  record 
and  will  generally  be  posted  to 
wwiv.reguIations.gov  without  change. 

All  personal  identifying  information 
(e.g.,  name,  address,  etc.)  submitted 
voluntarily  by  the  commenter  may  be 
publicly  accessible.  Do  not  submit 
confidential  business  information,  or 
otherwise  sensitive  or  protected 
information.  NMFS  will  accept 
anonymous  comments  (enter  “NA”  in 
the  required  fields  if  you  wish  to  remain 
anonymous).  Attachments  to  electronic 
comments  will  be  accepted  in  Microsoft 
Word  or  Excel,  WordPerfect,  or  Adobe 
PDF  file  formats  only. 

A  supplemental  environmental 
assessment  (EA)  was  prepared  that 
describes  the  impact  on  the  human 
environment  that  would  result  from  this 
proposed  action.  Based  on  the 
environmental  impact  analyses 
presented  in  the  EA,  NMFS  prepared  a 
finding  of  no  significant  impact  (FONSI) 
for  the  proposed  action.  Copies  of  the 
EA  and  FONSI  are  available  from 
mvw.regulations.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  Bob 

Harman,  NMFS  PIR  Sustainable 
Fisheries,  808-944-2271. 
SUPPLEMENTARY  INFORMATION:  This 
Federal  Register  document  is  available 
at  www.gpoaccess.gov/fr. 

The  bottomfish  fishery  in  Federal 
waters  around  Hawaii  is  managed  under 
the  Hawaii  fishery  ecosystem  plan 


(FEP),  developed  by  the  Western  Pacific 
Fishery  Management  Council  (Council) 
and  implemented  by  NMFS  under  the 
authority  of  the  Magnuson-Stevens 
Fishery  Conservation  and  Management 
Act,  16  U.S.C.  1801  et  seq.  (Magnuson- 
Stevens  Act).  Regulations  governing 
bottomfish  fishing  by  U.S.  vessels  in 
accordance  with  the  Hawaii  FEP  appear 
at  50  CFR  part  665  and  subpart  H  of  50 
CFR  part  600.  Currently,  bottomfish 
stocks  in  the  Hawaiian  Archipelago  are 
not  experiencing  overfishing,  and  efforts 
to  minimize  localized  stock  depletion  in 
the  MHI  Management  Subarea  are 
precautionary.  The  MHI  Management 
Subare?a  refers  to  the  portion  of  the  U.S. 
Exclusive  Economic  Zone  around  the 
Hawaiian  Archipelago  lying  to  the  east 
of  161°  20’  W.  long. 

Pursuant  to  regulations  at  50  CFR 
665.211,  NMFS  must  specify  a  TAG  for 
Deep  7  bottomfish  in  the  MHI  for  each 
fishing  year  (September  1  through 
August  31),  based  on  a  recommendation 
from  the  Council,  considering  the  best 
available  scientific,  commercial,  and 
other  information,  and  taking  into 
account  the  associated  risk  of 
overfishing.  The  Deep  7  bottomfish  are 
onaga  [Etelis  coruscans),  ehu  (E. 
carbunculus),  gindai  [Pristipomoides 
zonatus),  kalekale  (P.  sieboldii), 
opakapaka  (P.  filanientosus),  lehi 
(Aphareiis  rutilans),  and  hapuupuu 
[Epinepheliis  quernus). 

NMFS  uses  commercial  landings  data 
to  project  the  date  when  the  TAG  for  the 
year  will  be  reached,  and  clo.ses  the 
non-commercial  and  commercial 
fisheries  from  that  date  until  the  end  of 
the  fishing  year.  During  a  fishery  closure 
for  Deep  7  bottomfish,  no  person  may 
fish  for,  possess,  or  sell  any  of  these  fish 
in  the  MHI,  except  as  otherwise 
authorized  by  law.  Specifically,  fishing 
for,  and  the  resultant  possession  or  sale 
of.  Deep  7  bottomfish  by  vessels  legally 
registered  to  Pacific  Remote- Island  Area 
bottomfish  fishing  permits,  and 
conducted  in  compliance  with  all  other 
laws  and  regulations,  are  not  affected  by 
the  closure.  There  is  no  prohibition  on 
fishing  for  or  selling  other  non-Deep  7 
bottomfish  species  throughout  the  year. 

For  the  2009-10  fishing  year,  the  TAG 
was  254,050  lb  (115,235  kg)  (74  FR 
48422;  September  23,  2009).  Monitoring 
of  the  commercial  fishery  indicated  that 
the  TAG  for  the  2009-10  fishing  year 
was  projected  to  be  reached  by  April  20. 
2010,  and,  in  accordance  with  the 
regulations  at  §665.211,  NMFS 
published  a  temporary  rule  closing  the 
non-commercial  and  commercial  MHI 
bottomfish  fisheries  on  April  20,  2010 
(75  FR  17070;  April  5,  2010). 
Subsequent  analyses  indicated  that  the 
2009-10  bottomfish  fishery  took 
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208,412  lb  (94,534  kg).  The  fishery  is 
scheduled  to  re-open  on  September  1, 
2010. 

At  its  148th  meeting  in  Honolulu, 
Hawaii,  held  from  June  28  -  July  1,  2010, 
the  Council  reviewed  information  about 
the  bottomfish  fishery,  including  a  2008 
stock  assessment  that  was  updated  in 
2009  by  the  NMFS  Pacific  Islands 
Fisheries  Science  Center  (PIFSC).  After 
considering  the  status  of  stocks,  risks  of 
overfishing,  recommendations  from  the 
Council’s  Science  and  Statistical 
Committee  and  input  from  the  public, 
the  Council  recommended  a  TAC  of 
254,050  lb  (115,235  kg).  The  proposed 
TAC  is  associated  with  a  zero  percent 
risk  of  overfishing  of  Hawaiian 
archipelagic  bottomfish  stocks.  The  risk 
of  localized  deplet'on  (or  excess  fishing 
mortality)  of  the  MHI  management 
subarea  bottomfish  stocks  is  estimated 
,to  be  in  the  range  of  33  to  38  percent. 

The  most  recent  stock  assessment 
assumed  that  the  entire  2009-10  TAC 
would  be  caught,  but  because  the  2009- 
10  fishery  took  less  than  the  TAC,  the 
associated  risk  of  localized  depletion 
with  the  2010-11  TAC  should  be  even 
less  than  33  to  38  percent.  These  risk 
levels  are  more  conservative  than  the  50 
percent  risk  threshold  allowed  under 
the  Magnuson-Stevens  Act. 

NMFS  will  consider  the  Council’s 
recommendation,  potential 
environmental  and  economic  effects  of 
the  proposed  TAC,  and  comments 
received  during  the  public  comment 
period  for  this  proposed  specification, 
and  will  announce  the  final  TAC 
specification  in  the  Federal  Register.  To 
be  considered,  comments  on  this 
proposed  specification  must  be  received 
by  August  17,  2010,  not  postmarked  or 
otherwise  transmitted  by  that  date. 


Regardless  of  the  final  TAC 
specification,  all  other  management 
measures  will  continue  to  apply  in  the 
MHI  bottomfish  fishery.  The  MHI 
bottomfish  fishery  is  scheduled  to  re¬ 
open  on  September  1,  2010,  and  will 
continue  until  August  31,  2011,  unless 
the  fishery  is  closed  prior  to  August  31 
as  a  result  of  the  TAC  being  reached. 

Classification 

Pursuant  to  section  304(b)(1)(A)  of  the 
Magnuson-Stevens  Act,  the  NMFS 
Assistant  Administrator  for  Fisheries 
has  determined  that  this  proposed 
specification  is  consistent  with  the 
Hawaii  FEP,  other  provisions  of  the 
Magnuson-Stevens  Act,  and  other 
applicable  laws,  subject  to  further 
consideration  after  public  comment. 

Certification  of  Finding  of  No 
Significant  Impact  on  Substantial 
Number  of  Small  Entities 

The  Chief  Counsel  for  Regulation  of 
the  Department  of  Commerce  certified 
to  the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration  that  this 
proposed  rule,  if  adopted,  would  not 
have  3  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

A  description  of  tlie  action,  why  it  is  being 
considered,  and  the  legal  basis  for  this  action 
are  contained  in  the  preamble  to  this 
proposed  specification.  Iruthe  2009-10 
fishing  year  (September  1,  2009,  through 
April  20,  2010),  451  vessels  engaged  in  the 
commercial  harvest  of  MHI  bottomfish.  The 
2009-10  average  gross  revenue  per  vessel 
was  $3,147,  based  on  an  average  price  of 
$6.81  per  lb,  and  harvest  of  208,412  lb.  In 
general,  the  relative  importance  of  MHI 
bottomfish  to  commercial  participants  as  a 
percentage  of  overall  fishing  or  household 
income  is  unknown,  as  the  total  suite  of 
fishing  and  other  income-generating 
activities  by  individual  operations  across  the 
year  has  not  been  examined.  The  majority  of 
the  451  vessels  comprising  the  affected 


universe  were  under  30  ft  (9.1  m)  in  length 
overall. 

Based  on  available  information,  NMFS  has 
determined  that  all  vessels  in  the  current 
fishery  are  small  entities  under  the  Small 
Business  Administration  definition  of  a  small 
entity,  i.e.,  they  are  engaged  in  the  business 
of  fish  harvesting,  are  independently  owned 
or  operated,  are  not  dominant  in  their  field 
of  operation,  and  have  annual  gross  receipts 
not  in  excess  of  $4  million.  Therefore,  there 
are  no  disproportionate  economic  impacts 
between  large  and  small  entities.  ’ 
Furthermore,  there  are  no  disproportionate 
economic  impacts  among  the  universe  of 
vessels  based  on  gear,  home  port,  or  vessel 
length. 

Assuming  an  average  price  of  $6.81  per  lb 
and  451  participating  vessels,  tbe  proposed 
2010-11  TAC  of  254,050  lb  is  expected  to 
yield  $1,730,080  in  total  revenue,  or  an 
average  of  $3,836  in  revenue  per  vessel,  ' 
compared  to  $3,147  per  vessel  realized  in  the 
2009-10  fishery.  Even  though  there  would  be 
a  substantial  number  of  vessels,  i.e.,  100 
percent  of  the  bottomfish  fleet,  affected  by 
this  specification,  there  would  be  no 
significantly  adverse  economic  impact  to 
individual  vessels  resulting  from  the 
implementation  of  this  specification. 
Therefore,  pursuant  to  the  Regulatory 
Flexibility  Act,  5  U.S.C.  605(b),  NMFS  has 
determined  that  this  rule  will  not  have  a 
significant  economic  impact  on  a  substantial 
number  of  small  entities. 

As  a  result,  an  initial  regulatory 
flexibility  analysis  is  not  required  and 
none  has  been  prepared. 

This  action  is  exempt  from  review 
under  the  procedures  of  E.O.  12866. 

Authority:  16  U.S.C.  1801  et  seq. 

Dated:  July  28,  2010. 

John  Oliver, 

Deputy  Assistant  Administrator  for 
Operations,  National  Marine  Fisheries 
Service. 

(FR  Doc.  2010-18919  Filed  7-30-10;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Submission  for  0MB  Review; 

Comment  Request 

July  27,  2010. 

The  Department  of  Agriculture  has 
submitted  the  following  information 
collection  requirement(s)  to  OMB  for 
review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995, 

Public  Law  104-13.  Comments 
regarding  (a)  whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 

(b)  the  accuracy  of  the  agency’s  estimate 
of  burden  including  the  validity  of  the 
methodology  and  assumptions  used;  (c) 
ways  to  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
through  the  use  of  appropria\e 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  other  forms  of  information 
technology  should  be  addressed  to;  Desk 
Officer  for  Agriculture,  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget 
(OMB), 

OIRA_Submission@OMB.EOP.GOV  or 
fax  (202)  395-5806  and  to  Departmental 
Clearance  Office,  USDA,  OCIO,  Mail 
Stop  7602,  Washington,  DC  20250- 
7602.  Comments  regarding  these 
information  collections  are  best  assured 
of  having  their  full  effect  if  received 
within  30  days  of  this  notification. 
Copies  of  the  submission(s)  may  be 
obtained  by  calling  (202)  720-8681. 

An  agency  may  not  conduct  or 
sponsor  a  collection  of  information 
unless  the  collection  of  information 
displays  a  currently  valid  OMB  control 
number  and  the  agency  informs 
potential  persons  who  are  to  respond  to 
the  collection  of  information  that  such 
persons  are  not  required  to  respond  to 
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the  collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number. 

Rural  Utilities  Service 

Title:  Broadband  Grant  Program. 

OMB  Control  Number:  0572-0127. 
Summary  of  Collection:  Congress  has 
recognized  the  need  to  facilitate  the 
deployment  of  broadband  service  to  un¬ 
served  rural  areas.  The  provision  to 
broadband  transmission  service  is  vital 
to  the  economic  development, 
education,  health,  and  safety  of  rural 
Americans.  The  Consolidated 
Appropriations  Act,  2004  (Title  III,  Pub. 
L.  108-199,  Stat.3),  7  CFR  1739  Subpart 
A,  as  amended,  authorizes  the  Rural 
Development,  Rural  Utilities  Service  to 
administer  the  Community  Connect 
Grant  Program  for  the  provision  of 
broadband  transmission  service  in  rural 
America.  Grant  authority  is  utilized  to 
deploy  broadband  infrastructure  to 
extremely  rural,  lower  income 
communities  on  a  “community-oriented 
connectivity”  basis. 

Need  and  Use  of  the  Information:  The 
Rural  Developrnent  Utilities  Programs 
(RUS)  gives  priority  to  rural  areas  that 
it  believes  have  the  greatest  need  for 
broadband  transmission  services.  This 
broadband  access  is  intended  to 
promote  economic  development  and 
provide  enhanced  educational  and 
health  care  opportunities.  RUS  will 
provide  financial  assistance  to  eligible 
entities  that  are  proposing  to  deploy 
broadband  transmission  service  in  rural 
communities  where  such  service  does 
not  currently  exist  and  who  will 
connect  the  critical  community  facilities 
including  the  local  schools,  libraries, 
.hospitals,  police,  fire  and  rescue 
•  services  and  who  will  operate  a 
community  center  that  provides  free 
and  open  access  to  residents. 

Description  of  Respondents:  Business 
or  other  for-profit;  Not-for-profit 
institutions;  State,  Local  or  Tribal 
Government 

Number  of  Respondents:  90. 

Frequency  of  Responses:  Reporting; 
On  occasion. 

Total  Burden  Hours:  14,442. 

Charlene  Parker, 

Departmental  Information  Collection 
Clearance  Officer. 

[FRDoc.  2010-18822  Filed  7-30-10;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Submission  for  OMB  Review; 

Comment  Request 

July  27,  2010. 

The  Department  of  Agriculture  has 
submitted  the  following  information 
collection  requirement(s)  to  OMB  for 
review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995, 

Public  Law  104-13.  Comments 
regarding  (a)  whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 

(b)  the  accuracy  of  the  agency’s  estimate 
of  burden  including  the  validity  of  the 
methodology  and  assumptions  used;  (c) 
ways  to  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
through  the  use  of  appropriate 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  other  forms  of  information 
technology  should  be  addressed  to:  Desk 
Officer  for  Agriculture,  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget 
(OMB), 

OIRA_Submission@OMB.EOP.GOV  or 
fax  (202)  395-5806  and  to  Departmental 
Glearance  Office,  USDA,  OGIO,  Mail 
Stop  7602,  Washington,  DG  20250- 
7602.  Gomments  regarding  these 
information  collections  are  best  assured 
of  having  their  full  effect  if  received 
within  30  days  of  this  notification. 
Gopies  of  the  submission(s)  may  be 
obtained  by  calling  (202)  720-8681. 

An  agency  may  not  conduct  or 
sponsor  a  collection  of  information 
unless  the  collection  of  information 
displays  a  currently  valid  OMB  control 
number  and  the  agency  informs 
potential  persons  who  are  to  respond  to 
the  collection  of  information  that  such 
persons  are  not  required  to  respond  to 
the  collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number. 

Agricultural  Marketing  Service 

Title:  Tart  Gherries  Grown  in  the 
States  of  MI,  NY,  PA.  OR,  UT,  WA,  and 
WI. 

OMB  Control  Number:  0581-0177. 

Summary  of  Collection:  Marketing 
Order  No.  930  (7  GFR  Part  930)  regulates 
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the  handling  of  tart  cherries  grown  in 
Michigan,  New  York,  Pennsylvania, 
Oregon,  Utah,  Washington  and 
Wisconsin.  The  Agricultural  Marketing 
Agreement  Act  of  1937  was  designed  to 
permit  regulation  of  certain  agricultural 
commodities  for  the  purpose  of 
providing  orderly  marketing  conditions 
in  inter  and  intrastate  commerce  and 
improving  returns  to  growers.  The 
primary  objective  of  the  Order  is  to 
stabilize  the  supply  of  tart  cherries. 

Only  tart  cherries  that  will  be  canned  or 
frozen  will  be  regulated.  An  18  member 
Board  comprised  of  producers,  handlers 
and  one  public  member  with  each 
members  serving  for  a  three-year  term 
office  administer  the  Order. 

Need  and  Use  of  the  Information: 
Various  forms  were  developed  by  the 
Board  for  persons  to  file  required 
information  relating  to  tart  cherry 
inventories,  shipments,  diversions  and 
other  needed  information  to  effectively 
carry  out  the  requirements  of  the  Order. 
The  information  collected  is  u.sed  to 
ensure  compliance,  verify  eligibility, 
and  vote  on  amendments,  monitor  and 
record  grower's  information.  Authorized 
Board  employees  and  the  industry  are 
the  primary  users  of  the  information.  If 
information  were  not  collected,  it  would 
eliminate  needed  data  to  keep  the 
industry  and  the  Secretary  abreast  of 
changes  at  the  State  and  local  level. 

Description  of  Respondents:  Business 
or  other  for  profit;  Not-for-profit 
institutions. 

Number  of  Respondents:  940. 

Frequency  of  Responses:  Reporting: 
Annually;  Quarterly;  On  occasion 

Total  Rurden  Hours:  843. 

Charlene  Parker, 

Departmental  Information  Collection 
Clearance  Officer. 

|FR  Doc.  2010-18824  Filed  7-30-10:  8:45  am| 

BILLING  CODE  341(M)2-P 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 

[Document#  AMS-LS-1 0-0056] 

Lamb  Promotion,  Research,  and 
Information  Program;  Notice  of 
Request  for  Extension  and  Revision  of 
a  Currently  Approved  Information 
Collection 

AGENCY:  Agricultural  Marketing  Service, 
USDA. 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35),  this  notice 


announces  the  Agricultural  Marketing 
Service’s  (AMS)  intention  to  request 
approval  from  the  Office  of  Management 
and  Budget  (OMB)  for  an  extension  and 
revision  of  the  currently  approved 
information  collection  of  the  Lamb 
Promotion,  Research,  and  Information 
Program.  Once  approved,  AMS  will  be 
requesting  OMB  merge  this  information 
collection  into  the  generic  collection  for 
National  Research,  Promotion,  and 
Consumer  Information  Programs,  0581- 
0093. 

DATES:  Comments  on  this  notice  must  be 
received  by  October  1,  2010  to  be 
a.ssured  of  consideration. 

ADDITIONAL  INFORMATION  OR  COMMENTS: 
Intere.sted  persons  are  invited  to  submit 
written  comments  concerning  this 
notice  of  review.  Comments  on  this 
proposal  must  be  sent  to  http:// 
www.reguIations.gov  or  to  Kenneth  R. 
Payne,  Chief,  Marketing  Programs 
Branch,  Livestock  and  Seed  Program, 
AMS.  USDA,  Room  2628-S,  STOP  0251, 
1400  Independence  Avenue,  SW, 
Washington,  DC  20250-0251;  Fax:  (202) 
720-1125;  or  via  e-mail  at 
Kenneth.Payne@ams.usda.gov.  All 
comments  should  reference  the 
document  number,  the  date,  and  the 
page  number  of  this  issue  of  the  Federal 
Register.  Comments  will  be  available  for 
public  inspection  via  the  internet  at 
www.regulations.gov  or  during  regular 
business  hours. 

SUPPLEMENTARY  INFORMATION: 

Title:  Lamb  Promotion,  Research,  and 
Information  Program. 

OMB  Number:  0581-0198. 

Expiration  Date  of  Approval: 
September  30,  2010. 

Type  of  Request:  Extension  and 
revision  of  a  currently  approved 
information  collection. 

Abstract:  The  current  information 
collection  is  essential  to  carry  out  the 
intent  of  the  Commodity  Promotion, 
Research,  and  Information  Act  of  1996 
(Act)  (7  U.S.C.  7411  et  seq.)  and  the 
Lamb  Promotion,  Research,  and 
Information  Order  (Order)  (7  CFR  1280). 
While  the  Order  imposes  certain 
recordkeeping  requirements  on  persons 
subject  to  the  Order,  some  information 
required  under  the  Order  can  be 
compiled  from  records  currently 
maintained.  The  forms  covered  under 
this  collection  require  the  minimum 
information  necessary  to  effectively 
carry  out  the  requirements  of  the  order, 
and  their  use  is  necessary  to  fulfill  the 
intents  of  the  Act  as  expressed  in  the 
order.  Information  required  can  be 
supplied  without  data  processing 
equipment  or  outside  technical 
expertise.  In  addition,  there  are  no 
training  requirements  for  individuals 


filling  out  the  forms.  The  forms  are 
simple,  easy  to  understand,  and  place  as 
small  a  burden  as  possible  on  those 
required  to  file  information. 

USDA  requires  several  forms  to  be 
filed  in  order  to  enable  the- 
administration  of  the  program.  These 
include  forms  covering  the  selection 
process  for  industry  members  to  serve 
on  a  board,  ballots  used  in  referenda, 
and  assessment  forms. 

The  timing  and  frequency  of 
collecting  information  are  intended  to 
meet  the  needs  of  the  industry  while 
minimizing  the  amount  of  work 
necessary  to  fill  out  the  required  reports. 
In  addition,  the  information  included  on 
these  forms  is  not  available  from  other 
industry  sources  because  such 
information  relates  specifically  to 
individuals  or  organizations  subject  to 
the  provisions  of  the  Act. 

We  estimate  the  paperwork  and  time 
burden  of  the  above  referenced 
information  collection  to  be  as  follows: 

Estimate  of  Burden:  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  0.99  hours  per 
response. 

Respondents:  Producers,  .seedstock 
producers,  market  agencies,  first 
handlers,  feeders,  and  exporters. 

Estimated  Number  of  Respondents: 
555. 

Estimated  Number  of  Responses  per 
Respondent:  11. 

Estimated  Total  Annual  Burden  on 
Respondents:  6,015.75. 

Comments  are  invited  on:  (1)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (2)  the  accuracy  of  the 
agency’s  estimate  of  the  burden  of  the 
proposed  collection  of  information 
including  the  validity  of  the 
methodology  and  assumptions  used;  (3) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (4)  ways  to  minimize  the 
burden  of  the  collection  of  information 
for  those  who  are  to  respond,  including 
the  use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology. 

All  responses  to  this  notice  will  be 
summarized  and  included  in  the  request 
for  OMB  approval.  All  comments  will 
become  a  matter  of  public  record. 

Dated:  July  27.  2010. 

David  R.  Shipman, 

Acting  Administrator,  Agricultural  Marketing 
Service. 

|FR  Doc.  2010-18872  Filed  7-30-10;  8:45  am| 
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DEPARTMENT  OF  AGRICULTURE 
Forest  Service 

Rogue  River-Siskiyou  National  Forest, 
Oregon;  Motorized  Vehicle  Use  on  the 
Rogue  River-Siskiyou  National  Forest; 
Intent  to  Prepare  a  Supplemental 
Environmental  Impact  Statement 
(SEIS)  To  Augment,  Clarify,  Analyze 
and  Disclose  the  Potential 
Environmental  Effects  of  Establishing 
and  Designating  a  System  of  Roads, 
Trails  and  Areas  for  Wheeled 
Motorized  Vehicles 

AGENCY:  Forest  Service,  USDA. 
action:  Notice. 

SUMMARY:  The  Proposed  Action  would 
designate  the  location,  type  of  vehicle 
and  season  of  use  for  motorized  vehicles 
across  the  entire  Forest  in  order  to  meet 
the  intent  of  the  Travel  Management; 
Designated  Routes  and  Areas  for  Motor 
Vehicle  Use,  Final  Rule  that  was 
published  on  November  9,  2005  (70  FR 
216).  Over-the-snow  vehicles  are 
excluded  from  this  Proposed  Action.  A 
Forest  Plan  Amendment  would  be 
required  to  achieve  the  purpose  and 
need,  and  implement  the  Proposed 
Action. 

DATES:  Under  40  CFR  1502.9(c)(4),  there 
is  no  formal  scoping  period  for  this 
action.  The  Draft  Supplemental 
Environmental  Impact  Statement  (SEIS) 
is  expected  in  October  2010  and  the 
Final  Supplemental  Environmental 
Impact  Siatement  is  expected  in  March 
2011. 

ADDRESSES:  Send  electronic  comments 
to:  comments-pacificnorth west- 
rogueriver-siskiyou@fs.fed.  us.  Send 
written  comments  to:  Pam  Olson,  Rogue 
River-Siskiyou  National  Forest,  3040 
Biddle  Road,  Medford,  OR  97504. 

FOR  FURTHER  INFORMATION  CONTACT:  Pam 
Olson,  Rogue  River-Siskiyou  National 
Forest,  3040  Biddle  Road,  Medford, 
Oregon  97504,  Telephone  (541)  618- 
2126:  FAX  (541)  618-2149. 

Background 

On  November  9,  2005,  the  Forest 
Service  published  final  travel 
management  regulations  in  the  Federal 
Register  (FR  Vol.  70,  No.  216 — Nov.  9, 
2005,  pp  68264-68291).  This  final 
Travel  Management  Rule  requires 
designation  of  those  roads,  trails,  and 
areas  that  are  open  to  motor  vehicle  use 
by  the  public  on  National  Forests. 
Designations  will  be  made  by  class  of 
vehicle  and,  if  appropriate,  by  time  of 
year.  The  final  rule  prohibits  the  use  of 
motor  vehicles  by  the  public  off  the 
designated  system  as  well  as  use  of 
motor  vehicles  on  routes  and  in  areas 


that  are  not  designated.  Persons  exempt 
from  the  final  rule  prohibitions  would 
be  those  with  a  permit  specifically 
authorizing  access.  Examples  include 
access  to  private  property,  a  mining 
claim  or  a  communication  site. 

In  June  2007,  the  Forest  hosted  a 
series  of  four  open  houses  in  southwest 
Oregon  to  provide  people  an 
opportunity  to  learn  more  about  the 
Travel  Analysis  process,  and,  in 
addition,  Fore.st  representatives  met 
with  a  number  of  individuals,  groups 
and  neighboring  land  management 
agencies  to  gather  information  for  the 
project. 

The  Forest  completed  an  inventory  of 
existing  open  roads  and  trails. 

Currently,  there  are  approximately  4,620 
road  miles  and  approximately  1,155 
trail  miles.  Motorized  trails  account  for 
approximately  15%  (170  miles)  of  the 
total  trail  miles. 

Under  the  Proposed  Action,  roads, 
trails  and  areas  that  are  currently  part  of 
the  Forest  transportation  system  and  are 
open  to  wheeled  motorized  vehicle 
travel  would  remain  dfjsignated  for  such 
use  except  as  described  below.  The 
Proposed  Action  is  being  carried 
forward  in  accordance  with  the  Travel 
Management  Ride  (36  CFR  Part  212). 

The  Draft  Environmental  Impact 
Statement  (DEIS)  for  Motorized  Vehicle 
Use  on  the  Rogue  River-Siskiyou 
National  Forest  was  released  in  March 
2009,  with  the  comment  period  ending 
May  11,  2009.  In  December  2009,  the 
Final  Environmental  Impact  Statement 
was  released,  and  the  Record  of 
Decision  was  signed  on  December  3, 
2009.  Appeals  were  received,  and  there 
were  issues  that  were  determined  to 
require  clarification  and 
supplementation  of  the  previous 
analysis.  The  Record  of  Decision  was 
withdrawn  in  April  2010  so  that  those 
issues  could  be  addressed  within  a 
supplemental  document. 

Following  a  decision  on  the  FSEIS, 
the  Forest  will  publish  a  Motor  Vehicle 
Use  Map  (MVUM)  identifying  all  Forest 
roads,  trails  and  areas  that  are 
designated  open  for  motor  vehicle  use 
by  the  public.  The  MVUM  shall  specify 
the  classes  of  vehicles  and,  if 
appropriate,  the  times  of  year  for  which 
use  is  authorized.  It  will  be  updated  and 
published  annually  (or  more  frequently 
if  needed)  when  changes  to  the  Forest’s 
transportation  system  are  made.  Future 
decisions  associated  with  changes  to  the 
MVUM  may  trigger  the  need  for 
documentation  of  additional 
environmental  analysis. 

Purpose  and  Need 

The  purpose  for  action  is  to  enact  the 
Travel  Management  Rule,  which  will 


designate  roads  for  motorized  use. 
Increased  demand  ^or  motorized  use, 
lack  of  designated  areas/routes,  and  the 
inconsistent  direction  contained  in  the 
Forest  Plans  have  led  to  the  need  to 
reduce  resource  damage  and  social 
impacts,  user  conflicts,  and  addre.ss 
safety  concerns. 

Proposed  Action 

Based  on  the  stated  purpose  and  need 
for  action  and  as  a  result  of  the  recent 
Travel  Analysis  process,  the  Forest 
proposes  to: 

•  Prohibit  motorized  public  access  on 
approximately  60-65  miles  of  roads 
currently  open  in  order  to  minimize  or 
reduce  resource  damage; 

•  Formally  designate  approximately 
3,390  miles  of  road  where  mixed  u.se 
would  be  allowed.  Mixed  use  is  defined 
as  designation  of  a  National  Forest 
System  (NFS)  road  for  use  by  both 
highway-legal  and  non-highway-legal 
motor  vehicles;. 

•  Construct  two  motorized  trails  to 
provide  loop  route  opportunities 
(approximately  2  miles); 

•  Convert  approximately  20-25  miles 
of  NP'S  roads  to  motorized  trails; 

•  Designate  two  areas  where  off-road 
motorized  use  is  allowed.  This  includes 
continued  use  of  the  Woodruff  area  near 
Prospect  and  the  development  of  an 
additional  area  near  Willow  Lake.  Both 
areas  are  located  on  the  High  Cascades 
Ranger  District;  and 

•  Enact  Forest  Plan  amendments  to 
make  both  plans  consistent  with  the 
Travel  Management  Rule.  The  Rogue 
River-Siskiyou  National  Forest  is  guided 
by  two  separate  Forest  Plans. 

Maps  illustrating  the  Proposed  Action 
can  found  at:  http://www.fs.fed.us/r6/ 
rogue-siskiyo  u  / projects/tra  vel/. 

In  addition,  maps  will  be  available  for 
viewing  at: 

Forest  Supervisor’s  Office,  3040  Biddle 
Road,  Medford,  OR  97504. 

Cold  Beach  Ranger  District,  29279 
Ellensburg  Ave.  Gold  Beach,  f)R 
97444  or  539  Chetco  Ave,  Brookings, 
OR  97415. 

High  Cascades  Ranger  District,  47201 
Highway  62,  Prospect,  OR  97536  or 
730  Laurel  St.,  Butte  Falls.  OR  97522. 
Powers  Ranger  District,  42861  Highway 
242,  Powers,  OR  97466. 

Siskiyou  Mountains  Ranger  District, 
6941  Upper  Applegate  Road, 
Jacksonville,  OR  97530  or  645 
Washington  Street,  Ashland,  Oregon 
97520. 

Wild  Rivers  Ranger  District,  2164  N.E. 
Spalding  Avenue,  Grants  Pass,  OR 
97526  or  26568  Redwood  Hwy.,  Cave 
Junction,  OR  97523. 
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Responsible  Official 

The  Forest  Supervisor,  Scott  D. 
Conroy,  is  the  Responsible  Official  for 
making  the  decision  and  providing 
direction  for  the  analysis  under  the 
National  Environmental  Policy  Act . 
(NEPA). 

Decision  Framework 

The  Forest  Service  will  use  the  results 
of  supplemental  analysis  to  determine  if 
the  analysis  is  sufficient  to  answer  and 
.clarify  the  issues  raised  during  appeal. 

Early  Notice  of  Importance  of  Public 
Participation  in  Environmental  Review 

A  Draft  SETS  will  be  prepared  for 
comment.  Comments  received  on  the 
Draft  SEIS  will  be  considered  in  the 
preparation  of  the  Final  SEIS.  The  Draft 
SEIS  is  now  expected  to  be  filed  with 
the  Environmental  Protection  Agency 
(EPA)  and  to  be  available  for  public 
review  in  October  2010.  The  comment' 
period  on  the  Draft  SEIS  will  be  45-days 
from  the  date  EPA  publishes  the  Notice 
of  Availability  in  the  Federal  Register. 
At  the  end  of  the  comment  period  on 
the  Draft  SEIS,  comments  will  be 
analyzed  and  considered  by  the  Forest 
Service  in  preparing  the  Final  SEIS.  The 
Final  SEIS  is  scheduled  to  be  completed 
by  March  2011. 

Dated:  July  21,  2010. 

Scott  D.  Conroy, 

Forest  Supervisor. 

|FR  Doc.  2010-18707  Filed  7-30-10;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 
Forest  Service 

Laivrence  County  Resource  Advisory 
Cominittee 

AGENCY:  Forest  Service,  USDA. 

ACTION:  Notice  of  meeting. 

SUMMARY:  The  Lawrence  County 
Recource  Advisory  will  meet  in 
Spearfish,  South  Dakota.  The  committee 
is  meeting  as  authorized  under  the 
Secure  Rural  Schools  and  Community 
Self-Determination  Act  (Pub.  L  110-343) 
and  in  compliance  with  the  Federal 
Advisory  Committee  Act.  The 
committee  has  received  three  formal 
project  proposals.  The  purpose  of  the 
meeting  is  to  solicit  additional 
information  from  project  proponents 
and  vote  on  project  proposals. 

DATES:  The  meeting  will  be  held  August 
16,  2010  at  5  p.m. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Northern  Hills  Ranger  District  Office 
at  2014  N.  Main.  Written  comments 


should  be  sent  to  Rhonda  O’Byrne,  2014 
N.  Main,  Spearfish,  SD  57783. 

Comments  may  also  be  sent  via  e-mail 
to  rlobyrne@fs.fed.us,  or  via  facsimile  to 
605-642-4156. 

Alt  comments,  including  names  and 
addresses  when  provided,  are  placed  in 
the  record  and  are  available  for  public 
inspection  and  copying.  The  public  may 
inspect  comments  received  at  the 
Northern  Hills  Ranger  District  office. 
Visitors  are  encouraged  to  call  ahead  at 
605-642-4622  to  facilitate  entry  into  the 
building. 

FOR  FURTHER  INFORMATION  CONTACT: 

Rhonda  O’Byrne,  District  Ranger, 
Northern  Hills  Ranger  District,  605- 
642-4622. 

Individuals  who  use 
telecommunication  devices  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m..  Eastern 
Standard  Time,  Monday  through  Friday. 
SUPPLEMENTARY  INFORMATION:  The 
meeting  is  open  to  the  public.  The 
following  business  will  be  conducted: 
gather  additional  information  from 
project  proponents  to  gain  a  complete 
understanding  of  proposed  projects. 
Once  committee  members  have  enough 
information,  they  will  vote  on  project 
proposals  submitted  to  the  committee 
for  Title  II.  Persons  who  wish  to  bring 
related  matters  to  the  attention  of  the 
committee  may  file  written  statements 
with  the  committee  staff  before  or  after 
the  meeting.  Public  input  sessions  will 
be  provided  and  individuals  who  made 
written  requests  by  Friday,  August  13, 
2010,  wdll  have  the  opportunity  to 
address  the  committee  at  those  sessions. 

Dated:  July  27,  2010. 

Craig  Bobzien, 

Forest  Supervisor. 

[FR  Doc.  2010-18859  Filed  7-30-10;  8:45  am] 

BILLING  CODE  3410-11-P 


DEPARTMENT  OF  AGRICULTURE 
Forest  Service 

El  Dorado  County  Resource  Advisory 
Committee 

agency:  Forest  Service,  USDA. 

ACTION:  Notice  of  meeting. 

SUMMARY:  The  El  Dorado  County 
Resource  Advisory  Committee  will  meet 
in  Placerville,  California.  The  committee 
is  meeting  as  authorized  under  the 
Secure  Rural  Schools  and  Community 
Self-Determination  Act  (Pub.  L.  110-  , 
343)  and  in  compliance  with  the  Federal 
Advisory  Committee  Act.  The  agenda 
for  the  meeting  includes:  Discussions 
and  possible  decisions  on  an  El  Dorado 


County  RAC  mission  statement:  possible 
criteria  for  project  proposals  (leveraging 
funds,  monetary  limit  and  NEPA 
completion,  etc.);  project  solicitation 
and  review  timelines;  information  to 
include  in  the  media  release;  continuing 
education  about  the  Secure  Rural 
Schools  and  Community  Self 
Determination  Act;  and  how  public 
comment  will  be  incorporated  into  the 
meetings.  The  Forest  Service  will 
discuss  future  opportunities  for 
education  about  the  national  forest 
including  field  trips. 

DATES:  The  meeting  will  be  held  on 
August  16,  2010  at  O-^.m.-Q  p.m. 

ADDRESSES:  The  meeting  will  be  held  at 
the  El  Dorado  Center  of  Folsom  Lake 
College,  Community  Room,  6699 
Campus  Drive,  Placerville,  CA  95667  . 
Written  comments  should  be  sent  to 
Frcink  Mosbacher;  Forest  Supervisor’s 
Office;  100  Forni  Road;  Placerville,  CA 
95667.  Comments  may  also  be  sent  via 
e-mail  to  fmosbacher@fs.fed.us,  or  via 
facsimile  to  530-621-5297. 

All  comments,  including  names  and 
addresses  when  provided,  are  placed  in 
the  record  and  are  available  for  public 
inspection  and  copying.  The  public  may 
inspect  comments  received  at  100  Forni 
Road;  Placerville,  CA  95667.  Visitors  are 
encouraged  to  call  ahead  to  530-622- 
5061  to  facilitate  entry  into  the  building. 

FOR  FURTHER  INFORMATION  CONTACT: 

Frank  Mosbacher,  Public  Affairs  Officer, 
Eldorado  National  Forest  Supervisors 
Office,  (530)  621-5268. 

Individuals  who  use 
telecommunication  devices  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8:00  a.m.  and  8:00  p.m., 

Eastern  Standard  Time,  Monday 
through  Friday. 

SUPPLEMENTARY  INFORMATION:  The 

meeting  is  open  to  the  public.  The 
following  business  will  be  conducted: 
Elect  a  chair  and  vice  chair,  discuss 
RAC  norms  and  operating  guidelines, 
learn  about  successful  RACs,  discuss 
criteria  for  project  proposals  and 
establish  methods  for  soliciting 
proposals.  More  information  will  be 
posted  on  the  Eldorado  National  Forest 
Web  site 

h ttp :// www.fs.fed.us/r5/eldorado.  A 
public  comment  opportunity  will  be 
made  available  following  the  business 
activity.  Future  meetings  wall  have  a 
formal  public  imput  period  for  those 
following  the  yet  to  be  developed  public 
input  process. 
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Dated;  July  27,  2010. 

Ramiro  Villalvazo, 

Forest  Supervisor. 

[KR  Doi:.  2010-18856  Filed  7-30-10;  8:45  am) 

BILLING  CODE  3410-1 1-P 


DEPARTMENT  OF  AGRICULTURE 
Forest  Service 

Federal  Advisory  Committee  Meeting 
To  Be  Held  Authorized  Under  the 
Secure  Rural  Schools  and  Community 
Self-Determination  Act,  Public  Law 
110-343 

agency:  Forest  Service,  USDA. 

ACTION:  Announcement  of  meeting 
(Publish  prior  to  August  9,  2010). 

SUMMARY:  On  August  9,  2010,  the  U.S 
Forest  Service  wall  host  the  first  meeting 
of  the  Federally  designated  Secure  Rural 
Schools  Resource  Advi.sory  Committee 
(RAC).  The  public  is  invited  to  attend 
the  meeting  and  provide  input.  A 
Secure  Rural  Schools  RAC  provides 
advice  and  recommendations  to  the 
Forest  Service  on  the  development  and 
implementation  of  special  projects  as 
authorized  under  the  Secure  Rural 
Schools  and  Community  Self- 
Determination  Act,  Public  Law  110-343. 
DATES:  The  meeting  will  be  held  on 
August  9.  2010  from  1:15-4:30  p.m. 
ADDRESSES:  The  meeting  location  is  U.S. 
Forest  Service,  325  John  Knox  Road, 
Suite  F-lOO,  Tallahassee,  FL  32303. 

FOR  FURTHER  INFORMATION  CONTACT: 
Denise  Rains,  Public  Services  Staff 
Officer,  850-523-8568,  e-mail 
drains@fs.fed.  us. 

SUPPLEMENTARY  INFORMATION:  Florida’s 
RAC  consists  of  15  people  selected  to 
serve  on  the  committee  by  Secretary  of 
Agriculture  Tom  Vilsack.  Members  are 
from  throughout  the  State  and  represent 
varied  interests  and  areas  of  expertise. 
They  will  work  collaboratively  to 
improve  working  relationships  among 
community  members  and  national  forest 
personnel. 

Five  Florida  counties.  Liberty, 
Wakulla,  Columbia,  Baker  and  Marion, 
elected  to  set  aside  a  percentage  of  their 
Secure  Rural  Schools  payment.  Counties 
receive  a  payment  annually  for  having 
National  Forest  lands  within  their 
boundaries.  The  RAC  will  ultimately 
review  and  recommend  projects  to  be 
funded  from  this  money.  Projects 
approved  must  benefit  National  Forest 
lands.  Projects  can  maintain 
infrastructure,  improve  the  health  of 
watersheds  and  ecosystems,  protect 
communities,  and  strengthen  local 
economies. 


Dated:  July  23,  2010. 

Teri  Cleeland, 

Deputy  Forest  Supervisor. 

[FR  Doc.  2010-18709  Filed  7-30-10;  8:45  am] 
BILLING  CODE  3410-11-M 


DEPARTMENT  OF  AGRICULTURE 
Forest  Service 

Ontonagon  Resource  Advisory 
Committee 

AGENCY:  Forest  Service,  USDA. 

ACTION:  Notice  of  meeting. 

SUMMARY:  The  Ontonagon  Re.source 
Advisory  Committee  will  meet  in 
Ontonagon,  Michigan.  The  committee  is 
meeting  as  authorized  under  the  Secure 
Rural  Schools  and  Community  Self- 
Determination  Act  (Pub.  L.  110-343) 
and  in  compliance  with  the  Federal 
Advisory  Committee  Act.  The  purpose 
is  to  hold  the  first  meeting  of  the  newly 
formed  committee. 

DATES:  The  meeting  will  he  held  on 
August  31,  2010,  and  will  begin  at  4 
p.m.  (EST) 

ADDRESSES:  The  meeting  will  be  held  at 
the  Ontonagon  County  Courthouse,  725 
Greenland  Road,  Ontonagon,  Michigan. 
Written  comments  should  be  sent  to 
Lisa  Klaus,  Ottawa  National  Forest, 
E6248  U.S.  Hwy.  2,  Ironwood,  MI 
49938.  Comments  may  also  be  sent  via 
e-mail  to  Iklaus@fs.fed. us  or  via 
facsimile  to  906-932-0122. 

All  comments,  including  names  and 
addresses  when  provided,  are  placed  in 
the  record  and  are  available  for  public 
inspection  and  copying.  The  public  may 
inspect  comments  received  at  Ottawa 
National  Forest,  E6248  U.S.  Hwy.  2, 
Ironwood,  MI  49938. 

FOR  FURTHER  INFORMATION  CONTACT:  Lisa 
Klaus,  RAC  coordinator,  USDA,  Ottawa 
National  Forest,  E6248  U.S.  Hwy.  2, 
Ironwood,  MI,  (906)  932-1330,  ext.  328; 
e-mail  Iklaus@fs.fed.us. 

Individuals  who  use 
telecommunication  devices  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m..  Eastern 
Standard  Time,  Monday  through  Friday. 
SUPPLEMENTARY  INFORMATION:  The 
meeting  is  open  to  the  public.  The 
following  business  will  be  conducted: 

(1)  Introductions  of  all  committee 
members,  replacement  members  and 
Forest  Service  personnel.  (2)  Selection 
of  a  chairperson  by  the  committee 
members.  (3)  Receive  materials 
explaining  the  process  for  considering 
and  recommending  Title  II  projects;  and 
(4)  Public  comment.  Persons  who  wish 
to  bring  related  matters  to  the  attention 


of  the  Committee  may  file  written 
statements  with  the  Committee  staff 
before  or  after  the  meeting. 

Dated;  July  27,  2010. 

Susan  J.  Spear, 

Designated  Federal  Officer. 

IFR  Doc:.  2010-18916  Filed  7-30-10;  8:45  am] 
BILLING  CODE  3410-1 1-P 

DEPARTMENT  OF  AGRICULTURE 

Natural  Resources  Conservation 
Service 

Notice  of  Request  for  Nominations  to 
the  Agricultural  Air  Quality  Task  Force 

agency:  Natural  Resources 
Conservation  Service,  United  States 
Department  of  Agriculture. 

ACTION:  Notice  of  Request  for 
Nominations. 

SUMMARY:  The  Secretary  of  Agriculture 
intends  to  reestablish  the  Agricultural 
Air  Quality  Task  Force  (AAQTF)  and 
requests  nominations  for  qualified 
persons  to  serve  as  members. 

DATES:  Nominations  must  be  received  in 
writing  by  September  16,  2010. 

FOR  FURTHER  INFORMATION  CONTACT: 
Questions,  comments,  and  nomination 
package  should  be  sent  to  Jeff  Schmidt, 
Acting  Designated  Federal  Official.  Mr. 
Schmidt  may  be  contacted  at  the 
Department  of  Agriculture,  Natural 
Resources  Conservation  Service,  420 
South  State  Road  7,  Suite  160,  Royal 
Palm  Beach,  Florida  33414;  telephone: 
(561)  242-5520  x3748;/ax;  (561)  792- 
2821;  e-wail:  jeff.schmidt@fl.usda.gov. 
SUPPLEMENTARY  INFORMATION: 

AAQTF  Purpose 

As  required  by  Section  391  of  the 
Federal  Agriculture  Improvement  and 
Reform  Act  of  1996,  the  Chief  of  the 
Natural  Resources  Conservation  Service 
(NRCS)  will  establish  a  task  force  to 
review  research  that  addresses  air 
quality  issues  related  to  agriculture  or 
agriculture  infrastructure.  The  task  force 
will  provide  recommendations  to  the 
Secretary  of  Agriculture  on 
development  and  implementation  of  air 
quality  policy  and  on  air  quality 
research  needs.  The  requirements  of  the 
Federal  Advisory  Committee  Act  apply 
to  this  task  force. 

The  task  force  will: 

(1)  Review  research  on  agricultural  air 
quality  supported  by  Federal  agencies: 

(2)  Provide  recommendations  to  the 
Secretary  of  Agriculture  regarding  air 
quality  and  its  relation  to  agriculture 
based  upon  sound  scientific  findings: 

(3)  Work  to  ensure  inter-governmental 
(Federal,  State,  and  local)  coordination 
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in  establishing  policy  for  agricultural  air 
quality  and  to  avoid  duplication  of 
efforts; 

(4)  Assist,  to  the  extent  practical. 
Federal  agencies  in  correcting  erroneous 
data  with  respect  to  agricultural  air 
quality;  and 

(5)  Ensure  that  air  quality  research, 
related  to  agriculture,  receives  adequate 
peer  review  and  considers  economic 
feasibility. 

AAQTF  Membership 

The  task  force  will  be  made  up  of 
United  States  citizens  and  be  composed 
of: 

(1)  Individuals  with  expertise  in 
agricultural  air  quality  and  agricultural 
production; 

(2)  Representatives  of  institutions 
v.ith  expertise  in  the  impacts  of  air 
.quality  on  human  health; 

(3)  Representatives  from  agriculture 
interest  groups  having  expertise  in 
production  agriculture; 

(4)  Representatives  from  State  or  local 
agencies  having  expertise  in  agriculture 
and  air  quality;  and  ^ 

(5)  Atmospheric  scientists. 

Task  force  nominations  must  be  in 
writing  and  provide  the  appropriate 
background  documents  required  by  the 
Department  of  Agriculture  (USDA) 
policy,  including  Form  AD-755. 
Previous  nominees  and  current  task 
force  members  who  wish  to  be 
reappointed  must  update  their 
nominations  and  provide  a  new 
background  disclosure  form  (AD-755)  to 
reaffirm  their  candidacy  [http:// 
wwH'.ocio.  usda.gov/forms/ 
ocio__forms.html].  Service  as  a  task  force 
member  will  not  constitute  employment 
by,  or  the  holding  of  an  office  of,  the 
United  States  for  the  purpose  of  any 
Federal  law. 

A  task  force  member  will  serve  for  a 
term  of  2  years.  Task  force  members  will 
receive  no  compensation  from  NRCS  for 
their  service  as  task  force  members 
except  as  described  below. 

While  away  from  home  or  regular 
place  of  business  as  a  member  of  the 
task  force,  the  member  will  be  eligible 
for  travel  expenses  paid  by  NRCS, 
including  per  diem  in  lieu  of 
subsistence,  at  the  same  rate  as  a  person 
employed  intermittently  in  the 
government  service,  under  section  5703 
ofTitle5,U.S.C. 

Additional  information  about  the 
AAQTF  may  be  found  on  the  World 
Wide  Web  at  http:// 
w-ww.airquality.nrcs.usda.gov/AAQTF/. 

Submitting  Nominations 

Nominations  should  be  typed  and 
include  the  following: 


(1)  A  brief  summary,  of  no  more  than 
two  pages,  explaining  the  nominee’s 
qualifications  to  serve  on  the  AAQTF; 

(2)  Resume; 

(3)  A  completed  copy  of  form  AD- 
755; 

(4)  Any  recent  publications  relative  to 
air  quality;  and 

*(5)  Any  letters  of  endorsement. 
Nominations  should  be  sent  to  Jeff 
Schmidt,  Acting  Designated  Federal 
Official,  Natural  Resources  Conservation 
Service,  420  South  State  Road  7,  Suite 
160,  Royal  Palm  Beach,  Florida  33414 
by  September  16,  2010. 

Equal  Opportunity  Statement 

To  ensure  that  recommendations  of 
the  task  force  take  into  account  the 
needs  of  underserved  and  diverse 
communities  served  by  USDA, 
membership  will  include,  to  the  extent 
practicable,  individuals  representing 
minorities,  women,  and  persons  with 
disabilities.  USDA  prohibits 
discrimination  in  its  programs  and 
activities  on  the  basis  of  race,  color, 
national  origin,  gender,  religion,  age, 
sexual  orientation,  or  disability. 
Additionally,  discrimination  on  the 
basis  of  political  beliefs  and  marital  or 
family  status  is  also  prohibited  by 
statutes  enforced  by  USDA  (not  all 
prohibited  bases  apply  to  all  programs). 
Persons  with  disabilities  who  require 
alternate  means  for  communication  of 
program  information  (Braille,  large 
print,  audio  tape,  etc.)  should  contact 
the  USDA’s  Target  Center  at  (202)  720— 
2600  (voice  and  TDD).  USDA  is  an  equal 
opportunity  provider  and  employer. 

Signed  this  28th  day  of  July,  2010,'in 
Washington,  DC. 

Dave  White, 

Chief,  Natural  Resources  Conservation 
Service. 

IFR  Doc.  2010-18882  Filed  7-30-10;  8:45  am] 

BILLING  CODE  3410-16-P 


DEPARTMENT  OF  AGRICULTURE 

Foreign  Agricultural  Service 

Trade  Adjustment  Assistance  for 
Farmers 

agency:  Foreign  Agricultural  Service, 
USDA. 

action:  Notice. 

The  Administrator  of  the  Foreign 
Agricultural  Service  (FAS)  today 
accepted  and  began  a  review  of  a 
petition  for  trade  adjustment  assistance 
filed  under  the  FY  2011  program  by  the 
New  Hampshire  Commercial 
Fishermen’s  Association  on  behalf  of 
American  lobster  [Homarus 


americanus)  fishermen  who  catch  and 
market  their  lobster  in  New  Hampshire. 
The  Administrator  will  determine 
within  40  days  whether  or  not 
increasing  imports  of  American  lobster 
contributed  importantly  to  a  greater 
than  15-percent  decrease  in  the  average 
annual  price  of  lobster  compared  to  the 
average  of  the  3  preceding  marketing  ' 
years.  If  the  determination  is 
affirmative,  fishermen  who  land  and 
market  American  lobster  in  New 
Hampshire  will  be  eligible  to  apply  to 
the  Farm  Service  Agency  for  free 
technical  assistance  and  cash  benefits. 
FOR  FURTHER  INFORMATION  CONTACT: 
Trade  Adjustment  Assistance  for 
Farmers  Program  Staff,  FAS,  USDA  by 
phone:  (202)  720-0638  or  (202)  690- 
0633;  or  by  e-mail  at: 
tradeadjustment@fas.usda.gov;  or  visit 
the  TAA  for  Farmers’  Web  site:  http:// 
www.fas. usda.gov/itp/taa. 

Dated:  July  21,  2010. 

John  D.  Brewer 

Administrator,  Foreign  Agricultural  Service. 
[FR.Doc.  2010-18712  Filed  7-30-10;  8:45  am] 

BILLING  CODE  3410-10-P 


DEPARTMENT  OF  AGRICULTURE 

Foreign  Agricultural  Service 

Trade  Adjustment  Assistance  for 
Farmers 

AGENCY:  Foreign  Agricultural  Service, 
USDA. 

ACTION:  Notice. 

The  Administrator,  Foreign 
Agricultural  Service  (FAS),  today 
accepted  and  began  a  review  of  a 
petition  for  trade  adjustment  assistance 
under  the  FY  2011  program,  filed  by  the 
Massachusetts  Lobstermen’s  Association 
on  behalf  of  American  lobster  [Homarus 
americanus)  fishermen  who  catch  and 
market  their  lobster  in  Massachusetts. 
The  FAS  Administrator  will  determine 
within  40  days  whether  or  not 
increasing  imports  of  American  lobster 
contributed  importantly  to  a  greater 
than  15-percent  decrease  in  the 
production  value  of  lobster  compared  to 
the  average  of  the  three  preceding 
marketing  years.  If  a  determination  is 
affirmative,  fishermen  who  land  and 
market  American  lobster  in 
Massachusetts  will  be  eligible  to  apply 
to  the  Farm  Service  Agency  for  free 
technical  assistance  and  cash  benefits. 
FOR  FURTHER  INFORMATION  CONTACT: 
Trade  Adjustment  Assistance  for 
Farmers  Program  Staff,  Office  of  Trade 
Programs,  USDA,  at  (202)  720-0638  or 
(202)  690-0633,  or  by  e-mail  at: 
tradeadjustment@fas.usda.gov;  or  visit 
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the  TAA  for  Farmers’  Web  site:  http:// 
www.fas.usda.gov/itp/taa. 

Dated;  July  22,  2010. 

John  D.  Brewer, 

Administrator,  Foreign  Agricultural  Service. 
[FR  Doc.  2010-188.50  Filed  7-30-10;  8;45  am] 

BILLING  CODE  3410-1(1-P 


DEPARTMENT  OF  COMMERCE 

Submission  for  0MB  Review; 

Comment  Request 

The  Department  of  Commerce  will 
submit  to  the  Office  of  Management  and 
Budget  (OMB)  for  clearance  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35). 

Agency:  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 

Title:  Marine  Recreational  Fisheries 
Statistics  Survey. 

OMB  Control  Number:  0648-0052. 

Form  Number(s):  NA. 

Type  of  Request:  Regular  submission 
(revision  of  a  previously  approved 
information  collection). 

Number  of  Respondents:  746,345  total 
(5,040  for  new  panel  study). 

Average  Hours  per  Response: 
Screening  questionnaire,  8  minutes; 
monthly  angler  diary,  10  minutes. 

Burden  Hours:  49,640  total  (3,192  for 
panel  study). 

Needs  and  Uses:  This  request  is  for  a 
revision  of  a  previously  approved 
information  collection. 

Marine  recreational  anglers  are 
surveyed  for  catch  and  effort  data,  fish 
biology  data,  and  angler  socioeconomic 
characteristics.  These  data  are  required 
to  carry  out  provisions  of  the  Magnuson- 
Stevens  Fishery  Conservation  and 
Management  Act  (MSA),  (16  U.S.C. 

1801  et  seq.)  as  amended,  regarding 
conservation  and  management  of  fishery 
resources. 

The  marine  recreational  fishing  catch 
and  effort  data  are  currently  collected 
through  a  combination  of  telephone 
surveys  and  on-site  intercept  surveys 
with  recreational  anglers.  Recent 
amendments  to  the  MSA  require  the 
development  of  an  improved  data 
collection  program  for  recreational 
fisheries.  To  meet  the  requirements  of 
the  MSA,  NOAA’s  National  Marine 
Fisheries  Service  is  developing  pilot 
studies  to  test  alternative  approaches  for 
surveying  recreational  anglers.  Studies 
will  test  the  effectiveness  of  panel 
surveys  for  contacting  anglers  and 
collecting  recreational  fishing  catch  and 
effort  data.  The  goal  of  these  studies  is 
to  develop  an  efficient  means  of 


collecting  fishing  data  while 
maintaining  complete  coverage  of  the 
angling  population,  as  well  as  testing 
assumptions  and  assessing  potential 
sources  of  error  in  ongoing  recreational 
fishing  surveys. 

Affected  Public:  Individuals  or 
households. 

Frequency:  Monthly  and  on  occasion. 

Respondent’s  Obligation:  Voluntary. 

OMB  Desk  Officer:  David  Rostker, 
(202)  395-3897. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Diana  Hynek, 
Departmental  Paperwork  Clearance 
Officer,  (202)  482-0266,  Department  of 
Commerce,  Room  6616,  14th  and 
Constitution  Avenue,  NW.,  Washington, 
DC  20230  (or  via  the  Internet  at 
dHynek@doc.gov). 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent 
within  30  days  of  publication  of  this 
notice  to  David  Rostker,  OMB  Desk 
Officer,  FAX  number  (202)  395-7285,  or 
David_Rostker@omb.eop.gov. 

Dated;  July  27,  2010. 

Gwellnar  Banks, 

Management  Analyst,  Office  of  the  Chief 
Information  Officer. 

[FR  Doc.  2010-18849  Filed  7-30-10;  8;45  am] 

BILLING  CODE  3510-22-P 


DEPARTMENT  OF  COMMERCE 

Submission  for  OMB  Review; 

Comment  Request 

The  Department  of  Commerce  will 
submit  to  the  Office  of  Management  and 
Budget  (OMB)  for  clearance  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35). 

Agency:  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 

Title:  National  Oceanic  and 
Atmospheric  Administration,  Office  of 
Education,  Educational  Partnership 
Program  (EPP)  and  Ernest  F.  Hollings 
Undergraduate  Scholarship  Program. 

OMB  Control  Number:  0648-0568. 

Form  Number(s):  NA. 

Type  of  Request:  Regular  submission 
(extension  of  a  currently  approved 
collection). 

Number  of  Respondents:  3,484. 

Average  Hours  per  Response: 
Graduate  sciences  and  undergraduate 
student  applications,  8  hours;  references 
and  alumni  updates,  1  hour;  student 
tracker  database  updates,  16  hours. 

Burden  Hours:  11,328. 

Needs  and  Uses:  Under  the  authority 
of  section  4002  of  the  America 


COMPETES  Act,  Public  Law  110-69, 
the  National  Oceanic  and  Atmospheric 
Administration  (NOAA)  Office  of 
Education  (OEd)  collects,  evaluates  and 
assesses  student  data  and  information 
for  the  purpose  of  selecting  successful 
candidates,  generating  internal  NOAA 
reports  and  articles  to  demonstrate  the 
success  of  its  scholarship  programs.  The 
OEd  requires  applicants  to  its  student 
scholarship  programs  to  complete  an 
application  for  NOAA  undergraduate 
and  graduate  scholarship  programs.  Part 
of  the  application  package  requires 
completion  of  a  NOAA  student  scholar 
reference  form  in  support  of  the 
scholarship  application,  by  academic 
professors/advisors.  NOAA  OEd  student 
scholar  alumni  are  also  requested  to 
provide  information  to  NOAA  for 
internal  tracking  purposes.  NOAA  OEd 
grantees  are  required  to  update  the 
student  tracker  database  with  the 
required  student  information.  In 
addition,  the  collected  student  data 
supports  NOAA  OEd’s  program 
performance  measures. 

Affected  Public:  Individuals  or 
households,  state,  local  and  tribal 
government,  not-for-profit 
organizations. 

Frequency:  Annually  and  on  occasion. 

Respondent’s  Obligation:  Required  to 
obtain  or  retain  benefits  and  voluntary. 

OMB  Desk  Officer:  David  Ro.stker, 
(202)  395-3897. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling 'or  writing  Diana  Hynek, 
Departmental  Paperwork  Clearance 
Officer,  (202)  482-0266,  Department  of 
Commerce,  Room  6616,  14th  and 
Constitution  Avenue,  NW.,  Washington, 
DC  20230  (or  via  the  Internet  at 
dHynek@doc.gov) . 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent 
within  30  days  of  publication  of  this 
notice  to  David  Rostker,  OMB  Desk 
Officer,  FAX  number  (202)  395-7285,  or 
David_Rostker@omb.eop.gov. 

Dated;  July  28,  2010. 

Gwellnar  Banks, 

Management  Analyst,  Office  of  the  Chief 
Information  Officer. 

[FR  Doc.  2010-18855  Filed  7-30-10;  8;45  am] 
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DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

Antidumping  or  Countervailing  Duty 
Order,  Finding,  or  Suspended 
Investigation;  Opportunity  To  Request 
Administrative  Review 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 

FOR  FURTHER  INFORMATION  CONTACT: 
Sheila  E.  Forbes,  Office  of  AD/CVD 
Operations,  Customs  Unit,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW.,  Washington,  DC  20230, 
telephone:  (202)  482-4697. 

Background 

Each  year  during  the  anniversary 
month  of  the  publication  of  an 


antidumping  or  countervailing  duty 
order,  finding,  or  suspension  of 
investigation,  an  interested  party,  as 
defined  in  section  771(9)  of  the  Tariff 
Act  of  1930,  as  amended  (“the  Act”), 
may  request,  in  accordance  with  section 
351.213  of  the  Department  of  Commerce 
(“the  Department”)  regulations,  that  the 
Department  conduct  an  administrative 
review  of  that  antidumping  or 
countervailing  duty  order,  finding,  or 
suspended  investigation. 

Respondent  Selection 

In  the  event  the  Department  limits  the 
number  of  respondents  for  individual 
examination  for  administrative  reviews 
initiated  pursuant  to  requests  made  for 
the  orders  identified  below,  the 
Department  intends  to  select 
respondents  based  on  U.S.  Customs  and 
Border  Protection  (“CBP”)  data  for  U.S. 
imports  during  the  period  of  review 


(“POR”).  We  intend  to  release  the  CBP 
data  under  Administrative  Protective 
Order  (“APO”)  to  all  parties  having  an 
APO  within  five  days  of  publication  of 
the  initiation  Federal  Register  notice. 
Therefore,  we  encourage  all  parties 
interested  in  commenting  on  respondent 
selection  to  submit  their  APO 
applications  on  the  date  of  publication 
of  the  initiation  notice,  or  as  soon 
thereafter  as  possible.  The  Department 
invites  comments  regarding  the  CBP 
data  and  respondent  selection  within  10 
calendar  days  of  publication  of  the 
initiation  Federal  Register  notice. 

Opportunity  to  Bequest  a  Review:  Not 
later  than  the  last  day  of  August  2010, ^ 
interested  parties  may  request 
administrative  review  of  the  following 
orders,  findings,  or  suspended 
investigations,  with  anniversary  dates  in 
August  for  the  following  periods: 


Period  of  review 


Antidumping  Duty  Proceedings 


Germany; 

Corrosion-Resistant  Carbon  Steel  Flat  Products,  A-428-815  . 

Seamless  Standard,  Line  and  Pressure  Pipe,  A-428-820  . . . 

Sodium  Nitrite,  A-428-841  . . . 

Italy;  Granular  Potyletrafluoroethylene  Resin,  A-475-703  . . 

Japan:  Brass  Sheet  &  Strip,  A-588-704 

Granular  Polytetrafluoroethylene  Resin  A-588-707  . 

Tin  Mill  Products,  A-588-854  . 

Malaysia:  Polyethylene  Retail  Carrier  Bags,  A-557-81 3  . 

Mexico:  Light-Walled  Rectangular  Pipe  and  Tube,  A-201-836  . . . 

Romania:  Carbon  and  Alloy  Seamless  Standard,  Line,  and  Pressure  Pipe  (Under  4V2  Inches),  A-485-805 
South  Korea:  Corrosion-Resistant  Carbon  Steel  Flat  Products,  A-580-816 

Light-Walled  Rectangular  Pipe  and  Tube,  A-580-859  . 

Thailand;  Polyethylene  Retail  Carrier  Bags,  A-549-821  . .'. . 

The  People’s  Republic  Of  China; 

Certain  Tow-Behind  Lawn  Groomers  and  Certain  Parts  Thereof,  A-570-939  . 

Floor  Standing  Metal-Top  Ironing  Tables  and  Parts  Thereof,  A-570-888  . 

Laminated  Woven  Sacks,  A-570-91 6  . 

Light-Walled  Rectangular  Pipe  and  Tube,  A-570-914  . . 

Petroleum  Wax  Candles,  A-570-504  . . . 

Polyethylene  Retail  Carrier  Bags,  A-570-886  . 

Sodium  Nitrite,  A-570-925  . 

Steel  Nails,  A-57()-909  . 

Sulfanilic  Acid,  A-570-815  . , . 

Tetrahydrofurfuryl  Alcohol,  A-570-887  . 

Vietnam:  Frozen  Fish  Fillets,  A-552-801  . 


8/1/09-7/31/10 

8/1/09-7/31/10 

8/1/09-7/31/10 

8/1/09-7/31/10 

8/1/09-7/31/10 

8/1/09-7/31/10 

8/1/09-7/31/10 

8/1/09-7/31/10 

8/1/09-7/31/10 

8/1/09-7/31/10 

8/1/09-7/31/10 

8/1/09-7/31/10 

8/1/09-7/31/10 

1/28/09-7/31/10 

8/1/09-7/31/10 

8/1/09-7/31/10 

8/1/09-7/31/10 

8/1/09-7/31/10 

8/1/09-7/31/10 

'8/1/09-7/31/10 

8/1/09-7/31/10 

8/1/09-7/31/10 

8/1/09-7/31/10 

8/1/09-7/31/10 


South  Korea: 


Countervailing  Duty  Proceedings 


Corrosion-Resistant  Carbon  Steel  Flat  Products,  C-580-818  . 

Stainless  Steel  Sheet  and  Strip  in  Coils,  C-580-835  . 

The  People’s  Republic  Of  China: 

Certain  Tow-Behind  Lawn  Groomers  and  Certain  Parts  Thereof,  C-570-940 

Laminated  Woven  Sacks,  C-570-917  . 

Light-Walled  Rectangular  Pipe  and  Tube,  C-570-915  . 

Sodium  Nitrite,  C-570-926  . : . 


1/1/09-12/31/09 

1/1/09-12/31/09 

11/24/08-12/31/09 

1/1/09-12/31/09 

1/1/09-12/31/09 

1/1/09-12/31/09 


Suspension  Agreements 
None. 


In  accordance  with  section  351.213(b) 
of  the  regulations,  an  interested  party  as 
defined  by  section  771(9)  of  the  Act  may 


request  in  writing  that  the  Secretary 
conduct  an  administrative  review.  For 
both  antidumping  and  countervailing 


’  Or  the  next  business  day,  if  the  deadline  falls 
on  a  weekend,  federal  holiday  or  any  other  day 
when  the  Department  is  closed. 
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duty  reviews,  the  interested  party  must 
specify  the  individual  producers  or 
exporters  covered  by  an  antidumping 
finding  or  an  antidumping  or 
countervailing  duty  order  or  suspension 
agreement  for  which  it  is  requesting  a 
review.  In  addition,  a  domestic 
interested  party  or  an  interested  party 
described  in  section  771(9)(B)  of  the  Act 
must  state  why  it  desires  the  Secretary 
to  review  those  particular  producers  or 
exporters. 2  If  the  interested  party 
intends  for  the  Secretary  to  review  sales 
of  merchandise  by  an  exporter  (or  a 
producer  if  that  producer  also  exports 
merchandise  from  other  suppliers) 
which  were  produced  in  more  than  one 
country  of  origin  and  each  country  of 
origin  is  subject  to  a  separate  order,  then 
the  interested  party  must  state 
specifically,  on  an  order-by-order  basis, 
which  exporter(s)  the  request  is 
intended  to  cover. 

Please  note  that,  for  any  party  the 
Department  was  unable  to  locate  in 
prior  segments,  the  Department  will  not 
accept  a  request  for  an  administrative 
review  of  that  party  absent  new 
information  as  to  the  party’s  location. 
Moreover,  if  the  interested  party  who 
files  a  request  for  review  is  unable  to 
locate  the  producer  or  exporter  for 
which  it  requested  the  review,  the 
interested  party  must  provide  an 
explanation  of  the  attempts  it  made  to 
locate  the  producer  or  exporter  at  the 
same  time  it  files  its  request  for  review, 
in  order  for  the  Secretary  to  determine 
if  the  interested  party’s  attempts  were 
reasonable,  pursuant  to  section 
351.303(f)(3)(ii)  of  the  Department’s 
regulations. 

As  explained  in  Antidumping  and 
Countervailing  Duty  Proceedings: 
Assessment  of  Antidumping  Duties,  68 
FR  23954  (May  6,  2003),  the  Department 
has  clarified  its  practice  with  respect  to 
the  collection  of  final  antidumping 
duties  on  imports  of  merchandise  where 
intermediate  firms  are  involved.  The 
public  should  be  aware  of  this 


clarification  in  determining  whether  to 
request  an  administrative  review  of 
merchandise  subject  to  antidumping 
findings  and  orders.  See  also  the  Import 
Administration  Web  site  at  http:// 
ia.ita.doc.gov. 

Six  copies  of  the  request  should  be 
submitted  to  the  Assistant  Secretary  for 
Import  Administration,  International 
Trade  Administration,  Room  1870,  U.S. 
Department  of  Commerce,  14th  Street 
and  Constitution  Avenue,  NW., 
Washington,  DC  20230.  The  Department 
also  asks  parties  to  serve  a  copy  of  their 
requests  to  the  Office  of  Antidumping/ 
Countervailing  Operations,  Attention; 
Sheila  Forbes,  in  room  3065  of  the  main 
Commerce  Building.  Further,  in 
accordance  with  section  351.303(f)(l)(i) 
of  the  Department’s  regulations,  a  copy 
of  each  request  must  be  served  on  every 
party  on  the  Department’s  service  list. 

The  Department  will  publish  in  the 
Federal  Register  a  notice  of  “Initiation 
of  Administrative  Review  of 
Antidumping  or  Countervailing  Duty 
Order,  Finding,  or  Suspended 
Investigation”  for  requests  received  by 
the  last  day  of  August  2010.  If  the 
Department  does  not  receive,  by  the  last 
day  of  August  2010,  a  request  for  review 
of  entries  covered  by  an  order,  finding, 
or  suspended  investigation  listed  in  this 
notice  and  for  the  period  identified 
above,  the  Department  will  instruct  CBP 
to  assess  antidumping  or  countervailing 
duties  on  those  entries  at  a  rate  equal  to 
the  cash  deposit  of  (or  bond  for) 
estimated  antidumping  or 
countervailing  duties  required  on  those 
entries  at  the  time  of  entry,  or 
withdrawal  from  warehouse,  for 
consumption  and  to  continue  to  collect 
the  cash  deposit  previously  ordered. 

For  the  first  administrative  review  of 
any  order,  there  will  be  no  assessment 
of  antidumping  or  countervailing  duties 
on  entries  of  subject  merchandise 
entered,  or  withdrawn  from  warehouse, 
for  consumption  during  the  relevant 
provisional-measures  “gap”  period,  of 


the  order,  if  such  a  gap  period  is 
applicable  for  the  FOR. 

This  notice  is  not  required  by  statute 
but  is  published  as  a  service  to  the 
international  trading  community. 

Dated;  July  27,  2010. 

Edward  C.  Yang, 

Acting  Deputy  Assistant  Secretary  for 
Antidumping  and  Countervailing  Duty 
Operations. 

(FR  Doc.  2010-18936  Filed  7-30-10;  8:45  am] 
BILLING  CODE  3S10-DS-P 


DEPARTMENT  OF  COMMERCE  ■ 

International  Trade  Administration 

Antidumping  or  Countervailing  Duty 
Order,  Finding,  or  Suspended 
Investigation;  Advance  Notification  of 
Sunset  Reviews 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 

Background 

Every  five  years,  pursuant  to  section 
751(c)  of  the  Tariff  Act  of  1930,  as 
amended  (“the  Act”),  the  Department  of 
Commerce  (“the  Department”)  and  the 
International  Trade  Commission 
automatically  initiate  and  conduct  a 
review  to  determine  whether  revocation 
of  a  countervailing  or  antidumping  duty 
order  or  termination  of  an  investigation 
suspended  under  section  704  or  734  of 
the  Act  would  be  likely  to  lead  to 
continuation  or  recurrence  of  dumping 
or  a  countervailable  subsidy  (as  the  case 
may  be)  and  of  material  injury. 

Upcoming  Sunset  Reviews  for 
September  2010 

The  following  Sunset  Reviews  are 
scheduled  for  initiation  in  September 
2010  and  will  appear  in  that  month’s 
Notice  of  Initiation  of  Five-Year  Sunset 
Reviews. 


1 

t 

Department  contact 

Antidumping  Duty  Proceedings 

Polyethylene  Terephthalate  (PET)  Film  from  South  Korea  (A-580-807)  (3rd  Review)  . 

Stainless  Steel  Butt-Weld  Pipe  Fittings  from  Japan  (A-588-702)  (3rd  Review)  . 

Stainless  Steel  Butt-Weld  Pipe  Fittings  from  South  Korea  (A-580-813)  (3rd  Review)  . 

Stainless  Steel  Butt-Weld  Pipe  Fittings  from  Taiwan  (A-583-816)  (3rd  Review)  . 

Dana  Mermelstein 
(202)  482-1391. 

Dana  Mermelstein 
(202)  482-1391. 

Dana  Mermelstein 
(202)  482-1391. 

Dana  Mermelstein 
(202)  482-1391. 

2  If  the  review  request  involves  a  non-market 
economy  and  the  parties  subject  to  the  review 
request  do  not  qualify  for  separate  rates,  all  other 


exporters  of  subject  merchandise  from  the  non- 
market  economy  country  who  do  not  have  a 
separate  rate  will  be  covered  by  the  review  as  part 


of  the  single  entity  of  which  the  named  firms  are 
a  part. 
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Countervailing  Duty  Proceedings 

No  Sunset  Review  of  countervailing 
duty  orders  is  scheduled  for  initiation  in 
September  2010. 

Suspended  Investigations 

No  Sunset  Review  of  suspended 
investigations  is  scheduled  for  initiation 
in  September  2010. 

The  Department’s  procedures  for  the 
conduct  of  Sunset  Reviews  are  set  forth 
in  19  CFR  351.218.  Guidance  on 
methodological  or  analytical  issues 
relevant  to  the  Department's  conduct  of 
Sunset  Reviews  is  set  forth  in  the 
Department’s  Policy  Bulletin  98.3 — 
Policies  Regarding  the  Conduct  of  Five- 
year  rSunsef)  Reviews  of  Antidumping 
and  Countervailing  Duty  Orders;  Policy 
Bulletin,  63  FR  18871  (April  16,  1998). 
The  Notice  of  Initiation  of  Five-Year 
(“Sunset”)  Reviews  provides  further 
information  regarding  what  is  required 
of  all  parties  to  participate  in  Sunset 
'  Reviews. 

Pursuant  to  19  CFR  351.103(c),  the 
Department  will  maintain  and  make 
available  a  service  list  for  these 
proceedings.  To  facilitate  the  timely 
preparation  of  the  service  list(s),  it  is 
requested  that  those  seeking  recognition 
as  interested  parties  to  a  proceeding 
contact  the  Department  in  writing 
within  10  days  of  the  publication  of  the 
Notice  of  Initiation. 

Please  note  that  if  the  Department 
receives  a  Notice  of  Intent  to  Participate 
from  a  member  of  the  domestic  industry 
within  15  days  of  the  date  of  initiation, 
the  review  will  continue.  Thereafter, 
any  interested  party  wishing  to 
participate  in  the  Sunset  Review  must 
provide  substantive  comments  in 
response  to  the  notice  of  initiation  no 
later  than  30  days  after  the  date  of 
initiation. 

This  notice  is  not  required  by  statute 
but  is  published  as  a  service  to  the 
international  trading  community. 

Dated:  luly  20,  2010. 

Edward  C.  Yang, 

Acting  Deputy  Assistant  Secretary  for 
Antidumping  and  Countervailing  Duty 
Operations. 

(FR  Doc.  2010-18929  Filed, 7-30-10;  8:45  am] 

BILLING  CODE  3510-OS-P 


DEPARTMENT  OF  COMMERCE  ^ 

Foreign-Trade  Zones  Board 

(Docket  46-2010) 

Foreign-Trade  Zone  138  -  Coiumbus, 
Ohio  Area,  Application  for 
Reorganization  under  Alternative  Site 
Framework 

An  application  has  been  submitted  to 
the  Foreign-Trade  Zones  (FTZ)  Board 
(the  Board)  by  the  Columbus  Regional 
Airport  Authority,  grantee  of  FTZ  138, 
requesting  authority  to  reorganize  the 
zone  under  the  alternative  site 
framework  (ASF)  adopted  by  the  Board 
(74  FR  1170,  1/12/09;  correction  74  FR 
3987,  1/22/09).  The  ASF  is  an  option  for 
grantees  for  the  establishment  or 
reorganization  of  general-purpose  zones 
and  can  permit  significantly  greater 
flexibility  in  the  designation  of  new 
“usage-driven”  FTZ  sites  for  operators/ 
users  located  within  a  grantee’s  “service 
area”  in  the  context  of  the  Board’s 
standard  2,009-acre  activation  limit  for 
a  general-purpose  zone  project.  The 
application  was  submitted  pursuant  to 
the  Foreign-Tmde  Zones  Act,  as 
amended  (19  U.S.C.  81a-81u),  and  the 
regulations  of  the  Board  (15  CFR  part 
400).  It  was  formally  filed  on  July  21, 
2010. 

FTZ  138  was  approved  on  March  13, 
1987  (Board  Order  351,  52  FR  9319,  3/ 
24/87)  and  expanded  on  February  23, 
1994  (Board  Order  685,  59  FR  10>83,  3/ 
8/94),  on  November  9,  1999  (Board 
Order  1063,  64  FR  63786, 11/22/99),  on 
May  29,  2001  (Board  Order  1166,  66  FR 
32933,  6/19/01),  on  December  19,  2003 
(Board  Order  1311,  69  FR  49,  1/2/04) 
and  on  November  2,  2007  (Board  Order 
1530,  72  FR  65563;  11/21/07). 

The  general-purpose  zone  currently 
consists  of  the  following  sites:  Site  1 
(3,787  acres  total)  —  portions  of  the 
Rickenbacker  Inland  Port  --includes 
certain  acreage  within  the  Rickenbacker 
International  Airport  and  Air  Industrial 
Park,  Alum  Creek  East  Industrial  Park, 
Alum  Creek  West  Industrial  Park,  and 
Groveport  Commerce  Center,  Franklin 
County;  Site  2  (136  acres)  —  Gateway 
Business  Park,  McClain  Road,  Lima, 
Allen  County;  Site  3  (42  acres)  —  within 
the  90— acre  Gateway  Interchange 
Industrial  Park,  State  Route  104  and 
U.S.  Route  35,  Chillicothe,  Ross  County; 
Site  4  (64  acres,  2  parcels)  -  within  the 
960-acre  Rock  Mill  Industrial  Park, 
south  of  Mill  Park  Drive,  Lancaster, 
Fairfield  County;  Site  5  (133  acres)  - 
within  the  149-acre  D.O.  Hall  Business 
Center,  State  Route  660  and  north  of 
Reitler  Road,  Cambridge,  Guernsey 
County;  Site  6  (74  acres,  2  parcels)  — 
within  the  Eagleton  Industrial  Park, 


State  Route  142  and  west  of  Spring 
Valley  Road,  London,  Madison  County; 
Site  12  (31  acres)  -  Marion  Industrial 
Park,  1110  Cheney  Avenue,  Marion, 
Marion  County;  Site  13  (41  acres)  - 
Capital  Park  South,  3125-3325  Lewis 
Centre  Way,  Grove  City,  Franklin 
County;  Site  14  (27  acres)  -  Southpointe 
Indu.strial  Park,  3901  Gantz  Road,  Grove 
City,  Franklin  County;  Site  15  (50  acres, 
sunset  12/31/2011)  —  Columbus 
Industrial  District,  located  at  4545 
Fisher  Road,  Columbus,  Franklin 
County;  Site  16  (74  acres,  expires  9/1/ 
2010)  —  located  at  1809  Wilson  Road, 
Columbus,  Franklin  County;  Site  17  (9 
acres,  expires  7/31/2011)  -  Quarry  East 
Commerce  Center  (Drew  Shoe 
Company),  located  at  252  Quarry  Drive, 
Lancaster,  Fairfield  County;  Site  18  (22 
acres,  expires  9/1/2010)  -  located  at  700 
Manor  Park,  Columbus,  Franklin 
County;  and,  Site  19  (1  acre,  expires  9/ 
1/2010)  —  located  at  330  Oak  Street, 
Columbus,  Franklin  County. 

The  grantee’s  proposed  service  area 
under  the  ASF  would  be  Athens, 
Cljampaign,  Clark,  Coshocton, 

Crawford,  Delaware,  Fairfield,  Franklin, 
Guernsey,  Highland,  Hocking,  Knox, 
Licking,  Logan,  Madi.son,  Marion, 
Morrow,  Muskingum,  Perry,  Pickaway, 
Pike,  Ross,  Union,  Vinton  and  Wyandot 
Counties,  Ohio,  as  described  in  the 
application.  If  approved,  the  grantee 
would  be  able  to  serve  sites  throughout 
the  service  area  based  on  companies’ 
needs  for  FTZ  designation.  The 
proposed  service  area  is  within  and 
adjacent  to  the  Columbus  Customs  and 
Border  Protection  port  of  entry.  The 
grantee  also  proposes  to  retain  its 
existing  site  (Site  2)  in  Lima  (Allen 
County). 

The  applicant  is  requesting  authority 
to  reorganize  its  existing  zone  project  to 
include  Sites  1,  2,  4,  5,  6  and  15  as 
“magnet”  sites  and  Sites  13,  14,  16,  17 
and  18  as  “usage-driven”  sites., The  ASF 
allows  for  the  possible  exemption  of  one 
magnet  site  from  the  “sunset”  time  limits 
that  generally  apply  to  sites  under  the 
ASF,  and  the  applicant  proposes  that 
Site  1  be  so  exempted.  The  applicant  is 
also  requesting  authority  to  remove  193 
acres  of  undeveloped  land  from  Site  1 
(Alum  Creek  West  Indu-strial  Park),  to 
remove  41  acres  from  Site  2,  to  delete 
Site  3  in  its  entirety,  to  remove  29  acres 
from  Site  4,  to  remove  6  acres  from  Site 
6,  to  remove  33  acres  from  Site  13,  to 
remove  20  acres  from  Site  14,  and  to 
delete  Site  19  in  its  entirety.  Because  the 
ASF  only  pertains  to  establishing  or 
reorganizing  a  general-purpose  zone, 
the  application  would  have  no  impact 
on  FTZ  138’s  authorized  subzones. 

In  accordance  with  the  Board’s 
regulations,  Claudia  Hausler  of  the  FTZ 
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Staff  is  designated  examiner  to  evaluate 
and  analyze  the  facts  and  information 
presented  in  the  application  and  case 
record  and  to  report  findings  and 
recommendations  to  the  Board. 

Public  comment  is  invited  from 
interested  parties.  Submissions  (original 
and  3  copies)  shall  be  addressed  to  the 
Board’s  Executive  Secretary  at  the 
address  below.  The  closing  period  for 
their  receipt  is  October  1, 2010.  Rebuttal 
comments  in  response  to  material 
submitted  during  the  foregoing  period 
may  be  submitted  during  the  subsequent 
15-day  period  to  October  18,  2010. 

A  copy  of  the  application  will  be 
available  for  public  inspection  at  the 
Office  of  the  Executive  Secretary, 
Foreign-Trade  Zones  Board,  Room 
2111,  U.S.  Department  of  Commerce, 
1401  Constitution  Avenue  NW, 
Washington,  DC  20230-0002,  and  in  the 
“Reading  Room”  section  of  the  Board’s 
website,  which  is  acce.ssihle  via 
www.trade.gov/ftz.  For  further 
information,  contact  Elizabeth 
Whiteman  at 

Elizabeth.Whiteman@trade.gov  or  (202) 
482-0473. 

Dated:  July  21,  2010. 

Andrew  McGilvray 
Executive  Secretarv.  ' 

(FR  Doc.  2010-18956  Filed  7-30-10;  8:43  ami 
BILLING  CODE  SSIO-DS-S 

DEPARTMENT  OF  COMMERCE 

INTERNATIONAL  TRADE 
ADMINISTRATION 

(A-201-837) 

Certain  Magnesia  Carbon  Bricks  from 
Mexico:  Notice  of  Final  Determination 
of  Sales  at  Less  Than  Fair  Value 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 

SUMMARY:  The  Department  of  Commerce 
determines  that  certain  magnesia  carbon 
bricks  (bricks)  from  Mexico  are  being,  or 
are  likely  to  be,  sold  in  the  United  States 
at  less-than-fair-value  (LTFV),  as 
provided  in  section  735  of  the  Tariff  Act 
of  1930,  as  amended  (the  Act).  The 
estimated  margins  of  sales  at  LTFV  are 
shown  in  the  “Final  Determination 
Margins”  section  of  this  notice. 

EFFECTIVE  DATE:  (August  2,  2010.) 

FOR  FURTHER  INFORMATION  CONTACT: 
David  Goldberger  or  Katherine  Johnson, 
AD/CVD  Operations,  Office  2,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW,  Washington,  DC  20230; 


telephone  (202)  482-4136  and  (202) 
482-4929,  respectively. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  March  11,  2010,  the  Department  of 
Commerce  (Department)  published  in 
the  Federal  Register  the  preliminary 
determination  of  sales  at  LTFV  in  the 
antidumping  duty  investigation  of 
certain  magnesia  carbon  bricks  from 
Mexico.  See  Certain  Magnesia  Carbon 
Bricks  front  Mexico:  Notice  of 
Preliminary  Determination  of  Sales  at 
Less  Than  Fair  Value  and  Postponement 
of  Final  Determinatiorf,  75  FR  11517 
(March  11,  2010)  {Preliminary 
Determination). 

On  April  9,  2010,  the  Department 
issued  a  post-preliminary 
determination  analysis  for  the 
respondent  in  this  investigation,  RHI- 
Refmex  S.A.  de  C.V.  (Refmex)  in  which 
the  Department  applied  a  quarterly 
costing  methodology  to  recalculate  the 
cost  of  production  (COP).  See 
Memorandum  entitled  “Cost  of 
Production  and  Constructed  Value 
Calculation  Adjustments  for  the  Post- 
Preliminary  Analysis  RHI-Refmex  S.A. 
de  C.V.,”  dated  April  7,  2010;  and 
Memorandum  entitled  “Post- 
Preliminary  Determination  Analysis 
Utilizing  Quarterly  Cost  Methodology 
for  Refmex,”  dated  April  9,  2010.  Based 
on  the  data  and  methodology  described 
in  these  memoranda,  we  calculated  a 
post-preliminary  dumping  margin  for 
Refmex  of  50.28  percent. 

During  April  and  May  2010,  we 
verified  the  sales  and  COP  questionnaire 
responses  of  Refmex.  During  May  2010, 
we  issued  the  COP,  U.S.  sales,  and 
home  market  sales  verification  reports. 
See  Memorandum  to  the  File  entitled 
“Verification  of  the  Cost  Response  of 
RHI-Refmex  S.A.  de  C.V.  in  the 
Antidumping  Duty  Investigation  of 
Certain  Magnesia  Carbon  Bricks  from 
Mexico,”  dated  May  10,  2010  (CVR); 
Memorandum  to  the  File  entitled 
“Verification  of  the  CEP  Sales  Respon.se 
of  RHI-Refmex  S.A.  de  C.V.,”  dated  May 
12,  2010  (CEPVR);  and  Memorandum  to 
the  File  entitled  “Verification  of  the 
Home  Market  Sales  Response  of  RHI- 
Refmex  S.A.  de  C.V.,”  dated  June  1, 

2010  (HMVR). 

On  June  8  and  June  15,  2010, 
respectively,  the  petitioner  in  this 
investigation,  Resco  Products  Inc,  and 
Refmex  each  submitted  case  and 
rebuttal  briefs. 

Period  of  Investigation  (POI) 

The  POI  is  July  1,  2008,  to  June  30, 
2009.  This  period  corresponds  to  the 
four  most  recent  fiscal  quarters  prior  to 


the  month  of  the  filing  of  the  petition. 

See  19  CFR  351.204(b)(1). 

Scope  of  Investigation 

The  merchandise  under  investigation 
consists  of  certain  chemically-bonded 
(resin  or  pitch),  magnesia  carbon  bricks 
with  a  magnesia  component  of  at  least 
70  percent  magnesia  (MgO)  by  weight, 
regardless  of  the  source  of  raw  materials 
for  the  MgO,  with  carbon  levels  ranging 
from  trace  amounts  to  30  percent  by 
weight,  regardless  of  enhancements  (for 
example,  magnesia  carbon  bricks  can  be 
enhanced  with  coating,  grinding,  tar 
impregnation  or  coking,  high 
temperature  heat  treatments,  anti-slip 
treatments  or  metal  casing)  and 
regardless  of  whether  or  not 
antioxidants  are  present  (for  example, 
antioxidants  can  be  added  to  the  mix 
from  trace  amounts  to  15  percent  by 
weight  as  various  metals,  metal  alloys, 
and  metal  carbides).  Certain  magnesia 
carbon  bricks  that  are  the  subject  of  this 
investigation  are  currently  classifiable 
under  subheadings  6902.10.1000, 
6902.10.5000,  6815.91.0000, 
6815.99.2000,  and  ei815.99.4000>  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTSUS).  While  HTSUS 
subheadings  are  provided  for 
convenience  and  customs  purposes,  the 
written  description  is  dispositive. 

Analysis  of  Comments  Received 

All  issues  raised  in  the  case  and 
rebuttal  briefs  submitted  by  the  parties 
to  this  investigation  are  addressed  in  the 
“Issues  and  Decision  Memorandum  for 
the  Final  Determination  in  the  Less- 
Than-Fair-Value  Investigation  of 
Certain  Magnesia  Carbon  Bricks  from 
Mexico”  from  Edward  C.  Yang,  Acting 
Deputy  Assistant  Secretary  for 
Antidumping  and  Countervailing  Duty 
Operations,  to  Ronald  K.  Lorentzen, 
Deputy  Assistant  Secretary  for  Import 
Administration  (Decision  Memo),  dated 
July  26,  2010,  which  is  hereby  adopted 
by  this  notice.  A  list  of  the  issues  that 
parties  have  raised  and  to  which  we 
have  responded,  all  of  which  are  in  the 
Decision  Memo,  is  attached  to  this 
notice  as  an  appendix.  Parties  can  find 
a  complete  discussion  of  all  issues 
raised  in  this  investigation  and  the 
corresponding  recommendations  in  the 
Det:ision  Memo,  which  is  on  file  in  the 
Central  Records  Unit,  Room  1117  of  the 
Commerce  Department.  In  addition,  a 
complete  version  of  the  Decision  Memo 


’  In  the  Proliminarv  Determination,  we  included 
HT.SUS  subheading  6815.99  in  our  de.scription  of 
the  scope  of  the  investigation.  Siib.sequently,  we 
determined  that  all  of  the  ten-digit  subheadings 
under  this  subheading  must  be  used  instead. 
Accordingly,  the  HTSU.S  ten-digit  subheadings  have 
been  listed. 
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can  be  accessed  directly  on  the  Web  at 
http://ia.ita.doc.gov/frn.  The  paper  copy 
and  electronic  version  of  the  Decision 
Memo  are  identical  in  content. 

Verification 

As  provided  in  section  782(i)  of  the 
Act,  we  verified  the  sales  and  COP 
information  submitted  by  Refmex  for 
use  in  our  final  determination.  We  used 
standard  verification  procedures 
including  an  examination  of  relevant 
accounting  and  production  records,  and 
original  source  documents  provided  by 
the  respondent.  Our  sales  and  cost 
verification  results  are  outlined  in 
separate  verification  reports.  See 
CEPVR,  HMVR,  and  CVR.  The 
verification  reports  are  on  file  and 
available  in  the  Central  Records  Unit, 
Room  1117  of  the  Commerce 
Department. 

Changes  Since  the  Preliminary 
Determination 

Based  on  our  analysis  of  the 
comments  received  and  our  findings  at 
verification,  we  have  made  certain 
changes  to  the  margin  calculations  for 
Refmex.  For  a  discussion  of  these 
changes,  see  the  “Margin  Calculations” 
section  of  the  Decision  Memo. 

Continuation  of  Suspension  of 
Liquidation 

In  accordance  with  section 
735(c)(1)(B)  of  the  Act,  we  are  directing 
U.S.  Customs  and  Border  Protection 
(CBP)  to  continue  to  suspend 
liquidation  of  all  imports  of  subject 
merchandise  that  are  entered  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  March  11, 

2010,  the  date  of  publication  of  the 
preliminary  determination  in  the 
Federal  Register.  We  will  instruct  CBP 
to  continue  to  require  a  cash  deposit  or 
the  posting  of  a  bond  for  all  companies 
based  on  the  estimated  weighted- 
average  dumping  margins  shown  below. 
The  suspension  of  liquidation 
instructions  will  remain  in  effect  until 
further  notice. 


Final  Determination  Margins 

We  determine  that  the  weighted- 
average  dumping  margins  are  as  follows: 


Manufacturer/Exporter 

Weighted-Average 
Margin  (percent) 

RHI-Refmex  S.A.  de 

C.V . 

!  57.90 

All  Others . 

I  57.90 

All-Others  Rate 

Section  735(c)(5)(A)  of  the  Act 
provides  that  the  e.stimated  “All  Others” 
rate  shall  be  an  amount  equal  to  the 


weighted  average  of  the  estimated 
weighted-average  dumping  margins 
established  for  exporters  and  producers 
individually  investigated,  excluding  any 
zero  and  de  minimis  margins,  and  any 
margins  determined  entirely  under 
section  776  of  the  Act.  Refmex  is  the 
only  respondent  in  this  investigation  for 
which  the  Department  calculated  a 
company-specific  rate.  Therefore,  for 
purposes  of  determining  the  all-others 
rate  and  pursuant  to  section  735(c)(5)(A) 
of  the  Act,  we  are  using  the  weighted- 
average  dumping  margin  calculated  for 
Refmex,  as  referenced  above.  See,  e.g.. 
Notice  of  Final  Determination  of  Sales 
at  Less  Than  Fair  Value:  Stainless  Steel 
Sheet  and  Strip  in  Cioils  From  Italy,  64 
FR  30750,  30755  (June  8,  1999);  and 
Coated  Free  Sheet  Paper  from 
Indonesia:  Notice  of  Preliminary' 
Determination  of  Sales  at  Less  Than 
Fair  Value  and  Postponement  of  Final 
Determination,  11  FR  30753,  30757 
(June  4,  2007),  unchanged  in  Notice  of 
Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Coated  Free  Sheet 
Paper  from  Indonesia,  11  FR  60636 
(October  25,  2007). 

Disclosure 

We  will  disclose  the  calculations 
performed  within  five  days  of  the  date 
of  publication  of  this  notice  to  parties  in 
this  proceeding  in  accordance  with  19 
CFR  351.224(b). 

International  Trade  Commission 
Notification 

In  accordance  wdth  section  735(d)  of 
the  Act,  we  have  notified  the 
International  Trade  Commission  (ITC)  of 
our  final  determination.  As  our  final 
determination  is  affirmative,  the  ITC 
will  determine  within  45  days  whether 
imports  of  the  subject  merchandise  are 
causing  material  injury,  or  threat  of 
material  injury,  to  an  industry  in  the 
United  States.  If  the  ITC  determines  that 
material  injury  or  threat  of  injury  does 
not  exist,  the  proceeding  will  be 
terminated  and  all  securities  posted  will 
be  refunded  or  canceled.  If  the  ITC 
determines  that  such  injury  does  exist, 
the  Department  will  issue  an 
antidumping  duty  order  directing  CBP 
to  assess  antidumping  duties  on  all 
imports  of  the  subject  merchandise 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  the  effective 
date  of  the  suspension  of  liquidation. 

Return  or  Destruction  of  Proprietary 
Information 

This  notice  will  serve  as  the  only 
reminder  to  parties  subject  to 
administrative  protective  order  (APO)  of 
their  responsibility  concerning  the 
destruction  of  proprietary  information 


disclosed  under  APO  in  accordance 
with  19  CFR  351.3()5(a)(3).  Timely 
written  notification  of  return/ 
destruction  of  APO  materials  or 
conversion  to  judicial  protective  order  is 
hereby  requested.  Failure  to  comply 
with  the  regulations  and  the  terms  of  an 
APO  is  a  sanctionahle  violation. 

We  are  issuing  and  publishing  this 
determination  and  notice  in  accordance 
with  sections  735(d)  and  777(i)  of  the 
Act. 

Dated:  July  26,  2010. 

Ronald  K.  Lorentzen, 

Deputy  Assistant  Secretary'  for  Import 
Administration. 

Appendix— Issues  in  Decision  Memo 
Comments 

Comment  1:  Exclusion  of  Functional 
Magnesia  Carbon  Brick  Products  from 
the  Scope 

Comment  2:  CEP  Offset 

Comment  3:  Adjustments  to  COP  Data 

Comment  4:  Treatment  of  Full  Line 

Service  Contract  Transactions 

Comment  5:  Movement  Expenses 

Comment  6:  Home  Market  Price 

Adjustments 

Comment  7:  Adjustments  to  U.S.  Sales 
Prices 

Comment  8:  Indirect  Selling  Expenses 
Incurred  in  Mexico 

(FR  Doc.  2010-18925  Filed  7-30-10;  8:45  am] 

BILLING  CODE  3510-D'S-S 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

RIN  0648-XX95 

Magnuson-Stevens  Act  Provisions; 
General  Provisions  for  Domestic 
Fisheries;  Application  for  Exempted 
Fishing  Permits 

agency:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Notice;  request  for  comments. 

SUMMARY:  The  Assistant  Regional 
Administrator  for  Sustainable  Fisheries, 
Northeast  Region,  NMFS  (Assi.stant 
Regional  Administrator),  has  made  a 
preliminary  determination  that  an 
Exempted  Fishing  Permit  (EFP) 
application' contains  all  of  the  required 
information  and  warrants  further 
consideration.  This  EFP  would  allow 
four  commercial  fishing  vessels  to  fish 
outside  of  the  limited  access  scallop 
days-at-seh  (DAS)  program  and  the  sea 
scallop  access  area  regulations  in 
support  of  research  conducted  hy  the 


Federal  Register/ Vol.  75,  No.  147 /Monday,  August  2,  2010 /Notices  45099 


Coonamessett  Farm  Foundation.  The 
A.ssistant  Regional  Administrator  has 
made  a  preliminary  determination  that 
the  activities  authorized  under  this  EFP 
would  be  consistent  with  the  goals  and 
objectives  of  the  Atlantic  sea  scallop 
Fishery  Managernent  Plan  (FMP). 
However,  further  review  and 
consultation  may  be  necessary  before  a 
final  determination  is  made  to  issue  an 
EFP.  Therefore,  NMFS  announces  that 
the  Assistant  Regional  Administrator 
proposes  to  recommend  that  an  EFP  be 
issued. 

Regulations  under  the  Magnuson- 
Stevens  Fishery  Conservation  and 
Management  Act  require  publication  of 
this  notification  to  provide  interested 
parties  the  opportunity  to  comment  on 
applications  for  proposed  EFPs. 

DATES:  Comments  must  be  received  on 
or  before  August  17,  2010. 

ADDRESSES:  You  may  submit  written 
comments  by  any  of  the  following 
methods: 

•  Email;  NERO.EFP@noaa.gov. 
Include  in  the  subject  line  “Comments 
on  CFarm  2010  RSA  EFP.” 

•  Mail:  Patricia  A.  Kurkul,  Regional 
Administrator,  NMFS,  NE  Regional 
Office,  55  Great  Republic  Drive, 
Gloucester,  MA  01930.  Mark  the  outside 
of  the  envelope  “Comments  on  CFarm 
2010  RSA  EFP.” 

•  Fax:  (978)  281-9135. 

FOR  FURTHER  INFORMATION  CONTACT: 
Christopher  Biegel,.  Fisheries 
Management  Specialist,  978-281-9112, 
or  Don  Frei,  Fisheries  Management 
Specialist,  978-281-9221. 
SUPPLEMENTARY  INFORMATION:  The 
Coonamessett  Farm  Foundation  has 
been  favorably  reviewed  for  a  grant 
through  the  Atlantic  sea  scallop 
research' set-aside  (RSA)  program.  This 
grant  would  fund  a  project  titled, 
“Testing  of  Modifications  to  the  Cfarm 
Turtle  Excluder  Dredge  for  Bycatch 
Reduction.” 

The  primary  objective  of  this  testing 
is  to  test  bycatch  rates  between  the 
experimental  dredge  and  a  standard 
New  Bedford  scallop  dredge.  Four 
commercial  scallop  vessels  would  each 
conduct  one  7-day  trip  for  28  total  DAS. 
The  vessels  would  deploy  both  dredges 
simultaneously  in  12  30-minute  tows 
per  day,  at  an  average  speed  of  4.5 
knots.  The  researchers  will  collect  catch 
data  from  each  dredge  and  then 
immediately  return  the  catch  to  the  sea. 
The  vessel  is  expected  to  catch  scallops 
24,000  lb  (10,866  kg),  winter  flounder 
1,200  lb  (544  kg),  yellowtail  flounder 
4,700  lb  (2,131  kg),  summer  flounder 
480  lb  (544  kg),  fourspot  flounder  1,200 
lb  (544  kg),  monkfish  1,200  lb  (544  kg), 
barndoor  skate  1,200  lb  (544  kg),  and 


little  skate  1,200  lb  (544  kg).  No  catch 
will  be  retained  or  landed.  The  trips 
will  be  taken  in  August  2010  through 
January  31,  2011,  in  Closed  Area  I  and 
Closed  Area  II. 

Coonamessett  Farm  submitted  a 
complete  EFP  application  on  May  26, 
2010,  requesting  exemption  allowing 
four  commercial  fishing  vessels  to  fish 
outside  of  the  limited  access  Atlantic 
sea  scallop  days  at  sea  (DAS)  regulations 
found  at  50  CFR  648.53(b)  and  Sea 
Scallop  Access  Area  regulations  found 
at  50  CFR  648.59.  Any  fishing  activity 
conducted  outside  the  scope  of  the 
exempted  fishing  activity  would  be 
prohibited. 

Authority:  16  U.S.C.  1801  et  seq. 

Dated;  July  28,  2010. 

)ames  P.  Burgess, 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
|FR  Doc.  2010-1B922  Filed  7-30-10;  8:4.5  am] 

BILLING  CODE  3510-22-S 

DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

RIN:  0648-XX89 

North  Pacific  Fishery  Management 
Council;  Public  Meetings;  Correction 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Notice  of  public  meetings. 

SUMMARY:  The  North  Pacific  Fishery 
Management  Council  (Council)  and  its 
advisory  committees  will  hold  public 
meetings,  August  16-19,  2010. 

DATES:  The  Council  will  begin  its 
plenary  session  at  8  a.m.  on  Wednesday, 
August  18  continuing  through 
Thursday,  August  19,  2010.  The 
Council’s  Advisory  Panel  (AP)  will 
begin  at  8  a.m.,  Tuesday,  August  17  and 
continue  through  Wednesday,  August 
18,  2010.  The  Scientific  and  Statistical 
Committee  (SSC)  will  begin  at  8  a.m.  on 
Monday,  August  16  and  continue 
through  Tuesday  August  17,  2010.  All 
meetings  are  open  to  the  public,  except 
executive  sessions. 

ADDRESSES:  The  meetings  will  be  held  at 
the  Hotel  Captain  Cook,  939  West  5th 
Avenue,  Anchorage,  AK. 

Council  address:  North  Pacific 
Fishery  Management  Council,  605  W. 
4th  Avenue,  Suite  306,  Anchorage,  AK 
99501-2252. 

FOR  FURTHER  INFORMATION  CONTACT: 

David  Witherell,  Council  staff, 
telephone:  (907)  271-2809. 


SUPPLEMENTARY  INFORMATION:  This 
notice  is  an  addendum  to  the  previously 
published  meeting  agenda.  The  original 
notice  published  in  the  Federal  Register 
on  July  28,  2010  (75  FR  44228).  In 
addition  to  reviewing  the  Draft 
Biological  Opinion  for  Steller  sea  lions, 
the  Council  will  review  a  draft  EA/RIR 
for  potential  mitigation  alternatives  and 
take  action  as  necessary.  The  Council 
may  take  action  as  appropriate  on  any 
of  the  issues  identified.  The  Agenda  is 
subject  to  change,  and  the  latest  version 
w'ill  be  posted  at  http:// 
iv'U'iv.  alaskafish  eri  es.n  oaa  .gov/n  pfmc/ 

Special  Accommodations 

These  meetings  are  physically 
accessible  to  people  with  disabilities. 
Requests  for  sign  language 
interpretation  or  other  auxiliary  aids 
should  be  directed  to  Gail  Bendixen  at 
(907)  271-2809  at  lea.st  7  working  days 
prior  to  the  meeting  date. 

Dated;  July  28,  2010. 

Tracey  L.  Thompson, 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
[FR  Doc.  2010-18875  Filed  7-30-10:  8:45  am) 
BILLING  CODE  3510-22-S 

DEPARTMENT  OF  COMMERCE 

international  Trade  Administration 

U.S.  Cleantech  Trade  &  Investment 
Mission 

agency:  International  Trade 
Administration,  Department  of 
Commerce. 

ACTION:  Notice:  Revised  Application 
Deadline. 

SUMMARY:  Because  of  space  limitations 
and  the  need  to  make  travel  and 
exhibition  arrangements  in  advance,  the 
Department  of  Commerce,  International 
Trade  Administration,  U.S.  and  Foreign 
Commercial  Service  and  the  Economic 
Development  Administration  have 
advanced  the  application  deadline  for 
company  participants  from  October  15, 
2010  to  September  15,  2010.  The 
deadline  for  community  delegates 
remains  August  15,  2010.  For  the 
convenience  of  interested  stakeholders, 
the  revised  mission  statement  is 
reprinted  below  in  its  entirety  with  the 
revised  deadline. 

SUPPLEMENTARY  INFORMATION: 

Mission  Statement:  U.S.  Cleantech 
Trade  &  Investment  Mission 

International  Trade  Administration, 
Economic  Development  Administration, 
Lyon,  France  Sr  Brussels,  Belgium, 
November  29-December  4,  2010. 
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Mission  Description 

The  United  States  Department  of 
Commerce's  International  Trade 
Administration,  U.S.  and  Foreign 
Commercial  Service  (USFCS),  and 
Economic  Development  Administration 
(EDA)  are  holding  the  first  ever  U.S. 
Clean  Technology  Trade  &  Investment 
Mission  to  Lyon,  France,  November  29- 
December  2,  2010  and  to  Brussels, 
Belgium,  December  2-4,  2010.  This  joint 
mission  will  bp  led  by  senior 
Department  of  Commerce  officials  Brian 
McGowan,  Deputy  Assistant  Secretary 
for  Economic  Development,  and  Karen 
Zens,  Deputy  Assistant  Secretary  for 
International  Operations  (OIO)  of  the 
USFCS.  This  mission  is  designed  to 
advance  President  Obama’s  economic 
growth  initiatives  and  Secretary  Locke’s 
goal  of  simplifying  access  to  the 
Department  of  Commerce’s  diverse  suite 
of  resources — all  for  the  purpose  of 
employment  generation.  This  initiative 
will  support  both  bureaus’  job  creation 
goals  by  increasing  exports  and 
attracting  foreign  direct  investment 
(FDI),  placing  a  particular  emphasis  on 
the  clean  technology  sector. 

This  mission  is  especially  significant 
as  it  includes,  for  the  first  time  ever, 
both  U.S.  companies  and  delegates  from 
U.S.  communities.  Please  see  the  section 
titled  “Participation  Requirements” 
below  for  more  information  on 
community  delegates  and  selection" 
criteria  that  will  be  used  to  evaluate 
applicants.  While  traditional  trade 
missions  are  limited  to  business-to- 
business  connections,  the  addition  of 
communities  in  this  model  provides 
much  broader  access  to  U.S.  companies 
by  leveraging  regional  business 
networks.  Community  delegates  will 
focus  on  clean  technologies  as  a  key 
component  of  their  regional  strategies 
for  increasing  exports  and  attracting 
FDI.  Therefore,  this  new  model  allows 
the  mission  to  advance  a  variety  of 
Presidential  and  Department  of 
Commerce  priorities  simultaneously, 
including  job  creation,  export 
development,  attracting  FDI,  building 
the  green  economy,  and  advancing 
regional  innovation  clusters. 

Commercial  Setting 

France  ^ 

France  is  an  economic  and  political 
leader  in  the  Eurozone  due  to  its  size, 
location,  large  economy,  membership  in 
European  organizations,  and  energetic 
diplomacy.  With  a  GDP  of  $2,865 
trillion,^  France  is  the  world’s  fifth- 
largest  economy.  France’s  economy  also 
ranks  the  second  highest  in  trade 


’  All  currencies  given  are  in  U.S.  dollars. 


volume  for  Western  Europe  (after 
Germany). 

Both  trade  and  investment  between 
the  U.S.  and  France  are  strong  and  are 
key  factors  for  companies  and 
communities  to  participate  in  the 
mission.  On  average,  over  1  billion 
dollars  in  commercial  transactions  take 
place  between  France  and  the  U.S.  every 
day,  with  the  U.S.  being  France’s  sixth 
largest  supplier  and  its  sixth  largest 
customer.  France  ranks  as  the  United 
States’  eighth  largest  trading  partner  for 
total  trade.  Currently,  there  are 
approximately  2,300  French 
subsidiaries  in  the  U.S.  that  provide 
more  than  520,000  jobs  and  that 
generate  an  estimated  $235  billion  in 
turnover  annually.  As  for  investment, 
the  U.S.  is  the  top  destination  for 
French  investments  worldwide.  In  2008, 
French  direct  investment  inflow  to  the 
U.S.  was  approximately  $14  billion. 
Foreign  firms  have  invested  in  the  U.S. 
through  acquisitions  and  with 
greenfield  investments.  Between  2004 
and  2008,  France’s  FDI  stock  in  the 
United  States  increased  from  $138 
billion  to  over  $163  billion.  This  makes 
this  mission  an  ideal  platform  for 
companies  and  communities  to  position 
themselves  for  investment  and  export 
successes.  Further,  French  FDI  to  the 
U.S.  supports  almost  500,000  jobs. 
Concurrently,  the  U.S.  is  the  largest 
foreign  direct  investor  in  France, 
employing  over  650,000  French  citizens 
with  aggregate  investment  estimated  at 
$75  billion  in  2008.  This  makes  the  U.S. 
more  attractive  to  French  investors  and 
foreign  direct  investment. 

Renewable  Energy 

France  possesses  vast  renewable 
energy  resources,  including  wind, 
geothermal  energy,  and  biomass,  all  of 
which  have  shown  substantial  growth  in 
recent  years.  France  is  also  currently 
ranked  2nd  highest  in  the  EU  in  terms 
of  biofuel  production  and  use.  A 
continued  increase  in  the  level  of 
production  helps  consolidate  the 
nation’s  position.  Both  tax  reductions 
and  capital  grants  are  in  place  to 
promote  biofuels.  In  addition,  major 
potential  exists  in  the  area  of  solid 
biomass.  Biomass  accounts  for  two 
thirds  of  all  the  renewables  used  in 
France  today  and  hydro  power  for 
another  third. 

As  France’s  government  sets  new 
goals  in  terms  of  green  energy,  U.S. 
communities  have  a  window  of 
opportunity  to  promote  their  regional 
businesses  to  play  a  pivotal  role  in 
providing  the  means  to  increase 
renewable  energy  capacity.  Wind  and 
solar  power  especially  are  at  the  core  of 
a  new  push  by  the  French  government 


to  increase  the  renewable  share  of  total 
energy  consumption  from  6.7  percent  in 
2004  to  20  percent  by  2020.  Also, 
installed  capacity  for  photovoltaic  (PV) 
power  is  to  increase  from  32.7  MW  in 
2006 — about  100  times  less  than 
Germany — to  3,000  MW  by  2020.  In 
addition,  5  million  solar  thermal  units 
are  to  be  installed  in  buildings  by  2020, 
80  percent  of  these  in  homes.  All  these 
factors  considered  create  a  large  market 
of  potential  buyers  for  U.S.  businesses, 
and  therefore  provide  strong  job 
creation  potential  for  U.S.  communities 
that  are  working  to  develop  regional 
innovation  clusters  focused  on  the  . 
cleantech  sector. 

Water  Resources  Equipment  and 
Services 

One  of  the  “best  prospects”  for  U.S. 
business  in  France  is  water  resources 
equipment  and  services.  The  total 
French  market  for  water  treatment 
equipment  and  related  services  is 
estimated  to  be  worth  $23  billion.  A 
stable  economy  and  financial 
institutions,  stronger  European  Union 
(E.U.)  regulations,  and  greater  public 
awareness  and  the  increasing  costs 
associated  with  polluting  have  played  a 
major  role  in  an  expanding  market  for 
water  treatment  equipment  and  services. 
In  addition,  greater  interest  in 
complying  with  environmental 
regulations  by  national  and  local 
government  officials  has  stimulated- this 
market.  Despite  the  current  financial 
and  economic  challenges,  the  water 
sector  is  still  expected  to  grow  at  a 
stable  rate  and  provide  continued 
market  opportunities  in  a  number  of 
areas. 

Best  prospects  include  wastewater 
sludge  treatment;  installation  and 
maintenance  of  stand-alone  sewage 
treatment  tanks;  remote  monitoring 
technology;  and  membranes  and  water 
filters.  Non  point  source  pollution 
management  and  water  conservation 
including  leak  detection  and 
reclamation  are  becoming  of  major 
importance. 

Pollutec 

Pollutec  is  an  International  Exhibition 
of  Environmental  Equipment, 
Technology  and  Services  for  industry 
and  local  authorities.  Pollutec  is  a  key 
exhibition  for  U.S.  companies  and 
community  delegates  to  attend  as  it  is 
the  world’s  leading  event  for  the 
environmental  market  with  8,422 
professionals  from  110  countries  all  in 
search  of  comprehensive  solutions  to 
the  environmental  and  economic 
challenges  today.  This  creates  the 
perfect  atmosphere  to  meet  industry 
professionals  and  key  players  in  order  to 
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create  expansion  opportunities  and  to 
publicize  products  and  regions.  In  its 
24th  edition,  Pollutec  will  also  bring 
together  2,400  exhibitors  offering 
products  across  a  range  of  sectors  and 
75,000  trade  visitors  from  industry, 
local  authorities,  construction  and  the 
service  sector.  This  year  especially  the 
exhibition  has  seen  a  shift  in  its  visitors’ 
prime  focus  with  39.7%  of  the  visitors 
interested  in  energy,  more  specifically 
renewables,  energy  saving  and 
efficiency,  combating  greenhouse  gases, 
and  urban  mobility.  Companies  and 
communities  will  be  amongst  the  first  to 
capture  this  shift  in  focus  and  turn  it 
into  tangible  exports  sales  and  FDI. 

For  four  days,  U.S.  community 
delegates  and  companies  will  network 
with  potential  trading  and  investment 
partners  in  the  cleantech  sector  through 
customized  one-on-one  meetings  with 
foreign  companies  arranged  through  a 
DOC/Pollutec  partnership.  Meanwhile, 
they  will  also  learn  about  the  latest 
cleantech  trends  and  technologies 
through  the  Pollutec  exhibition,  which 
will  feature  all  the  techniques  for 
prevention  and  treatment  of  various 
sources  of  pollution  and  more  generally 
the  preservation  and  implementation  of 
environmental  preservation  and 
sustainable  development.  Pollutec  offers 
an  assortment  of  exhibition  sectors 
including:  treatment  of  pollutant  gases; 
analysis,  measurement  and  monitoring; 
energy  and  greenhouse  gases;  renewable 
energy;  C02  collection  and  storage;  eco- 
management;  biofuel;  low  consumption 
vehicles;  electric  vehicles;  industrial, 
natural,  and  sanitary  risks;  services  and 
sustainable  development;  waste 
treatment  and  services;  and  recycling. 

An  outstanding  conference  program  will 
also  run  parallel  including  320 
seminars,  presentations,  and  technical 
conferences  by  experts  and  associations.  • 

Belgium 

Densely  populated  Belgium  is  located 
at  the  heart  of  Europe’s  most 
industrialized  region.  Belgium  per 
capita  GDP  ranks  among  the  world’s 
highest  with  a  total  of  $390.2  billion  in 
2008.  The  U.S.  ranks  as  Belgium’s  5th 
principal  trading  partner;  with  Belgium 
ranked  18th  for  largest  U.S.  trading 
partner.  The  Belgian  market  is  small 
enough  that  a  huge  European-wide 
commitment  to  a  new  product  is  not 
necessary,  yet  diverse  and  competitive 
enough  that  it  offers  a  representative 
sample  of  potential  buyers  and 
competitors.  Belgium’s  trade  advantages 
are  derived  from  its  central  geographic 
location  and  its  highly  skilled, 
multilingual,  and  productive  workforce. 
With  a  total  of  10.5  million  people,  the 
population  density  is  the  second  highest 


in  Europe,  after  the  Netherlands,  and  is 
heavily  reliant  on  international  trade  for 
its  prosperity.  Belgium’s  central  location 
in  the  wealthy  region  of  Europe  makes 
the  country  an  ideal  gateway  for  exports 
to  Europe.  Within  a  radius  of  300  miles, 
140  million  EU  consumers  can  be 
reached  (equivalent  to  almost  50%  of 
the  U.S.  population)  representing  60% 
of  Europe’s  purchasing  power.  Tbe 
government  has  focused  its  national 
reform  program  on  key  priorities 
intended  to  achieve  long-term 
sustainable  growth  prospects,  such  as 
protecting  the  environment. 

Belgium  is  one  of  the  top  20  markets 
for  U.S.  environmental  exports.  U.S. 
green  exports  to  Belgium  grew  by  50% 
since  2002  and  in  2009,  U.S.  green 
exports  reached  V2  billion  dollars  (40% 
water,  30%  air  pollution  control,  24% 
solid  waste,  and  6%  other).  These 
exports  include  products  such  as 
chemicals  and  supplies,  and  services 
such  as  consulting  and  engineering. 
Some  of  Belgian’s  leading  commercial 
sectors  for  U.S.  export  and  investment 
are  solid  waste  disposal,  water  and 
wastewater,  air,  green  building,  and 
renewable  energy. 

The  total  stocm  of  Belgian  FDI  in  the 
U.S.  was  $18.6  billion  in  2008,  making 
it  tbe  15th  largest  direct  investor  in  the 
U.S.  The  flow  of  FDI  from  Belgium  to 
the  U.S.  was  negative  $5.8  billion  in 
2008,  a  substantial  decrease  from  the 
$13.9  million  inflow  to  the  U.S.  in  2007. 
However,  overall  between  2004  and 
2008,  Belgian  FDI  stock  in  the  United 
States  increased  from  $12.6  billion  to 
$18.6  billion.  Belgian  FDI  in  the  U.S. 
supports  141,000  jobs. 

Invest  In  America 

Belgium  has  also  hosted  two 
Department  of  Commerce  Invest  In 
America  (IIA)  events,  and  those  events 
resulted  in  greater  success  than  other 
IIA  events  in  any  other  country  to  date. 
The  first  IIA  event  from  just  a  year  and 
a  half  ago  has  produced  five  investment 
successes  in  California,  Indiana, 

Virginia  and  Florida.  However  there  are 
other  successes  that  have  nut  yet  been 
recorded  making  it  an  even  larger 
I  success.  The  most  recent  IIA  event  held 
a  few  months  ago  has  already  produced 
three  investments.  The  Council  of 
American  States  in  Europe  (C.A.S.E.), 
which  helps  European  companies  locate 
production  sites  or  sales  and 
distribution  operations  for  their 
products  and  services  in  the  U.S.,  has 
stated  emphatically  that  Brussels  holds 
the  most  qualified  participants  and 
generates  the  most  investment  results 
compared  with  other  investment 
roadshows.  The  past  events  have 
attracted  participants  from  the 


Netherlands,  Germany,  France  and  the 
UK,  and  we  expect  similarly  broad 
participation  in  this  portion  of  the 
mission  as  well. 

Water  &-  Wastewater 

In  2009,  40%  of  U.S.  environmental 
exports  to  Belgium  are  related  to  water 
and  wastewater.  This  equaled  over  USD 
200  million  in  products  and  services. 
Trends  and  best  prospects  for  this  sector 
are  infrastructure  projects  to  build 
wastewater  treatment  plants  or  more 
specifically  small-scale  “start  to  finish” 
wastewater  treatment  projects  or  water 
filtration  sy.stems  for  drinking  water. 

Solid  Waste  Disposal  and  Treatment 

As  Belgium  faces  numerous  pollution 
problems,  they  realize  that  proper 
management  of  solid  waste  is  a  central 
pillar  of  forward-looking,  sustainable 
environmental  policies.  As  a  result,  it  is 
attempting  to  figure  out  how  to 
minimize  the  environmental  impacts 
from  waste  treatment,  while  optimizing 
energy  and  material  recovery  and 
minimizing  the  costs. 

In  2009  24%  of  U.S.  environmental 
exports  to  Belgium  were  related  to  solid 
waste,  recycling  and  soil  remediation. 
This  equaled  USD  110  million  in 
products  and  services.  Compared  to 
other  EU  countries,  Belgium  is  at  the 
forefront  of  solid  waste  disposal  and 
treatment.  For  example,  Belgium  has  a. 
voluntary  waste  policy  program.  This 
means  that  municipalities,  under  certain 
agreements,  can  receive  subsidies  by 
achieving  pre-specified  residential  solid 
waste  targets.  Also,  through  their 
advanced  separate  trash  collection 
programs,  the  residual  waste  items  in 
Flanders  (Flemish  speaking  part  of 
Belgium)  have  been  reduced  to  about 
160  kg  per  capita,  per  year  whereas  the 
European  average  for  waste  items  is 
about  320  kg  per  capita.  Best  prospects 
for  U.S.  firms  in  this  sector  include  but 
are  not  limited  to  plastic  sorting 
technology,  waste  separation,  selective 
collection  systems,  and  waste-to-energy 
technologies. 

It  is  also  important  to  note  that  a  trade 
and  investment  mission  to  Belgium  does 
not  preclude  exposure  and  partnership 
opportunities  with  other  European 
countries.  On  the  contrary,  groups  from 
other  countries  operate  a  large  part  of 
the  Belgian  waste  market,  making 
Belgium  an  optimal  choice  for  U.S. 
companies  and  communities  to  pursue 
trade  and  FDI  opportunities. 

Energy 

The  energy  sector  has  long  been  one 
of  Belgium’s  leading  industries.  Current 
shifts  such  as  de-regulation  and 
liberalization,  the  discussion  on  the 
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phasing  or  non-phasing  out  of  nuclear 
energy  and  the  push  for  renewable 
energy  creates  a  great  export 
opportunity  to  U.S.  companies  to  enter 
the  market.  Nuclear  energy  still 
accounts  for  more  th^  50%  of 
Belgium’s  electricity  production. 
However,  under  the  efforts  from  the 
former  “green”  government  to  phase  out 
nuclear  energy  between  2015  and  2025, 
there  is  major  room  for  improvement  on 
energy  efficiency.  A  commission  of 
experts  concluded  that  phasing  out 
nuclear  energy  should  be  compensated 
by  the  construction  of  gas  plants,  the 
exploitation  of  wind  energy,  biomass 
and  cogeneration  and  a  reduction  in 
electricity  consumption,  or  higher 
efficiency  of  electricity  production. 

Each  region  actively  promotes  these 
new  technologies  through  various 
financial  incentives.  The  level  of 
subsidies  varies  according  to  the  type  of 
enterprise  and  the  introduction  of  new 
energy  efficiency  policies,  particularly 
environmental.  This  drive  towards  clean 
energy  provides  a  prime  opportunity  for 
U.S.  cleantech  regional  innovation 
clusters  to  boost  exports  to  Belgium. 


Mission  Goals 

•  Support  the  President’s  initiative  to 
double  exports  during  the  next  five 
years  to  support  2  million  American 
jobs  by  connecting  U.S.  communities 
and  companies  with  potential  European 
trading  partners. 

•  Promote  the  U.S.  green  economy  by 
connecting  representatives  of  U.S. 
regional  innovation  clusters  focused  on 
cleantech  with  potential  foreign 
investor's  and  trading  partners. 

•  Progress  in  addressing  cleantech 
market  access  barriers  to  trade  and 
investment  between  participating 
nations. 

•  Increase  awareness  of  President 
Obama’s  priorities  in  promoting  exports. 

•  Welcome  foreign  direct  investment 
in  the  cleantech  sector. 

•  Help  companies  gain  valuable 
international  business  experience  in  the 
rapidly  growing  renewable  energy  and 
cleantech  market. 

•  Help  U.S.  communities  strengthen 

their  engagement  in  the  worldwide 
marketplace,  which  will  lead  to 
increased  exports  and  EDI,  and,  in  turn, 
job  creation.  '  • 


Mission  Scenario 

Participants  will  gain  from  operating 
on  a  two  track  mission:  Export 
promotion  and  foreign  direct  investment 
attraction.  Companies  will  promote 
their  products  and  services  while 
communities  will  promote  the 
competitiveness  of  their  economic 
regions  as  promising  investment 
opportunities  for  foreign  companies. 

.U.S.  companies  and  communities  will 
benefit  through  open  opportunities  via 
matchmaking  support  to  facilitate 
discussions  with  international  firms  at 
Pollutec  in  Lyon,  and  in  networking 
forums  in  Brussels.  ITA  will  be  able  to 
expand  its  trade  mission  model  from  a 
“U.S.  company  to  foreign  company”  to 
“U.S.  community  to  foreign  company” 
format.  As  each  U.S.  community 
represents  many  companies,  this  format 
offers  the  potential  for  exponential 
growth  in  U.S.  exports  and  of  FDI  in  the 
U.S. 

Timetable 

•  The  proposed  schedule  allows  for 
four  days  in  Lyon  and  two  days  in 
Brussels. 


Day  of  week 

Date 

Activity 

Monday . 

Nov  29,  Lyoh  . 

Clean  technology  site  visit  organized  by  ERAI  (Rhone-Alps  Economic  Develop¬ 
ment  Agency)  TBC. 

Delegation  Greeting  Briefing  by  ERAI  and  U.S.  Commercial  Service. 
Social/networking  rhixer  with  ERAI  TBC. 

Tuesday  . 

Nov  30,  Lyon  . 

Exhibition  and  Conference  Opening  ceremonies. 

U.S.  Technology  Country  of  Honor  Networking  Luncheon  TBC. 

Conference  presentations. 

Evening  Lyon  City  Hall  Reception — 500  guests  (U.S.  delegation  as  the  guest 
of  honor)  TBC. 

Wednesday  . j 

Dec  1 ,  Lyon . 

Conference  Presentations. 

One-on-One  Matchmaking. 

U.S.  Pavilion  Exhibition  activities. 

Thursday  . . . 

1  Dec  2,  Lyon/Brussels  . 

1 

1 

Conference  Presentations. 

One-on-One  Matchmaking. 

U.S.  Pavilion  Exhibition  activities. 

U.S.  Pavilion  afternoon  onsite  reception. 

Depart  for  Brussels  via  train  or  air. 

U.S.  Ambassador’s  Reception  (TBC). 

Friday  . 

Dec  3,  Brussels . 

I 

Company  Delegates  Visit  to  Nike  Logistics  Center/Business  Roundtable. 
Community  Delegates  hold  Invest  in  America  program  at  U.S.  Commercial 
Service  Offices. 

Combined  business  networking  luncheon. 

NATO  Visit  to  discuss  cleantech  needs  for  new  NATO/HQ. 

Saturday  . 

j  Dec  4,  Brussels . 

Depart. 

Package  Includes: 

•  Matchmaking  and  networking. 

•  Access  to  VIP  lounge. 

•  Networking  receptions  and 
luncheon  (TBC). 

•  U.S.  Pavilion  exposure  including 
promotion  through  shared  exhibit  space 
(literature  display)  and  meeting  point. 

•  Access  to  Pollutec  trade  exhibition, 
conference,  and  presentations. 

•  Visit  to  cleantech  cluster  in  Rhone- 
Alps  region  (TBC). 


Participation  Requirements 

All  parties  interested  in  participating 
in  the  U.S.  Cleantech  Trade  & 

Investment  Mission  must  complete  and 
submit  an  application  package  for 
consideration  by  the  Department  of 
Commerce.  All  applicants  will  be 
evaluated  on  their  ability  to  meet  certain 
conditions  and  best  satisfy  the  selection 
criteria  as  outlined  below.  A  maximum 
of  20  companies  and  20  community 


delegates  will  be  considered  for  the 
mission. 

1.  Fees  and  Expenses:  After  a 
company  or  community  delegate  has 
been  selected  to  participate  on  the 
mission,  a  participation  fee  paid  to  the 
U.S.  Department  of  Commerce  is 
required. 

The  participation  fees  are: 

•  Companies: 

o  Large  company  (for  one 
representative):  $3,765. 
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o  Small  or  medium-sized  (less  than 
500  employees)  company  (for  one 
representative):  $3,570. 

•  Community  delegate  (one  person): 

$2,370.2 

•  Additional  representatives  (company 

or  community  delegate):  $400  per 

participant. 

Expenses  for  travel,  including  airfare, 
lodging,  in-country  transportation 
(except  for  airport  transfers  and  bus 
transportation  to/from  group  meetings), 
meals,  and  incidentals,  will  be  the 
responsibility  of  each  mission 
participant. 

Companies  and  community  delegates 
can  also  choose  to  separately  purchase 
their  own  exhibit  in  the  U.S.  Pavilion. 
Hotels  are  at  a  premium  and  sell  out 
quickly:  an  early  commitment  to 
Pollutec  is  highly  recommended. 

II.  Conditions  for  Participation 

All  Applicants,  whether  a  company  or 
a  community  delegate,  must: 

•  Submit  a  completed  and  signed 
mission  application,  anch  if  selected,  a 
signed  Participation  Agreement,  and  a 
completed  Market  Interest 
Questionnaire. 

•  Certify  that  the  products  and 
services  to  be  promoted  through  the 
mission  are  either  produced  in  the 
United  States  or  marketed  under  the 
name  of  a  U.S.  firm  and  have  at  least  51 
percent  U.S.  content  of  the  value  of  the 
finished  product  or  service. 

•  If  the  Departrnent  of  Commerce 
receives  an  incomplete  application,  the 
Department  may  reject  the  application, 
request  additional  information,  or  take 
the  lack  of  information  into  account 
when  evaluating  the  applications. 

Companies  must  include  adequate 
information  on: 

•  The  company’s  products  and/or 
services,  primary  market  objectives,  and 
goals  for  participation,  and  previous 
company  activities  or  initiatives 
participated  in  to  advance  regional 
economic  development. 

Community  Delegates  may  be  a: 

•  State  or  local  government  official, 

•  University  official, 

•  Non-profit  representative,  or 

•  Representative  of  an  EDA- 
recognized  regional  entity. 

In  addition,  each  Community  Delegate 
must  be: 

•  The  authorized  representative  of  the 
governmental  entity  or  entities 
responsible  for  implementing  a  regional. 


^The  Department  continues  to  review  the  fee  for 
community  delegate  participation  and  options  for 
direct  financing  of  the  economic  development 
component  mission  expenses,  which  could  lower 
the  cost  for  community  delegates.  Please  see  the 
trade  mission  Web  site  at  [insert  web  address]  for 
the  most  current  information. 


State,  or  local  economic  development 
strategy.  At  the  time  of  application,  a 
community  delegate  must  demonstrate 
that  they  are  the  authorized 
representative  by  providing 
documentation  as  follows: 
o  For  delegates  representing  the  entity 
responsible  for  implementing  a 
regional  plan  and  EDA-recognized 
regional  entities,  the  delegate  must 
provide  either: 

■  A  letter  from  the  director  or 
governing  body  of  the  regional 
entity,  or 

■  A  letter  or  resolution  from  each 
governmental  entity  that  makes  up 
a  region  (for  example,  a  resolution 
passed  by  the  county  commission  of 
each  county  that  makes  up  a 
region), 

o  For  delegates  representing  a  State,  the 
delegate  must  provide  a  letter  from 
the  applicable  Governor  or  the 
Governor’s  designated  representative, 
and 

o  For  delegates  representing  a  local 
government,  the  delegate  must 
provide  a  re.solution  passed  by  or 
letter  from  the  local  government  (for 
example,  a  letter  from  the  city’s  mayor 
or  a  resolution  passed  by  the  county 
commission,  as  applicable). 

•  The  Department  of  Commerce  may 
consider  applications  from  non-profit 
organizations  that  represent  such 
communities  on  a  national  basis. 
Authorized  representative 
documentation  is  not  required  for  such 
organizations. 

•  Community  Delegates  must 
demonstrate  at  the  time  of  application 
how  their  community’s  economic 
development  strategy  promotes 
increased  exports  and  foreign  direct 
investment  in  general,  and  the  green 
economy  in  particular. 

•  Additional  representatives 
•accompanying  community  delegates 
must  adhere  to  the  selection  criteria 
applicable  to  community  delegates. 

III.  Selection  Criteria  for  Participation 

The  following  factors  will  be  used  to 
select  participants: 

•  Companies: 

o  Suitability  of  the  company’s 
products  or  services  for  the  renewable 
energy  and  cleantech  market. 

o  Participation  in  coordinated 
economic  development  strategies  for 
their  community. 

o  Potential  for  business  in  France  and 
Belgium,  including  the  likelihood  of 
exports  resulting  from  the  mission. 

o  Consistency  of  the  applicant’s  goals 
and  objectives  with  the  stated  scope  of 
the  mission. 

•  Community  delegates: 


o  Consistency  of  the  community’s 
economic  strategic  plan  with  the  stated 
scope  of  this  mission, 
o  Broad  U.S.  geographic  diversity, 
o  Industry  cluster  representation 
related  to  advancing  the  green  economy, 
and 

o  Community  economic  distress 
levels. 

Referrals  from  political  organizations 
and  any  documents  containing 
references  to  partisan  political  activities 
(including  political  contributions)  will 
be  removed  from  an  applicant’s 
submission  and  not  considered  during 
the  selection  process. 

Timeframe  for  Recruitment  and 
Applications 

Mission  recruitment  will  be 
conducted  in  an  open  and  public 
manner,  including  publication  in  the 
Federal  Register,  posting  on  the 
Commerce  Department  trade  mission 
calendar  [http://www.ita.doc.gov/ 
doctm/tmcal.html)  and  other  internet 
web  sites,  press  releases  to  general  and 
trade  media,  email,  direct  mail, 
broadcast  fax,  notices  by  industry  trade 
associations  and  other  multiplier 
groups,  and  publicity  at  industry 
meetings,  symposia,  conferences,  and 
trade  shows.  The  ITA  and  EDA  will 
explore  and  welcome  outreach 
assistance  from  other  interested 
organizations,  including  other  U.S. 
Government  agencies.  Recruitment  for 
the  mission  will  begin  immediately  and 
close  on  August  15,  2010  for  community 
delegates  and  September  15,  2010  for 
companies.  The  staggered  timeline 
allows  for  logistical  flexibility  for 
community  delegates.  Applications 
received  after  that  time  will  be 
considered  only  if  space  and  scheduling 
constraints  permit. 

Information  can  also  be  obtained  by 
contacting  the  mission  contacts  listed 
below. 

Contacts 

Companies,  please  contact: 

U.S.  Commercial  Service,  A/ame:  Teresa 
Yung,  E-mail:  Teresa.Yung@trade.gov, 
Phone:  (202)  482-5496. 

Economic  Development  Administration 

Community  delegates,  please  contact: 

Name:  Bryan  Borlik,  E-mail: 

BBorlik@eda.doc.gov,  Phone:  (202) 
482-3901. 

Teresa  Yung, 

Global  Trade  Programs,  Commercial  Service 
Trade  Missions  Program. 

[FR  Doc.  2010-18812  Filed  7-30-10;  8:45  am] 
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DEPARTMENT  OF  DEFENSE 

Defense  Acquisition  Regulations 
System 

[0MB  Control  Number  0704-0225] 

Information  Collection  Requirement; 
Defense  Federal  Acquisition 
Regulation  Supplement; 

Administrative  Matters 

agency:  Defense  Acquisition 
Regulations  System,  Department  of 
Defense  (DoD). 

ACTION:  Notice  and  request  for 
comments  regarding  a  proposed 
extension  of  an  approved  information 
collection  requirement. 

SUMMARY:  In  compliance  with  section 
3506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
chapter  35),  DoD  announces  the 
proposed  extension  of  a  public 
information  collection  requirement  and 
seeks  public  comment  on  the  provisions 
thereof.  DoD  invites  comments  on:  (a) 
Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  DoD, 
including  whether  the  information  will 
have  practical  utility;  (b)  the  accuracy  of 
the  estimate  of  the  burden  of  the 
proposed  information  collection;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  information  collection  on 
respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 
The  Office  of  Management  and  Budget 
(OMB)  has  approved  this  information 
collection  requirement  for  use  through 
October  31,  2007.  DoD  proposes  that 
OMB  extend  its  approval  for  use 
through  October  31,  2013. 

DATES:  DoD  will  consider  all  comments 
received  by  October  1,  2010. 

ADDRESSES:  You  may  submit  comments 
for  OMB  Control  Number  0704-0225, 
using  any  of  the  following  methods: 

•  Federal  eRuIemaking  Portal:  http:// 
u'ww.regulations.gov.  Follow  the 
instructions  for  submitting  comments. 

•  E-mail:  dfars@osd.mil.  Include 
OMB  Control  Number  0704-0225  in  the 
subject  line  of  the  message. 

•  Fax;  703-602-0350. 

•  Mail:  Defense  Acquisition 
Regulations  System,  Attn:  Mr.  Julian  E. 
Thrash,  OUSD(AT&L)DPAP/DARS, 
Room  3B855,  3060  Defense  Pentagon, 
Washington,  DC  20301-3060. 

Comments  received  generally  will  be 
posted  without  change  to  http:// 
www.regulations.gov,  including  any 
personal  information  provided. 


FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

Julian  Thrash,  703-602-0310. 

SUPPLEMENTARY  INFORMATION: 

Title,  Associated  Forms,  and  OMB 
Number:  Defense  Federal  Acquisition 
Regulation  Supplement  (DFARS)  Part 
204,  Administrative  Matters,  and  related 
clauses  at  DFARS  252.204;  DD  Form 
2051,  Request  for  Assignment  of  a 
Commercial  and  Government  Entity 
(CAGE)  Code,  and  DD  Form  2051-1, 
Request  for  Information/Verification  of 
Commercial  and  Government  Entity 
(CAGE)  Code;  OMB  Control  Number 
0704-0225. 

Needs  and  Uses:  DoD  uses  this 
information  to  control  unclassified 
contract  data  that  is  sensitive  and 
inappropriate  for  release  to  the  public; 
and  to  facilitate  data  exchange  among 
automated  systems  for  contract  award, 
contract  administration,  and  contract 
payment  by  assigning  a  unique  code  to 
each  DoD  contractor. 

Affected  Public:  Businesses  or  other 
for-profit  and  not-for-profit  institutions. 

Annual  Burden  Hours:  11,177. 

Number  of  Respondents:  10,751. 

Responses  per  Respondent:  1. 

Annual  Responses:  10,751. 

Average  Burden  per  Response:  1.04 
hours. 

Frequency:  On  occasion. 

Summary  of  Information  Collection 

DFARS  204.404-70(a)  prescribes  use 
of  DFARS  Clause  252.204-7000, 
Disclosure  of  Information,  in  contracts 
that  require  the  contractor  to  access  or 
generate  unclassified  information  that 
may  be  sensitive  and  inappropriate  for 
release  to  the  public.  The  clause 
requires  the  contractor  to  obtain 
approval  of  the  contracting  officer 
before  release  of  any  unclassified 
contract-related  information  outside  the 
contractor’s  organization,  unless  the 
information  is  already  in  the  public 
domain.  In  requesting  this  approval,  the 
contractor  must  identify  the  specific 
information  to  be  released,  the  medium 
to  be  used,  and  the  purpose  for  the 
release. 

DFARS  204.7207  prescribes  use  of  the 
DFARS  provision  252.204-7001, 
Commercial  and  Government  Entity 
(CAGE)  Code  Reporting,*  in  solicitations 
when  CAGE  codes  for  potential  offerors 
are  not  available  to  the  contracting 
officer.  The  provision  requires  an  offeror 
to  enter  its  CAGE  code  on  its  offer.  If  an 
offeror  does  not  have  a  CAGE  code,  the 
offeror  may  request  one  from  the 
contracting  officer,  who  will  ask  the 
offeror  to  complete  section  B  of  DD 
Form  2051,  Request  for  Assignment  of  a 


Commercial  and  Government  Entity 
(CAGE)  Code. 

Ynette  R.  Shelkin, 

Editor,  Defense  Acquisition  Regulations 
System. 

[FR  Doc.  2010-18736  Filed  7-30-10;  8:45  am] 

BILLING  CODE  5001 -08-P 


DEPARTMENT  OF  DEFENSE 

Defense  Acquisition  Regulations 
System 

Information  Collection  Requirement; 
Defense  Federal  Acquisition 
Regulation  Supplement;  Contract 
Pricing  (OMB  Control  Number  0704- 
0232) 

AGENCY:  Defense  Acquisition 
Regulations  System,  Department  of 
Defense  (DoD). 

ACTION:  Notice  and  request  for  - 
comments. 


SUMMARY:  In  compliance  with  section 
3.506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
chapter  35),  DoD  announces  the 
proposed  extension  of  a  public 
information  collection  requirement  and 
seeks  public  comment  on  the  provisions 
thereof.  DoD  invites  comments  on:  (a) 
Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  DoD, 
including  whether  the  information  will 
have  practical  utility;  (b)  the  accuracy  of 
the  estimate  of  the  burden  of  the 
proposed  information  collection;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  information  collection  on 
respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 
The  Office  of  Management  and  Budget 
(OMB)  has  approved  this  information 
collection  under  Control  Number  0704- 
0232  for  use  through  November  30, 

2010.  DoD  is  proposing  that  OMB 
extend  its  approval  for  use  for  three 
additional  years. 

DATES:  DoD  will  consider  all  comments 
received  by  October  1,  2010. 

ADDRESSES:  You  may  submit  comments, 
identified  by  OMB  Control  Number 
0704-0232,  using  any  of  the  following 
methods: 

o  Federal  eRuIemaking  Portal: 
http://www.regulations.gov.  Follow  the 
instructions  for  submitting  comments. 

o  E-mail:  dfars@osd.mil.  Include 
OMB  Control  Number  0704-0232  in  the 
subject  line  of  the  message. 

o  Fax;  703-602-0350. 
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o  Mail:  Defense  Acquisition 
Regulations  System,  Attn:  Mr.  Mark 
Gomersall,  OUSD(AT&L)DPAP(DARS), 
Room  3B855,  3060  Defense  Pentagon, 
Washington,  DC  20301-3060. 

Comments  received  generally  will  be 
posted  without  change  to  http:// 
www.reguIations.gov,  including  any 
personal  information  provided. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Mark  Comersall,  at  703-602-0302.  The 
information  collection  requirements 
addressed  in  this  notice  are  available  on 
the  World  Wide  Web  at:  http:// 
www.acq.osd.mil/dpap/dars/dfars/ 
index.htm.  Paper  copies  are  available 
from  Mr.  Mark  Comersall, 
OUSD(AT&L)DPAP(DARS),  Room 
3B855,  3060  Defense  Pentagon, 
Washington,  DC  20301-3060. 
SUPPLEMENTARY  INFORMATION: 

Title,  Associated  Form,  and  OMB 
Number:  Defense  Federal  Acquisition 
Regulation  Supplement  (DFARS) 

Subpart  215.4,  Contract  Pricing;  DD 
Form  1861,  Contract  Facilities  Capital 
Cost  of  Money:  OMB  Control  Number 
0704-0232. 

Needs  and  Uses:  DoD  contracting 
officers  use  DD  Form  1861  in  computing 
profit  objectives  for  negotiated 
contracts.  A  DD  Form  1861  is  normally 
completed  for  each  proposal  for  a 
contract  for  supplies  or  services  that  is 
priced  and  negotiated  on  the  basis  of 
cost  analysis.  The  form  enables 
contracting  officers  to  differentiate 
profit  objectives  for  various  types  of 
contractor  assets  (land,  buildings, 
equipment).  DoD  needs  this  information 
to  develop  appropriate  profit  objectives 
when  negotiating  Government  contracts. 

DoD  contracting  officers  need  the 
information  required  by  DFARS 
215.407-5,  Estimating  systems,  and  the 
related  contract  clause  at  252.215-7002, 
Cost  Estimating  System  Requirements, 
to  determine  if  a  contractor  has  an 
acceptable  system  for  generating  cost 
estimates,  and  to  monitor  the  correction 
of  any  deficiencies. 

Affected  Public:  Businesses  and  other 
for-profit  entities. 

Number  of  Respondents:  10,300. 
Responses  per  Respondent: 
Approximately  5. 

Annual  Responses:  53,458. 

Average  Burden  per  Response:  - 
Approximately  10  hours. 

Annual  Response  Burden  Hours: 
538,480. 

Reporting  Frequency:  On  occasion. 

Summary  of  Information  Collection 

DFARS  215.404-71-4,  Facilities 
capital  employed,  requires  the  use  of  DD 
Form  1861  as  a  means  of  linking  Form 
CASB-CMF,  Facilities  Capital  Cost  of 


Money  Factors  Computation,  and  DD 
Form  1547,  Record  of  Weighted 
Guidelines  Application.  The  contracting 
officer  uses  DD  Form  1861  to  record  and 
compute  contract  facilities  capital  cost 
of  money  and  facilities  capital 
employed,  and  carries  the  facilities 
capital  employed  amount  to  DD  Form 
1547  to  develop  a  profit  objective.  When 
the  weighted  guidelines  method  is  used 
as  one  of  the  three  structured 
approaches  for  developing  a 
prenegotiation  profit  or  fee  objective  in 
accordance  with  DFARS  215.404—4, 
completion  of  DD  Form  1861  requires 
contractor  information  not  included  on 
Form  CASB-CMF,  i.e.,  distribution 
percentages  of  land,  buildings,  and 
equipment  for  the  business  unit 
performing  the  contract. 

DFARS  215.407-5,  Estimating 
systems,  and  the  clause  at  252.215- 
7002,  Cost  Estimating  System 
Requirements,  require  that  certain  large 
business  contractors — 

o  Establish  an  acceptable  cost 
estimating  system  and  disclose  the 
estimating  system  to  the  administrative 
contracting  officer  (AGO)  in  writing; 

o  Maintain  the  estimating  system  and 
disclose  significant  changes  in  the 
system  to  the  AGO  on  a  timely  basis; 
and 

o  Respond  in  writing  to  written 
reports  from  the  Government  that 
identify  deficiencies  in  the  estimating 
system. 

Ynette  R.  Sheikin, 

Editor,  Defense  Acquisition  Regulations 
System. 

[FR  Doc.  2010-18737  Filed  7-30-10;  8:45  am) 

BILLING  CODE  5001 -08-P 

DEPARTMENT  OF  EDUCATION 

Submission  for  OMB  Review; 

Comment  Request 

AGENCY:  Department  of  Education. 
SUMMARY:  The  Director,  Information 
Collection  Clearance  Division, 
Regulatory  Information  Management 
Services,  Office  of  Management  invites 
comments  on  the  submission  for  OMB 
review  as  required  by  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13). 
DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before 
September  1,  2010. 

ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Education  Desk  Officer, 

Office  of  Management  and  Budget,  725 
17th  Street,  NW.,  Room  10222,  New 
Executive  Office  Building,  Washington, 
DC  20503,  be  faxed  to  (202)  395-5806  or 


e-mailed  to 

oira_submission@omb.eop.gov  with  a 
cc:  to  ICDocketMgr@ed.gov. 
SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  The  OMB  is 
particularly  interested  in  comments 
which: 

•  Evaluate  whether  the  proposed  _ 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  accuracy  of  the 
agency’s  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  ;he 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology. 

Dated:  July  27,  2010. 

Darrin  A.  King, 

Director,  Information  Collection  Clearance 
Division,  Regulatory  Information 
Management  Services,  Office  of  Management. 

Institute  of  Education  Sciences 

Type  of  Review:  New. 

Title  of  Collection:  An  Impact 
Evaluation  of  the  Teacher  Incentive 
Fund  (TIF). 

OMB  #;  1850-NEW. 

Agency  Form  Number(s):  N/A. 

Frequency  of  Responses:  On 
Occasion. 

Affected  Public:  Individuals  or 
households.  State,  Local,  or  Tribal 
Government,  SEAs  or  Local  Educational 
Agencies  (LEAs). 

Estimated  Number  of  Annual 
Responses:  160. 

Estimated  Annual  Burden  Hours:  247. 

Abstract:  This  is  the  first  submission 
of  a  two-stage  clearance  request  for 
approval  of  recruitment  activities  that 
will  be  used  to  support  An  Impact 
Evaluation  of  the  Teacher  Incentive 
Fund  (TIF).  The  evaluation  will  estimate 
the  impact  of  the  differentiated  pay 
component  of  the  TIF  program  on 
student  achievement  and  teacher  and 
principal  quality  and  retention.  In 
addition,  the  evaluation  will  provide 
descriptive  information  of  the  programs 
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implementation,  grantee  challenges,  and 
grantee  responses  to  challenges. 

Requests  for  copies  of  the  information 
collection  submission  for  OMB  review 
may  be  accessed  from  the  RegInfo.gov 
Web  site  at  http://www.reginfo.gov/ 
public/ do/PRAMain  or  from  the 
Department’s  Web  site  at  http:// 
edicsweh.ed.gov,  by  selecting  the 
“Browse  Pending  Collections”  link  and 
by  clicking  on  link  number  4285.  When 
you  access  the  information  collection, 
click  on  “Download  Atlachm'ents”  to 
view.  Written  requests  for  information 
should  be  addressed  to  U.S.  Department 
of  Education,  400  Maryland  Avenue, 
SW.,  LB],  Washington,  DC  20202-4537. 
Requests  may  also  be  electronically 
mailed  to  the  Internet  address 
fCDocketMgr@ed.gov  or  faxed  to  202- 
401-0920.  Please  specify  the  complete 
title  and  OMB  Control  Number  of  the 
information  collection  when  making 
your  request. 

Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877- 
8339. 

|FR  Doc.  2010-18857  Filed  7-30-10;  8:45  am] 

BILLING  CODE  4000-01 -P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Project  No.:  P-13637-001] 

Great  River  Hydropower,  LLC;  Notice 
of  Application  Tendered  for  Filing  With 
the  Commission  and  Soliciting 
Additional  Study  Requests 

)uly  23.  2010. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection. 

a.  Type  of  Application:  Original  Major 
License. 

b.  Project  No.:  P-13637-001. 

c.  Date  filed:  July  12,  2010. 

d.  Applicant:  Great  River 
Hydropower,  LLC. 

e.  Name  of  Project:  Upper  Mississippi 
River  Lock  &  Dam  No.  21  Hydroelectric 
Project. 

f.  Location:The  proposed  project 
would  be  located  on  the  Mississippi 
River  in  Marion  County,  Missouri  and 
Adams  County,  Illinois  near  the  City  of 
Quincy,  Illinois.  The  proposed  project 
would  occupy  5  acres  of  federal  lands. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact:  Mr.  Arie 
DeWaal,  Mead  &  Hunt  Inc.,  6501  Watts 


Road,  Madison,  WI  53719;  Telephone 
(608) 273-6380. 

i.  FERC  Contact:  Janet  Hutzel, 
Telephone  (202)  502-8675,  or  by  e-mail 
at  janet.hutzel@ferc.gov. 

j.  Cooperating  agencies:  Federal,  state, 
local,  and  tribal  agencies  with 
jurisdiction  and/or  special  expertise 
with  respect  to  environmental  issues 
that  wish  to  cooperate  in  the 
preparation  of  the  environmental 
document  should  follow  the 
instructions  for  filing  such  requests 
described  in  item  1  below.  Cooperating 
agencies  should  note  the  Commission’s 
policy  that  agencies  that  cooperate  in 
the  preparation  of  the  environmental 
document  cannot  also  intervene.  See,  94 
FERC  T|  61 ,076  (2001). 

k.  Pursuant  to  section  4.32(b)(7)  of  18 
CFR  of  the  Commission’s  regulations,  if 
any  resource  agency,  Indian  tribe,  or 
person  believes  that  an  additional 
scientific  study  should  be  conducted  in 
order  to  form  an  adequate  factual  basis 
for  a  complete  analysis  of  the 
application  on  its  merit,  the  resource 
agency,  Indian  tribe,  or  person  must  file 
a  request  for  a  study  with  the 
Commission  not  later  than  60  days  from 
the  date  of  filing  of  the  application,  and 
serve  a  copy  of  the  request  on  the 
applicant. 

l.  Deadline  for  filing  additional  study 
requests  and  requests  for  cooperating 
agency  status:  September  10,  2010. 

All  documents  may  be  filed 
electronically  via  the  Internet.  See  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission’s  Web 
she  (http :// WWW. fere. gov/ docs-filing/ 
ferconline.asp)  under  the  “eFiling”  link. 
L^or  a  simpler  method  of  submitting  text 
only  comments,  click  on  “Quick 
Comment.”  For  assistance,  please 
contact  FERC  Online  Support  at 
FERCOnlineSupport@ferc.gov;  call  toll- 
free  at  (866)  208-3676;  or,  for  TTY, 
contact  (202)  502-8659.  Although  the 
Commission  strongly  encourages 
electronic  filing,  documents  may  also  be 
paper-filed.  To  paper-file,  mail  an 
original  and  eight  copies  to:  Kimberly  D. 
Bose,  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE..  Washington,  DC  20426. 

m.  The  application  is  not  ready  for 
environmental  analysis  at  this  time. 

n.  The  proposed  project  would  utilize 
the  existing  U.S.  Army  Corps  of 
Engineers’  Lock  &  Dam  No.  21,  and 
would  consist  of  the  following  facilities; 
(1)  A  new  hydropower  structure,  located 
about  100  feet  downstream  of  the 
existing  dam  and  having  a  total  of  30 
generating  units  with  a  total  installed 
capacity  of  15  megawatts;  (2)  a  new 
1.57-mile-long,  69-kilovolt  transmission 
line;  (3)  an  existing  substation;  (4)  a  new 


access  road;  and  (5)  appurtenant 
facilities.  The  average  annual  generation 
would  be  about  74,000  megawatt-hours. 

o.  A  copy  of  the  application  is 
available  for  review’  at  the  Commission 
in  the  Public  Reference  Room  or  may  be 
viewed  on  the  Commission’s  Web  site  at 
http://www.ferc.gov  using  the  “eLibrary” 
link.  Enter  the  docket  number  excluding 
the  last  three  digits  in  the  docket 
number  field  to  access  the  document. 

For  assistance,  contact  FERC  Online 
Support.  A  copy  is  also  available  for 
inspection  and  reproduction  at  the 
address  in  item  h  above. 

You  may  also  register  online  at 
h  ttp://  www.ferc.gov/docs-filing/ 
esubscription.asp  to  be  notified  via 
e-mail  of  new  filings  and  issuances 
related  to  this  or  other  pending  projects. 
For  assistance,  contact  FERC  Online 
Support. 

p.  With  this  notice,  we  are  initiating 
consultation  with  the  Illinois  and 
Missouri  State  Historic  Preservation 
Officers  (SHPO),  as  required  by  section 
106  of  the  National  Historic 
Preservation  Act  and  the  regulations  of 
the  Advisory  Council  on  Historic 
Preservation,  36  CFR  800.4. 

q.  Procedural  schedule:  The 
application  will  be  processed  according 
to  the  following  Hydro  Licensing 
Schedule.  Revisions  to  the  schedule  will 
be  made  as  appropriate. 

Issue  Deficiency  Letter  (if  necessary) — 
August  2010 

Issue  Acceptance  Letter — October  2010 
Issue  Scoping  Document  1  for 
comments — November  2010 
Request  Additional  Information  (if 
necessary) — January  2011 
Issue  Scoping  Document  2 — January 
2011 

Notice  of  Application  Ready  for 
Environmental  Analysis — April  2011 
Notice  of  Availability  of  Draft  EA — 
October  2011 

Notice  of  Availability  of  Final  EA — 
January  2012 

Kimberly  D.  Bose, 

Secretary. 

IFR  Doc.  2010-18844  Filed  7-30-10;  8:45  am] 

BILLING  CODE  671 7-01 -P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Attendance  at  NYISO 
Meetings 

July  23,  2010. 

The  Federal  Energy  Regulatory 
Commission  hereby  gives  notice  that 
members  of  the  Commission  and 
Commission  staff  may  attend  the 
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following  upcoming  New  York 
Independent  System  Operator,  Inc. 
(NYISO)  meetings; 

NYISO  Business  Issues  Committee: 

•  August  4,  2010  (Rensselaer,  NY). 

•  September  1,  2010  (Rensselaer,  NY). 

•  October  6,  2010  (Rensselaer,  NY). 

•  November  3,  2010  (Rensselaer,  NY). 
NYISO  Management  Committee: 

•  August  25,  2010  (Rensselaer,  NY). 

•  September  29,  2010  (Rensselaer, 

NY). 

•  October  21,  2010  (Rensselaer,  NY). 

•  November  17,  2010  (Rensselaer, 

NY). 

•  December  15,  2010  (Rensselaer, 

NY). 

NYISO  ICAP  Working  Croup-A 

•  July  27,  2010  (Rensselaer,  NY). 

•  August  9,  2010  (Rensselaer,  NY). 

•  August  30,  2010  (Rensselaer,  NY). 

•  September  13,  2010  (Rensselaer, 
NY). 

•  October  29,  2010  (Rensselaer,  NY). 

•  November  9,  2010  (Ren.sselaer,  NY). 

•  November  15,  2010  (Rensselaer, 

NY). 

•  December  13,  2010  (Rensselaer, 

NY). 

NYISO  Operating  Committee: 

•  August  5,  2010  (Rensselaer,  NY). 

•  September  2,  2010  (Rensselaer,  NY). 

•  October  7,  2010  (Rensselaer,  NY). 

•  November  4,  2010  (Rensselaer,  NY). 

•  December  9,  2010  (Rensselaer,  NY). 
NYISO  Transmission  Planning 

Advisory  Subcommittee: 

•  July  29,  2010  (Rensselaer,  NY). 

•  August  26,  2010  (Rensselaer,  NY). 

•  September  30,  2010  (Rensselaer, 
NY). 

•  November  5,  2010  (Rensselaer,  NY). 

•  November  16,  2010  (Rens.selaer, 
NY). 

•  December  2,  2010  (Rensselaer,  NY). 
For  additional  meeting  information, 

see:  http://www.nyiso.com/puhIic/ 
committees/calendar/index.jsp. 

The  discussions  at  each  of  the 
meetings  described  above  may  address 
matters  at  issue  in  pending  proceedings 
before  the  Commission  including  the 
following: 

Docket  Nos.  EL07-39  and  ER08-695, 
New  York  Independent  System 
Operator,  Inc. 

Docket  No.  EL09-57,  Astoria  Gas 
Turbine  Power  LLC  v.  New  York 
Independent  System  Operator,  Inc. 
Docket  No.  ELlO-033,  New  York 
Independent  System  Operator,  Inc. 
Docket  No.  ELlO-70,  TC  Ravenswood, 
LLC  V.  New  York  Independent  System 
Operator,  Inc. 


’  NYISO  Working  (iroups  often  meet  on  an  as- 
needed  basis  and  groups  are  atso  created  and 
dissotved  on  an  as-needed  basis.  Therefore,  staff 
may  monitor  different  groups  from  month-to-month 
accordingly. 


Docket  No,  EROl-3155,  NewYork 
Independent  System  Operator,  Inc. 

Docket  Nos.  ER01-3001-021/ER03- 
647-012  and  ER01-3001-022/ER03- 
647-013,  New  York  Independent 
System  Operator,  Inc. 

Docket  No.  ER04-449,  New  York 
Independent  System  Operator,  Inc. 
Docket  No.  ER04-230,  New  York 
Independent  System  Operator,  Inc. 
Docket  No.  ER07-612,  New  York 
Independent  System  Operator,  Inc. 
Docket  No.  ER08-850,  New  York 
Independent  System  Operator,  Inc. 
Docket  No.  ER08-867,  New  York 
Independent  System  Operator,  Inc. 
Docket  No.  ER08-1281,  New  York 
Independent  System  Operator,  Inc. 
Docket  No.  ER09-1142,  New  York 
Independent  System  Operator,  Inc. 
Docket  No.  ER09-1204,  New  York 
Independent  System  Operator,  Inc. 
Docket  No.  ER09-1682,  New  York 
Independent  System  Operator,  Inc. 
Docket  No.  ER09-405,  New  York 
Independent  System  Operator,  Inc. 
Docket  No.  ERlO-65,  New  York 
Independent  System  Operator,  Inc. 

Docket  No.  ERlO-424,  New  York 
Independent  System  Operator,  Inc. 

Docket  No.  ERl 0-290,  New  York 
Independent  System  Operator,  Inc. 
Docket  No.  ERl 0-554,  New  York 
Independent  System  Operator,  Inc. 
Docket  No.  ERlO-555,  New  York 
Independent  System  Operator,  Inc. 
Docket  No.  ERlO-573,  New  York 
Independent  System  Operator,  Inc. 
Docket  No.  ERlO-1722,  New  York 
Independent  System  Operator,  Inc. 
Docket  No.  ERlO-1657,  New  York 
Independent  System  Operator,  Inc. 
Docket  No.  ERlO-1359,  New  York 
Independent  System  Operator,  Inc. 
Docket  No.  OA08-52,  New  York 
Independent  System  Operator,  Inc. 
Docket  No.  OA09-26,  New  York 
Independent  System  Operator,  Inc. 

The  meetings  are  open  to 
stakeholders.  For  more  information, 
contact  Je.sse  Hensley,  Office  of  Energy 
Market  Regulation,  Federal  Energy 
Regulatory  Commission  at  (202)  502- 
6228  or  Jesse.IIensIey@ferc.gov. 

Kimberly  D.  Bose, 

Secretary'. 

|FR  Doi:.  2010-188:19  Filed  7-30-10;  8:45  am) 

BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Project  No.  503-048] 

Idaho  Power  Company;  Notice  of 
Authorization  for  Continued  Project 
Operation 

July  23,  2010. 

On  June  26,  2008,  Idaho  Power 
Company,  licensee  for  the  Sw'an  Falls 
Hydroelectric  Project,  filed  an 
Application  for  a  New  License  pursuant 
to  the  Federal  Power  Act  (FPA)  and  the 
Commission’s  regulations  thereunder. 
The  Swan  Falls  Hydroelectric  Project  is 
on  the  Snake  River  in  Ada  and  Owyhee 
counties  of  southwestern  Idaho. 

The  license  for  Project  No.  503  w^as 
issued  for  a  period  ending  June  30, 

2010.  Section  15(a)(1)  of  the  f’PA,  16 
LJ.S.C.  808(a)(1),  requires  the 
Commission,  at  the  expiration  of  a 
license  term,  to  issue  from  year  to  year 
an  annual  license  to  the  then  licensee 
under  the  terms  and  conditions  of  the 
prior  license  until  a  new  license  is 
issued,  or  the  project  is  otherwise 
disposed  of  as  provided  in  section  15  or 
any  other  applicable  section  of  the  FPA. 
If  the  project’s  prior  license  waived  the 
applicability  of  section  15  of  the  FPA. 
then,  based  on  section  9(b)  of  the 
Administrative  Procedure  Act,  5  U.S.C. 
558(c),  and  as  set  forth  at  18  CFR 
16.21(a),  if  the  licensee  of  such  project 
has  filed  an  application  for  a  subsequent 
license,  the  licensee  may  continue  to 
operate  the  project  in  accordance  wdth 
the  terms  and  conditions  of  the  license 
after  the  minor  or  minor  part  license 
expires,  until  the  Commission  acts  on 
its  application.  If  the  licensee  of  such  a 
project  has  not  filed  an  application  for 
a  subsequent  license,  then  it  may  be 
required,  pursuant  to  18  CFR  16.21(b), 
to  continue  project  operations  until  the 
Commission  issues  someone  else  a 
license  for  the  project  or  otherwise 
orders  dispo.sition  of  the  project. 

If  the  project  is  subject  to  section  15 
of  the  FPA,  notice  is  hereby  given  that 
an  annual  license  for  Project  No.  503  is 
issued  to  Idaho  Power  Company  for  a 
period  effective  July  1,  2010  through 
June  30,  2011,  or  until  the  issuance  of 
a  new'  license  for  the  project  or  other 
disposition  under  the  FPA.  whichever 
comes  first.  If  issuance  of  a  new  license 
(or  other  disposition)  does  not  take 
place  on  or  before  June  30.  2011,  notice 
is  hereby  given  that,  pursuant  to  18  CFR 
16.18(c).  an  annual  license  under 
section  15(a)(1)  of  the  FPA  is  renewed 
automatically  w’ithout  further  order  or 
notice  by  the  Commission,  unless  the 
Commi.ssion  orders  otherwise. 
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If  the  project  is  not  subject  to  section 
15  of  the  FPA,  notice  is  hereby  given 
that  Idaho  Power  Company  is 
authorized  to  continue  operation  of  the 
Swaij  Falls  Hydroelectric  Project,  until 
such  time  as  the  Commission  acts  on  its 
application  for  a  subsequent  license. 

Kimberly  D.  Bose, 

Secretary. 

IFR  Doc.  2010-18843  Filed  7-30-10;  8:45  am] 

BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  PR1 0-63-000;  Docket  No. 

PR1 0-64-000;  Docket  No.  PR1 0-66-000] 

Enterprise  Alabama  Intrastate.  LLC 
Yankee  Gas  Services  Company  Kinder 
Morgan  Tejas  Pipeline  LLC  (Not 
Consolidated);  Notice  of  Baseline 
Filings 

July  26,  2010. 

Take  notice  that  on  July  19,  2010,  July 
20,  2010,  and  July  23,  2010,  resp'ectively 
the  applicants  listed  above  submitted 
their  baseline  filing  of  its  Statement  of 
Operating  Conditions  for  services 
provided  under  section  311  of  the 
Natural  Gas  Policy  Act  of  1978  (NGPA). 

Any  person  desiring  to  participate  in 
this  rate  proceeding  must  file  a  motion 
to  intervene  or  to  protest  this  filing  mqgt 
file  in  accordance  with  Rules  211  and 
214  of  the  Commission’s  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  notice  of  intervention  or 
motion  to  intervene,  as  appropriate. 

Such  notices,  motions,  or  protests  must 
be  filed  on  or  before  the  date  as 
indicated  below.  Anyone  filing  an 
intervention  or  protest  must  serve  a 
copy  of  that  document  on  the  Applicant. 
Anyone  filing  an  intervention  or  protest 
on  or  before  the  intervention  or  protest 
date  need  not  serve  motions  to  intervene 
or  protests  on  persons  other  than  the 
Applicant. 

The  Commission  encourages 
electronic  submission  of  protests  and 
interventions  in  lieu  of  paper  using  the 
“eFiling”  link  at  http:/ /www .ferc.gov . 
Persons  unable  to  file  electronically 
should  submit  an  original  and  14  copies 
of  the  protest  or  intervention  to  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426. 


This  filing  is  accessible  on-line  at 
http://www.ferc.gov,  using  the 
“eLibrary”  link  and  is  available  for 
review  in  the  Commission’s  Public 
Reference  Room  in  Washington,  DC. 
There  is  an  “eSubscription”  link  on  the 
Web  site  that  enables  subscribers  to 
receive  e-mail  notification  when  a 
document  is  added  to  a  subscribed 
docket(s).  For  assistance  with  any  FERC 
Online  service,  please  e-mail 
FERCOnlineSupport@ferc.gov,  or  call 
(866)  208-3676  (toll  free).  For  TTY,  call 
(202)  502-8659. 

Comment  Date:  5  p.m.  Eastern  time 
on  Monday,  August  9,  2010. 

Kimberly  D.  Bose, 

Secretary. 

IFR  Doc.  2010-18846  Filed  7-30-10;  8:45  am] 

BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  PR09-27-003] 

UGI  Centra!  Penn  Gas,  Inc.;  Notice  of 
Compliance  Filing 

July  23.  2010. 

Take  notice  that  on  July  14,  2010,  UGI 
Central  Penn  Gas,  Inc.  (Central  Penn) 
filed  its  Statement  Operating  Conditions 
in  compliance  with  the  June  14,  2010 
Letter  Order  approving  a  Stipulation 
and  Agreement  of  Settlement  and 
pursuant  to  section  284.123(e)  of  the  ■ 
Commission’s  regulations. 

Any  person  desiring  to  protest  this 
filing  must  file  in  accordance  with  Rule 
211  of  the  Commission’s  Rules  of 
Practice  and  Procedure  (18  CFR 
385.211).  Protests  to  this  filing  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Such  protests  must  be  filed  on  or  before 
5  p.m.  Eastern  time  on  the  specified 
comment  date.  Anyone  filing  a  protest 
must  serve  a  copy  of  that  document  on 
all  the  parties  to  the  proceeding. 

The  Commission  encourages 
electronic  submission  of  protests  in  lieu 
of  paper  using  the  “eFiling”  link  at 
http://www.ferc.gov.  Persons  unable  to 
file  electronically  should  submit  an 
original  and  14  copies  of  the  protest  to 
the  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE., 
Washington,  DC  20426. 

This  filing  is  accessible  on-line  at 
http://www.ferc.gov,  using  the 
“eLibrary”  link  and  is  available  for 
review  in  the  Commission’s  Public 
Reference  Room  in  Washington,  DC. 


There  is  an  “eSubscription”  link  on  the 
Web  site  that  enables  subscribers  to 
receive  e-mail  notification  when  a 
document  is  added  to  a  subscribed 
docket(s).  For  assistance  with  any  FERC 
Online  service,  please  e-mail 
FERCOnIineSupport@ferc.gov,  or  call 
(866)  208-3676  (toll  free).  For  TTY,  call 
(202)  502-8659. 

Comment  Date:  5  p.m.  Eastern  time 
on  Friday,  July  30,  2010. 

Kimberly  D.  Bose, 

Secretary. 

[FR  Doc.  2010-18842  Filed  7-30-10;  8:45  am] 

BILLING  CODE  6717-01-P 


DEPARTMENT  OF^NERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CPI  0-89-000] 

East  Tennessee  Natural  Gas,  LLC; 
Notice  of  Availability  of  the 
Environmental  Assessment  for  the 
Proposed  Northeastern  Tennessee 
Project 

July  23,  2010. 

The  staff  of  the  Federal  Energy 
Regulatory  Commission  (FERC  or 
Commission)  has  prepared  an 
environmental  assessment  (EA)  for  the 
Northeastern  Tennessee  Project 
proposed  by  East  Tennessee  Natural  Gas 
JETNG)  in  the  above  referenced  docket. 
ETNG  requests  authorization  to 
construct,  replace  and  abandon  natural 
gas  pipeline  transmission  facilities  in 
southwestern  Virginia  and  northeastern 
Tennessee  to  provide  natural  gas  service 
for  the  Tennessee  Valley  Authority’s 
recently  approved  John  Sevier 
Combined  Cycle  Plant. 

The  EA  assesses  the  potential 
environmental  impacts  resulting  from 
construction  and  operation  of  the 
proposed  Northeastern  Tennessee 
Project  in  accordance  with  the 
requirements  of  the  National 
Environmental  Policy  Act.  The  FERC 
staff  concludes  that  approval  of  the 
proposed  project,  with  appropriate 
mitigating  measures,  would  not 
constitute  a  major  federal  action 
significantly  affecting  the  quality  of  the 
human  environment. 

The  proposed  Northeastern  Tennessee 
Project  includes: 

•  Replacing  approximately  11.5  miles 
of  existing  12-inch-  and  8-inch-diameter 
natural  gas  transmission  pipeline  with 
24-inch-diameter  natural  gas 
transmission  pipeline; 

•  Installing  approximately  16.4  miles 
of  new  24-inch-diameter  natural  gas 
pipeline; 
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•  Constructing  associated  minor 
aboveground  facilities;  and 

•  Modifying  piping  at  two  existing 
compressor  stations. 

The  EA  has  been  placed  in  the  public 
files  of  the  FERC  and  is  available  for 
public  viewing  on  the  FERC’s  Web  site 
at  http://www.ferc.gov  using  the 
eLibrary  link.  A  limited  number  of 
copies  of  the  EA  are  available  for 
distribution  and  public  inspection  at: 
Federal  Energy  Regulatory  Commission, 
Public  Reference  Room,  888  First  Street, 
NE.,  Room  2 A,  Washington,  DC  20426, 
(202)  502-8371. 

Copies  of  the  EA  have  been  mailed  to 
federal,  state,  and  local  government 
representatives  and  agencies;  elected 
officials;  environmental  and  public 
interest  groups;  Native  American  tribes; 
potentially  affected  landowners  and 
other  interested  individuals  and  groups; 
newspapers  and  libraries  in  the  project 
area;  and  parties  to  this  proceeding. 

Any  person  wishing  to  comment  on 
the  EA  may  do  so.  Your  comments 
should  focus  on  potential 
environmental  impacts,  reasonable 
alternatives,  and  measures  to  avoid  or 
lessen  environmental  impacts.  The  more 
specific  your  comments,  the  more  useful 
they  will  be.  To  ensure  that  your 
comments  are  properly  recorded  and 
considered  prior  to  a  Commission 
decision  on  the  proposal,  it  is  important 
that  the  FERC  receives  your  comments 
in  Washington,  DC  on  or  before  August 
23,  2010. 

For  your  convenience,  there  are  three 
methods  you  can  use  to  submit  your 
comments  to  the  Comniission.  In  all 
instances,  please  reference  the  project 
Docket  Number  CPI 0-89-000  with  your 
submission.  The  Commission 
encourages  electronic  filing  of 
comments  and  has  dedicated  eFiling 
expert  staff  available  to  assist  you  by 
phone  at  (202)  502-8258  or  by  e-mail  at 
efilingfSferc.gov. 

(1)  You  may  file  your  comments 
electronically  by  using  the  eComment 
feature,  which  is  located  on  the 
Commission’s  Web  site  at  http:// 
www.ferc.gov  under  the  link  to 
Documents  and  Filings.  An  eComment 
is  an  easy  method  for  interested  persons 
to  submit  brief,  text-only  comments  on 
a  project; 

(2)  You  may  file  your  comments 
electronically  by  using  the  eFiling 
feature,  which  is  located  on  the 
Commission’s  Web  site  at  http:// 
www.ferc.gov  under  the  link  to 
Documents  and  Filings.  eFiling  enables 
you  to  provide  comments  in  a  variety  of 
formats  by  attaching  them  as  a  file  with 
your  submission.  New  eFiling  users 
must  first  create  an  account  by  clicking 


on  “eRegister.”  You  will  be  asked  to 
select  the  type  of  filing  you  are  making. 

A  comment  on  a  particular  project  is 
considered  a  “Comment  on  a  Filing”;  or 

(3)  You  may  file  a  paper  copy  of  your 
comments  at  the  following  address: 
Kimberly  D.  Bose,  Secretary,  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE.,  Room  lA,  Washington, 
DC  20426. 

Although  your  comments  will  be 
considered  by  the  Commission,  simply 
filing  comments  will  not  serve  to  make 
the  commentor  a  party  to  the 
proceeding.  Any  person  seeking  to 
become  a  party  to  the  proceeding  must 
file  a  motion  to  intervene  pursuant  to 
Rule  214  of  the  Commission’s  Rules  of 
Practice  and  Procedures  (18  CFR 
385.214).^  Only  intervenors  have  the 
right  to  seek  rehearing  of  the 
Commission’s  decision. 

Affected  landowners  and  parties  with 
environmental  concerns  may  be  granted 
intervenor  status  upon  showing  good 
cause  by  stating  that  they  have  a  clear 
and  direct  interest  in  this  proceeding 
which  would  not  be  adequately 
represented  by  any  other  parties.  You  do 
not  need  intervenor  status  to  have  your 
comments  considered. 

Additional  information  about  the 
project  is  available  from  the 
Commission’s  Office  of  External  Affairs, 
at  (866)  208-FERC  or  on  the  FERC  Web 
site  [http://www.ferc.gov)  using  the 
eLibrary  link.  Click  on  the  eLibrary  link, 
click  on  “General  Search”  and  enter  the 
docket  number  excluding  the  last  three 
.  digits  in  the  Docket  Number  field  [i.e., 
CPlO-89).  Be  sure  you  have  selected  an 
appropriate  date  range.  For  assistance, 
please  contact  FERC  Online  Support  by 
e-mail  at  FercOnUneSupport@ferc.gov  or 
by  phone,  toll  free  at  (866)  208-3676,  or 
for  TTY,  contact  (202)  502-8659.  The 
eLibrary  link  also  provides  access  to  the 
texts  of  formal  documents  issued  by  the 
Commission,  such  as  orders,  notices, 
and  rulemakings. 

In  addition,  the  Commission  offers  a 
free  service  called  eSubscription  which 
allows  you  to  keep  track  of  all  formal 
issuances  and  submittals  in  specific 
dockets.  This  can  reduce  the  amount  of 
time  you  spend  researching  proceedings 
by  automatically  providing  you  with 
notification  of  these  filings,  document 
summaries,  and  direct  links  to  the 
documents.  Go  to  http://www.ferc.gov/ 
esubscribenow.htm. 

Kimberly  D.  Bose, 

Secretary. 

[FR  Doc.  2010-18841  Filed  7-30-10;  8:45  am] 
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’  Interventions  may  also  be  filed  electronically  via 
the  Internet  in  lieu  of  paper.  See  the  previous 
discussion  on  filing  comments  electronically. 


DEPARTMENT  OF  ENERGY' 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CPI  0-1 4-000] 

Kern  River  Gas  Transmission 
Company;  Notice  of  Avaiiability  of  the 
Final  Environmental  Impact  Statement 
for  the  Proposed  APEX  Expansion 
Project 

July  23.  2010. 

The  staff  of  the  Federal  Energy 
Regulatory  Commission  (FERC  or 
Commission)  has  prepared  a  final 
environmental  impact  statement  (EIS) 
for  the  Apex  Expansion  Project 
proposed  by  Kern  River  Gas 
Transmission  Company  (Kern  River)  in 
tbe  above-referenced  docket.  Kern  River 
requests  authorization  to  expand  its 
natural  gas  pipeline  system  in 
Wyoming,  Utah,  and  Nevada,  to 
transport  an  additional  266  million 
cubic  feet  per  day  of  natural  gas  from 
existing  receipt  points  in  southwestern 
Wyoming,  to  existing  delivery 
connections  in  southern  Nevada. 

The  final  EIS  assesses  the  potential 
environmental  effects  of  the 
construction  and  operation  of  the  Apex 
Expansion  Project  in  accordance  with 
the  requirements  of  the  National 
Environmental  Policy  Act  of  1969 
(NEPA).  The  FERC  staff  concludes  that 
approval  of  the  proposed  project  would 
have  some  adverse  environmental 
impact;  however,  these  impacts  would 
be  reduced  to  less-than-significant 
levels  with  the  implementation  of  Kern 
River’s  proposed  mitigation  and  the 
additional  measures  "recommended  in 
the  final  EIS. 

The  Bureau  of  Land  Management 
(BLM),  the  Forest  Service  (USFS),  and 
the  Bureau  of  Reclamation 
(Reclamation)  participated  as 
cooperating  agencies  in  the  preparation 
of  the  EIS.  Cooperating  agencies  have 
jurisdiction  by  law  or  special  expertise 
with  resjrect  to  resources  potentially 
affected  by  the  proposal  and  participate 
in  the  NEPA  analysis.  The  cooperating 
agencies  will  adopt  and  use  the  EIS  to 
consider  the  issuance  of  right-of-way 
grants  on  federally  administered  lands. 
While  the  conclusions  and 
recommendations  presented  in  the  final 
EIS  were  developed  with  input  from  the 
cooperating  agencies,  the  agencies  will 
present  their  own  conclusions  and 
recommendations  in  their  respective 
Records  of  Decision  for  the  project. 

The  final  EIS  addresses  the  potential 
environmental  effects  of  the 
construction  and  operation  of  the 
following  project  facilities: 
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•  Approximately  27.6  miles  of  36- 
inch-diameter  natural  gas  pipeline 
loop  ^  extending  southwest  in  Utah  from 
Morgan  County,  through  Davis  to  Salt 
Lake  County; 

•  One  new  30,000-horsepower 
compressor  station  (known  as  the 
Milford  Compressor  Station)  in  Beaver 
County,  Utah; 

•  Modifications  to  four  existing 
compressor  stations  to  add  additional 
compression:  The  Coyote  Creek 
Compressor  Station  located  in  Uinta 
County,  Wyoming;  the  Elberta 
Compressor  Station  located  in  Utah 
County,  Utah;  the  Fillmore  Compressor 
Station  located  in  Millard  County,  Utah; 
and  the  Dry  Lake  Compressor  Station 
located  in  Clark  County,  Nevada; 

•  Six  mainline  valves;  and 

•  Three  pig  ^  launcher  and  two  pig 
receiver  facilities. 

The  final  EIS  has  been  placed  in  the 
public  files  of  the  FERC  and  is  available 
for  public  viewing  on  the  FERC’s  Web 
site  at  http://i\^\'w.ferc.gov.  A  limited 
number  of  copies  are  available  for 
distribution  and  public  inspection  at: 
Federal  Energy  Regulatory  Commission, 
Public  Reference  Room,  888  First  Street, 
NE.,  Room  2A,  Washington,  DC  20426, 
(202)  502-8371. 

Copies  of  the  EIS  have  been  mailed  to 
federal,  state,  and  local  government 
representatives  and  agencies;  elected 
officials;  environmental  and  public 
interest  groups;  Native  American  tribes; 
local  newspapers  and  libraries  in  the 
project  area;  parties  to  this  proceeding; 
and  potentially  affected  landowners  and 
other  interested  individuals  and  groups. 
Paper  copy  versions  of  this  EIS  were 
mailed  to  those  specifically  requesting 
them;  all  others  received  a  CD  version. 

Questions? 

Additional  information  about  the 
project  is  available  from  the 
Commission’s  Office  of  External  Affairs, 
at  (866)  208-FERC  or  on  the  FERC 
(http://\\'ww.ferc.gov)  using  the  eLibrary 
link.  Click  on  the  eLibrary  link,  click  on 
“General  Search,”  and  enter  the  docket 
number  excluding  the  last  three  digits  in 
the  Docket  Number  field  (i.e.,  CPlO-14). 
Be  sure  you  have  selected  an 
appropriate  date  range.  For  assistance, 
please  contact  FERC  Online  Support  at 
FercOnIineSupport@ferc.gov  OT  toll  free 
at  (866)  208-3676;  for  TTY,  contact 
(202)  502-8659.  The  eLibrary  link  also 
provides  access  to  the  texts  of  formal 


’  A  loop  is  a  segment  of  pipe  that  is  usually 
installed  adjacent  to  an  existing  pipeline  and 
connected  to  it  at  both  ends.  The  loop  allows  more 
gas  to  be  moved  through  the  system. 

^  A  pig  is  an  internal  tool  that  can  be  used  to 
clean  and  dry  a  pipeline  and/or  to  inspect  it  for 
damage  or  corrosion. 


documents  issued  by  the  Commission, 
such  as  orders,  notices,  and 
rulemakings. 

In  addition,  the  Commission  offers  a 
free  service  called  eSubscription  that 
allows  you  to  keep  track  of  all  formal 
issuances  and  submittals  in  specific 
dockets.  This  can  reduce  the  amount  of 
time  you  spend  researching  proceedings 
by  automatically. providing  you  with 
notification  of  these  filings,  document 
summaries,  and  direct  links  to  the 
documents.  Go  to  http:/ /www .ferc.gov/ 
esuhscribenow.htm. 

Kimberly  D.  Bose, 

Secretary. 

[FR  Doc.  2010-18838  Filed  7-30-10;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

(Docket  No.  PRl 0-62-000] 

Peiico  Pipeline,  LLC;  Notice  of  Filing 

July  26,  2010. 

Take  notice  that  on  July  15,  2010, 
Peiico  Pipeline,  LLC  (Peiico)  filed  a 
revised  Statement  of  Operating 
conditions  to  modify  several  gas  quality 
specifications  to  be  consistent  with  the 
downstream  pipeline  specifications.  In 
addition,  the  imbalance  cash  out  section 
has  been  revised  to  modify  the  pipeline 
indices  used  for  the  cash  out  to  be 
aligned  with  recent  market  conditions 
and  pipeline  activity  and  the  pressure 
base  has  been  updated  to  current 
practice. 

Any  person  desiring  to  participate  in 
this  rate  filing  must  file  in  accordance 
with  Rules  211  and  214  of  the 
Commission’s  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and 
385.214).  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  notice  of 
intervention  or  motion  to  intervene,  as 
appropriate.  Such  notices,  motions,  or 
protests  must  be  filed  on  or  before  the 
date  as  indicated  below.  Anyone  filing 
an  intervention  or  protest  must  serve  a 
copyof  that  document  on  the  Applicant. 
Anyone  filing  an  intervention  or  protest 
on  or  before  the  intervention  or  protest 
date  need  not  serve  motions  to  intervene 
or  protests  on  persons  other  than  the 
Applicant. 

The  Commission  encourages 
electronic  submission  of  protests  and 
interventions  in  lieu  of  paper  using  the 
“eFiling”  link  at  http://ivww.ferc.gov. 


Persons  unable  to  file  electronically 
should  submit  an  original  and  14  copies 
of  the  protest  or  intervention  to  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426. 

This  filing  is  accessible  on-line  at 
http://www.ferc.gov,  using  the 
“eLibrary”  link  and  is  available  for 
review  in  the  Commission’s  Public 
Reference  Room  in  Washington,  DC. 
There  is  an  “eSubscription”  link  on  the 
Web  site  that  enables  subscribers  to 
receive  e-mail  notification  when  a 
document  is  added  to  a  subscribed 
docket(s).  For  assistance  with  any  FERC 
Online  service,  please  e-mail 
FERCOnIineSupport@ferc.gov,  or  call 
(866)  208-3676  (toll  free).  For  TTY,  call 
(202)  502-8659. 

Comment  Date:  5  p.m.  Eastern  time 
on  Monday,  August  9,  2010. 

Kimberly  D.  Bose, 

Secretary. 

(FR  Doc.  2010-18847  Filed  7-30-10;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  PRl  0-65-000] 

EasTrans,  LLC;  tlotice  of  Filing 

July  26,  2010. 

Take  notice  that  on  July  15,  2010, 
EasTrans,  LLC  (EasTrans)  filed  to 
significantly  modify  its  Statement  of 
Operating  Conditions  to  provide 
clarification  and  reflect  the 
implementation  of  a  new  EasTrans 
nomination  process. 

Any  person  desiring  to  participate  in 
this  rate  filing  must  file  in  accordance 
with  Rules  211  and  214  of  the 
Commission’s  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and 
385.214).  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  notice  of 
intervention  or  motion  to  intervene,  as 
appropriate.  Such  notices,  motions,  or 
protests  must  be  filed  on  or  before  the 
date  as  indicated  below.  Anyone  filing 
an  intervention  or  protest  must  serve  a 
copy  of  that  document  on  the  Applicant. 
Anyone  filing  an  intervention  or  protest 
on  or  before  the  intervention  or  protest 
date  need  not  serve  motions  to  intervene 
or  protests  on  persons  other  than  the 
Applicant. 

The  Commission  encourages 
electronic  submission  of  protests  and 
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interventions  in  lieu  of  paper  using  the 
“eFiling”  link  at  http://www.ferc.gov. 
Persons  unable  to  file  electronically 
should  submit  an  original  and  14  copies 
of  the  protest  or  intervention  to  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426. 

This  filing  is  accessible  on-line  at 
http://www.ferc.gov,  using  the 
“eLibrary”  link  and  is  available  for 
review  in  the  Commission’s  Public 
Reference  Room  in  Washington,  DC. 
There  is  an  “eSubscription”  link  on  the 
Web  site  that  enables  subscribers  to 
receive  e-mail  notification  when  a 
document  is  added  to  a  subscribed 
docket(s).  For  assistance  with  any  FERC 
Online  service,  please  e-mail 
FERCOnIineSupport@ferc.gov,  or  call 
(866)  208-3676  (toll  free).  For  TTY,  call 
(202) 502-8659. 

Comment  Date:  5  p.m.  Eastern  time 
on  Monday,  August  9,  2010. 

Kimberly  D.  Bose, 

Secretary. 

*  [FR  Doc.  2010-18848  Filed  7-80-10;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP1 0-472-000] 

Kinder  Morgan  Interstate  Gas 
Transmission  LLC;  Notice  of  Request 
Under  Blanket  Authorization 

July  26,  2010. 

Take  notice  that  on  July  20,  2010, 
Kinder  Morgan  Interstate  Gas 
Transmission  LLC  (KMIGT),  PO  Box 
281304,  Lakewood,  Colorado  80228- 
8304,  filed  a  prior  notice  request 
pursuant  to  sections  157.205,  157.208, 
and  157.210  of  the  Commission’s 
regulations  under  the  Natural  Gas  Act 
(NGA)  for  authorization  to  replace, 
construct  and  operate  certain  mainline 
pipeline  and  ancillary  facilities 
primarily  to  serve  a  new  ethanol  plant 
in  Adams  County,  Nebraska,  all  as  more 
fully  set  forth  in  the  application,  which 
is  on  file  with  the  Commission  and  open 
to  public  inspection.  The  filing  may  also 
be  viewed  on  the  Web  at  http:// 
ww'w.ferc.gov  using  the  “eLibrary”  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  contact  FERC  at 
FERCOnlineSupport@ferc.gov  or  call 
toll-free,  (866)  208-3676  or  TTY,  (202) 
502-8659. 

KMIGT  states  that  as  a  result  of 
wrinkle  bends,  which  have  caused  the 


pipeline  to  become  physically 
deteriorated,  approximately  11.4  miles 
of  its  16-inch  Franklin  to  Hastings 
Pipeline  needs  to  be  replaced.  KMIGT 
asserts  that,  in  response  to  the 
developing  market  for  natural  gas  and  to 
develop  firm  transportation  to  serve 
ethanol  production  facilities  in  the 
Midwest,  KMIGT  held  an  open  season 
from  July  2,  2010  through  July  9,  2010 
seeking  support  to  expand  its  firm 
transportation  capacity.  As  a  result  of 
the  open  season,  KMIGT  states  that  it 
has  entered  into  a  binding  precedent 
agreement  with  Aventine  Renewable 
Energy — Aurora  West,  LLC  to  provide 
up  to  10,000  dekatherms  per  day  of 
natural  gas  to  serve  its  new  ethanol 
plant  located  near  Aurora,  Nebraska. 
Accordingly,  KMIGT  proposes  to 
replace  11.4  miles  of  the  Franklin,  to 
Hastings  Pipeline  with  20-inch  pipe  to 
serve  the  increase  in  firm  load.  In 
addition,  KMIGT  proposes  to  construct 
and  operate  certain  ancillary  facilities. 
KMIGT  estimates  cost  of  constructing 
the  proposed  facilities  is  $23,511,100. 

Any  questions  regarding  the 
application  should  be  directed  to  Robert 
F.  Harrington,  Vice  President, 

Regulatory,  Kinder  Morgan  Interstate 
Gas  Transmission  LLC,  370  Van  Gordon 
Street,  Lakewood,  Golorado  80228- 
8304,  by  telephone  (303)  763-3258,  or 
by  facsimile  at  (303)  984-3272,  or  by  e- 
mail  at 

Rohert_Harrington@kindermorgan.com . 

Any  person  may,  within  60  days  after 
the  issuance  of  the  instant  notice  by  the 
Gommission,  file  pursuant  to  Rule  214 
of  the  Commission’s  Procedural  Rules 
(18  CFR  385.214)  a  motion  to  intervene 
or  notice  of  intervention.  Any  person 
filing  to  intervene  or  the  Commission’s 
staff  may,  pursuant  to  section  157.205  of 
the  Commission’s  regulations  under  the 
NGA  (18  CFR  157.205)  file  a  protest  to 
the  request.  If  no  protest  is  filed  within 
the  time  allowed  therefore,  the  proposed 
activity  shall  be  deemed  to  be 
authorized  effective  the  day  after  the 
time  allowed  for  protest.  If  a  protest  is 
filed  and  not  withdrawn  within  30  days 
after  the  time  allowed  for  filing  a 
protest,  the  instant  request  shall  be 
treated  as  an  application  for 
authorization  pursuant  to  section  7  of 
the  NGA. 

The  Commission  strongly  encourages 
electronic  filings  of  comments,  protests, 
and  interventions  via  the  internet  in  lieu 
of  paper.  See  18  CFR  385.2001(a)(l)(iii) 
and  the  instructions  on  the 


Commission’s  Web  site  [http:// 
www.ferc.gov]  under  the  “e-Filing”  link. 

Kimberly  D.  Bose, 

Secretary. 

|FR  Doc.  2010-18845  Filed  7-30-10;  8;45  am) 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER02-2001-015-,  Docket  No. 
EROO-1 67-000;  Docket  No.  ER03-752-000] 

Electric  Quarterly  Reports;  Strategic 
Energy  Management  Corp.;  Solaro 
Energy  Marketing  Corporation;  Notice 
of  Revocation  of  Market-Based  Rate 
Tariff 

July  23,  2010. 

On  June  25,  2010,  the  Commission 
issued  an  order  announcing  its  intent  to 
revoke  the  market-based  rate  authority 
of  the  above  captioned  public  utilities, 
which  had  failed  to  file  their  required 
Electric  Quarterly  Reports. ’  The 
Commission  provided  the  utilities 
fifteen  days  in  which  to  file  their 
overdue  Electric  Quarterly  Reports  or 
face  revocation  of  their  market-based 
rate  tariffs. 

In  Order  No.  2001,  the  Commission 
revised  its  public  utility  filing 
requirements  and  established  a 
requirement  for  public  utilities, 
including  power  marketers,  to  file 
Electric  Quarterly  Reports  summarizing 
the  contractual  terms  and  conditions  in 
their  agreements  for  all  jurisdictional 
services  (including  market-based  power 
sales,  cost-based  power  sales,  and 
transmission  service)  and  providing 
transaction  information  (including  rates) 
for  short-term  and  long-term  power 
sales  during  the  most  recent  calendar 
quarter.2 

In  the  June  25  Order,  the  Commission 
directed  Strategic  Energy  Management 
Corp.  and  Solaro  Energy  Marketing 
Corporation  to  file  the  required  Electric 
Quarterly  Reports  within  15  days  of  the 
date  of  issuance  of  the  order  or  face 
revocation  of  their  authority  to  sell 
power  at  market-based  rates  and 
termination  of  their  electric  market- 
based  rate  tariffs.^ 


>  Electric  Quarterly  Reports.  131  FERC  1 61.272 
(2010)  (June  25  Order). 

2  Revised  Public  Utility  Filing  Requirements, 
Order  No.  2001,  67  Fed.' Reg.  31,043,  FERC  Stats. 

&  Regs.  D  31,127.  reh'g  denied.  Order  No.  2001-A. 

100  FERC  1 61,074.  reconsideration  and 
clarification  denied.  Order  No.  2001-B,  100  FERC 
D  61,342,  order  directing  filings.  Order  No.  2001-C;. 

101  FERC  1 61,314  (2002),  order  directing  filing. 
Order  No.  2001-D.  102  FERC  "5  61.334  (2003). 

•'  )une  25  Order  at  Ordering  Paragraph  A. 
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The  time  period  for  compliance  with 
the  June  25  Order  has  elapsed.  The  two 
companies  identified  in  the  June  25 
Order  (Strategic  Energy  Management 
Corp.  and  Solaro  Energy  Marketing 
Corporation)  have  failed  to  file  their 
delinquent  Electric  Quarterly  Reports. 

The  Commission  hereby  revokes  the 
market-based  rate  authority  and 
terminates  the  electric  market-based  rate 
tariffs  of  the  above-captioned  public 
utilities. 

Kimberly  D.  Bose, 

Secretary. 

[FR  Doc.  2010-18840  Filed  7-30-10;  8:45  ami 

BILLING  CODE  6717-01-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[EPA-HC3-OAR-201 0-0560;  FRL-9184-4] 

Call  for  Information:  Information  on 
Greenhouse  Gas  Emissions 
Associated  With  Bioenergy  and  Other 
Biogenic  Sources 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Call  for  Information;  correction. 

SUMMARY:  The  Environmental  Protection 
Agency  published  in  the  Federal 
Register  on  July  15,  2010  a  Call  for 
Information  to  solicit  information  and 
viewpoints  from  interested  parties  on 
approaches  to  accounting  for 
greenhouse  gas  emissions  from  . 
bioenergy  and  other  biogenic  sources. 
Inadvertently,  incorrect  text  was 
published  for  one  of  the  items  on  which 
EPA  seeks  comment  in  Section  I.D.  This 
document  corrects  both  that  text  and  a 
typographical  error  in  a  separate 
reference  to  the  Clean  Air  Act  in  Section 
I.D. 

FOR  FURTHER  INFORMATION  CONTACT: 

Jennifer  Jenkins,  Climate  Change 
Division,  Office  of  Atmospheric 
Programs  (MC-6207J),  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20460; 
telephone  number:  (202)  343-9361;  fax 
number:  (202)  343-2359;  e-mail 
address:  jenkins.jennifer@epa.gov. 
SUPPLEMENTARY  INFORMATION: 
Corrections 

EPA  published  a  Call  for  Information 
in  the  Federal  Register  (75  FR  41173)  on 
July  15,  2010. Jn  the  published 
document,  the  text  of  the  first  bulleted 
item  in  Section  I.D  (beginning  on  page 
41175,  third  column)  was  incorrect.  The 
correct  text  for  that  item  is  as  follows: 

•  Biomass  under  PSD/BACT.  What  criteria 
might  be  used  to  consider  biomass  fuels  and 


the  emissions  resulting  from  their 
combustion  differently  with  regard  to 
applicability  under  PSD  and  with  regard  to 
the  Best  Available  Control  Technology 
(BACT)  review  process  under  PSD? 

In  addition,  the  first  full  sentence  of 
the  third  bulleted  item  in  Section  I.D 
(first  column,  page  41176)  contained  a 
typographical  error.  The  correct  text  for 
that  sentence  is:  “The  Clean  Air  Act 
(CAA)  provisions  typically  apply  at  the 
unit,  process,  or  facility  scale,  whereas 
the  IPCC  Guidance  on  accounting  for 
GHG  emissions  from  bioenergy  sources 
was  written  to  be  applicable  at  the 
national  scale.” 

Dated:  July  27,  2010. 

Brian  McLean, 

Director,  Office  of  Atmospheric  Programs. 

|FR  Doc.  2010-19031  Filed  7-30-10;  8:45  am] 

BILLING  CODE  6S60-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-9184-1;  Docket  ID  No.  EPA-HQ-ORD- 
2010-0403] 

Draft  Toxicological  Review  of 
Hexachloroethane:  In  Support  of 
Summary  Information  on  the 
Integrated  Risk  Information  System 
(IRIS) 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  peer  review  workshop. 

SUMMARY:  EPA  is  announcing  that 
Versar,  Inc.,  an  EPA  contractor  for 
external  scientific  peer  review,  will 
convene  an  independent  panel  of 
experts  and  organize  and  conduct  an 
external  peer  review  workshop  to 
review  the  draft  human  health 
assessment  titled,  “Toxicological  Review 
of  Hexachloroethane:  In  Support  of 
Summary  Information  on  the  Integrated 
Risk  Information  System  (IRIS)”  (EPA/ 
635/R-09/007).  The  draft  assessment 
was  prepared  by  the  National  Center  for 
Environmental  Assessment  (NCEA) 
within  the  EPA  Office  of  Research  and 
Development. 

EPA  is  releasing  this  draft  assessment 
solely  for  the  purpose  of  pre¬ 
dissemination  peer  review  under 
applicable  information  quality 
guidelines.  This  draft  assessment  has 
not  been  formally  disseminated  by  EPA. 
It  does  not  represent  and  should  not  be 
construed  to  represent  any  Agency 
policy  or  determination. 

Versar,  Inc.,  invites  the  public  to 
register  to  attend  this  workshop  as 
observers.  In  addition,  Versar,  Inc., 
invites  the  public  to  give  brief  oral 
comments  and/or  provide  written 


comments  at  the  workshop  regarding 
the  draft  assessment  under  review. 

Space  is  limited,  and  reservations  will 
be  accepted  on  a  first-come,  first-served 
basis.  In  preparing  a  final  report,  EPA 
will  consider  Versar,  Inc.’s  report  of  the 
comments  and  recommendations  from 
the  external  peer  review  workshop  and 
any  written  public  comments  that  EPA 
receives  in  accordance  with  this  notice. 
DATES:  The  peer  review  panel  workshop 
on  the  draft  assessment  for 
hexachloroethane  will  be  held  on 
September  21,  2010,  beginning  at  9  a.m. 
and  ending  at  4  p.m..  Eastern  Daylight 
Time.  Registration  will  begin  at  8:30 
a.m. 

ADDRESSES:  The  draft  “Toxicological 
Review  of  Hexachloroethane:  In  Support 
of  Summary  Information  on  the 
Integrated  Risk  Information  System 
(IRIS)”  is  available  primarily  via  the 
Internet  on  the  NCEA  home  page  under 
the  Recent  Additions  and  Publications 
menus  at  http://www.epa.gov/ncea.  A 
limited  number  of  paper  copies  are 
available  from  the  Information 
Management  Team  (Address: 

Information  Management  Team, 

National  Center  for  Environmental 
Assessment  [Mail  Code:  8601P],  U.S. 
Environmental  Protection  Agency,  1200 
Pennsylvania  Avenue,  NW., 

Washington,  DC  20460;  telephone:  703- 
347-8561;  facsimile:  703-347-8691).  If 
you  request  a  paper  copy,  please 
provide  your  name,  mailing  address, 
and  the  draft  assessment  title. 

The  peer  review  workshop  on  the 
draft  hexachloroethane  assessment  will 
be  held  at  the  Radisson  Hotel  Reagan 
National  Airport,  2020  Jefferson  Davis 
Highway,  Arlington,  VA  22202.  To 
attend  the  workshop,  register  no  later 
than  September  15,  2010,  via  e-mail  at 
saundkat@versar.com  (subject  line: 
Hexachloroethane  Peer  Review 
Workshop),  by  phone:  703-750-3000, 
ext.  545,  or  toll  free  at  1-800-2- 
VERSAR  (1-800-283-7727),  ask  for 
Kathy  Coon,  the  Hexachloroethane  Peer 
Review  Workshop  Coordinator,  or  by 
faxing  a  registration  request  to  703-642- 
6809  (please  reference  the 
“Hexachloroethane  Workshop”  and 
include  your  name,  title,  affiliation,  full 
address  and  contact  information).  Space 
is  limited,  and  reservations  will  be 
accepted  on  a  first-come,  first-served 
basis.  There  will  be  a  limited  time  at  the 
peer  review  workshop  for  comments 
from  the  public.  Please  inform  Versar, 
Inc.,  if  you  wish  to  make  comments 
during  the  workshop. 

Information  on  Services  for 
Individuals  with  Disabilities:  EPA 
welcomes  public  attendance  at  the 
“Hexachloroethane  Peer  Review 
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Workshop”  and  will- make  every  effort  to 
accommodate  persons  with  disabilities. 
Questions  regarding  access  or  services 
for  individuals  with  disabilities,  should 
be  directed  to  Versar,  Inc.,  6850  Versar 
Center,  Springfield,  VA  22151;  e-mail: 
saundkat@versar.com  (subject  line: 
Hexachloroethane  Peer  Review 
Workshop);  phone:  (703)  750-3000,  ext. 
545,  or  toll  free  at  1-800-2-VERSAR  (1- 
800-283-7727),  ask  for  Kathy  Coon,  the 
Hexachloroethane  Peer  Review 
Workshop  Coordinator;  fax’:  703-642- 
6809  (please  reference  the 
Hexachloroethane  Peer  Review 
Workshop  and  include  your  name,  title, 
affiliation,  full  address  and  contact 
information). 

Additional  Information:  For 
information  on  registration,  access  or 
services  for  individuals  with 
disabilities,  or  logistics  for  the  external 
peer  review  workshop,  please  contact 
Versar,  Inc.,  6850  Versar  Center, 
Springfield,  VA  22151;  e-mail: 
saundkat@versar.com  [subject  line: 
Hexachloroethane  Peer  Review 
Workshop);  phone:  (703)  750-3000,  ext. 
545,  or  toll  free  at  1-800-2-VERSAR  (1- 
800-283-7727),  ask  for  Kathy  Coon,  the 
Hexachloroethane  Peer  Review 
Workshop  Coordinator;  fax:  703-642- 
6809  (please  reference  the 
Hexachloroethane  Peer  Review 
Workshop  and  include  your  name,  title, 
affiliation,  full  address  and  contact 
information). 

For  information  on  the  draft 
assessment,  please  contact,  )ohn 
Cowden,  National  Center  for 
Environmental  Assessment  (B243-01), 
U.S.  Environmental  Protection  Agency, 
109  T.W.  Alexander  Drive,  Research 
Triangle  Park,  NC  27709;  telephones 
919-541-3667;  facsimile:  919-541- 
0245;  or  e-mail: 
[FRN_Questions@epa.gov]. 

SUPPLEMENTARY  INFORMATION: 

I.  Information  about  IRIS 

EPA’s  IRIS  is  a  human  health 
assessment  program  that  evaluates 
quantitative  and  qualitative  risk 
information  on  effects  that  may  result 
from  exposure  to  chemical  substances 
found  in  the  environment.  Through  the 
IRIS  program,  EPA  provides  the  highest 
quality  science-based  human  health 
assessments  to  support  the  Agency’s 
regulatory  activities.  The  IRIS  database 
contains  information  for  more  than  540 
chemical  substances  that  can  be  used  to 
support  the  first  two  steps  (hazard 
identification  and  dose-response 
evaluation)  of  the  risk  assessment 
process.  When  supported  by  available 
data,  IRIS  provides  oral  reference  doses 
(RfDs)  and  inhalation  reference 


concentrations  (RfCs)  for  chronic 
noncancer  health  effects  and  cancer 
assessments.  Combined  with  specific 
exposure  information,  government  and 
private  entities  use  IRIS  to  help 
characterize  public  health  risks  of 
chemical  substances  in  a  site-specific 
situation  and  thereby  support  risk 
management  decisions  designed  to 
protect  public  health. 

Dated:  )uly  28,  2010. 

Rebecca  Clark, 

Acting  Director,  National  Center  for 
Environmental  Assessment. 

[FR  Doc.  2010-18912  Filed  7-30-10;  8:45  am] 
BILLING  CODE  6560-50-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Notice  of  Public  Information 
Collection(s)  Being  Submitted  for 
Review  and  Approval  to  the  Office  of 
Management  and  Budget  (0MB), 
Comments  Requested 

July  26,  2010. 

SUMMARY:  The  Federal  Communications 
Commission,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burden 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportunity  to  comment  on  the 
following  information  collection(s),  as 
required  by  the  Paperwork  Reduction 
Act  (PRA)  of  1995,  44  U.S.C.  3501  - 
3520.  Comments  are  requested 
concerning:  (a)  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  Commission,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
Commission’s  burden  estimate;  (c)  ways 
to  enhance  the  quality,  utility,  and 
clarity  of  the  information  collected;  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on  the 
respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology; 
and  (e)  ways  to  further  reduce  the 
information  collection  burden  for  small 
business  concerns  with  fewer  than  25 
employees. 

The  FCC  may  not  conduct  or  sponsor 
a  collection  of  information  unless  it 
displays  a  currently  valid  control 
number.  No  person  shall  be  subject  to 
any  penalty  for  failing  to  comply  with 
a  collection  of  information  subject  to  the 
Paperwork  Reduction  Act  (PRA)  that 
does  not  display  a  currently  valid  OMB 
control  number. 

DATES:  Written  Paperwork  Reduction 
Act  (PRA)  comments  should  be 
submitted  on  or  before  September  1, 


2010.  If  you  anticipate  that  you  will  be 
submitting  PRA  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  FCC  contact  listed  below  as 
soon  as  possible. 

ADDRESSES:  Direct  all  PRA  comments  to 
Nicholas  A.  Fraser,  Office  of 
Management  and  Budget,  via  fax  at  202- 
395-5167  or  via  the  Internet  at 
NichoIas_A._Fraser@omb.eop.gov  and 
to  the  Federal  Communications 
Commission  via  email  to  PRA@fcc.gov. 
To  view  a  copy  of  this  information 
collection  request  (ICR)  submitted  to 
OMB:  (1)  Go  to  the  web  page  http:// 
reginfo.gov/public/do/PRAMain,  (2) 
look  for  the  section  of  the  web  page 
called  “Currently  Under  Review”,  (3) 
click  on  the  downward-pointing  arrow 
in  the  “Select  Agency”  box  below  the 
“Currently  Under  Review”  heading,  (4) 
select  “Federal  Communications 
Commission”  from  the  list  of  agencies 
presented  in  the  “Select  Agency”  box, 

(5)  click  the  “Submit”  button  to  the  right 
of  the  “Select  Agency”  box,  and  (6) 
when  the  list  of  FCC  ICRs  currently  • 
under  review  appears,  look  for  the  title 
of  this  ICR  (or  its  OMB  Control  Number, 
if  there  is  one)  and  then  click  on  the  ICR 
Reference  Number  to  view  detailed 
information  about  this  ICR. 

FOR  FURTHER  INFORMATION  CONTACT: 
Judith  B.  Herman,  Office  of  Managing  • 
Director,  (202)  418-0214.  For  additional 
information  or  copies  of  the  information 
collection(s),  contact  Judith  B.  Herman, 
OMD,  202-418-0214  or  email  judith- 
b.herman@fcc.gov. 

SUPPLEMENTARY  INFORMATION: 

OMB  Control  Number:  3060-0806. 

Title:  Universal  Service  -  Schools  and 
Libraries  Universal  Service  Program. 

Form  Numbers:  FCC  Forms  470  and 
471. 

Type  of  Review:  Revision  of  a 
currently  approved  collection. 

Respondents:  Business  or  other  for- 
profit,  not-for-profit  institutions,  and 
state,  local  or  tribal  government. 

Number  of  Respondents  and 
Responses:  45,000  respondents;  160,000 
responses. 

Estimated  Time  per  Response:  3-4 
hours. 

Frequency  of  Response:  On  occasion 
and  annual  reporting  requirements, 
recordkeeping  requirement  and  third 
party  disclosure  requirement. 

Obligation  to  Respond:  Required  to 
obtain  or  retain  benefits.  Statutory 
authority  for  this  information  collection 
is  contained  in  47  U.S.C.  sections  254 
and  Pub.  L.  No.  107-110,  Leave  No 
Child  Behind  Act  of  200?. 

Total  Annual  Burden:  325,000  hours. 

Total  Annual  Cost:  N/A. 
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Privacy  Act  Impact  Assessment:  N/A. 

Nature  and  Extent  of  Confidentiality: 
There  is  no  need  for  confidentiality. 

Needs  and  Uses:  The  Commission 
will  submit  this  revised  information 
collection  to  the  Office  of  Management 
and  Budget  (OMB)  during  this  comment 
period  to  obtain  the  full  three  year 
clearance  from  them.  The  Commission 
has  reduced  the  annual  burden  hours  by 
200,003  hours  (78,573  hours  program 
change  reduction  and  121,430  hours 
adjusted  due  to  recalculations  of  the 
burden  estimates)  since  this  was  last 
submitted  to  OMB. 

The  Commission  is  revising  this 
collection  in  an  effort  to  streamline  the 
application  process  for  the  federal 
universal  service  schools  and  libraries 
support  mechanism  (also  referred  to  as 
the  “E-rate”  program)  and  to  remove 
outdated  and  unneeded  questions.  We 
propose  revising  the  forms  by  removing 
questions  that  were  originally  intended 
to  assist  service  providers  but  are  no 
longer  useful;  and  by  removing 
questions  that  are  outside  the  scope  of 
the  information  needed  for  the 
Universal  Service  Administrative 
Company  (USAC),  the  administrator  of 
the  federal  universal  service  fund  and  to 
process  E-rate  applications.  We  further 
proposed  limiting  data  collection  to 
information  that  is  not  already  available 
through  other  USAC  forms  or  review 
processes.  Finally,  applicants  will  be 
required  to  include  their  FCC 
Registration  Number  (FRN)  and 
consultants  must  provide  their  contact 
information,  when  applicable,  on  FCC 
Forms  470  and  471. 

Federal  Communications  Commission. 

Bulah  P.  Wheeler, 

Acting  Associate  Secretary, 

Office  of  the  Secretary, 

Office  of  Managing  Director. 

IFR  Doc.  2010-18864  Filed  7-30-10;  8:45  am] 
BILLING  CODE  6712-01-S 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Determination  of  Insufficient  Assets  To 
Satisfy  Claims  Against  Financial 
Institution  in  Receivership 

AGENCY:  Federal  Deposit  Insurance 
Corporation  (FDIC). 
action:  Notice. 

SUMMARY:  The  FDIC  has  determined  that 
insufficient  assets  exist  in  the 
receivership  of  Downey  Savings  and 
Loan  Association,  F.A.,  Newport  Beach, 
California,  to  make  any  distribution  to 
general  unsecured  claims,  and  therefore 


such  claims  will  recover  nothing  and 
have  no  value. 

DATES:  The  FDIC  made  its  determination 
on  July  26,  2010.* 

FOR  FURTHER  INFORMATION  CONTACT:  If 

you  have  questions  regarding  this 
notice,  you  may  contact  an  FDIC  Claims 
Agent  at  (972)  761-8677.  Written 
correspondence  may  also  be  mailed  to 
FDIC  as  Receiver  of  Downey  Savings 
and  Loan  Association,  F.A.,  Attention: 
Claims  Agent,  1601  Bryan  Street,  Dallas, 
Texas  75201. 

SUPPLEMENTARY  INFORMATION:  On 

November.21,  2008,  Downey  Savings 
and  Loan  Association,  F.A.,  Newport 
Beach,  California  (FIN  #10023),  was 
closed  by  the  Office  of  Thrift 
Supervision  and  the  Federal  Deposit 
Insurance  Corporation  (“FDIC”)  was 
appointed  as  its  Receiver.  In  complying 
with  its  statutory  duty  to  resolve  the 
institution  in  the  method  that  is  least 
costly  to  the  deposit  insurance  fund,  see 
12  U.S.C.  1823(c)(4),  the  FDIC  facilitated 
a  transaction  with  U.S.  Bank,  National 
Association,  Minneapolis,  Minnesota,  to 
acquire  the  deposits  and  most  of  the 
assets  of  the  failed  institution.  Section 
ll(d)(ll)(A)  of  the  Federal  Deposit 
Insurance  Act,  12  U.S.C.  1821(d)(ll)(A), 
sets  forth  the  order  of  priority  for 
distribution  of  amounts  realized  from 
the  liquidation  or  other  resolution  of  an 
insured  depository  institution  to  pay 
claims.  Under  the  statutory  order  of 
priority,  administrative  expenses  and 
deposit  liabilities  must  be  paid  in  full 
before  any  distribution  may  be  made  to 
general  unsecured  creditors  or  any 
lower  priority  claims.  The  FDIC  has 
determined  that  the  assets  of  Downey 
Savings  and  Loan,  F.A.  are  insufficient 
to  make  any  distribution  on  general 
unsecured  claims  and  therefore  such 
claims,  asserted  or  unasserted,  will 
recover  nothing  and  have  no  value. 

Dated:  July  27,  2010. 

Federal  Deposit  Insurance  Corporation. 
Robert  E.  Feldman. 

Executive  Secretary. 

IFR  Doc.  2010-18818  Filed  7-30-10;  8:45  am] 

BILLING  CODE  671 4-01 -P 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Determination  of  Insufficient  Assets  To 
Satisfy  Claims  Against  Financial 
Institution  in  Receivership 

agency:  Federal  Deposit  Insurance 
Corporation  (FDIC). 

ACTION:  Notice. 

SUMMARY:  The  FDIC  has  determined  that 
insufficient  assets  exist  in  the 


receivership  of  PFF  Bank  &  Trust, 
Pomona,  California,  to  make  any 
distribution  to  general  unsecured 
claims,  and  therefore  such  claims  will 
recover  nothing  and  have  no  value. 
DATES:  The  FDIC  made  its  determination 
on  July  26,  2010. 

FOR  FURTHER  INFORMATION  CONTACT:  If 

you  have  questions  regarding  this 
notice,  you  may  contact  an  FDIC  Claims 
Agent  at  (972)  761-8677.  Written 
correspondence  may  also  be  mailed  to 
FDIC  as  Receiver  of  PFF  Bank  &  Trust, 
Attention:  Claims  Agent,  1601  Bryan 
Street,  Dallas,‘Texas  75201. 
SUPPLEMENTARY  INFORMATION:  On 
November  21,  2008,  PFF  Bank  &  Trust, 
Pomona,  California,  (FIN  #  10024)  was 
closed  by  the  Office  of  Thrift 
Supervision  and  the  Federal  Deposit 
Insurance  Corporation  (“FDIC”)  was 
appointed  as  its  Receiver.  In  complying 
with  its  statutory  duty  to  resolve  the 
institution  in  the  method  that  is  least 
costly  to  the  deposit  insurance  fund,  see 
12  U.S.C.  1823(c)(4),  the  FDIC  facilitated 
a  transaction  with  U.S.  Bank,  National 
Association,  Minneapolis,  Minnesota,  to 
acquire  the  deposits  and  most  of  the 
assets  of  the  failed  institution.  Section 
ll(d)(ll)(A)  of  the  Federal  Deposit 
Insurance  Act,  12  LI.S.C.  1821(d)(ll)(A), 
sets  forth  the  order  of  priority  for 
distribution  of  amounts  realized  from 
the  liquidation  or  other  resolution  of  an 
insured  depository  institution  to  pay 
claims.  Under  the  statutory  order  of 
priority,  administrative  expenses  and 
deposit  liabilities  must  be  paid  in  full 
before  any  distribution  may  be  made  to 
general  unsecured  creditors  or  any 
lower  priority  claims.  The  FDIC  has 
determined  that  the  assets  of  PFF  Bank 
&  Trust  are  insufficient  to  make  any 
distribution  on  general  unsecured 
claims  and  therefore  such  claims, 
asserted  or  unasserted,  will  recover 
nothing  and  have  no  value. 

Dated;  July  27,  2010. 

Federal  Deposit  Insurance  Corporation. 
Robert  E.  Feldman, 

Executive  Secretary. 

[FR  Doc.  2010-18819  Filed  7-30-10;  8:45  am] 

BILLING  CODE  6714-01-P 


FEDERAL  TRADE  COMMISSION 

[File  No.  072  3121] 

Rite  Aid  Corporation;  Analysis  of 
Proposed  Consent  Order  to  Aid  Public 
Comment 

agency:  Federal  Trade  Commission. 
ACTION:  Proposed  Consent  Agreement. 

SUMMARY:  The  consent  agreement  in  this 
matter  settles  alleged  violations  of 
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federal  law  prohibiting  unfair  or 
deceptive  acts  or  practices  or  unfair 
methods  of  competition.  The  attached 
Analysis  to  Aid  Public  Comment 
describes  both  the  allegations  in  the 
draft  complaint  and  the  terms  of  the 
consent  order  —  embodied  in  the 
consent  agreement  —  that  would  settle 
these  allegations. 

DATES:  Comments  must  be  received  on 
or  before  August  27,  2010. 

ADDRESSES:  Interested  parties  are 
invited  to  submit  written  comments 
electronically  or  in  paper  form. 

Comments  should  refer  to  “Rite  Aid, 

File  No.  072  3121”  to  facilitate  the 
organization  of  comments.  Please  note 
that  your  comment  —  including  your 
name  and  your  state  —  will  be  placed 
on  the  public  record  of  this  proceeding, 
including  on  the  publicly  accessible 
FTC  website,  at  [http://n'ww.ftc.gov/os/ 
publiccomments.shtm). 

Because  comments  will  be  made 
public,  they  should  not  include  any 
sensitive  personal  information,  such  as 
an  individual’s  Social  Security  Number; 
date  of  birth;  driver’s  license  number  or 
other  state  identification  number,  or 
foreign  country  equivalent;  passport 
number;  financial  account  number;  or 
credit  or  debit  card. number.  Comments 
also  should  not  include  any  sensitive 
health  information,  such  as  medical 
records  or  other  individually 
identifiable  health  information.  In 
addition,  comments  should  not  include 
any  “[t]rade  secret  or  any  commercial  or 
financial  information  which  is  obtained 
from  any  person  and  which  is  privileged 

or  confidential . ”  as  provided  in 

Section  6(f)  of  the  FTC  Act,  15  U.S.C. 
46(f),  and  Commission  Rule  4.10(a)(2), 

16  CFR  4.10(a)(2).  Comments  containing 
material  for  which  confidential 
treatment  is  requested  must  be  Sled  in 
paper  form,  must  be  clearly  labeled 
“Confidential,”  and  must  comply  with 
PTC  Rule  4.9(c),  16  CFR  4.9(c).^ 

Because  paper  mail  addressed  to  the 
-FTC  is  subject  to  delay  due  to 
heightened  security  screening,  please 
consider  submitting  your  comments  in 
electronic  form.  Comments  filed  in 
electronic  form  should  be  submitted  by 
using  the  following  weblink:  (https:// 
ftcpublic.commentworks.com/ftc/ 
riteaid/)  and  following  the  instructions 
on  the  web-based  form.  To  ensure  that 
the  Commission  considers  an  electronic 

’  The  comment  must  be  accompanied  by  an 
explicit  request  for  confidential  treatment, 
including  the  factual  and  legal  basis  for  the  request, 
and  must  identify  the  specific  portions  of  the 
comment  to  be  withheld  from  the  public  record.  . 
The  request  will  be  granted  or  denied  by  the 
Commission’s  General  Counsel,  consistent  with 
applicable  law  and  the  public  interest.  See  FTC 
Rule  4.9(c),  16  CFR  4.9(c). 


comment,  you  must  file  it  on  the  web- 
based  form  at  the  weblink:  (https:// 
ftcpubIic.commentworks.com/ftc/ 
riteaid/).  If  this  Notice  appears  at 
(http://ww'w. reguIations.gov/search/ 
index.jsp),  you  may  also  file  an 
electronic  comment  through  that 
website.  The  Commission  will  consider 
all  comments  that  regulations.gov 
forwards  to  it.  You  may  akso  visit  the 
FTC  website  at  (http://wvm'. ftc.gov/)  to 
read  the  Notice  and  the  news  release 
describing  it. 

A  comment  filed  in  paper  form 
should  include  the  “Rite  Aid,  File  No. 

072  3121”  reference  both  in  the  text  and 
on  the  envelope,  and  should  be  mailed 
or  delivered  to  the  following  address: 
Federal  Trade  Commission,  Office  of  the 
Secretary,  Room  H-135  (Annex  D),  600 
Pennsylvania  Avenue,  NW,  Washington, 
DC  20580.  The  FTC  is  requesting  that 
any  comment  filed  in  paper  form  be  sent 
by  courier  or  overnight  service,  if 
possible,  because  U.S.  postal  mail  in  the 
Washington  area  and  at  the  Commission 
is  subject  to  delay  due  to  heightened 
security  precautions. 

The  Federal  Trade  Commission  Act 
(“FTC  Act”)  and  other  laws  the 
Commission  administers  permit  the 
collection  of  public  comments  to 
consider  and  use  in  this  proceeding  as 
appropriate.  The  Commission  will 
consider  all  timely  and  responsive 
public  comments  that  it  receives, 
whether  filed  in  paper  or  electronic 
form.  Comments  received  will  be 
available  to  the  public  on  the  FTC 
website,  to  the  extent  practicable,  at 
(http://  www.ftc.gov/ os/ 
publiccomments.shtm).  As  a  matter  of 
discretion,  the  Commission  makes  every 
effort  to  remove  home  contact 
information  for  individuals  from  the 
public  comments  it  receives  before 
placing  those  comments  on  the  FTC 
website.  More  information,  including 
routine  uses  permitted  by  the  Privacy 
Act,  may  be  found  in  the  FTC’s  privacy 
policy,  at  (http://www.ftc.gov/ftc/ 
privacy. shtm). 

FOR  FURTHER  INFORMATION  CONTACT: 

Loretta  Garrison  (202-326-3043)  or  Alain 
Sheer  (202-326-3321),  Bureau  of 
Consumer  Protection,  600  Pennsylvania 
Avenue,  NW,  Washington,  D.C.  20580. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  6(f)  of  the  Federal  Trade 
Commission  Act,  38  Stat.  721,  15  U.S.C. 
46(f),  and  §  2.34  the  Commission  Rules 
of  Practice,  16  CFR  2.34,  notice  is 
hereby  given  that  the  above-captioned 
consent  agreement  containing  a  consent 
order  to  cease  and  desisL  having  been 
filed  with  and  accepted,  subject  to  final 
approval,  by  the  Commission,  has  been 
placed  on  the  public  record  for  a  period 


of  thirty  (30)  days.  The  following 
Analysis  to  Aid  Public  Comment 
describes  the  terms  of  the  consent 
agreement,  and  the  allegations  in  the 
complaint.  An  electronic  copy  of  the 
full  text  of  the  consent  agreement 
package  can  be  obtained  from  the  FTC 
Home  Page  (for  July  27,  2010),  on  the 
World  Wide  Web,  at  (http:// 
www.ftc.gov/os/actions.shtm).  A  paper 
copy  can  be  obtained  from  the  FTC 
Public  Reference  Room,  Room  130-H, 

600  Pennsylvania  Avenue,  NW, 
Washington,  D.C.  20580,  either  in 
person  or  hy  calling  (202)  326-2222. 

Public  comments  are  invited,  and  may 
be  filed  with  the  Commission  in  either 
paper  or  electronic  form.  All  comments 
should  be  filed  as  prescribed  in  the 
ADDRESSES  section  above,  and  must  be 
received  on  or  before  the  date  specified 
in  the  DATES  section. 

Analysis  of  Agreement  Containing 
Consent  Order  to  Aid  Public  Comment 

The  Federal  Trade  Commission  has 
accepted,  subject  to  final  approval,  a 
consent  agreement  from  Rite  Aid 
Corporation  (“Rite  Aid”). 

The  proposed  consent  order  has  been 
placed  on  the  public  record  for  thirty 
(30)  days  for  receipt  of  comments  by 
interested  persons.  Comments  received 
during  this  period  will  become  part  of 
the  public  record.  After  thirty  (30)  days, 
the  Commission  will  again  review  the  ■ 
agreement  and  the  comments  received, 
and  will  decide  whether  it  should 
withdraw  from  the  agreement  and  take 
appropriate  action  or  make  final  the 
agreement’s  proposed  order. 

The  Commission’s  proposed 
complaint  alleges  that  Rite  Aid  is  in  the 
business  of  selling  prescription  and 
non-prescription  medicines  and 
supplies,  as  well  as  other  products.  It 
operates,  among  other  things, 
approximately  4,900  retail  pharmacy 
stores  in  the  United  States  (collectively, 
“Rite  Aid  pharmacies”)  and  an  online 
pharmacy  business.  The  company 
allows  consumers  buying  products  in 
Rite  Aid  pharmacies  to  pay  for  their 
purchases  with  credit,  debit  and 
electronic  benefit  transfer  cards; 
insurance  cards;  personal  checks;  or 
cash. 

The  complaint  alleges  that  in 
conducting  its  business.  Rite  Aid 
routinely  obtains  information  from  or 
about  its  customers,  including,  but  not 
limited  to,  name;  telephone  number; 
address;  date  of  birth;  bank  account 
number;  payment  card  account  number 
and  expiration  date;  prescription 
information,  such  as  medication  and 
dosage,  prescribing  physician  name,., 
address,  and  telephone  number,  health 
insurer  name,  and  insurance  account 
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number  and  policy  number;  and  Social 
Security  number.  The  company  also 
collects  and  maintains  sensitive 
information  from  or  about  its  employees 
and  job  applicants,  which  includes, 
among  other  things,  Social  Security 
numbers. 

The  complaint  further  alleges  that 
Rite  Aid  engaged  in  a  number  of 
practices  that,  taken  together,  failed  to 
provide  reasonable  and  appropriate 
security  for  sensitive  information  from 
consumers,  employees,  and  job 
applicants.  In  particular.  Rite  Aid  failed 
to:  (1)  implement  policies  and 
procedures  to  dispose  securely  of  such 
information,  including,  but  not  limited 
to,  policies  and  procedures  to  render  the 
information  unreadable  in  the  course  of 
disposal;  (2)  adequately  train  employees 
to  dispose  securely  of  such  information; 
(3)  use  reasonable  measures  to  assess 
compliance  with  its  established  policies 
and  procedures  for  the  disposal  of  such 
information;  or  (4)  employ  a  reasonable 
process  for  discovering  and  remedying 
risks  to  such  information. 

The  complaint  alleges  that  as  a  result 
of  these  failures.  Rite  Aid  pharmacies 
discarded  materials  containing  sensitive 
information  in  clear  readable  text  (such 
as  pharmacy  labels  and  job  applications) 
in  unsecured,  publicly-accessible  trash 
dumpsters  on  numerous  occasions.  For 
example,  in  July  2006  and  continuing 
into  2007  and  2008,  television  stations 
and  other  media  outlets  reported  finding 
such  information  in  unsecured 
dumpsters  used  by  Rite  Aid  pharmacies 
in  at  least  7  cities  throughout  the  United 
States.  When  discarded  in  publicly- 
accessible  dumpsters,  such  information 
can  be  obtained  by  individuals  for 
purposes  of  identity  theft  or  the  theft  of 
prescription  medicines. 

The  proposed  order  applies  to 
sensitive  information  about  consumers, 
employees,  and  job  applicants  obtained 
by  Rite  Aid.  It  contains  provisions 
designed  to  prevent  Rite  Aid  from 
engaging  in  the  future  in  practices 
similar  to  those  alleged  in  the 
complaint. 

Part  I  of  the  proposed  order  prohibits 
misrepresentations  about  the  security, 
confidentiality,  and  integrity  of 
sensitive  information.  Part  II  of  the 
order  requires  Rite  Aid  to  establish  and 
maintain  a  comprehensive  itiformation 
security  program  that  is  reasonably 
designed  to  protect  the  security, 
confidentiality,  and  integrity  of  such 
information  (whether  in  paper  or 
electronic  format)  about  consumers, 
employees,  and  those  seeking  to  become 
employees.  The  order  covers  health  and 
other  sensitive  information  obtained  by 
all  Rite  Aid  entities,  including,  but  not 
limited  to,  retail  pharmacies.  The 


security  program  must  contain 
administrative,  technical,  and  physical 
safeguards  appropriate  to  Rite  Aid’s  size 
and  complexity,  the  nature  and  scope  of 
its  activities,  and  the  sensitivity  of  the 
information  collected  from  or  about 
consumers  and  employees.  Specifically, 
the  order  requires  Rite  Aid  to: 

•  Designate  an  employee  or 
employees  to  coordinate  and  be 
accountable  for  the  information  security 
program. 

•  Identify  material  internal  and 
external  risks  to  the  security, 
confidentiality,  and  integrity  of 
sensitive  information  that  could  result 
in  the  unauthorized  disclosure,  misuse, 
loss,  alteration,  destruction,  or  other 
compromise  of  such  information,  and 
assess  the  sufficiency  of  any  safeguards 
in  place  to  control  these  risks. 

•  Design  and  implement  reasonable 
safeguards  to  control  the  risks  identified 
through  risk  assessment,  and  regularly 
test  or  monitor  the  effectiveness  of  the 
safeguards’  key  controls,  systems,  and 
procedures. 

•  Develop  and  use  reasonable  steps  to 
select  and  retain  service  providers 
capable  of  appropriately  safeguarding 
sensitive  information  they  receive  from 
Rite  Aid,  and  require  service  providers 
by  contract  to  implement  and  maintain 
appropriate  safeguards. 

•  Evaluate  and  adjust  its  information 
security  programs  in  light  of  the  results 
of  testing  and  monitoring,  any  material 
changes  to  operations  or  business 
arrangements,  or  any  other 
circumstances  that  it  knows  or  has 
reason  to  know  may  have  a  material 
impact  on  its  information  security 
program. 

Part  III  of  the  proposed  order  requires 
Rite  Aid  to  obtain  within  one  year,  and 
on  a  biennial  basis  thereafter  for  a 
period  of  twenty  (20)  years,  an 
assessment  and  report  from  a  qualified, 
objective,  independent  third-party 
professional,  certifying,  among  other 
things,  that;  (1)  it  has  in  place  a  security 
program  that  provides  protections  that 
meet  or  exceed  the  protections  required 
by  Part  II  of  the  proposed  order;  and  (2) 
its  security  program  is  operating  with 
sufficient  effectiveness  to  provide 
reasonable  assurance  that  the  security, 
confidentiality,  and  integrity  of 
sensitive  consumer,  employee,  and  job 
applicant  information  has  been 
protected. 

Parts  IV  through  VIII  of  the  proposed 
order  are  reporting  and  compliance 
provisions.  Part  IV  requires  Rite  Aid  to 
retain  documents  relating  to  its 
compliance  with  the  order.  For  most 
records,  the  order  requires  that  the 
documents  be  retained  for  a  five-year 
period.  For  the  third-party  assessments 


and  supporting  documents.  Rite  Aid 
must  retain  the  documents  for  a  period 
of  three  years  after  the  date  that  each 
assessment  is  prepared.  Part  V  requires 
dissemination  of  the  order  now  and  in 
the  future  to  persons  with 
responsibilities  relating  to  the  subject 
matter  of  the  order.  Part  VI  ensures 
notification  to  the  FTC  of  changes  in 
corporate  status.  Part  VII  mandates  that 
Rite  Aid  submit  a  compliance  report  to 
the  FTC  within  60  days,  and 
periodically  thereafter  as  requested.  Part 
VIII  is  a  provision  “sunsetting”  the  order 
after  twenty  (20)  years,  with  certain 
exceptions. 

The  Commission  conducted  its 
investigation  jointly  with  the  Office  for 
Civil  Rights  in  the  Department  of  Health 
and  Human  Services  (“OCR-HHS”). 
Working  together,  the  Commission  and 
OCR-HHS  each  entered  into  separate  but 
coordinated  agreements  with  Rite  Aid  to 
resolve  all  the  issues  of  both  agencies. 

This  is  the  Commission’s  twenty- 
ninth  case  to  challenge  the  failure  by  a 
company  to  implement  reasonable 
information  security  practices,  and  the 
second  case:  (1)  involving  a  health 
provider,  (2)  proceeding  jointly  with 
OCR-HHS,  and  (3)  challenging  the 
security  of  employee  data. 

The  purpose  of  this  analysis  is  to 
facilitate  public  comment  on  the 
proposed  order.  It  is  not  intended  to 
constitute  an  official  interpretation  of 
the  proposed  order  or  to  modify  its 
terms  in  any  way. 

By  direction  of  the  Commission. 

Donald  S.  Clark 

Secretary. 

IFR  Doc.  2010-18941  Filed  7-30-10;  8.45  am] 
BILLING  CODE  6750-01 -S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

[Document  Identifier  OS-0990-New;  30-Day 
Notice] 

Agency  Information  Collection 
Request;  30-Day  Public  Comment 
Request 

agency:  Office  of  the  Secretary,  HHS. 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Office  of  the  Secretary  (OS),  Department 
of  Health  and  Human  Services,  is 
publishing  the  following  summary  of  a 
proposed  collection  for  public 
comment.  Interested  persons  are  invited 
to  send  comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including  any 
of  the  following  subjects:  (1)  The 
necessity  and  utility  of  the  proposed 
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information  collection  for  the  proper 
performance  of  the  agency’s  functions; 
(2)  the  accuracy  of  the  estimated 
burden;  (3)  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology  to 
minimize  the  information  collection 
burden. 

To  obtain  copies  of  the  supporting 
statement  and  any  related  forms  for  the 
proposed  paperwork  collections 
referenced  above,  e-mail  your  request, 
including  your  address,  phone  number, 
OMB  number,  and  OS  document 
identifier,  to 


Sherette.funncoleman@hhs.gov,  or  call 
the  Reports  Clearance  Office  on  (202) 
690-5683.  Send  written  comments  and 
recommendations  for  the  proposed 
information  collections  within  30  days 
of  this  notice  directly  to  the  OS  OMB 
Desk  Officer;  faxed  to  OMB  at  202-395- 
5806. 

Proposed  Project:  Girls  at  Greater  Risk 
for  Juvenile  Delinquency  and  HIV 
Prevention  Program — OMB  No.  0990- 
New — Office  on  Women’s  Health 
(OWH). 

Abstract:  The  Office  on  Women’s 
Health  (OWH)  is  seeking  a  new 
clearance  to  a  conduct  a  three  year  data 
collection  associated  with  the 
evaluation  of  the  “Girls  at  Greater  Risk 

Estimated  Annualized  Burden  Table 


for  Juvenile  Delinquency  and  HIV 
Prevention  Program”.  The  evaluation  is 
designed  to  determine  best  practices 
and  gender-responsive  strategies  for  at- 
risk  girls  and  adolescents  between  the 
ages  of  nine  and  17  years.  Data  will  be 
collected  from  program  participants! 
parents  of  program  participants, 
program  staff  (i.e.  program  directors  and 
program  staff),  program  partners  and 
community  residents  and  will  be 
submitted  to  OWH  as  required. 
Primarily  private  non-profit 
organizations  and  girls  and  adolescents 
participating  in  the  program  and  their 
parents  will  be  affected  by  this  data 
collection. 


Forms 

(if  necessary) 

Type  of  respondent 

Number  of  j 
respondents 

Number  of 
responses  per 
respondent 

Average 
burden  hours 
per  response 

Total  burden 
hours 

Prevention  Education  Questionnaire 

Program  participant . 

750 

2 

2 

3,000 

Focus  group  . 

Program  participant . 

120 

1 

90/60 

180 

Focus  group  . 

Parent  of  Program  participant . 

120 

1 

90/60 

180 

Interview . 

Program  Director . 

10 

2 

90/60 

30 

• 

Program  Staff  . 

10 

.150 

30/60 

750 

Interview . 

Program  Staff  . 

10 

2 

45/60 

15 

Interview . 

Program  Partner . 

60 

1 

45/60 

45 

Focus  group  . 

Program  Partner . 

120 

1  1 

90/60 

180 

Community  Event  Survey  . 

Community  Resident . 

250 

i  1 

5/60 

21 

Total  . 

4,401 

_ _ 

Seieda  Perryman, 

Office  of  the  Secretary,  Paperwork  Reduction 
Act  Clearance  Officer. 

[FR  Doc.  2010-18792  Filed  7-30-10;  8:45  am] 

BILLING  CODE  4150-33-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

[Document  Identifier  OS-4040-0002] 

Agency  Information  Collection 
Request.  30-Day  Pubiic  Comment 
Request;  30-Day  Notice 

agency:  Office  of  the  Secretary,  HHS. 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Office  of  the  Secretary  (OS),  Department 
of  Health  and  Human  Services,  is 
publishing  the  following  summary  of  a 
proposed  collection  for  public 
comment.  Interested  persons  are  invited 


to  send  comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including  any 
of  the  following  subjects:  (1)  The 
necessity  and  utility  of  the  proposed 
information  collection  for  the  proper 
performance  of  the  agency’s  functions; 
(2)  the  accuracy  of  the  estimated 
burden;  (3)  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology  to 
minimize  the  information  collection 
burden. 

To  obtain  copies  of  the  supporting 
statement  and  any  relatediorms  for  the 
proposed  paperwork  collections 
referenced  above,  e-mail  your  request, 
including  your  address,  phone  number, 
OMB  number,  and  OS  document 
identifier,  to 

Sherette.funncoleman@hhs.gov,  or  call 


the  Reports  Glearance  Office  on  (202) 
690—5683.  Send  written  comments  and 
recommendations  for  the  proposed 
information  collections  within  30  days 
of  this  notice  directly  to  the  OS  OMB 
Desk  Officer;  faxed  to  OMB  at  202-395- 
5806. 

Proposed  Project:  SF-424 
Mandatory — Revision — OMB  No.  4040— 
0002-Grants.gov. 

Abstract:  The  SF-424  mandatory 
forms  are  the  government-wide  forms 
used  for  mandatory  grant  programs.  The 
only  proposed  revision  to  the  form 
includes  making  the  fax  number  in 
block  17  optional.  The  revised  form  will 
assist  agencies  in  collecting  required 
data  elements  through  the  SF— 424 
applications.  This  form  could  be 
utilized  by  up  to  26  Federal  grant 
making  agencies  with  mandatory  grant 
programs.  The  current  4040-0002 
collection  expires  on  July  31,  2010. 


Estimated  Annualized  Burden  Table 


Agency 

Number  of 
respondents 

Number  of 
responses  per 
respondent 

Average  bur¬ 
den  per  re¬ 
sponse 
(in  hours) 

Total  burden 
hours 

DOT  . 

300 

1 

1 

300 

45118 
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Estimated  Annualized  Burden  Table — Continued 


- 1 

1 

Agency 

Number  of 
respondents  ] 

Number  of 
responses  per 
respondent 

Average  bur¬ 
den  per  re¬ 
sponse 
(in  hours) 

Total  burden 
hours 

VA  . 

363 

1 

1 

363 

663 

Seleda  Perryman. 

Office  of  the  Secretary,  Papenx  ork  Heduction 
Act  Clearance  Officer. 

|FR  Doc.  2010-18795  Filed  7-30-10;  8:45  am| 

BILLING  CODE  4151-AE-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

[Document  Identifier  OS-0990-0317;  30-Day 
Notice] 

Agency  Information  Collection 
Request.  30-Day  Public  Comment 
Request 

agency:  Office  of  the  Secretary,  HHS. 

In  compliance  with  the  requirement 
of  section  3506(cK2){A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Office  of  the  Secretary  (OS),  Department 
of  Health  and  Human  Services,  is 
publishing  the  following  summary  of  a 
proposed  collection  for  public 
comment.  Interested  persons  are  invited 
to  send  comments  regarding  this  burden 


estimate  or  any  other  aspect  of  this 
collection  of  information,  including  any 
of  the  following  subjects;  (1)  The 
necessity  and  utility  of  the  proposed 
information  collection  for  the  proper 
performance  of  the  agency’s  functions; 

(2)  the  accuracy  of  the  estimated 
burden:  (3)  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology  to 
minimize  the  information  collection 
burden. 

To  obtain  copies  of  the  supporting 
statement  and  any  related  forms  for  the 
proposed  paperwork  collections 
referenced  above,  e-mail  your  request, 
including  your  address,  phone  number, 
OMB  number,  and  OS  document 
identifier,  to 

Sherette.funncoleman@hhs.gov,  or  call 
the  Reports  Clearance  Office  on  (202) 
690—5683.  Send  written  comments  and 
recommendations  for  the  proposed 
information  collections  within  30  days 

Estimated  Annualized  Burden  Table 


of  this  notice  directly  to  the  OS  OMB 
Desk  Officer;  faxed  to  OMB  at  202-395- 
5806. 

Proposed  Pro/ect.- HHS-5161-1 
form — Revision — OMB  No.  0990- 
0317 — The  Office  of  the  Secretary  (OS). 

Abstract:  HHS  is  requesting  clearance 
for  the  Checklist  and  Program  Narrative 
&  the  Public  Health  System  Impact 
Statement  (PHSIS),  used  by  several 
former  PHS  agencies  within  HHS;  CDC 
0.1113  supplemental  forms  used 
exclusively  by  CDC;  a  supplement  form 
used  exclusively  by  Substance  Abuse 
Mental  Health  Services  Administration 
(SAMHSA),  and  the  Single  Source 
Agency  (SSA)  notification  form,  as  well 
as  continued  use  of  the  project  abstract 
form.  In  addition,  HHS  will  continue  to 
include  the  use  of  the  5161-1  form  for 
several  emergency  acts  and  funding. 
The  revision  to  this  currently  approved 
clearance  is  the  addition  of  the 
Trafficking  Victims  Protection  Act  of 
2000  (Section  106),  as  amended  (22 
U.S.C.  7104(g)  to  the  certifications. 


.  I 

Forms  j 

i 

Number  of 
respondents  | 

Response  per 
respondent 

Avg.  burden 
per  response 
(in  hours) 

Total 
burden 
(in  hours) 

Program  Narrative,  Checklist,  &  Project  Abstract  . 

7,338 

1 

4 

29,373 

Program  Narrative,  Checklist,  &  Project  Narrative  (CDC) . 

59 

6 

24 

8,496 

Program  Narrative,  Checklist,  &  Project  Narrative  (HRSA) . 

59 

1 

50 

2,950 

CDC  Form  0.1113  . 

1,000 

1 

30/60 

500 

Public  Health  Impact  Statement  (PHSIS) . 

2,845 

2.5 

10/60 

1,185 

SSA  (SAMHSA)  . 

1,125 

1 

10/60 

187 

Total  . 

. 

42,691 

Seleda  Perryman, 

Office  of  the  Secretary,  Paperwork  Reduction 
Act  Clearance  Officer. 

|FR  Doc.  2010-18794  Filed  7-30-10;  8:45  am] 

BILLING  CODE  4151-17-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES  - 


[Document  Identifier  OS-0990-0313;  30-Day 
Notice] 

Agency  Information  Collection 
Request;  30-Day  Public  Comment 
Request 

agency:  Office  of  the  Secretary,  HHS. 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Office  of  the  Secretary  (OS),  Department 
of  Health  and  Human  Services,  is 


publishing  the  following  summary  of  a 
proposed  collection  for  public 
comment.  Interested  persons  are  invited 
to  send  comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including  any 
ofthe  following  subjects:  (1)  The 
necessity  and  utility  of  the  proposed 
information  collection  for  the  proper 
performance  of  the  agency’s  functions; 
(2)  the  accuracy  of  the  estimated 
burden;  (3)  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  the  use  of 
automated  collection  techniques  or 
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other  forms  of  information  technology  to 
minimize  the  information  collection 
burden. 

To  obtain  copies  of  the  supporting 
statement  and  any  related  forms  for  the 
proposed  paperwork  collection 
referenced  above,  e-mail  your  request, 
including  your  address,  phone  number, 
OMB  number,  and  OS  document 
identifier,  to 

Sherette.funncoleinan@hhs.gov,  or  call 
the  Reports  Clearance  Office  on  (202) 
690-5683.  Send  written  comments  and 
recommendations  for  the  proposed 
information  collection  within  30  days  of 
this  notice  directly  to  the  OS  OMB  Desk 
Officer:  faxed  to  OMB  at  202-39.5-5806. 


Proposed  Project:  National  Blood 
Collection  and  Utilization  Survey — 
Extension — OMB  No.  0990-0313 — The 
Office  of  the  Advisory  Committee  on 
Blood  Safetyand  Availability. 

Abstract:  The  NBCUS  is  a  biennial 
survey  of  the  blood  collection  and 
utilization  community  to  produce 
reliable  and  accurate  estimates  of 
national  and  regional  collections, 
utilization  and  safety  of  all  blood 
products. 

The  objective  of  the  NBCUS  is  to 
produce  reliable  and  accurate  estimates 
of  national  and  regional  collections, 
utilization,  and  safety  of  all  blood 
products — red  blood  cells,  fresh  frozen 
plasma,  and  platelets,  as  well  as  related 

Estimated  Annualized  Burden  Table 


cellular  therapy  products.  This  survey 
will  significantly  improve  the  Federal 
Government’s  capacity  to  understand 
the  dynamics  of  blood  supply,  safety 
and  availability,  and  to  provide  a 
quantitative  basis  for  assessing  strategic 
and  regulatory  agendas.  An  important 
purpose  of  the  2011  survey  is  to  help 
the  Federal  Government  continue  to 
monitor  trends  in  blood  availability 
since  a  variety  of  factors  have  come  to 
play  that  have  reduced  the  number  of 
people  eligible  to  give  blood  and,  as 
stated  in  tbe  evolving  National  Strategic 
Plan  for  Blood,  this  information  is 
critical  to  ensure  an  adequate  supply  of 
safe  blood  in  the  United  Statps. 


Type  of  respondent 

Number  of 
respondents 

Number  of 
responses  per 
respondent 

Average 
burden  hours 
per  response 

Total  burden 
hours 

Hospitals,  blood  collection  centers,  cord  blood  banks  . 

3,000 

1 

1 

3,000 

Seieda  Perryman, 

Office  of  the  Secretary,  Paperwork  Reduction 
Act  Clearance  Officer. 

[FR  Doc.  2010-18793  Filed  7-30-10;  8:4.1  am] 

BILLING  CODE  4150-41-P 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 
[Document  Identifier  OS-4040-0006] 

Agency  Information  Collection 
Request;  30-Day  Public  Comment 
Request;  30-Day  Notice 

AGENCY:  Office  of  the  Secretary,  HHS. 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Office  of  the  Secretary  (OS),  Department 
of  Health  and  Human  Services,  is 
publishing  the  following  summary  of  a 
proposed  collection  for  public 
comment.  Interested  persons  are  invited 
to  send  comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including  any 
of  the  following  subjects:  (1)  The 


necessity  and  utility  of  the  propo.sed 
information  collection  for  tbe  proper 
performance  of  the  agency’s  functions: 

(2)  the  accuracy  of  the  estimated 
burden:  (3)  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected:  and  (4)  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology  to 
minimize  the  information  collection 
burden. 

To  obtain  copies  of  the  supporting 
statement  and  any  related  forms  for  tlie 
proposed  paperwork  collections 
referenced  above,  e-mail  your  request, 
including  your  address,  phone  number, 
OMB  number,  and  OS  document 
identifier,  to 

Sherette.funncoleman@hhs.gov,  or  call 
the  Reports  Clearance  Office  on  (202) 
690-5683.  Send  written  comments  and 
recommendations  for  the  propo.sed 
information  collections  within  30  days 
of  this  notice  directly  to  the  OS  OMB 
Desk  Officer:  faxed  to  OMB  at  202-395- 
5806. 

Proposed  Project:  SF-424A  (Budget 
Information — Non-Construction 

Estimated  Annualized  Burden  Table 


Programs) — Revision — OMB  No.  4040- 
0006 — Grants.gov. 

Abstract:  The  Office  of  Grants.gov  is 
requesting  an  approval  to  revise  a 
currently  approved  SF-424A  form.  The 
proposed  changes  were  made  to  the 
in.structions  only.  In  the  “General 
Instruction.s”  section,  the  following 
sentence  is  added  as  the  last  sentence:- 
“In  ALL  cases  total  funding  budgets 
should  be  reflected  NOT  only 
incremental  budget  request  changes.” 
Also,  in  the  “Section  B  Budget 
Categorie.s”  .section,  the  last  .sentence  is 
revised  as  follows:  “For  each  program, 
function  or  activity,  fill  in  the  total 
requirements  for  funds,  P’ederal  funding 
only,  hy  object  class  categories.”  This 
form  could  be  utilized  by  up  to  26 
F'ederal  grant  making  agencies.  The 
SF-424A  is  used  to  provide  budget 
information  when  applying  for  non¬ 
construction  Federal  grants.  The  Federal 
awarding  agencies  use  information 
reported  on  the  form  for  the  evaluation 
of  award  and  general  management  of 
Federal  assistance  program  awards. 


*  Agency 

Number  of 
respondents 

Number  of 
responses  per 
respondent 

Average  burden 
per  response 
(in  hours) 

Total  burden 
hours 

CNcs . : . 

6,450 

1 

4 

25,800 

DOD  . 

108 

1.6 

50/60 

144 

DOL . 

2,130 

1 

1 

2,130 

VA  . . 

200 

1 

20/60 

•  67 

DOT  . 

1,361 

1 

1.80 

2,450 

SSA  . 

175 

125 

14 

3,063 

HHS  . 

9,751 

1.22 

1.62 

19,232 

EPA  . : . 

3,816 

1 

3 

1 1 ,448 

DOI  . 

2,535 

1,31 

2.26 

7,550 

DOC  . 

3,000 

1 

1 

3,000 

45120 
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Agency 

Number  of 
respondents 

1 

Number  of 
responses  per 
■  respondent 

Average  burden 
per  response 
(in  hours) 

Total  burden 
hours 

DHS  . . . 

4,538 

1 

2 

9,076 

Total  . 

83,959 

Seleda  M.  Perryman, 

Office  of  the  Secretary,  Paperwork  Reduction 
Act  Clearance  Officer. 

(FR  Doc.  2010-18796  Filed  7-30-10;  8:45  am] 

BILLING  CODE  4151-AE-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

[Document  identifier  08-4040-0008;  30-Day 
Notice] 

Agency  Information  Collection 
Request;  30-Day  Public  Comment 
Request 

agency:  Office  of  the  Secretary,  HHS.’ 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Office  of  the  Secretary  (OS),  Department 
of  Health  and  Human  Services,  is 
publishing  the  following  summary  of  a 
proposed  collection  for  public 
comment.  Interested  persons  are  invited 


to  send  comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including  any 
of  the  following  subjects:  (1)  The 
necessity  and  utility  of  the  proposed 
information  collection  for  the  proper 
performance  of  the  agency’s  functions; 
(2)  the  accuracy  of  the  estimated 
burden;  (3)  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology  to 
minimize  the  information  collection 
burden. 

To  obtain  copies  of  the  supporting 
statement  and  any  related  forms  for  the 
proposed  paperwork  collections 
referenced  above,  e-mail  your  request, 
including  your  address,  phone  number, 
OMB  number,  and  OS  document  . 
identifier,  to 

Sherette.funncoIeman@hhs.gov,  or  call 
the  Reports  Clearance  Office  on  (202) 
690-5683.  Send  written  comments  and 


recommendations  for  the  proposed 
information  collections  within  30  days 
of  this  notice  directly  to  the  OS  OMB 
Desk  Officer;  faxed  to  OMB  at  202-395- 
5806. 

Proposed  Project:  SF-424C  (Budget 
Information — Construction  Programs) — 
Extension — OMB  No.  4040-0008 — 
Grants.gov. 

Abstract:  The  SF-424C  (Budget 
Information — Construction  Programs) 
form  is  a  currently  OMB  approved 
collection  (4040-0008).  The  form  is 
being  renewed  without  any  proposed 
changes.  This  form  could  be  utilized  by 
up  to  26  Federal  grant  making  agencies. 
The  SF-424C  is  used  to  provide  budget 
information  when  applying  for 
construction  projects  under  Federal 
grants.  The  Federal  awarding  agencies 
use  information  reported  on  the  form  for 
the  evaluation  of  award  and  general 
management  of  Federal  assistance 
program  awards. 


Estimated  Annualized  Burden  Table 


Agency 

Number  of 
respondents 

Number  of 
responses  per 
respondent 

Average 
burden  per 
response 
(in  hours) 

Total  burden 
hours 

DOD  . . 

8 

2.5 

1.53 

31 

DOT  . 

134 

1 

3 

402 

VA  . 

163 

1.24 

38/60 

•  128 

HHS  . 

540 

1.73 

2 

1,868 

DOI . . . . . . . 

2,535 

1.31 

136/60 

7,550 

DOC  . 

225 

1 

2 

450 

DHS . : . 

2,608 

1 

1.5 

3,912 

Total  . *. . 

14,341 

I 


Seleda  M.  Perryman, 

Office  of  the  Secretary,  Paperwork  Reduction 
Act  Clearance  Officer. 

[FTt  Doc.  2010-18798  Filed  7-30-10;  8:45  am] 

BILLING  CODE  P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

[Document  Identifier  OS-4040-0009] 

Agency  Information  Collection 
Request;  30-Day  Pubiic  Comment 
Request 

AGENCY:  Office  of  the  Secretary,  HHS. 


In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Office  of  the  Secretary  (OS),  Department 
of  Health  and  Human  Services,  is 
publishing  the  following  summary  of  a 
proposed  collection  for  public 
comment.  Interested  persons  are  invited 
to  send  comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including  any 
of  the  following  subjects:  (1)  The 
necessity  and  utility  of  the  proposed 
information  collection  for  tbe  proper 
performance  of  the  agency’s  functions; 
(2)  the  accuracy  of  the  estimated 
burden;  (3)  ways  to  enhance  the  quality, 


utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology  to 
minimize  the  information  collection 
burden. 

To  obtain  copies  of  tbe  supporting 
statement  and  any  related  forms  for  the 
proposed  paperwork  collections 
referenced  above,  e-mail  your  request, 
including  your  address,  phone  number, 
OMB  number,  and  OS  document 
identifier,  to 

Sherette.funncoIeman@hhs.gov,  or  call 
the  Reports  Clearance  Office  on  (202) 
690-5683.  Send  written  comments  and 
recommendations  for  the  proposed 
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information  collections  within  30  days 
of  this  notice  directly  to  the  OS  OMB 
Desk  Officer;  faxed  to  OMB  at  202-395- 
5806. 

Proposed  Project:  SF-424D 
(Assurances — Construction  Programs) — 
Extension — OMB  No.  4040-0009 — 
Grants.gov. 

Abstract:  The  Office  of  Grants.gov  is 
requesting  the  extension  of  the  currently 
OMB  approved  SF-424D  form.  The  form 


is  being  renewed  with  the  following 
minor  adjustments;  The  legal  citations 
have  been  updated  to  reflect  changes  in 
location  within  the  United  States  Code. 
The  Trafficking  Victims  Protection  Act 
of  2000  (Section  106),  as  amended  (22 
U.S.C.  7104  (g)  has  been  added  in 
Section  19.  This  form  can  be  utilized  by 
up  to  26  Federal  grant  making  agencies. 

The  SF-424D  is  used  to  provide 
information  on  required  assurances 

Estimated  Annualized  Burden  Table 


when  applying  for  construction  projects 
under  Federal  grants.  The  Federal 
awarding  agencies  use  information 
reported  on  the  form  for  the  evaluation 
of  award  and  general  management  of 
Federal  assistance  program  awards.  The 
only  information  collected  on  the  form 
is  the  applicant  signature,  title  and  date 
submitted. 


Agency 

Number  of 
respondents 

Number  of 
responses  per 
respondent 

Average 
burden  per 
response  (in 
hours) 

Total  burden 
hours 

VA  . .‘. . . . 

163 

1.24 

26/60 

88 

DOT  . 

134 

1 

49/60 

109 

DOD  . 

3 

1 

18/60 

1 

DHS  . 

2608 

1 

30/60 

1304 

HHS  ...; . 

400 

1.8 

20/60 

240 

DOI  . 

2535 

1.31 

136/60 

7550 

DOC  . . . '.. 

Total  . 

225 

1 

15/60 

56 

9348 

_ 

Seleda  M.  Perryman, 

Office  of  the  Secretary,  Paperwork  Reduction 
Act  Clearance  Officer. 

[FR  Doc.  2010-18799  Filed  7-30-10;  8:45  am) 

BILLING  CODE  4150-AE-P 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

[Document  Identifier  OS-4040-0007] 

Agency  Information  Collection 
Request;  30-Day  Public  Comment 
Request;  30-Day  Notice 

agency:  Office  of  the  Secretary,  HHS. 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Office  of  the  Secretary  (OS),  Department 
of  Health  and  Human  Services,  is 
publishing  the  following  summary  of  a 
proposed  collection  for  public 
comment.  Interested  persons  are  invited 
to  send  comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including  any 


of  the  following  subjects:  (1)  The 
necessity  and  utility  of  the  proposed 
information  collection  for  the  proper 
performance  of  the  agency’s  functions; 

(2)  the  accuracy  of  the  estimated 
burden;  (3)  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology  to 
minimize  the  information  collection 
burden. 

To  obtain  copies  of  the  supporting 
statement  and  any  related  forms  for  the 
proposed  paperwork  collections 
referenced  above,  e-mail  yoiTr  request, 
including  your  address,  phone  number, 
OMB  number,  and  OS  document 
identifier,  to 

Sherette.funncoleman@hhs.gov,  or  call 
the  Reports  Clearance  Office  on  (202) 
690-5683.  Send  written  comments  and 
recommendations  for  the  proposed 
information  collections  within  30  days 
of  this  notice  directly  to  the  OS  OMB 
Desk  Officer;  faxed  to  OMB  at  202-395- 
5806. 

Estimated  Annualized  Burden  Table 


Proposed  Project:  SF-424B 
(Assurances — Non-Construction 
Programs) — Extension — OMB  No.  4040- 
0007 — Grants.gov. 

Abstract:  The  Office  of  Grants.gov  is 
requesting  the  extension  of  the  currently 
OMB  approved  SF-424B  form.  The  form 
is  being  renewed  with  the  following 
minor  adjustments:  The  legal  citations 
have  been  updated  to  reflect  changes  in 
location  within  the  United  States  Code. 
The  Trafficking  Victims  Protection  Act 
of  2000  (Section  106),  as  amended  (22 
U.S.C.  7104(g))  has  been  added  in 
Section  18.  This  form  can  be  utilized  by 
up  to  26  Federal  grant  making  agencies. 
The  SF-424B  is  used  to  provide 
information  on  required  assurances 
when  applying  for  non-construction 
Federal  grants.  The  Federal  awarding 
agencies  use  information  reported  on 
this  form  for  the  evaluation  of  award 
and  general  management  of  Federal 
assistance  program  awards.  The  only 
information  collected  on  the  form  is  the 
applicant  signature,  title  and  date 
submitted. 


Agency 

Number  of 
respondents 

Number  of 
responses  per 
respondent 

Average 
burden  per 
response 
(in  hours) 

Total  burden 
hours 

CNCS  . . . ; . 

6,450 

1 

30/60 

3,225 

DOD  . 

107 

1 

9/60 

16 

DHS  . 

4,308 

1 

1 

4,308 

DOL . 

780 

1 

45/60 

585 

VA  . r . 

200 

1 

15/60 

50 

DOT  . . . 

1,157 

1 

49/60 

945 

45122 
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Estimated  Annualized  Burden  Table— Continued 


Agency 

i 

Number  of  j 
respondents  ! 

i 

Number  of 
responses  per  ! 
respondent  ! 

_ j 

Average 
burden  per 
response  | 
(in  hours) 

Total  burden 
hours 

SSA  . 

175  i 

1 

i  20/60 

58 

HHS  .  1 

8,561  j 

1.17 

39/60 

6,511 

EPA  . 

3,816 

1 

1 

i  3,816 

DOC  . 

3,000 

1 

15/60 

i  750 

,DOI  . 

Total  . 

2,535 

1.3 

136/60 

7,550 

1  27,814 

Seleda  M.  Perryman, 

Office  of  the  Secretary,  Paperwork  Reduction 
Act  Clearance  Officer. 

[FR  Doc.  2010-18797  Filed  7-30-10;  8:45  am) 

BILUNG  CODE  4150-AE-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[60Day-1 0-0255] 

Periodic  Summaries  of  Proposed 
Projects 

In  compliance  with  the  requirement 
of  Section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995  for 
opportunity  for  public  comment  on 
proposed  data  collection  projects,  the 
Centers  for  Disease  Control  and 
Prevention  (CDC)  will  publish  periodic 
summaries  of  proposed  projects.  To 
request  more  information  on  the 
proposed  projects  or  to  obtain  a  copy  of 
the  data  collection  plans  and 
instruments,  call  404-639-5960  and 
send  comments  to  Maryam  I.  Daneshvar, 
CDC  Reports  Clearance  Officer,  1600 
Clifton  Road,  MS-D74,  Atlanta,  GA 
30333  or  send  an  e-mail  to 
omb@cdc.gov. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 


practical  utility;  (b)  the  accuracy  of  the 
agenc3'’s  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  coHection  techniques 
or  other  forms  of  information 
technology.  Written  comments  should 
be  received  within  60  days  of  this 
notice. 

Proposed  Project 

Resources  and  Services  Database  of 
the  CDC  National  Prevention 
Information  Network  (OMB  No.  0920- 
0255  exp.  5/31/2010) — Reinstatement 
with  change — National  Center  for  HIV/ 
AIDS,  Viral  Hepatitis,  STD,  and  TB 
Prevention  (NCHHSTP),  Centers  for 
Disease  Control  and  Prevention  (CDC). 

Background  and  Brief  Description 

This  request  is  for  3  years.  NCHHSTP 
has  the  primary  responsibility  within 
the  CDC  and  the  U.S.  Public  Health 
Service  for  the  prevention  apd  control  of 
HIV  infection,  viral  hepatitis,  sexually 
transmitted  diseases  (STDs),  and 
tuberculosis  (TB),  as  well  as  for 
community-based  HIV  prevention 
activities,  syphilis,  and  TB  elimination 
programs.  NPIN  serves  as  the  U.S. 
reference,  referral,  and  distribution 
service  for  information  on  HIV/AIDS, 
viral  hepatitis,  STDs,  and  TB, 
supporting  NCHHSTP’s  mission  to  link 


Americans  to  prevention,  education, 
and  care  services.  NPIN  is  a  critical 
member  of  the  network  of  government 
agencies,  community  organizations, 
businesses,  health  professionals, 
educators,  and  human  services 
providers  that  educate  the  American 
public  about  the  grave  threat  to  public 
health  posed  by  HIV/AIDS,  viral 
hepatitis,  STDs,  and  TB,  and  provides 
services  for  persons  infected  with 
human  immunodeficiency  virus  (HIV). 

The  NPIN  Resources  and  Services 
Database  contains  entries  on 
approximately  10,000  organizations  and 
is  the  most  comprehensive  listing  of 
HIV/AIDS,  viral  hepatitis,  STD,  and  TB 
resources  and  services  available 
throughout  the  country.  The  American 
public  can  also  access  the  NPIN 
Resources  and  Services  database 
through  the  NPIN  Web  site.  More  than 
29  million  hits  by  the  public  to  the  Web 
site  are  recorded  annually. 

To  accomplish  CDC’s  goal  of 
continuing  efforts  to  maintain  an  up-to- 
date,  comprehensive  database,  NPIN 
plans  each  year  to  add  up  to  200  newly 
identified  organizations  and  to  verify 
those  organizations  currently  described 
in  the  NPIN  Resources  and  Services 
Database  each  year.  Organizations  with 
access  to  the  Internet  will  be  given  the 
option  to  complete  and  submit  an 
electronic  version  of  the  questionnaire 
by  visiting  the  NPIN  Web  site.  There  is 
no  cost  to  the  respondents  other  than 
their  time. 


Estimated  Annualized  Burden  Hours 


Form 

Respondents 

Number  of 
respondents 

Number  of  re¬ 
sponses  per 
respondent 
• 

Average 
burden  per 
response 
(in  hours) 

Total  burden 
(in  hours) 

Initial  Questionnaire  Telephone  Script  (200 

Registered  nurses . 

120 

1 

20/60 

40 

new  organizations) . 

Social  and  community  serv¬ 
ice  managers. 

20 

^  1 

10/60 

3 

Health  educators . 

20 

1 

13/60 

4 

Social  and  human  service 
assistants. 

160 

1 

15/60 

40 

Telephone  Verification  (7,000  organizations) 

Registered  nurses . 

4,000 

1 

10/60 

667 
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Estimated  Annualized  Burden  Hours— Continued 


Form 

1 

j 

Respondents  | 

Number  of 
respondents 

- r 

Number  of  re¬ 
sponses  per  ' 
respondent 

Average  bur¬ 
den  per  re¬ 
sponse  (in 
hours) 

Total  burden 
(in  hours) 

1 

Social  and  community  serv- 

700  i 

1 

10/60 

117 

ice  managers. 

Health  educators . 

700 

1 

10/60 

117 

Social  and  human  service 

5,600 

1 

9/60 

840 

assistants. 

E-mail  Verification  (3,000  organizations)  . 

Registered  nurses  . 

i  1.567 

1 

10/60 

261 

1  Social  and  community  serv- 

I  300 

1 

12/60 

!  60 

i  ice  managers. 

Health  educators  . 

j  300 

1 

10/60 

1  50 

Social  and  human  service 

2,400 

1 

10/60 

400 

assistants. 

Total  . 

2,599 

Dated:  July  23,  2010. 

Maryam  1.  Daneshvar, 

Reports  Clearance  Officer,  Centers  for  Disease 
Control  and  Prevention. 

[FR  Doc.  2010-18917  Filed  7-30-10;  8:45  am] 

BILLING  CODE  4163-18-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Substance  Abuse  and  Mental  Health 
Services  Administration 

Agency  Information  Collection 
Activities:  Submission  for  0MB 
Review;  Comment  Request 

Periodically,  the  Substance  Abuse  and 
Mental  Health  Services  Administration 


(SAMHSA)  will  publish  a  summary  of 
information  collection  requests  under 
OMB  review,  in  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35).  To  request  a  copy  of  these 
documents,  call  the  SAMHSA  Reports 
Clearance  Officer  on  (240)  276-1243. 

Proposed  Project:  Confidentiality  of 
Alcohol  and  Drug  Abuse  Patient 
Records— (OMB  No.  0930-0092)— 
Revision 

Statute  (42  U.S.C.  290dd-2)  and 
regulations  (42  CFR  part  2)  require 
federally  conducted,  regulated,  or 
directly  or  indirectly  assisted  alcohol 
and  drug  abuse  programs  to  keep 
alcohol  and  drug  abuse  patient  records 
confidential.  Information  requirements 


are  (1)  written  disclosure  to  patients 
about  Federal  laws  and  regulations  that 
protect  the  confidentiality  of  each 
patient,  and  (2)  documenting  “medical 
personnel”  status  of  recipients  of  a 
disclosure  to  meet  a  medical  emergency. 
Annual  burden  estimates  for  these 
requirements  are  summarized  in  the 
table  below: 


Annualized  Burden  Estimates 


Annual  Number 
of 

respondents  ’ 

Responses 

per 

respondent 

Total 

responses 

Hours  per 
response 

Total  hour 
burden 

Disclosure: 

_ 

42  CFR  2.22  . 

10,064 

185 

2  1,865,503 

.20 

373,101 

Recordkeeping: 

42  CFR  2.51  . 

10,064 

2 

20,128 

.167 

3,361 

Total . 

10,064 

1,885,631 

376,462 

. 

_ 

^The  number  of  publicly  funded  alcohol  and  drug  facilities  from  SAMHSA’s  2007  National  Survey  of  Substance  Abuse  Treatment  Services  (N- 
SSATS). 

2 The  average  number  of  annual  treatment  admissions  from  SAMHSA’s  2005-2007  Treatment  Episode  Data  Set  (TEDS). 


Written  comments  and 
recommendations  concerning  the 
proposed  information  collection  should 
be  sent  by  September  1,  2010  to: 
SAMHSA  Desk  Officer,  Human 
Re.sources  and  Housing  Branch,  Office 
of  Management  and  Budget,  New 
Executive  Office  Building,  Room  10235, 
Washington,  DC  20503;  due  to  potential 
delays  in  OMB’s  receipt  and  processing 
of  mail  sent  through  the  U.S.  Postal 
Service,  respondents  are  encouraged  to 


submit  comments  by  fax  to:  202-395- 
5806. 

Dated;  July  20,  2010. 

Elaine  Parry, 

Director,  Office  of  Program  Services. 

[FR  Doc.  2010-18861  Filed  7-30-10;  8:4.5  am) 

BILLING  CODE  4162-20-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Substance  Abuse  and  Mental  Health 
Services  Administration 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
•Comment  Request 

In  compliance  with  Section 
3506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995  concerning 
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opportunity  for  public  comment  on 
proposed  collections  of  information,  the 
Substance  Abuse  and  Mental  Health 
Services  Administration  (SAMHSA) 
will  publish  periodic  summaries  of 
proposed  projects.  To  request  more 
information  on  the  proposed  projects  or 
to  obtain  a  copy  of  the  information 
collection  plans,  call  the  SAMHSA 
Reports  Clearance  Officer  on  (240)  276- 
1243. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collections  of  information 
are  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency’s  estimate 
of  the  burden  of  the  proposed  collection 
of  information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 

Proposed  Project:  Cross-Site  Evaluation 
for  the  Benefit  of  Homeless  Individuals 
(GBHD— NEW 

SAMHSA’s  Center  for  Substance 
Abuse  Treatment  (CSAT)  is.  conducting 
a  cross-site  external  evaluation  of  the 
impact  of  the  Grants  for  the  Benefit  of 
Homeless  Individuals  (GBHI)  program. 
GBHI  is  a  Targeted  Capacity  Expansion 
grant  program  that  links  substance 
abuse  and  mental  health  treatment  with 


housing  and  other  needed  services  and 
expands  and  strengthens  these  services 
for  people  with  substance  use  and  co¬ 
occurring  mental  health  problems  who 
are  homeless.  The  national  cross-site 
evaluation  will  assess  the  effectiveness, 
efficiency  and  sustainability  of  the  GBHI 
project  services  for  client  abstinence, 
housing  stability,  homelessness,  and 
related  employment,  criminal  justice 
and  services  outcomes,  as  well  as 
lessons  learned  to  inform  future  efforts. 

The  CSAT  GBHI  Client  Interview — 
Baseline  and  the  CSAT  GBHI  Client 
Interview — 6-Month  Follow-up  have 
been  developed  to  assess  program 
impact  on  client  outcomes  based  on 
review  of  the  literature  and  consultation 
with  a  panel  of  national  experts,  GBHI 
grantees  and  SAMHSA.  The  CSAT  GBHI 
Client  Interview  is  composed  of 
questions  unique  from  the  Government 
Performance  and  Results  Act  (GPRA) 
Tool  that  measure  the  outcomes  of 
interest  and  subpopulations  of  focus: 
homelessness,  housing,  treatment 
history,  readiness  to  change,  trauma 
symptoms,  housing  and  treatment 
choice,  burden  and  satisfaction,  military 
service,  employment,  and  criminal 
justice  involvement.  Immediately 
following  the  SAMHSA-required 
administration  of  the  GPRA  CSAT 
Discretionary  Services  Client  Level 
Tool,  which  is  completed  by  enrolled 
accepted  clients  for  each  grantee  project 
at  baseline  and  6-month  follow-up,  the 
paper  and  pencil  CSAT  GBHI  Client 
Interview  will  be  administered  face-to- 


face  by  the  GPRA  interviewer. 

Questions  regarding  perception  of  care 
and  treatment  coercion  will  be  self- 
administered  by  participating  clients 
and  returned  to  the  interviewer  in  a 
sealed  envelope  to  be  included  in  the 
full  package  mailed  to  the  cross-site 
evaluation  coordinating  center  by  the 
interviewer.  Client  participation  is 
voluntary;  non-cash  incentives  will  be 
given  at  baseline  worth  a  $10  value  and 
at  6-month  follow-up  worth  a  $25  value. 
Clients  will  be  assigned  unique 
identifiers  by  local  projects;  responses 
will  be  recorded  on  a  fill-in-the-bubble 
answer  sheet,  mailed  by  the  grantee 
project  to  the  cross-site  evaluation 
coordinating  center,  and  scanned  into  a 
secure  dataset.  This  process  will 
eliminate  the  need  for  data  entry,  reduce 
cost  and  data  entry  error,  and  ensure 
confidentiality  for  cross-site  data. 

The  CSAT  GBHI  Stakeholder  Survey 
will  be  conducted  with  GBHI  program 
stakeholders  via  a  web  survey  to  assess 
the  types  of  stakeholder  partnerships 
involved  in  the  GBHI  program  and  the 
barriers  and  strategies  developed  to 
overcome  barriers  to  facilitate  the 
implementation  and  sustainability  of 
project  activities  under  the  GBHI 
program.  Each  survey  respondent  will 
be  issued  a 'username  and  password  to 
login  to  and  complete  the  secure  web- 
based  survey.  The  web-based  survey 
format  will  reduce  burden  on  the 
respondent  and  minimize  potential  for 
measurement  error. 


Estimate  of  Annualized  Burden  Hours 


Instrument/activity 

i 

Number  of  j 
respondents  1 

Number  of 
responses  per 
respondent 

Total  number 
of  responses 

Average 
burden  per 
response 

Total  burden 
hours  per 
collection 

CSAT  GBHI  Client  Interview; 

Baseline  Data  Collection  . 

5,885 

1 

5,885 

.33 

1,942 

6-month  Follow-up  Data  Collection  (80%  of  baseline) 

4,708 

1 

4,708 

.40 

1,883 

CSAT  GBHI  Stakeholder  Survey . 

648 

1 

648 

.28 

181 

Total . 

11,241 

11,241 

j  4,006 

Send  comments  to  Summer  King, 
SAMHSA  Reports  Clearance  Officer, 
Room  7-1044,  One  Choke  Cherry  Road, 
Rockville,  MD  20857  AND  e-mail  a  copy 
to  summer. king^samhsa. hhs.gov. 
Written  comments  should  be  received 
within  60  days  of  this  notice. 

Dated:  July  27,  2010. 

Elaine  Parry, 

Director,  Office  of  Program  Services. 

[FR  Doc.  2010-18879  Filed  7-30-10;  8:45  am) 
BILLING  CODE  4162-20-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Substance  Abuse  and  Mental  Health 
Services  Administration 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

In  compliance  with  Section 
3506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995  concerning 
opportunity  for  public  comment  on 
proposed  collections  of  information,  the 
Substance  Abuse  and  Mental  Health 


Services  Administration  will  publish 
periodic  summaries  of  proposed 
projects.  To  request  more  information 
on  the  proposed  projects  or  to  obtain  a 
copy  of  the  information  collection 
plans,  call  the  SAMHSA  Reports 
Clearance  Officer  on  (240)  276-1243. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collections  of  information 
are  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency’s  estimate 
of  the  burden  of  the  proposed  collection 
of  information;  (c)  ways  to  enhance  the 
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quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 

Proposed  Project:  Program  Evaluation 
for  Assertive  Adolescent  &  Family 
Treatment  (A AFT)  Program — NEW 

The  Substance  Abuse  and  Mental 
Health  Services  Administration’s 
(SAMHSA)  Center  for  Substance  Abuse 
Treatment  (CSAT)  has  implemented  the 
Assertive  Adolescent  and  Family 
Treatment  (AAFT)  program  to  promote 
the  adoption  of  evidence-based 
practices  by  community  providers  in  the 
area  of  adolescent  substance  use 
treatment.  The  AAFT  program  provides 
evidence-based  substance  use  services 
to  adolescents  and  their  families,  as  well 
as  to  transition-age  youth  (TAY), 
caregivers,  and  their  families/mentors. 
This  program  is  based  on  evidence  that 
families/caregivers  are  an  integral  part 
of  the  treatment  process  and  their 
inclusion  in  services  increases  the 
likelihood  of  successful  treatment  and 
reintegration  of  adolescents/TAYs  into 
their  communities  following  treatment. 
AAFT  requires  grantees  to  implement 
the  Adolescent  Community 
Reinforcement  Approach  (A-CRA) 
coupled  with  Assertive  Continuing  Care 
(ACC)  to  provide  treatment  that  is 
context-specific,  family-centered,  and 
community-based.  Grantees  are  also 
required  to  use  the  Global  Appraisal  of 
Individual  Needs  (GAIN)  as  the 
common  assessment  instrument  across 
programs  to  improve  intake  assessment, 
clinical  interpretation,  monitoring,  and 
data  management.  The  GAIN  is  used  for 


diagnosis  and  to  assist  in  placement, 
treatment  planning,  local  evaluation, 
and  continuous  quality  improvement  for 
programs.  In  supporting  AAFT  and  to 
ensure  that  each  implementation 
activity  required  by  AAFT  is 
implemented  well  and  with  fidelity, 
CSAT  has  provided,  through  Chestnut 
Health  Systems,  a  package  of 
implementation  supports,  including 
manual-assisted  training  in  and 
certification  for  clinical  staff  on  A-CRA 
and  ACC,  training/certification  in  GAIN, 
monitoring/ coaching/mentoring/ support 
for  clinicians  and  supervisors, 
implementation  calls  and  monthly 
progress  reports,  and  topical 
workgroups  that  share  ideas  and 
resources  among  grantees.  The 
overarching  objective  of  the  multi-site. 
Assertive  Adolescent  and  Family 
Treatment  (AAFT)  process  and  outcome 
evaluation  is  to  assess  and  document 
the  process  of  implementation  in  the 
2009  cohort  of  AAFT  grantees  and  to 
explore  the  role  that  implementation 
supports  play  in  how  well  these 
programs  evolve. 

CSAT  is  requesting  approval  from  the 
Office  of  Management  and  Budget 
(OMB)  to  implement  three  versions  of  a 
data  collection  document,  the  AAFT 
Implementation  Survey,  to  gather 
longitudinal  data  (end  of  each  of  3 
project  years)  from  a  range  of  grantee 
personnel  to  evaluate  the 
implementation,  expansion,  and 
sustainability  of  adolescent  substance 
use  services  developed  under  the  AAFT 
program. 

The  current  proposal  requests 
implementing  the  AAFT 
Implementation  Surveys  to  collect 
information  in  the  following  areas: 


a.  Attitudes  toward  evidence-based 
practices  generally,  and  AAFT  model 
components  in  particular  (e.g.,  attitudes 
toward  using  a  treatment  manual, 
achieving  certification); 

b.  Grantee  involvement  with  the 
implementation  supports  provided  by 
Chestnut  Health  Systems  and  their 
reactions  to  those  implementation 
supports; 

c.  Perceived  changes  in  clinical 
practice/behavior  indicating  movement 
toward  full  A-CRA/ ACC 
implementation; 

d.  Perceived  barriers  encountered  in 
implementation  and  compensatory 
strategies: 

e.  Report  on  project  progress, 
including  activities  related  to  the  AAFT 
program,  changes  to  program  plans, 
project  accomplishments,  and  efforts  to 
plan  for  sustainability  of  the  program. 

This  information  would  be  collected 
annually,  at  the  end  of  each  project  year. 
The  surveys  three  versions  are  tailored 
to  address  the  respondents’  roles  in  the 
grant  (Principal  Investigator/Program 
Director,  Clinical  Supervisor/Clinician, 
and  Evaluator/Data  Manager).  Staffing 
patterns  at  each  grantee  site  vary  greatly; 
therefore,  the  estimate  includes  the  total 
number  of  respondents  for  each  category 
based  on  initial  grantee  proposals.  The 
goal  is  to  conduct  surveys  with 
approximately  21  administrators,  56 
clinical  staff,  and  28  evaluators/data 
managers.  The  total  number  of 
respondents — 105  individuals — 
represent  project  staff  at  three  distinct 
levels  across  14  grantee  sites. 

The  burden  estimate  for  completing 
the  Annual  Program  Survey  is  as 
follows: 


Annual  Reporting  Burden— Summary  Table 


Data  collection  activity 

Number  of 
respondents  ’ 

1 

Responses  ; 
per 

respondent 2  | 

.  _  .  .  _  _j 

.  i 

Total 

responses 

Average  hours 
per  response 

Total  hour 
burden 

1 

Wage  rate 
(hourly) 

Total  hour  cost 
($) 

CY  2010-12  Annual  Reporting  Burden 

I 

AAFT  Implementation 

i 

i  i 

1 

Survey — Principal 
Investigator/Pro¬ 
gram  Director . 

.  21 

1 

21 

i 

0.75 

15.75 

50 

787.50 

AAFT  Implementation 

Survey — Clinical  Su¬ 
pervisor/Clinician  .... 

56 

1 

56 

0.75 

'  42 

26 

1092.00 

AAFT  Implementation 

Survey — Evaluator/ 
Data  Manager . 

28 

1 

28 

0.75 

21 

15 

315.00 

105 

105 

78.75 

2,194.50 

’  Represents  project  staff  at  three  distinct  levels — administrators,  clinical  staff,  evaluators — across  14  grantee  sites.  Number  of  respondents  is 
an  average  of  respondents  per  role  based  on  staffing  patterns  described  in  grantee  proposals. 

2  The  MFT  Implementation  Survey  will  be  completed  once  by  respondents  at  all  14  sites  at  the  end  of  each  project  year. 


m 
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Send  comments  to  Summer  King, 
SAMHSA  Reports  Clearance  Officer, 
OAS,  Room  7-1044,  1  Choke  Cherry 
Road,  Rockville,  MD  20857.  Written 
comments  should  be  received  by 
October  1,  2010. 

Dated:  July  27.  2010. 

Elaine  Parry, 

Director,  Office  of  Program  Services. 

|FR  Doc.  2010-18877  Filed  7-30-10;  8:45  am] 

BILLING  CODE  4162-20-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Substance  Abuse  and  Mental  Health 
Services  Administration 

Agency  Information  Collection 
Activities:  Submission  for  0MB 
Review;  Comment  Request 

Periodically,  the  Substance  Abuse  and 
Mental  Health  Services  Administration 
(SAMHSA)  will  publish  a  summary  of 
information  collection  requests  under 
OMB  review,  in  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S,C. 
Chapter  35).  To  request  a  copy  of  these 
documents,  call  the  SAMHSA  Reports 
Clearance  Officer  on  (240)  276-1243. 

Project:  Assessment  of  the  Town  Half 
Meetings  on  Underage  Drinking 
Prevention — Revision 

The  Substance  Abuse  and  Mental 
Health  Services  Administration’s 
(SAMHSA)  Center  for  Substance  Abuse 
Prevention  (CSAP),  is  proposing  a 
revision  to  the  information  collection 
regarding  the  Assessment  of  the  Town 
Hall  Meetings  (THMs)  on  Underage 
Drinking  (UAD)  Prevention.  The  current 
data  collection  has  approval  under  OMB 
#0930-0288,  which  expires  on  January 
31,  2011.  Revisions  were  made  to  the 
Town  Hall  Meeting  Feedback  Form, 
now  being  referred  to  as  the  Organizers 
Survey;  the  data  collection  method;  and 
the  number  of  respondents. 
Additionally,  CSAP  is  adding  a  new 
data  collection  component  titled  the 
Participants  Survey,  which  is  the  data 
collection  instrument  for  the 
participants  (or  attendees)  of  the  THM 
events. 

Changes 

Under  the  current  approval, 
SAMHSA/CSAP  distributes  a  brief 
Town  HalhMeeting  Feedback  Form  to 
all  CBOs  participating  in  THM  events. 
This  paper-and-pencil  based  form 
includes  14  items  about  the  THM  event, 
among  which — 

•  Where,  when,  and  who  conducted 
the  meeting; 

•  Number  of  attendees; 


•  Format  of  the  meeting; 

•  Participants  in  the  presentations; 

•  Actions  planned; 

•  Media  coverage; 

•  Composition  of  the  audience; 

•  Responses  of  the  attendees; 

•  Materials  provided; 

•  Indications  of  increased  awareness; 
and 

•  Indications  of  increased 
involvement. 

Under  this  revision,  SAMHSA/CSAP 
will  provide  organizers  of  THM  events 
with  password-protected  login 
information  to  access  the  Organizers 
Survey  via  the  Internet.  The  Organizers 
Survey  includes  36  items  about  the 
THM  event.  Listed  below  is  a  summary 
of  the  revisions  that  were  made — 


Reworded  Topics/Questions 

•  Date  of  THM  event. 

•  Location  of  THM  event. 

•  Organization(s)  coordinating  the  THM 
event. 

•  Format/Features  of  the  THM  event. 

•  Promotion  of  the  THM  event. 

•  Participants  in  the  THM  event  presen¬ 
tations. 

•  Major  actions  planned  as  a  result  of  the 
THM  event. 

•  Overall  satisfaction  with  the  THM  event. 

•  Sharing  of  any  other  important  features  of 
reactions  to  the  THM  event. 

•  Number/Composition  of  THM  attendees. 


Deleted  Topics/Questions 


•  Description  of  meeting. 

•  Organization  affiliation. 

•  Overall  response  of  THM  event  attendees. 

•  Use  of  materials  from  the  THM  resource 
kit. 

•  Indications  of  increased  awareness. 

•  Indications  of  increased  involvement. 


New  Topics/Questions 

•  Indication  of  whether  a  THM  event  was  not 
held  and  reason  why  the  event  was  not 
held. 

•  Venue  in  which  THM  event  was  held. 

•  Characterization  of  the  THM  event  loca¬ 
tion. 

•  Duration  of  the  THM  event  (in  hours  and 
minutes). 

•  Youth  involvement  in  the  THM  event. 

•  Topic  of  THM  event,  if  other  than  underage 
drinking. 

•  Demographics  of  the  participants  (age, 
race,  gender). 

•  Language  of  the  THM  event. 

•  Use  of  materials  from  the  http:// 
www.stopalcoholabuse.gov  Web  site. 

•  Participation  in  THM-related  webinars. 

•  Viewing  of  online  training  and  requests  for 
technical  assistance  (TA). 

•  Satisfaction  with  training  and/or  TA  re¬ 
ceived. 

•  Improved  capacity  to  provide  effective  UAD 
services  due  to  training  and/or  TA  re¬ 
ceived. 

•  Implementation  of  training  and/or  TA  rec¬ 
ommendations. 


•  Indication  of  whether  data  were  collected 
about  the  THM  event  and  willingness  to 
share  those  data  with  CSAP. 


New  Data  Collection  Component 

SAMHSA/CSAP  will  provide 
organizers  of  THM  events  with  a  unique 
URL  to  make  available  to  participants  of 
their  THM  event.  This  unique  URL 
provides  access  to  the  Participants 
Survey. 

The  Participants  Survey  includes  17 
items  about  the  THM  event,  among 
which — 

•  When  and  where  the  THM  event 
was  held; 

•  Estimation  of  the  number  of 
attendees  at  the  THM  event; 

•  Perception  of  increased  awareness; 

•  Indication  of  reach  of  the  underage 
drinking  prevention  messages  from  the 
THM  event; 

•  Perception  of  increased 
involvement; 

•  Indication  of  the  most  important 
underage  drinking  issues  facing  the 
community; 

•  Perception  of  how  well  the  THM 
event  addressed  those  issues; 

•  Appropriateness  of  the  THM  event 
in  terms  of  length  and  duration; 

•  Overall  assessment  of  the  THM 
event;  and 

•  Demographics  of  the  participants. 

The  Organizers  Survey  will  be 

completed  by  an  estimated  3,400  THM 
event  organizers  and  will  require  only 
one  response  per  respondent.  It  will 
take  an  average  of  30  minutes  (0.500 
hours)  to  review  the  instructions  and 
complete  the  survey.  This  burden 
estimate  is*based  on  comments  from 
several  potential  respondents  who 
reviewed  the  survey  and  provided 
comments  on  how  long  it  would  take 
them  to  complete  it. 

The  Participants  Survey  will  be 
completed  by  an  estimated  nine 
participants  per  THM  event  and  will 
require  only  one  response  per 
respondent.  The  estimated  number  of 
participant  respondents  is  based  on  21 
percent  of  the  average  of  the  sum  of 
adult  (66,519)  and  youth  (53,554) 
participants,  as  reported  on  the  2008 
THM  events  feedback  forms  (1,492 
forms  reported  adults  as  participants 
and  1,316  forms  reported  youth  as 
participants)  [(120,073/2,808  =  42.76)  x 
0.21  =  8.9798].  It  will  take  an  average  of 
10  minutes  (0.167  hours)  to  review  the 
instructions  and  complete  the  survey. 
This  burden  estimate  is  based  on 
comments  from  several  potential 
respondents  who  reviewed  the  survey 
and  provided  comments  on  how  long  it 
would  take  them  to  complete  it. 
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1 

1 

Form  name 

1 

Number  of 
respondents 

Responses'  I 
per 

respondent 

Burden  per  re¬ 
sponse  (hrs.) 

Total  burden 

Organizers  Survey  . . 

3,400 

1 

0.500 

1 - 

1.700.00 

Participants  Survey  . 

1  30,600 

1 

0.167 

5,110.20 

'  Totals  . 

34,000 

6  810  20 

^  9  responses  per  THM  event  (3,400). 


SAMHSA/CSAP  intends  to  support 
THM  events  every  other  year.  The 
information  collected  will  be  used  by 
SAMHSA/CSAP  to  help  plan  for  these 
biennial  events,  to  provide  technical 
assistance  and  training  to  organizations 
that  sponsor  the  events,  and  to  comply 
with  the  reporting  requirements  of  the 
Government  Performance  Results  Act  of 
1993.  The_ information  collected  will 
also  provide  a  descriptive  picture  of  the 
nationwide  initiative,  and  it  will 
indicate  how  the  THM  events  were 
received  by  the  community  and  factors 
that  may  be  associated  with  well- 
received  events. 

Written  comments  and 
recommendations  concerning  the 
proposed  information  collection  should 
be  sent  by  September  1,  2010  to; 
SAMHSA  Desk  Officer,  Human 
Resources  and  Housing  Branch,  Office 
of  Management  and  Budget,  New 
Executive  Office  Building,  Room  10235, 
Washington,  DC  20503;  due  to  potential 
delays  in  OMB’s  receipt  dnd  processing 
of  mail  sent  through  the  U.S.  Postal 
Service,  respondents  are  encouraged  to 
submit  comments  by  fax  to:  202-395- 
5806. 

Dated;  July  20,  2010. 

Elaine  Parry, 

Director,  Office  of  Program  Services. 

IFR  Doc.  2010-18862  Filed  7-30-10;  8:45  am] 

BILLING  CODE  4162-2(>-P 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  No.  FDA-201 0-N-0066] 

Agency  Information  Collection 
Activities;  Submission  for  Office  of 
Management  and  Budget  Review; 
Comment  Request;  Human  Tissue 
Intended  for  Transplantation 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  a  proposed  collection  of 
information  has  been  submitted  to  the 
Office  of  Management  and  Budget 


(OMB)  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1995. 
DATES:  Fax  written  comments  on  the 
collection  of  information  by  [September 
1,  2010.]. 

ADDRESSES:  To  ensure  that  comments  on 
the  information  collection  are  received, 
OMB  recommends  that  written 
comments  be  faxed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
OMB,  Attn:  FDA  Desk  Officer,  FAX: 
202-395-7285,  or  e-mailed  to 
oira_submission@omh.eop.gov.  All 
comments  should  be  identified  with  the 
OMB  control  number  0910-0302.  Also 
include  the  FDA  docket  number  found 
in  brackets  in  the  heading  of  this 
document. 

FOR  FURTHER  INFORMATION  CONTACT: 

Elizabeth  Berbakos,  Office  of 
Information  Management,  Food  and 
Drug  Administration,  1350  Piccard  Dr., 
PI50-400B,  Rockville,  MD  20850,  301- 
796-3792, 

Elizabeth.Berbakos@fda.hhs.gov. 

SUPPLEMENTARY  INFORMATION:  In 

compliance  with  44  U.S.C.  3507,  FDA 
has  submitted  the  following  proposed 
collection  of  information  to  OMB  for 
review  and  clearance. 

Human  Tissue  Intended  for 
Transplantation — (OMB  Control 
Number  0910-0302) — Extension 

Under  section  361  of  the  Public 
Health  Service  (PHS)  Act  (42  U.S.C. 

264),  FDA  issued  regulations  under  part 
1270  (21  CFR  part  1270)  to  prevent  the 
transmission  of  human 
immunodeficiency  virus  (HIV),  hepatitis 
B,  and  hepatitis  C,  through  the  u.se  of 
human  tissue  for  transplantation.  The 
regulations  provide  for  inspection  by 
FDA  of  persons  and  tissue 
establishments  engaged  in  the  recovery, 
screening,  testing,  processing,  storage, 
or  distribution  of  human  tissue.  These 
facilities  are  required  to  meet  provisions 
intended  to  ensure  appropriate 
screening  and  testing  of  human  tissue 
donors  and  to  ensure  that  records  are 
kept  documenting  that  the  appropriate 
screening  and  testing  have  been 
completed. 

Section  1270.31(a)  through  (d) 
requires  written  procedures  to  be 
prepared  and  followed  for  the  following 


steps:  (1)  All  significant  steps  in  the 
infectious  disease  testing  process  under 
§  1270.21;  (2)  all  significant  steps  for 
obtaining,  reviewing,  and  assessing  the 
relevant  medical  records  of  the  donor  as 
prescribed  in  §  1270.21;  (3)  designating 
and  identifying  quarantined  tissue;  and 
(4)  for  prevention  of  infectious  disease 
contamination  or  cross-contamination 
by  tissue  during  processing.  Section 
1270.31(a)  and,(b)  also  requires 
recording  and  justification  of  any 
deviation  from  the  written  procedures. 
Section  1270.33(a)  requires  records  to  be 
maintained  concurrently  with  the 
performance  of  each  significant  step  in 
the  performance  of  infectious  disease 
screening  and  testing  of  human  tissue 
donors.  Section  1270.33(f)  requires 
records  to  be  retained  regarding  the 
determination  of  the  suitability  of  the 
donors  and  such  records  required  under 
§1270.21.  Section  1270.33(h)  requires 
^all  records  to  be  retained  at  least  10 
years  beyond  the  date  of  transplantation  . 
if  known,  distribution,  disposition,  or 
expiration  of  the  tissue,  whichever  is 
the  latest.  Section  1270.35(a)  through  (d) 
requires  specific  records  to  be 
maintained  to  document  the  following: 

(1)  The  results  and  interpretation  of  all 
required  infectious  disea.se  tests;  (2) 
information  on  the  identity  and  relevant 
medical  records  of  the  donor;  (3)  the 
receipt  and/or  distribution  of  human 
tissue,  and  (4)  the  destruction  or  other 
disposition  of  human  tis.sue. 

Respondents  to  this  collection  of 
information  are  manufacturers  of  human 
tissue  intended  for  transplantation. 

Based  on  information  from  the  Center 
for  Biologies  Evaluation  and  Research’s 
(CBER’s)  database  system,  FDA 
estimates  that  there  are  approximately 
257  tissue  establishments  of  which  145 
are  conventional  tissue  banks  and  112 
are  eye  tissue  banks.  Based  on 
information  provided  by  industry,  there 
are  an  estimated  total  of  1,959,270 
conventional  tissue  products  and  82,741 
eye  tissue  products  recovered  per  year 
with  an  average  of  25%  of  the  tissue 
discarded  due  to  unsuitability  for 
transplant.  In  addition,  there  are  an 
estimated  57,275  donors  of  conventional 
tissue  and  54,115  donors  of  eye  tissue 
each  year. 
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screenirig  and  testing  step  and  for 
retaining  records  for  10  years  under 
§  1270.33(a),  (f),  and  (h),  include 
documenting  the  results  and 
interpretation  of  all  required  infectious 
disease  tests  and  results  and  the  identity 
and  relevant  medical  records  of  the 
donor  required  under  §  1270.35(a)  and 
(h).  Therefore,  the  burden  under  these 
provisions  is  calculated  together  in  table 
1  of  this  document.  The  recordkeeping 
estimates  for  the  number  of  total  annual 
records  and  hours  per  record  are  based 
on  information  provided  by  industry 
and  FDA  experience. 

In  the  Federal  Register  of  March  1, 
2010  (75  FR  9226),  FDA  published  a  60- 
day  notice  requesting  public  comment 
on  the  proposed  collection  of 
information.  No  comments  were 
received  on  the  information  collection. 

FDA  estimates  the  burden  of  this 
information  collection  as  follows: 


Table  2.— Estimated  Annual  Recordkeeping  Burden^ 


21  CFR  Section 

No.  of 

Recordkeepers 

Annual  Frequency 
per  Recordkeeping 

Total  Annual 
Records 

Hours  per 
Record 

Total  Hours 

1270.31(a),  (b),  (c),  and  (d) 

2 

1 

2 

64 

128 

1270.31(a),  (b),  (c),  and  (d)2 

41 

1 

41 

24 

984 

1270.31(a)  and  (b):* 

41 

2 

82 

1 

1 

82 

1270.33(a),  (f),  and  (h),  and 
1270.35(a)  and  (b) 

i 

41 

8,404 

344,564 

1 

344,564 

1270.35(c) 

41 

15,938 

653,458 

1 

653,458 

1270.35(d) 

41 

1,992 

81,672 

1 

81,672 

Total 

1,080,888 

'  There  are  no  capital  costs-or  operating  and  maintenance  costs  associated  with  this  collection  of  information. 
^Review  and  update  of  SOPs. 

^Documentation  of  deviations  from  SOPs. 


Accredited  members  of  the  American 
Association  of  Tissue  Banks  (AATB) 
and  Eye  Bank  Association  of  America 
(EBAA)  adhere  to  standards  of  those 
organizations  that  are  comparable  to  the 
recordkeeping  requirements  in  part 
1270.  Based  on  information  provided  by 
CBER’s  database  system,  90%  of  the 
conventional  tissue  banks  are  members 
of  AATB  (145  X  90%  =  130),  and  77% 
of  eye  tissue  banks  are  members  of 
EBAA  (112  X  77%  =  86).  Therefore, 
recordkeeping  by  these  216 
establishments  (130  +  86  =  216)  is 
excluded  from  the  burden  estimates  as 
usual  and  customary  business  activities 
(5  CFR  1320.3(b)(2)).  The  recordkeeping 
burden,  thus,  is  estimated  for  the 
remaining  41  establishments,  which  is 
16%  of  all  establishments  (257  -  216  = 
41,  or  41/257  =  16%). 

Based  on  CBER’s  database  system  and 
information  provided  by  industry,  FDA 
estimates  an  average  of  two  new  tissue 


banks  annually,  which  may  be  non¬ 
members  of  a  trade  association.  Each 
new  tissue  bank  requires  an  estimated 
64  hours  to  prepare  standard  operating 
procedures  (SOPs)  under  §  1270.31(a) 
through  (d).  The  requirement  for  the 
development  of  these  written 
procedures  is  considered  an  initial  one¬ 
time  burden.  FDA  assumes  that  all 
current  tissue  establishments  have 
developed  written  procedures  in 
compliance  with  part  1270.  Therefore, 
their  information  collection  burden  is 
for  the  general  review  and  update  of 
written  procedures  estimated  to  take  an 
annual  average  of  24  hours,  and  for  the 
recording  and  justifying  of  any  . 
deviations  from  the  written  procedures 
for  §  1270.31(a)  and  (b),  estimated  to 
take  an  annual  average  of  1  hour.  The 
information  collection  burden  for 
maintaining  records  concurrently  with 
the  performance  of  each  significant 


Dated:  July  27,  2010. 

Leslie  Kux, 

Acting  Assistant  Commissioner  for  Policy. 

[FR  Doc.  2010-18851  Filed  7-30-10;  8:45  am] 

BILUNG  CODE  4160-01-S 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Substance  Abuse  and  Mental  Health 
Services  Administration 

Current  List  of  Laboratories  Which 
Meet  Minimum  Standards  To  Engage  in 
Urine  Drug  Testing  for  Federal 
Agencies 

AGENCY:  Substance  Abuse  and  Mental 
Health  Services  Administration,  HHS. 

ACTION:  Notice. 


SUMMARY:  The  Department  of  Health  and 
Human  Services  (HHS)  notifies  Federal 
agencies  of  the  laboratories  currently 
certified  to  meet  the  standards  of 
Subpart  C  of  the  Mandatory  Guidelines 
for  Federal  Workplace  Drug  Testing 
Programs  (Mandatory  Guidelines).  The 
Mandatory  Guidelines  were  first 
published  in  the  Federal  Register  on 
April  11,  1988  (53  FR  11970),  and 
subsequently  revised  in  the  Federal 
Register  on  June  9, 1994  (59  FR  29908), 
on  September  30,  1997  (62  FR  51118), 
and  on  April  13,  2004  (69  FR  19644). 

A  notice  listing  all  currently  certified 
laboratories  is  published  in  the  Federal 
Register  during  the  first  week  of  each 
month.  If  any  laboratory’s  certification 
is  suspended  or  revoked,  the  laboratory 
will  be  omitted  from  subsequent  lists 
until  such  time  as  it  is  restored  to  full 


certification  under  the  Mandatory 
Guidelines. 

If  any  laboratory  has  withdrawn  from 
the  HHS  National  Laboratory 
Certification  Program  (NLCP)  during  the 
past  month,  it  will  he  listed  at  the  end, 
and  will  be  omitted  from  the  monthly 
listing  thereafter. 

This  notice  is  also  available  on  the 
Internet  at  http:// 

www.workplace.samhsa.gov  and  http:// 
WWW. drugfreeworkplace.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  Mrs. 
Giselle  Hersh,  Division  of  Workplace 
Programs,  SAMHSA/CSAP,  Room 
2—1042,  One  Choke  Cherry  Road, 
Rockville,  Maryland  20857;  240-276- 
2600  (voice),  240-276-2610  (fax). 
SUPPLEMENTARY  INFORMATION:  The 
Mandatory  Guidelines  were  developed 
in  accordance  with  Executive  Order 
12564  and  section  503  of  Public  Law 
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100-71.  Subpart  C  of  the  Mandatory 
Guidelines,  “Certification  of 
1  Laboratories  Engaged  in  Urine  Drug 

Testing  for  Federal  Agencies,”  sets  strict 
I  standards  that  laboratories  must  meet  in 
order  to  conduct  drug  and  specimen 
validity  tests  on  urine  specimens  for 
Federal  agencies.  To  become  certified, 
an  applicant  laboratory  must  undergo 
three  rounds  of  performance  testing  plus 
an  on-site  inspection.  To  maintain  that 
certification,  a  laboratory  must 
participate  in  a  quarterly  performance 
testing  program  plus  undergo  periodic, 
on-site  inspections. 

Laboratories  which  claim  to  be  in  the 
applicant  stage  of  certification  are  not  to 
be  considered  as  meeting  the  minimum 
requirements  described  in  the  HHS 
Mandatory  Guidelines.  A  laboratory 
must  have  its  letter  of  certification  from 
HHS/SAMHSA  (formerly:  HHS/NIDA) 
which  attests  that  it  has  met  minimum 
I  standards. 

I  In  accordance  with  Subpart  G  of  the 

I  Mandatory  Guidelines  dated  April  13, 

2004  (69  FR  19644),  the  following 
laboratories  meet  the  minimum 
standards  to  conduct  drug  and  specimen 
validity  tests  on  urine  specimens: 

AGL  Laboratories,  8901  W.  Lincoln 
Ave.,  West  Allis,  WI  53227,  414-328- 
7840/800-877-7016,  (Formerly: 
Bayshore  Glinical  Laboratory) 

AGM  Medical  Laboratory,  Inc.,  160 
Elmgrove  Park,  Rochester,  NY  14624, 

1585-429-2264 

Advanced  Toxicology  Network,  3560 
Air  Genter  Cove,  Suite  101,  Memphis, 
TN  38118,  901-794-5770/888-290- 
1150 

a  Aegis  Analytical  Laboratories,  345  Hill 
Ave.,  Nashville,  TN  37210,  615-255- 
I  2400,  (Formerly:  Aegis  Sciences 

3  Corporation,  Aegis  Analytical 

}  Laboratories,  Inc.) 

I  Alere  Toxicology  Services,  1111  Newton 
I  St.,  Gretna,  LA  70053,  504-361-8989/ 

I  800-433-3823,  (Formerly:  Kroll 

I  Laboratory  Specialists,  Inc., 

I  Laboratory  Specialists,  Inc.) 

I  Alere  Toxicology  Services,  450 

I  Snuthlake  Blvd.,  Richmond,  VA 

I  23236,  804-378-9130,  (Formerly: 

I  Kroll  Laboratory  Specialists,  Inc., 

’  Scientific  Testing  Laboratories,  Inc.; 

I  Kroll  Scientific  Testing  Laboratories, 

■;  Inc.) 

I  Baptist  Medical  Center-Toxicology 

*  Laboratory,  9601  1-630,  Exit  7,  Little 

f  Rock,  AR  72205-7299,  501-202-2783, 

t  (Formerly:  Forensic  Toxicology 

J  Laboratory  Baptist  Medical  Center) 

'  Clinical  Reference  Lab,  8433  Quivira 

:  Road,  Lenexa,  KS  66215-2802,  800- 

•  445-6917 

i  Doctors  Laboratory,  Inc.,  2906  Julia 

Drive,  Valdosta,  GA  31602,  229-671- 
2281 


DrugScan,  Inc.,  P.O.  Box  2969,  1119 
Mearns  Road,  Warminster,  PA  18974, 
215-674-9310 

DynaLIFE  Dx,*  10150-102  St.,  Suite 
200,  Edmonton,  Alberta,  Canada  T5J 
5E2,  780-451-3702/800-661-9876, 
(Formerly:  Dynacare  Kasper  Medical 
Laboratories). 

ElSohly  Laboratories,  Inc.,  5  Industrial 
Park  Drive,  Oxford,  MS  38655,  662- 
236-2609, 

Gamma-Dynacare  Medical 
Laboratories,*  A  Division  of  the 
Gamma-Dynacare  Laboratory 
Partnership,  245  Pall  Mall  Street, 
London,  ONT,  Canada  N6A  1P4,  519- 
679-1630 

Laboratory  Corporation  of  America 
Holdings,  7207  N.  Gessner  Road, 
Houston,  TX  77040,  713-856-8288/ 
800-800-2387 

Laboratory  Corporation  of  America 
Holdings,  69  First  Ave.,  Raritan,  NJ 
08869,  908-526-2400/800-437-4986, 
(Formerly:  Roche  Biomedical 
Laboratories,  Inc.) 

Laboratory  Corporation  of  America 
Holdings,  1904  Alexander  Drive, 
Research  Triangle  Park,  NC  27709, 
919-572-6900/800-833-3984, 
(Formerly:  LabCorp  Occupational 
Testing  Services,  Inc.,  CompuChem 
Laboratories,  Inc.;  CompuChem 
Laboratories,  Inc.,  A  Subsidiary  of 
Roche  Biomedical  Laboratory;  Roche 
CompuChem  Laboratories,  Inc.,  A 
Member  of  the  Roche  Group) 

Laboratory  Corporation  of  America 
Holdings,  1120  Main  Street, 
Southaven,  MS  38671,  866-827-8042/ 
800-233-6339,  (Formerly:  LabCorp 
Occupational  Testing  Services,  Inc.; 
MedExpress/National  Laboratory 
Center) 

LabOne,  Inc.  d/b/a  Quest  Diagnostics, 
10101  Renner  Blvd.,  Lenexa,  KS 
66219,  913-888-3927/800-873-8845, 
(Formerly:  Quest  Diagnostics 
Incorporated;  LabOne,  Inc.;  Center  for 
Laboratory  Services,  a  Division  of 
LabOne,  Inc.) 

Maxxam  Analytics,*  6740  Campobello 
Road,  Mississauga,  ON,  Canada  L5N 
2L8,  905-817-5700,  (Formerly: 
Maxxam  Analytics  Inc.,  NOVAMANN 
(Ontario),  Inc.) 

MedTox  Laboratories,  Inc.,  402  W. 
County  Road  D,  St.  Paul,  MN  55112, 
651-636-7466/800-832-3244 

MetroLab-Legacy  Laboratory  Services, 
1225  NE  2nd  Ave.,  Portland,  OR 
97232,  503-413-5295/800-950-5295 

Minneapolis  Veterans  Affairs  Medical 
Center,  Forensic  Toxicology 
Laboratory,  1  Veterans  Drive, 
Minneapolis,  MN  55417,  612-725- 
2088 


National  Toxicology  Laboratories,  Inc., 
1100  California  Ave.,  Bakersfield,  CA 
93304,  661-322-4250/800-350-3515 
One  Source  Toxicology  Laboratory,  Inc., 
1213  Genoa-Red  Bluff,  Pasadena,  TX 
77504,  888-747-3774,  (Formerly: 
University  of  Texas  Medical  Branch, 
Clinical  Chemistry  Division;  UTMB 
Pathology-Toxicology  Laboratory) 
Pacific  Toxicology  Laboratories,  9348 
DeSoto  Ave.,  Chatsworth,  CA  91311, 
800-328-6942,  (Formerly:  Centinela 
Hospital  Airport  Toxicology 
Laboratory) 

Pathology  Associates  Medical 
Laboratories,  110  West  Cliff  Dr., 
Spokane,  WA  99204,  509-755-8991/ 
800-541-7891x7 

Phamatech,  Inc.,  10151  Barnes  Canyon 
Road,  San  Diego,  CA  92121,  858-643- 
5555 

Quest  Diagnostics  Incorporated,  1777 
Montreal  Circle,  Tucker,  GA  30084, 
800-729-6432,  (Formerly:  SmithKline 
Beecham  Clinical  Laboratories; 
SmithKline  Bio-Science  Laboratories) 
Quest  Diagnostics  Incorporated,  400 
Egypt  Road,  Norristown,  PA  19403, 
610-631-4600/877-642-2216, 
(Formerly:  SmithKline  Beecham 
Clinical  Lahoratories;  SmithKline  Bio- 
Science  Laboratories) 

Quest  Diagnostics  Incorporated,  8401 
Fallbrook  Ave.,  West  Hills,  CA  91304, 
800-877-2520,  (Formerly:  SmithKline 
Beecham  Clinical  Laboratories) 

S.E.D.  Medical  Laboratories,  5601  Office 
Blvd.,  Albuquerque,  NM  87109,  505- 
727-6300/800-999-5227 
South  Bend  Medical  Foundation,  Inc., 
530  N.  Lafayette  Blvd.,  South  Bend, 

IN  46601,  574-234-4176  xl276 
Southwest  Laboratories,  4625  E.  Cotton 
Center  Boulevard,  Suite  177,  Phoenix, 
AZ  85040,  602-438-8507/800-279- 
0027 

St.  Anthony  Hospital  Toxicology 
Laboratory,  1000  N.  Lee  St., 

Oklahoma  City,  OK  73101,  405-272- 
7052 

STERLING  Reference  Laboratories,  2617 
East  L  Street,  Tacoma,  Washington 
98421, 800-442-0438 
Toxicology  &  Drug  Monitoring 
Laboratory,  University  of  Missouri 
Hospital  &  Clinics,  301  Business  Loop 
70  West,  Suite  208,  Columbia,  MO 
65203, 573-882-1273 
Toxicology  Testing  Service,  Inc.,  5426 
N.W.  79th  Ave.,  Miami,  FL  33166, 
305-593-2260 

US  Army  Forensic  Toxicology  Drug 
Testing  Laboratory,  2490  Wilson  St.^ 
Fort  George  G.  Meade,  MD  20755- 
5235, 301-677-7085 
*The  Standards  Council  of  Canada 
(SCC)  voted  to  end  its  Laboratory 
Accreditation  Program  for  Substance 
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Abuse  (LAPSA)  effective  May  12,  1998. 
Laboratories  certified  through  that 
program  were  accredited  to  conduct 
forensic  urine  drug  testing  as  required 
by  U.S.  Department  of  Transportation 
(DOT)  regulations.  As  of  that  date,  the 
certification  of  those  accredited 
Canadian  laboratories  will  continue 
under  DOT  authority.  The  responsibility 
for  conducting  quarterly  performance 
testing  plus  periodic  on-site  inspections 
of  those  LAPSA-accredited  laboratories 
was  transferred  to  the  U.S.  HHS.  with 
the  HHS’  NLCP  contractor  continuing  to 
have  an  active  role  in  the  performance 
testing  and  laboratory  inspection 
processes.  Other  Canadian  laboratories 
wishing  to  be  considered  for  the  NLCP 
may  apply  directly  to  the  NLCP 
contractor  just  as  U.S.  laboratories  do. 

Upon  finding  a  Canadian  laboratory  to 
be  qualified,  HHS  wall  recommend  that 
DOT  certify  the  laboratory  (Federal 
Register,  July  16,  1996)  as  meeting  the 
minimum  standards  of  the  Mandatory 
Guidelines  published  in  the  Federal 
Register  on  April  13,  2004  (69  FR 
19644).  After  receiving  DOT 
certification,  the  laboratory  will  be 
included  in  the  monthly  list  of  HHS- 
certified  laboratories  and  participate  in 
the  NLCP  certification  maintenance 
program. 

Dated;  )uly  20,  2010. 

Elaine  Parry, 

Director,  Office  of  Program  Services, 

SAMHSA. 

|FR  Doc.  2010-18636  Filed  7-30-10;  8:45  am] 

BILUNG  CODE  4160-20-P 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  No.  FDA-201 0-D-0378] 

Draft  Compliance  Policy  Guide  Sec. 
690.800  Salmonella  in  Animal  Feed; 
Availability 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

action:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
availability  of  a  draft  guidance  for  FDA 
staff  entitled  “Compliance  Policy  Guide 
Sec.  690.800  Salmonella  in  Animal 
Feed”  (the  draft  CPG).  The  draft  CPG, 
when  finalized,  is  intended  to  provide 
guidance  for  FDA  staff  on  regulatory 
policy  relating  to  animal  feed  or  feed 
ingredients  that  come  in  direct  contact 
with  humans,  such  as  pet  food  and  pet 
treats,  contaminated  with  Salmonella 
and  also  on  regulatory  policy  relating  to 
animal  feed  or  feed  ingredients 


contaminated  with  a  Salmonella 
serotype  that  is  pathogenic  to  the  target 
animal  for  the  animal  feed. 

DATES:  Although  you  can  comment  on 
any  CPG  at  any  time  (see  21  CFR 
10.115(g)(5)),  to  ensure  that  the  agency 
considers  your  comment  on  the  draft 
CPG  before  it  begins  work  on  the  final 
version  of  the  CPG,  submit  either 
electronic  or  written  comments  on  the 
draft  CPG  by  November  1,  2010. 
ADDRESSES:  Submit  written  requests  for 
single  copies  of  the  CPG  to  the  Division 
of  Compliance  Policy  (HFC-230),  Office 
of  Enforcement,  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857.  Send  two  self- 
addressed  adhesive  labels  to  assist  that 
office  in  processing  your  request.  See 
the  SUPPLEMENTARY  INFORMATION  section 
for  electronic  access  to  the  draft  CPG. 

Submit  electronic  comments  on  the 
draft  CPG  to  http://www.reguIations.gov. 
Submit  written  comments  on  the  draft 
CPG  to  the  Division  of  Dockets 
Management  (HFA-305),  Food  and  Drug 
Administration,  5630  Fishers  Lane,  rm. 
1061,  Rockville,  MD  20852. 

FOR  FURTHER  INFORMATION  CONTACT:  Kim 
Young,  Center  for  Veterinary  Medicine 
(HFV-230),  Food  and  Drug 
Administration,  5100  Paint  Branch 
Pkwy.,  College  Park,  MD  20740,  240- 
276-9200. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

FDA  is  announcing  the  availability  of 
a  draft  guidance  for  FDA  staff  entitled 
“Compliance  Policy  Guide  Sec.  690.800 
Salmonella  in  Animal  Feed.”  The  draft 
CPG  provides  guidance  for  FDA  staff 
regarding  the  contamination  of  animal 
feed  and  feed  ingredients  with 
Salmonella.  The  draft  CPG  proposes 
criteria  that  should  be  considered  in 
recommending  enforcement  action 
against  animal  feed  or  feed  ingredients 
that  are  adulterated  due  to  the  presence 
of  Salmonella.  In  particular,  the  draft 
CPG  proposes  regulatory  action 
guidance  relating  to  animal  feed  or  feed 
ingredients  that  are  contaminated  with 
Salmonella  and  (1)  come  in  direct 
contact  with  humans,  such  as  pet  food 
and  pet  treats,  or  (2)  are  contaminated 
with  a  Salmonella  serotype  that  is 
pathogenic  to  the  target  animal  for 
which  the  animal  feed  is  intended.  The 
draft  CPG  also  contains  information  that 
may  be  useful  to  regulated  industry  and 
the  public. 

FDA  is  issuing  the  draft  CPG  as  Level 
1  draft  guidance -consistent  with  FDA’s 
good  guidance  practices  regulation  (21 
CFR  10.115).  The  draft  CPG,  when 
finalized,  will  represent  the  agency’s 
current  thinking  on  enforcement 


recommendations  for  certain 
circumstances  where  animal  feed  or 
feed  ingredients  are  contaminated  with 
Salmonella.  It  does  not  create  or  confer 
any  rights  for  or  on  any  person  and  does 
not  operate  to  bind  P’DA  or  the  public. 

An  alternate  approach  may  be  used  if 
such  approach  satisfies  the 
requirements  of  the  applicable  statutes 
and  regulations. 

II.  Comments 

Interested  persons  may  submit  to  the 
Division  of  Dockets  Management  (see 
ADDRESSES)  either  electronic  or  written 
comments  regarding  the  draft  CPG.  It  is 
only  necessary  to  send  one  .set  of 
comments.  It  is  no  longer  necessary  to 
send  t  wo  copies  of  mailed  comments. 
Identify  comments  with  the  docket 
number  found  in  brackets  in  the 
heading  of  this  document.  Received 
comments  may  be  seen  in  the  Division 
of  Dockets  Management  between  9  a.m. 
and  4  p.m.,  Monday  through  Friday. 

III.  Electronic  Access 

Persons  with  access  to  the  Internet 
may  obtain  the  draft  CPG  at  either 
http ://  www.fda  .gov/ ora /com  pliancejre f/ 
cpg/default.htm  or  http://www. 
regulations.gov. 

Dated:  July  23,  2010. 

Michael  A.  Chappell, 

Acting  Associate  Commissioner  for 
Regulatory  Affairs. 

|FR  Doc.  2010-18873  Filed  7-30-10;  8:45  am) 

BILLING  CODE  4160-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  No.  FDA-2009-D-0125] 

Guidance  for  Industry  and 
Researchers  on  the  Radioactive  Drug 
Research  Committee:  Human 
Research  Without  an  investigational 
New  Drug  Application;  Availability 

AGENCY:  Food  and  Drug  Administration, 
HH.S. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
availability  of  a  guidance  for  industry 
and  researchers  entitled  “The 
Radioactive  Drug  Research  Committee: 
Human  Research  Without  an 
Investigational  New  Drug  Application.” 
This  guidance  provides  information  to 
those  using  radioactive  drugs  for  certain 
research  purposes  to  help  determine 
whether  research  studies  may  be 
conducted  under  an  FDA-approved 
radioactive  drug  research  committee,  or 
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whether  research  studies  must  he 
conducted  under  an  investigational  new 
drug  application  (IND).  It  also  offers 
answers  to  frequently  asked  questions 
on  conducting  research  with  radioactive 
drugs,  and  provides  information  on  the 
membership,  functions,  and  reporting 
requirements  of  a  radioactive  drug 
research  committee  approved  by  FDA. 
DATES:  Submit  either  electronic  or 
written  comments  on  agency  guidances 
at  any  time. 

ADDRESSES:  Submit  written  requests  for 
single  copies  of  this  guidance  to  the 
Division  of  Drug  Information,  Center  for 
Drug  Evaluation  and  Research,  Food 
and  Drug  Administration,  10903  New 
Hampshire  Ave.,  Bldg.  31,  rm.  2201, 
Silver  Spring,  MD  20993-0002.  Send 
one  self-addressed  adhesive  label  to 
assist  that  office  in  processing  your 
requests.  See  the  SUPPLEMENTARY 
INFORMATION  section  for  electronic 
access  to  the  guidance  document. 

Submit  electronic  comments  on  the 
guidance  to  http://www.regulations.gov. 
Submit  written  comments  to  the 
Division  of  Dockets  Management  (IIFA- 
305),  Food  and  Drug  Administration, 
5630  Fishers  Lane,  rm.  1061,  Rockville, 
MD  20832. 

FOR  FURTHER  INFORMATION  CONTACT: 

Orhan  Suleiman,  Center  for  Drug 
Evaluation  and  Research,  Food  and 
Drug  Administration,  10901  New 
Hampshire  Ave.,  Bldg.  22,  rm.  2202, 
Silver  Spring,  MD  20993-0002,  301- 
796-1471. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

FDA  is  announcing  the  availability  of 
a  guidance  for  industry  and  researchers 
entitled  “The  Radioactive  Drug  Research 
Committee:  Human  Research  Without 
an  Investigational  New  Drug 
Application.” 

In  a  document  published  in  the 
Federal  Register  on  July  25,  1975  (40  FR 
31298),  FDA  changed  the  conditions 
under  which  new  radioactive  drug  and 
biological  products  could  be  used.  First, 
the  Agency  terminated  a  1963  order 
from  the  Commissioner  of  Food  and 
Drugs  (28  F’R  183,  January  8,  1963)  that 
had  exempted  radioactive  new  drug  and 
biological  products  for  investigational 
use  in  humans  from  new  drug 
requirements  (21  CFR  part  312),  as  long 
as  they  were  shipped  consistent  with 
regulations  issued  by  the  then  Atomic 
Energy  Commission  (AEC).  FDA  and 
AEC  had  agreed  that  all  radioactive 
drugs  and  biological  products  should 
now  become  subject  to  the  same 
requirements  for  investigational  use  as 
other  new  drugs  under  section  505  of 
the  Federal  Food,  Drug,  and  Cosmetic 


Act  (-21  U.S.C.  355)  and  section  351  of 
the  Public  Health  Service  Act  (42  U.S.C. 
262).  Simultaneously,  the  Agency 
issued  regulations  (§361.1  (21  CFR 
361.1))  explaining  when  radioactive 
drugs  for  basic  science  and  medical 
research  would  not  be  subject  to  the 
same  requirements  for  investigational 
use  as  other  new  drugs. 

Today,  research  studies  with  a 
radioactive  drug  or  biological  product 
may  be  conducted  in  a  number  of  ways; 
(1)  Under  an  IND  (part  312),  (2)  exempt 
from  IND  requirements  (§  312.2),  or  (3) 
under  certain  conditions,  with  the 
supervision  and  approval  of  an  FDA- 
approved  Radioactive  Drugs  Research 
Committee  (RDRC)  (§  361.1). 

This  guidance  di.scusses  the 
conditions  under  which  research  with  a 
radioactive  drug  may  be  conducted 
under  §  361.1.  Appendices  to  the 
guidance  answer  frequently  asked 
questions  about  those  conditions  and 
provide  additional  information  on 
RDRCs.  Appendix  A  of  the  guidance 
answers  questions  on  basic  science 
research  with  radioactive  drugs. 
Appendix  B  addresses  approval  by  the 
RDRC  and  the  information  that  must  be 
submitted  by  investigators  to  the  RDRC. 
Appendix  C  discusses  the  limits  on  the 
pharmacological  dose,  and  Appendix  D 
discusses  the  limits  on  the  radiation 
dose.  Each  of  these  appendices  also 
includes  a  summary  of  the  regulations. 
Appendix  E  provides  information  on  the 
membership,  functions,  and  reports  of 
an  RDRC.  The  final  appendix.  Appendix 
F,  is  an  RDRC  review  criteria  checklist, 
indicating  the  areas  on  which  the  RDRC 
will  focus  when  considering  a  proposed 
research  study. 

In  the  Federal  Register  of  June  3,  2009 
(74  FR  26703),  FDA  announced  the 
availability  of  a  draft  guidance  for 
industry  and  researchers  entitled  “The 
Radioactive  Drug  Research  Committee: 
Human  Research  Without  an 
Investigational  New  Drug  Application.” 
The  notice  gave  interested  persons  an 
opportunity  to  comment  by  September 
1,  2009.  We  received  comments  from 
seven  institutions,  organizations,  and 
individuals.  We  have  carefully 
considered  the  comments  and,  where 
appropriate,  have  made  corrections, 
added  information,  or  clarified  the 
information  in  the  guidance  in  response 
to  the  comments  or  on  our  own 
initiative. 

This  guidance  is  being  issued 
consistent  with  FDA’s  good  guidance 
practices  regulation  (21  CFR  10.115). 
The  guidance  represents  the  agency’s 
current  thinking  on  determining 
whether  human  research  with  a 
radioactive  drug  can  be  conducted 
under  a  radioactive  drug  research 


committee.  It  does  not  create  or  confer 
any  rights  for  or  on  any  person  and  does 
not  operate  to  bind  FDA  or  the  public. 
An  alternative  approach  may  be  used  if 
such  approach  satisfies  the 
requirements  of  the  applicable  statutes 
and  regulations. 

II.  Comments 

Interested  persons  may  submit  to  the 
Division  of  Dockets  Management  (see 
ADDRESSES)  either  electronic  or  written 
comments  regarding  this  document.  It  is 
only  necessary  to  send  one  set  of 
comments.  It  is  no  longer  neces.sary  to 
send  two  copies  of  mailed  comments. 
Identify  comments  with  the  docket 
number  found  in  brackets  in  the 
heading  of  this  document.  Received 
comments  may  be  seen  in  the  Division 
of  Dockets  Management  between  9  a.m. 
and  4  p.m.,  Monday  through  Friday. 

III.  Electronic  Access 

Persons  with  access  to  the  Internet 
may  obtain  the  document  at  either 
http://  www.fda  .gov/ Drugs/ G  u  i  da  nee 
CoinpIianceRegulatorylnfonnation/  . 
Guidances/ default. him  or  http:// 
vi-v^’w. regulations. gov. 

Dated:  July  27.  2010. 

Leslie  Kux, 

Acting  Assistant  Commissioner  for  Policy. 

(FR  Doc.  2010-18853  Filed  7-30-10;  8:45  am] 

BILLING  CODE  4160-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Center  for  Scientific  Review;  Notice  of 
Closed  Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advi.sory  Committee  Act,  as 
amended  (5  U.S.C.  App.),  notice  is 
hereby  given  of  the  following  meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C., 
as  amended.  The  grant  applications  and 
the  di.scussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel  Member 
Conflict:  AIDS  Molecular  Biology  and 
Opportunistic  Infections. 

Date:  August  12-13,  2010. 

Time:  8  a.m. to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 
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Place:  National  Institutes  of  Health,  6701 
Rockledge  Drive,  Bethesda,  MD  20892 
(Virtual  Meeting). 

Contact  Person:  Robert  Freund,  Ph.D., 
Scientific  Review  Officer,  Center  for 
'Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  3200, 
MSC  7848,  Bethesda,  MD  20892,  301^35- 
1050,  freundr@csr.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis. Panel  PARl0-r074: 
Crystallography  Partnership. 

Date:  August  27-28,  2010. 

Time:  8  a.m.  to  12  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health,  6701 
Rockledge  Drive,  Bethesda,  MD  20892 
(Virtual  Meeting). 

Contact  Person:  Nuria  E.  Assa-Munt,  Ph.D., 
Scientific  Review  Officer,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4164, 
MSC  7806,  Bethesda,  MD  20892,  (301)  451- 
1323,  assamunu@csr.nih.gov. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.306,  Comparative  Medicine; 
93.333,  Clinical  Research,  93.306,  93.333, 
93.337,  93.393-93.396,  93.837-93.844, 
93.846-93.878,  93.892,  93.893,  National 
Institutes  of  Health,  HHS) 

Dated:  July  23,  2010. 

Jennifer  Spaeth, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

|FR  Doc.  2010-18880  Filed  7-30-10;  8:45  am) 

BILLING  CODE  414(MI1-P 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 
Families 

Notice  of  Meeting;  National 
Commission  on  Children  and  Disasters 

agency:  Administration  for  Children 
and  Families,  Department  of  Health  and 
Human  Services. 

ACTION:  Notice  of  Meeting. 

DATES:  The  meeting  will  be  held  on 
Monday,  August  23,  2010,  from  9:30 
a.m.  to  3:30  p.m. 

ADDRESSES;  The  meeting  will  be 
held  at  the  Administration  for  Children 
and  Families,  901  D  Street  SW., 
Washington,  DC  20024.  To  attend  either 
in  person  or  via  teleconference,  please 
register  by  5  p.m.,  Eastern  Time,  August 
18,  2010.  To  register,  please  e-mail 
jacqueline.haye@acf.hhs.gov  with 
“Meeting  Registration”  in  the  subject 
line,  or  call  (202)  205-9560.  Registration 
must  include  your  name,  affiliation,  and 
phone  number.  If  you  require  a  sign 


language  interpreter  or  other  special 
assistance,  please  call  Jacqueline  Haye 
at  (202)  205-9560  or  e-mail 
jacqueline.haye@acf.hhs.gov  as  soon  as 
possible  and  no  later  than  5  p.m. 

Eastern  Time,  August  9,  2010. 

AGENDA;  The  Commission  will:  (1) 
Review  artd  vote  on  the  Final  Report  to 
the  President  and  Congress;  (2)  Host 
panel  discussion  on  the  progress  of 
children’s  working  group  activities  and 
collaborations  between  Federal 
Emergency  Management  Agency, 
Assistant  Secretary  for  Preparedness 
and  Response  and  the  Administration  ' 
for  Children  and  Families. 

Written  comments  may  be  submitted 
electronically  to 

fuIiana.Sadovich@ACF.hhs.gov  with 
“Public  Comment”  in  the  subject  line. 

The  Commission  recommends  that  you 
include  your  name,  mailing  address  and 
an  e-mail  address  or  other  contact 
information  in  the  body  of  your 
comment.  This  ensures  that  you  can  be 
identified  as  the  submitter  of  the 
comment,  and  it  allows  the  Commission 
to  contact  you  if  further  information  on 
the  substance  of  the  comment  is  needed 
or  if  your  comment  cannot  be  read  due 
to  technical  difficulties.  The 
Commission’s  policy  is  that  the 
Commission  will  not  edit  your 
comment,  and  any  identifying  or  contact 
information  provided  in  the  body  of  a 
comment  will  be  included  as  part  of  the 
comment  placed  in  the  official  record. 

The  Commission  will  provide  an 
opportunity  for  public  comments  during 
the  public  meeting  on  August  23,  2010. 
Those  wishing  to  speak  will  be  limited 
to  three  minutes  each;  speakers  are 
encouraged  to  submit  their  remarks  in 
writing  in  advance  fo  ensure  their 
comment  is  received  in  case  there  is 
inadequate  time  for  all  comments  to  be 
heard  on  August  23,  2010. 

Additional  Information:  Contact 
CAPT  Juliana  Sadovich,  RN,  Ph.D. 
Director,  Office  of  Human  Services 
Emergency  Preparedness  and  Response, 
e-mail  fuIiana.Sadovich@ACF.hhs.gov 
or  call  (202)  401-9306. 

SUPPLEMENTARY  INFORMATION:  The 
National  Commission  on  Children  and 
Disasters  is  an  independent  Commission 
that  shall  conduct  a  comprehensive 
study  to  examine  and  assess  the  needs 
of  children  as  they  relate  to  preparation 
for,  response  to,  and  recovery  from  all 
hazards,  building  upon  the  evaluations 
of  other  entities  and  avoiding 
unnecessary  duplication  by  reviewing 
the  findings,  conclusions,  and 
recommendations  of  these  entities.  The 
Commission  shall  then  submit  a  report 
to  the  President  and  the  Congress  on  the 
Commission’s  independent  and  specific 


findings,  conclusions,  and 
recommendations  to  address  the  needs 
of  children  as  they  relate  to  preparation 
for,  response  to,  and  recovery  from  all 
hazards,  including  major  disasters  and 
emergencies. 

Dated:  July  20,  2010. 

David  A.  Hansell, 

Acting  Assistant  Secretary  for  Children  and 
Families. 

(FR  Doc.  2010-18905  Filed  7-30-10;  8:45  am] 

BILLING  CODE  4184-06-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Substance  Abuse  and  Mental  Health 
Services  Administration 

Notice  of  Meeting 

Pursuant  to  Public  Law  92-463, 
notice  is  hereby  given  that  the 
Substance  Abuse  and  Mental  Health 
Services  Administration  (SAMHSA) 
National  Advisory  Council  will  meet  on 
August  17-18  at  the  Omni  Hotel  at  CNN 
Center,  Atlanta,  Georgia.  The  meeting  is 
open  to  the  public. 

The  SAMHSA  National  Advisory 
Council  was  established  to  advise  the 
Secretary,  Department  of  Health  and 
Human  Services  (HHS),  and  the 
Administrator,  SAMHSA,  to  reduce  the 
impact  of  substance  abuse  and  mental 
illnesses  in  American  communities.  The 
Agenda  will  include  a  report  from  the 
SAMHSA  Administrator,  updates  on 
SAMHSA’s  strategic  initiatives,  and  a 
panel  discussion  on  health  reform  and 
the  role  of  peers  and  families  in 
behavioral  health.  In  addition.  Council 
.members  will  participate  in  a  listening 
session  on  September  18  at  the  Centers 
for  Disease  Control  and  Prevention’s 
Fourth  National  Conference  on  Health 
Communication,  Marketing,  and  Media. 

Attendance  by  the  public  will  be 
limited  to  space  available.  Public 
comments  are  welcome.  The  meeting 
can  also  be  accessed  via  webstream.  To 
obtain  the  call-in  numbers  and  access 
codes,  to  submit  written  or  brief  oral 
comments,  or  to  request  special 
accommodations  for  persons  with 
disabilities,  please  register  on-line  at 
https://nac.samhsa.gov/Registration/ 
meetingsRegistration.aspx.  You  may 
also  communicate  with  the  SAMHSA 
National  Advisory  Council  Designated 
Federal  Officer,  Ms.  Toian  Vaughn  (see 
contact  information  below). 

Substantive  program  information  and 
a  roster  of  Council  members  may  be 
obtained  either  by  accessing  the 
SAMHSA  Committee  Web  site,  https:// 
nac.samhsa.gov/NACcounciI/ 
index.aspx  or  by  contacting  Ms. 
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Vaughn.  The  transcript  for  the  meeting 
will  be  available  on  the  SAMHSA 
Committee  Web  site  within  three  weeks 
after  the  meeting. 

Committee  Name:  SAMHSA  National 
Advisory  Council. 

Date/Time/Type:  Tuesday ,  August  17, 
2010,  from  8:30  a.m.  to  5  p.m.:  Open. 
Wednesday,  August  18,  2010,  from  9 
a.m.  to  12  noon:  Open. 

Place:  The  Omni  Hotel  at  CNN  Center, 
100  CNN  Center,  Atlanta,  Georgia 
30303. 

Contact:  Toian  Vaughn,  M.S.W., 
Designated  Federal  Official,  SAMHSA 
National  Advisory  Council  and 
SAMHSA  Committee  Management 
Officer,  1  Choke  Cherry  Road,  Room  8- 
1089,  Rockville,  Maryland  20857, 
Telephone:  (240)  276-2307;  FAX:  (240) 
276-2220  and  E-mail: 
toian.vaughn@samhsa.hhs.gov. 

Dated:  July  27 ^  2010. 

Toian  Vaughn, 

Committee  Management  Officer,  Substance 
Abuse  and  Mental  Health,  Services 
A  dministration . 

IFR  Doc.  2010-18874  Filed  7-30-10;  8:45  am] 

BILLING  CODE  4162-20-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Diabetes  and 
Digestive  and  Kidney  Diseases;  Notice 
of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  App.),  notice  is 
hereby  given  of  the  following  meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C., 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Diabetes  and  Digestive  and  Kidney  Diseases 
Special,  Emphasis  Panel.  Clinical  Trial 
Planning  Grant  Review  Meeting. 

Date:  August  19,  2010. 

Time:  11:30  a.m.  to  1  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health,  Two 
Democracy  Plaza,  6707  Democracy 
Boulevard,  Bethesda,  MD  20892  (Telephone 
Conference  Call) 


Contact  Person:  John  F.  Connaughton, 

Ph.D,  Chief,  Chartered  Committees  Section, 
Review  Branch,  DEA,  NIDDK,  National 
Institutes  of  Health,  Room  753,  6707 
Democracy  Boulevard,  Bethesda,  MD  20892, 
(301)  594-7797, 

connaughtonj@extra.niddk.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.847,  Diabetes, 

Endocrinology  and  Metabolic  Research; 
93.848,  Digestive  Diseases  and  Nutrition 
Research:  93.849,  Kidney  Diseases,  Urology 
■and  Hematology  Research,  National  Institutes 
of  Health,  HHS) 

Dated:  July  23,  2010. 

Jennifer  Spaeth, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  2010-18881  Filed  7-30-10;  8:45  am] 

BILLING  CODE  4140-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Environmental 
Health  Sciences;  Notice  of  Closed 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  App.),  notice  is 
hereby  given  of  the  following  meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C., 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Environmental  Health  Sciences  Special 
Emphasis  Panel;  Oil  Dispersants  Toxicity. 

Date:  August  18,  2010. 

Time:  1  p.m.  to  4  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH/NIEHS,  Keystone  Building,  530 
Davis  Drive,  3118,  Durham,  NC  (Telephone 
Conference  Call). 

Contact  Person:  Janice  B.  Allen,  PhD, 
Scientific  Review  Administrator,  Scientific 
Review  Branch,  Division  of  Extramural 
Research  and  Training,  Nat.  Institute  of 
Environmental  Health  Science,  P.O.  Box 
12233,  MD  EC-30/Room  3170  B,  Research 
Triangle  Park,  NC  27709,  (919)  541-7556. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.115,  Biometry  and  Risk 
Estimation — Health  Risks  from 


Environmental  Exposures;  93.142,  NIEHS 
Hazardous  Waste  Worker  Health  and  Safety 
Training;  93.143,  NIEHS  Superfund 
Hazardous  Substances — Basic  Research  and 
Education;  93.894,  Resources  and  Manpower 
Development  in  the  Environmental  Health 
Sciences;  93.113,  Biological  Response  to 
Environmental  Health  Hazards;  93.114, 
Applied  Toxicological  Research  and  Testing, 
National  Institutes  of  Health,  HHS) 

Dated:  July  26,  2010. 

Jennifer  Spaeth, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  2010-18878  Filed  7-30-10;  8:45  am] 

BILLING  CODE  4140-01-P 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

Statement  of  Organization,  Functions, 
and  Delegations  of  Authority 

Part  C  (Centers  for  Disease  Control 
and  Prevention)  of  the  Statement  of 
Organization,  Functions,  and 
Delegations  of  Authority  of  the 
Department  of  Health  and  Human 
Services  (45  FR  67772-76,  dated 
October  14, 1980,  and  corrected  at  45  FR 
69296,  October  20,  1980,  as  amended 
most  recently  at  75  FR  38819—38821, 
dated  July  6,  2010)  is  amended  to 
reorganize  the  Management  Analysis 
and  Services  Office,  Office  of  the  Chief 
Operating  Officer,  Centers  for  Disease 
Control  and  Prevention. 

Section  C-B,  Organization  and 
Functions,  is  hereby  amended  as 
follows: 

Delete  in  their  entirety  the  titles  and 
functional  statements  for  the 
Management  Analysis  and  Services 
Office  (CAJG),  insert  the  following: 

Management  Analysis  and  Services 
Office  (CAJG).  The  mission  of  the 
Management  Analysis  and  Services 
Office  (MASO)  is  to  support  CDC 
through  customer-centered  professional 
services  in  areas  that  have  high  impact 
across  the  agency.  To  achieve  this 
mission,  MASO  provides  consultation, 
analysis,  and  coordination  in  the  areas 
of  business  process  management; 
delegations  of  authority;  electronic 
forms  management;  Federal  advisory 
committee  management;  information 
quality;  internal  controls  and  risk 
management;  mail  center  services; 
management  studies  and  surveys; 
organizations  and  functions;  policy 
development;  printing  procurement; 
and  records  management. 

Office  of  the  Director  (CAJGl /.  (1) 
Manages,  directs,  coordinates,  supports, 
and  implements  MASO  activities;  (2) 
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provides  strategic  leadership  to  set 
priorities,  goals,  objectives,  and 
performance  measurement  plans  for  the 
office:  (3)  provides  leadership  and 
guidance  to  develop  policies  and 
procedures  in  MASO’s  functional  areas; 
(4)  establishes  standards,  develops,  and 
implements  strategic  plans  for  customer 
service  management;  and  (5)  manages 
MASO’s  budget  and  human  resources. 

Management  Assessment  Branch 
(CAfGB).  (1)  Consults  with  CDC  program 
officials  seeking  to  establish,  modify,  or 
abolish  organizational  structures  and 
functions;  reviews  and  analyzes 
organizational  change  documents  to 
prepare  for  approval  by  CDC  and  HHS 
officials;  (2)  interprets,  analyzes,  and 
makes  recommendations,  concerning 
delegations  of  program  and 
administrative  authorities,  and  develops 
appropriate  delegating  documents;  (3)  ' 

serves  as  the  CDC  office  of  record  for 
delegations  of  authority;  (4)  facilitates 
development,  issuance,  and 
dissemination  of  CDC-wide  policies  in 
accordance  and  compliance  with 
established  HHS  and  other  Federal 
statutes,  policies  and  guidelines  and 
routinely  performs  comprehensive 
reviews  to  identify  and  address  policy 
gaps;  (5)  maintains  the  official  CDC 
library  of  administrative  management 
policy  and  procedures  manuals;  (6) 
manages  the  CDC  records  iuanageinent 
program;  provides  advice,  guidance, 
training  and  technical  assistance  for 
records  schedules,  transfer  of  records, 
records  storage,  and  administration  of 
electronic  records;  and  (7)  serves  as  the 
agency  liaison  to  the  National  Archives 
and  Records  Administration. 

Information  Services  Branch  (CAJGC). 
(1)  Oversees  CDC-wide  print 
management  program;  (2)  liaisons  with 
contract  suppliers,  the  Government 
Printing  Office,  HHS,  and  other  agencies 
on  matters  pertaining  to  print  and 
publication  procurement;  (3)  manages 
CDC-wide  information  services 
including  electronic  and  postal 
distribution  lists,  mail  and  messenger 
services,  and  electronic  announcements; 
(4)  coordinates  policies  and  procedures 
for  white  paper  recycling;  (5)  manages 
the  agency  resource  index  to  support 
CDC  call  management  services  and 
hotlines;  (6)  serves  as  contracting  officer 
technical  representative  for  Atlanta 
campus  food  services;  (7)  applies 
established  government  guidelines  (Pub. 
L.  106-554,  Section  515)  to  manage 
inquiries  and  complaints  submitted  by 
the  public  and  to  ensure  the  quality  of 
information  disseminated  to  the  public 
by  CDC;  (8)  provides  CDC-wide 
electronic  forms  management  services, 
including  development,  coordination  of 
clearances,  and  inventory  management: 


and  (9)  manages  appropriate  technology 
architecture  and  methodology  for  CDC- 
wide  applications,  databases,  and 
systems  that  are  managed  by  MASO. 

Business  Process  Analysis 
Management  Branch  (CAJGE).  (1) 

Designs  and  coordinates  management 
and  business  process  studies  for  CDC 
organizational  components;  (2) 
coordinates  CDC  compliance  with  OMB 
Circular  A-123  and  the  Federal 
Managers  Financial  Integrity  Act, 
through  administration,  and  oversight  of 
CDC’s  internal  controls  and  risk 
management  program;  and  (3) 
coordinates  with  the  Financial 
Management  Office  to  develop  the 
annual  assurance  statement  for 
signature  of  the  Director,  CDC. 

Federal  Advisory  Gommittee 
Management  Branch  (GAJGG).  (1) 
Provides  strategic  planning  for  Federal 
advisory  policy,  management,  and 
operations:  (2)  serves  as  liaison  to  the 
broad  executive  branch  Federal  advisory 
committee  community,  including  HHS 
OPDIVs,  HHS  Secretary  and  the 
Committee  Management  Secretariat, 
General  Services  Administration;  (3) 
provides  oversight,  guidance,  training, 
and  support  to  CDC  advisory  committee 
officials  to  establish  Federal  advisory 
committees  and  to  nominate  and  to 
appoint  special  government  employees 
(SGEs);  (4)  manages  SGE  ethics  program 
including  training  and  financial 
disclosure  reporting;  (5)  provides 
regulatory  and  policy  interpretation  to 
support  Federal  advisory  committees; 

(6)  provides  oversight  and  management 
for  special  emphasis  panels  for  external 
peer  review  of  grant  and  cooperative 
agreement  applications;  and  (7)  ensures 
that  advisory  committee  operations 
comply  with  established  statutes, 
regulations  and  guidelines  and  that  CDC 
policy  governing  Federal  advisory 
committees  provides  for  flexibility  in 
management  of  operations,  while 
maintaining  the  scientific  integrity  of 
the  CDC. 

Dated:  July  20,  2010. 

William  P.  Nichol, 

Chief  Operating  Officer,  Centers  for  Disease 
Control  and  Prevention. 

[FR  Doc.  2010-18616  Filed  7-29-10;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

Statement  of  Organization,  Functions, 
and  Delegations  of  Authority 

Part  C  (Centers  for  Disease  Control 
and  Prevention)  of  the  Statement  of 
Organization,  Functions,  and 
Delegations  of  Authority  of  the 
Department  of  Health  and  Human 
Services  (45  FR  67772-76,  dated 
October  14,  1980,  and  corrected  at  45  FR 
69296,  October  20,  1980,  as  amended 
most  recently  at  75  FR  38819-21,  dated 
July  6,  2010)  is  amended  to  establish  the 
substructure  for  the  Office  of 
Surveillance,  Epidemiology  and 
Laboratory  Services,  Centers  for  Disease 
Control  and  Prevention. 

Section  C-B,  Organization  and 
Functions,  is  hereby  amended  as 
follows:  After  the  title  of  Office  of 
Surveillance,  Epidemiology  and 
Laboratory  Services  (CP),  insert  the 
following: 

Office  of  Surveillance,  Epidemiology 
and  Laboratory  Services  (CP).  The 
primary  mission  for  the  Office  of 
Surveillance,  Epidemiology  and 
Laboratory  Services  (OSELS)  is  to 
provide  scientific  service,  expertise, 
skills,  and  tools  in  support  of  CDC’s 
national  efforts  to  promote  health; 
prevent  disease,  injury  and  disability; 
and  prepare  for  emerging  health  threats. 

Office  of  the  Director  (CPA).  (1) 
Manages,  directs,  coordinates,  and 
evaluates  the  activities  of  the  OSELS;  (2) 
develops  goals  and  objectives  and 
provides  leadership,  policy  formation, 
scientific  oversight,  and  guidance  in 
program  planning  and  development;  (3) 
develops  strategic  planning  and  briefing 
materials;  (4)  reviews  and  evaluates 
programmatic  data  to  identify  options 
for  enhancing  program  effectiveness;  (5) 
coordinates  activities  related  to  long- 
and  short-range  health  communications 
plans;  (6)  coordinates  OSELS  responses 
for  PART,  GPRA,  HP2010,  and  HHS- 
wide  objectives;  (7)  provides  and 
coordinates  business  management 
activities  for  OSELS;  (8)  serves  as 
primary  liaison  with  the  Office  of  State, 
Tribal,  Local,  and  Territorial  Support 
relating  to  OSELS  activities  at  the  State 
and  local  levels;  and  (9)  collaborates,  as 
appropriate,  with  other  CDC  Centers/ 
Institute/Offices  (CIOs),  other  HHS 
agencies,  and  other  Federal  agencies. 

Business  Management  Office  (CPAl ). 
(1)  Provides  leadership,  oversight,  and 
guidance  in  the  management  and 
operations  of  OSELS  program  offices 
and  divisions;  (2)  plans,  coordinates. 
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and  provides  administrative 
management  support,  advice,  and 
guidance  to  program  offices  and 
divisions,  involving  the  areas  of  fiscal 
management,  procurement,  property 
management,  personnel,  travel,  and 
other  administrative  services;  (3) 
coordinates  the  development  of 
OSELS’s  annual  budget  request;  (4) 
conducts  management  analyses  to 
ensure  optimal  utilization  of  resources 
and  accomplishment  of  program 
objectives;  (5)  plans,  allocates,  and 
monitors  program  resources;  (6) 
maintains  liaison  and  collaborates  with 
other  CDC  components  and  external 
organizations  in  support  of  operations; 

(7)  works  closely  with  other  Federal 
agencies  involved  with  program 
interagency  agreements;  (8)  coordinates 
requirements  relating  to  procurement, 
grants,  cooperative  agreements,  materiel 
management,  and  interagency 
agreements;  (9)  provides  fiscal 
management  and  stewardship  of  grants, 
contracts,  and  cooperative  agreements; 
(10)  develops  and  implements 
administrative  policies,  procedures,  and 
operations,  as  appropriate  for  program 
offices  and  divisions,  and  prepares 
special  reports  and  studies,  as  required, 
in  the  administrative  management  areas; 
and  (11)  coordinates  and  manages  all 
OSELS  activities  related  to  emergency 
preparedness  and  response  activities 
and  continuity  of  operations. 

Office  of  Public  Health  Genomics 
(CPA2).  The  Office  of  Public  Health 
Genomics  (OPHG)  provides  leadership, 
policy  guidance,  coordination,  technical 
expertise,  and  services  to  promote  the 
development  and  implementation  of  the 
agency’s  genomics  and  public  health 
initiatives.  In  carrying  out  this  mission, 
OPHG:  (1)  Advises  the  CDC  Director  on 
the  integration  of  genomics  into  health 
research  and  practice  issues  relevant  to  ' 
the  agency;  (2)  assesses  evolving 
research  advances  in  genomics  with  an 
emphasis  on  their  relevance  to  public 
health  issues  and,  in  cooperation  with 
Federal  and  national  institutions, 
identifies  and  develops  activities  for 
applying  CDC’s  technical  expertise  for 
maximum  public  health  benefit;  (3) 
collaborates  with  CDC’s  CIOs,  other 
Federal  agencies,  countries,  and 
organizations,  as  appropriate,  to  assist 
the  CIOs  in  the  development  of 
appropriate  policy  for  the  use  of 
genomics  within  health  research  and 
practice  initiatives  for  which  they  have 
responsibility;  (4)  coordinates  plans  for 
the  allocation  of  genomics  health 
resources  and  assists  in  the 
development  of  external  funding 
sources  for  programs  and  projects;  (5) 
coordinates  cross-cutting  CDC  genomics 


and  public  health  enterprises;  (6) 
provides  leadership  in  the  development 
and  implementation  of  strategic 
planning  that  extends  the  CDC 
Genomics  and  Disease  Prevention 
Strategic  Plan — Integrating  Advances  in 
Humannetics  into  Public-Health  Action 
(1997)  in  the  development  of 
institutional  capacity:  (7)  coordinates 
collaborations  with  external  agencies, 
academia,  and  private  industry  partners, 
including  administration,  budgets,  and 
technical  assistance  to  assure  that 
agency  obligations  are  met;  (8)  guides 
and  coordinates  activities  to  integrate 
genomics  competency  into  national 
health  workforce  development  with 
emphasis  on  recruitment  and  career 
enhancement  of  CDC  assignees;  (9) 
promotes  a  continuum  of  public  health 
research  for  translation  and  application 
of  the  basic  research  achievements  of 
the  Human  Genome  Project:  (10) 
stimulates  the  integration  of  genomic 
advances  into  disease  prevention 
program  development;  and  (11) 
provides  genomics  and  disease 
prevention  expertise  to  CIO  projects,  as 
appropriate  and  requested  by  ClOs. 

Retitle  the  Office  of  Surveillance, 
Epidemiology,  and  Laboratory  Services 
(CPC)  and  insert  the  following: 

Laboratory  Science  Policy  and 
Practice  Program  Office  (CPG).  The 
mission  of  the  Laboratory  Science, 
Policy,  and  Practice  Program  Office  is  to 
provide  leadership,  coordination  and 
scientific  direction  in  order  to 
strengthen  CDC’s  laboratory  science 
capacity  and  improve  public  health  and 
healthcare  at  the  local.  State,  and  global 
level. 

Office  of  the  Director  ( CPGl  j.  (1 ) 
Directs  and  provides  public  health 
vision  for  laboratory  science;  (2)  assists 
CDC  labs  in  operating  as  ‘one-CDC’  for 
lab  science,  research,  and  practice;  (3) 
directs  and  coordinates  the 
development  and  implementation  of 
CDC  laboratory  policy;  and  (4) 
coordinates  and  complements 
programmatic  lab  capabilities  via  cross¬ 
cutting  advances  in  lab  science  and 
practice. 

Business  Management  Activity 
(GPG2).  (1)  Provides  leadership, 
oversight,  and  guidance  in  the 
management  and  operations  of 
Laboratory  Science,  Policy  and  Practice 
Program  Office  (LSPPPO)  programs;  (2) 
plans,  coordinates,  and  provides 
administrative  management  support, 
advice,  and  guidance  to  LSPPPO, 
involving  the  areas  of  fiscal 
management,  procurement,  property 
management,  personnel,  travel,  and 
other  administrative  services;  (3) 
coordinates  the  development  of  the 
LSPPPO  annual  budget  request;  (4) 


conducts  management  analyses  of 
LSPPPO  programs  and  staff  to  ensure 
optimal  utilization  of  resources  and 
accomplishment  of  program  objectives; 
(5)  plans,  allocates,  and  monitors 
LSPPPO  resources;  (6)  maintains  liaison 
and  collaborates  with  other  CDC 
components  and  external  organizations 
in  support  of  LSPPPO  management  and 
operations;  (7)  works  closely  with  other 
Federal  agencies  involved  with  LSPPPO 
interagency  agreements;  (8)  coordinates 
LSPPPO  requirements  relating  to 
procurement,  grants,  cooperative 
agreements,  materiel  management,  and 
interagency  agreements;  (9)  provides 
fiscal  management  and  stewardship  of 
grants,  contracts,  and  cooperative 
agreements:  and  (10)  develops  and 
implements  administrative  policies, 
procedures,  and  operations,  as 
appropriate  for  LSPPPO,  and  prepares 
special  reports  and  studies,  as  required, 
in  the  administrative  management  areas. 

Division  of  Laboratory  Policy  and 
Practice  (CPGB).  (1)  Coordinates 
laboratory  safety,  including  ensuring 
compliance  with  safety  regulations  and 
requirements;  (2)  addresses  policy  and 
issues  regarding  storage  and 
maintenance  of  laboratory  specimens; 

(3)  coordinates  the  management  of  CDC 
intellectual  property  and  technology 
transfer;  (4)  provides  coordination  of 
laboratory  space  planning  and 
management:  (5)  assures  the  provision 
of  scientific  consultation,  training,  and 
technical  assistance  to  CDC  laboratories 
and  program  staff:  (6)  serves  as  a 
laboratory  point  of  contact  for  agencies 
and  organizations  external  to  CDC;  and 
(7)  coordinates  laboratory  training 
programs  for  external  partners. 

Office  of  the  Director  (CPGBl ).  Plans, 
develops,  coordinates,  and  manages 
policies  and/or  activities  that  assure 
CDC  intellectual  property  transfer, 
scientific  training  and  technical 
assistance,  critical  external  laboratory 
partnerships  and  the  provision  of 
essential  laboratory  services. 

Division  of  Laboratory  Science  and 
Standards  (CPGC).  (1)  Leads  and/or 
participates  in  the  development  of 
voluntary  laboratory  standards  and 
guidelines;  (2)  manages  the  HHS 
Clinical  Laboratory  Improvement 
Amendments  (CLIA)  Committee  which 
provides  scientific  and  technical  advice 
and  guidance  to  the  Secretary  on 
laboratory  practice  issues;  (3)  develops 
Federal  quality  standards  for  the 
nation’s  clinical  laboratories;  (4) 
collaborates  with  other  CDC 
components,  governmental  agencies, 
private  sector  organizations  and  other 
outside  groups  on  laboratory  quality 
issues;  and  (5)  provides  a  forum  for 
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exchange  of  general  and  timely 
information  about  laboratory  practices. 

Office  of  the  Director  (CPGCl ).  Plans, 
directs  and  manages  the  division 
activities  to  improve  health  outcomes 
and  assure  patient  safety  by  optimizing 
the  quality  of  medical  laboratory 
practices  in  the  United  States. 

Public  Health  Informatics  and 
Technology  Program  Office  (CPH).  The 
Public  Health  Informatics  and 
Technology  Program  Office  (PHITPO) 
protects  and  improves  the  public’s 
health  through  discovery,  innovation, 
and  service  in  health  information 
technology  and  informatics.  Informatics 
can  be  defined  as  the  collection, 
classification,  storage,  retrieval,  and 
dissemination  of  recorded  knowledge. 
Public  health  informatics  can  be  defined 
as  the  systeniatic  application  of 
information  and  computer  science  and 
technology  to  public  health  practice, 
research  and  learning.  PHITPO  assumes 
a  leadership  role  for  GDC  in  public 
health  informatics  and  health 
information  technology;  ensures 
progress  on  CDC  information  resources, 
informatics,  and  health  information 
systems  and  standards;  facilitates  cross¬ 
national  center  collaboration  on 
informatics  and  health  information 
projects;  and  advances  and  supports 
health  information  and  informatics 
initiatives,  systems,  and  activities  across 
public  health. 

Office  of  the  Director  (CPHl  /.  (1) 

Plans,  directs,  coordinates,  implements, 
and  manages  activities  of  PHITPO;  (2) 
develops  and  recommends  policies  and 
procedures  relating  to  PHITPO 
informatics  resources  management  and 
support  services  as  appropriate;  (3) 
develops  vision  and  strategies  for 
informatics  and  its  application  within 
public  health  both  nationally  and 
internationally;  (4)  assesses  CDC-wide 
needs  for  informatics  support;  (5) 
collects  external  input  on  informatics 
and  applies  the  knowledge  gained  to 
agency  decisionmaking;  (6)  coordinates 
the  establishment  of  CDC-wide 
informatics  priorities,  including 
opportunities  for  redirecting  resources 
to  areas  of  greater  impact;  (7)  provides 
for  the  informatics  response  for  cross¬ 
cutting  urgent  and  emergent  needs;  (8) 
coordinates  the  establishment  of 
measures  of  success/effectiveness  of 
CDC  informatics  activities  and  provides 
guidance  to  CDC  programs  on  applying 
these  measures;  (9)  evaluates  PHITPO 
services  based  on  internal  and  external 
input;  (10)  coordinates  the 
establishment  and  maintains  internal 
CDC  processes  for  decisionmaking 
regarding  standards,  guidelines,  policies 
that  have  applicability  throughout  CDC; 
(11)  promotes  the  adoption  of  CDC-wide 


standards  and  specifications  that 
facilitate  interoperability  across  sectors, 
provides  consistency  of  functionality, 
and  leads  to  more  successful  outcomes; 
(12)  establishes  relationships  for  public 
health  informatics  across  CDC  and  with 
State  and  local  public  health 
organizations  and  other  partners  on 
informatics  methods,  processes,  and 
policies;  (13)  optimizes  the  portfolio  of 
CDC’s  informatics  projects  and  systems, 
identifying  and  facilitating 
opportunities  for  cross-coordinating 
center/coordinating  office/ national 
center  collaboration  in  order  to  leverage 
investments  and  promote  efficiency  and 
integration;  (14)  promotes  the 
integration  of  informatics  systems  and 
approaches  across  CDC;  and  (15) 
collaborates  and  coordinates  with  all 
CDC  organizations  on  informatics  and 
health  information  technology  issues 
and  works  closely  with  the  Office  of  the 
Chief  Information  Officer  on  the 
interrelationships  between  informatics 
and  information  technology  services, 
security,  and  information  technology 
capital  planning. 

Business  Management  Activity 
(CPH2).  (1)  Provides  leadership, 
oversight,  and  guidance  in  the 
management  and  operations  of  PHITPO 
programs;  (2)  plans,  coordinates,  and 
provides  administrative  management 
support,  advice,  and  guidance  to 
PHITPO,  involving  the  areas  of  fiscal 
management,  procurement,  property 
management,  personnel,  travel,  and 
other  administrative  services;  (3) 
coordinates  the  development  of  the 
PHITPO  annual  budget  request;  (4) 
conducts  management  analyses  of 
PHITPO  programs  and  staff  to  ensure 
optimal  utilization  of  resources  and 
accomplishment  of  program  objectives; 
(5)  plans,  allocates,  and  monitors 
resources;  (6)  maintains  liaison  and 
collaborates  with  other  CDC 
components  and  external  organizations 
in  support  of  PHITPO  management  and 
operations;  (7)  works  closely  with  other 
Federal  agencies  involved  with  PHITPO 
interagency  agreements;  (8)  coordinates 
PHITPO  requirements  relating  to 
procurement,  grants,  cooperative 
agreements,  materiel  management,  and 
interagency  agreements;  (9)  provides 
fiscal  management  and  stewardship  of 
grants,  contracts,  and  cooperative 
agreements;  and  (1C)  develops  and 
implements  administrative  policies, 
procedures,  arid  operations,  as 
appropriate  for  PHITPO,  and  prepares 
special  reports  and  studies,  as  required, 
in  the  administrative  management  areas. 

Division  of  Informatics  Practice, 
Policy  and  Coordination  (CPHB).  (1) 
Establishes  and  maintains  relationships 
for  public  health  informatics  across 


CDC,  with  partners  and  with  other 
health  care  entities;  (2)  provides 
expertise  and  support  to  CDC  staff, 
partners,  and  other  health  care  entities 
on  informatics  methods,  processes, 
policies,  and  standards;  (3)  promotes 
informatics  standards  and  facilitates 
forums  across  CDC,  sectors,  and  other 
Federal  agencies  to  ensure  efficient  data 
exchange,  interoperability  of  system.s, 
.and  consistent  implementation  of 
methods  and  policy;  (4)  promotes  the 
interests  of  public  health  in  the 
development  of  informatics  standards 
(working  with  Federal,  State  and  local, 
and  private  sector  initiatives  and 
organizations)  and  initiatives  (e.g., 
electronic  health  records,  the 
Nationwide  Health  Information 
Network)  to  ensure  the  availability  and 
utilization  of  expanded  health  data  for 
public  health  purposes;  (5)  enhances  the 
ability  of  public  health  officials  to 
access  and  use  data,  information, 
systems,  and  technologies  collected 
through  traditional  and  non-traditional 
information  systems,  and  through 
developing  approaches  to  allow  access 
while  protecting  privacy, 
confidentiality,  and  intellectual 
property  rights;  (6)  enhances  and 
maintains  partnerships  with  other 
Federal  agencies.  State  and  local  public 
he.alth  departments,  national 
organizations,  hejalth  plans,  care 
networks,  regional  health  information 
exchanges  to  meet  public  health 
informatics  needs;  and  (7)  works 
towards  more  efficient  and  effective 
public  health  information  systems  by 
aligning  informatics  solutions  with 
health  IT  policies  and  translating 
emerging  science,  research  and  learning 
into  practice. 

Office  of  the  Director  (CPHB  1 ).  (1) 
Provides  overall  vision  and  strategic 
direction  for  the  activities  of  the 
Division  of  Informatics  Practice,  Policy 
and  Coordination  (DIPPC);  (2)  plans, 
directs,  coordinates,  implements,  and 
manages  DIPPC  operational  activities; 

(3)  provides  financial  oversight  oT 
DIPPC  activities;  (4)  provides  division- 
level  ovei'sight  to  assure  use  of 
scientifically  sound  systems  initiation 
and  operation  principles  for  programs 
and  projects;  (5)  provides  division-level 
oversight  and  management  of  scientific 
clearance  process;  (6)  assures  division- 
level  adherence  to  IRB,  OMB,  and  other 
policy  issues;  (7)  facilitates  best 
practices  for  project  management  within 
the  division;  (8)  provides  operational 
oversight  of  project  portfolio  for  OSELS 
to  assure  optimal  resource  utilization; 

(9)  coordinates  and  facilitates  division- 
level  capital  planning  and  investment 
control  process  issues;  (10)  evaluates. 
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designs,  and  deploys,  where 
appropriate,  division-level  processes, 
products  and  system  for  project 
management  and  system  development; 
(11)  assures  the  sharing  of  consistent, 
audience-appropriate,  and  high  quality 
information  relating  to  division-level 
activities,  including  Web-based,  audio, 
video,  and  print-based  media;  (12) 
provides  coordination  of  division-level 
activities  relating  to  congressional 
inquiries  and  media  entities;  (13) 
facilitates  division-level  information 
sharing  and  relationship  management 
activities  internally  to  agency  and 
externally  to  partners;  and  (14) 
facilitates  preliminary  development  of 
project  proposals  by  CDC  and  external 
partners. 

Division  of  Informatics  Solutions  and 
Operations  (CPHC).  (1)  Identifies  needs 
and  opportunities  for  components  that 
can  be  utilized  across  multiple 
informatics  solutions  to  ensure 
interoperability,  integration  and 
consistency  and  pursues  appropriate 
direction  for  the  solution  (i.e.,  buy 
commercially  available,  re-use  or  build 
new);  (2)  develops,  implements  and 
maintains  underlying  components  that 
enable  the  integration  of  solutions 
which  address  cross-cutting  CDC  or 
partner  objectives;  (3)  identifies  the 
need  and  opportunities  for  components 
[e.g.,  messaging  specification, 
vocabulary,  public  health  directory, 
secure  data  transfer)  that  could  be 
utilized  across  multiple  informatics 
solutions  to  ensure  interoperability, 
integration,  and  consistency;  (4) 
manages  and  allocates  shared  contractor 
resources  (e.g.,  security,  usability, 
quality  assurance  testing,  developers, 
database  administrators);  (5)  manages 
umbrella  contracting  and  other  common 
carrier  mechanisms  to  achieve 
information  solutions;  (6)  develops 
standards,  quality  assurance  procedures, 
and  guidelines  for  effective  and  efficient 
approaches  to  applications  development 
and  database  management  within 
OSELS/OD  and  the  Program  Offices;  (7) 
fosters  adoption  of  informatics 
standards;  (8)  provides  informatics 
design  and  operational  expertise  and 
consultation  services  within  OSELS  and 
with  appropriate  external  partners;  (9) 
translates  identified  needs  and  potential 
solutions  to  public  health  issues  into 
operational  support  of  the  public  health 
programs;  and  (10)  evaluates 
appropriate  fit  of  solutions  into  the  CDC 
'  and  Federal  health  architecture  and 
develop  appropriate  measures  to  ensure 
that  all  systems  and  operations  meet 
agency  and  national  guidelines. 

Office  of  the  Director  (CPHCl ).  (1) 
Provides  overall  vision  and  strategic 
direction  for  Division  of  Informatics 


Solutions  and  Operations  (DISO) 
activities;  (2)  plans,  directs,  coordinates, 
implements,  and  manages  DISO 
operational  activities;  (3)  provides 
financial  oversight  of  DISO  activities;  (4) 
provides  division-level  oversight  to 
assure  use  of  scientifically  sound 
systems  initiation  and  operation 
principles  for  programs  and  projects;  (5) 
provides  division-level  oversight  and 
management  of  scientific  clearance 
process;  (6)  assures  division-level 
adherence  to  IRB,  OMB,  and  other 
policy  issues;  (7)  facilitates  best 
practices  for  project  management  within 
the  division;  (8)  provides  operational 
oversight  of  project  portfolio  for  OSELS 
to  assure  optimal  resource  utilization; 

(9)  coordinates  and  facilitates  division- 
level  Capital  Planning  and  Investment 
Control  process  issues;  (10)  evaluates, 
designs,  and  deploys,  where 
appropriate,  division-level  processes, 
products  and  system  for  project 
management  and  system  development; 
(11)  assures  the  sharing  of  consistent, 
audience-appropriate,  and  high  quality 
information  relating  to  division-level 
activities,  including  Web-based,  audio, 
video,  and  print-based  media;  (12) 
provides  coordination  of  division-level 
activities  relating  to  congressional 
inquiries  and  media  entities;  (13) 
facilitates  division-level  information 
sharing  and  relationship  management 
activities  internally  to ‘agency  and 
externally  to  partners;  and  (14) 
facilitates  preliminary  development  of 
project  proposals  by  CDC  and  external 
partners. 

Division  of  Informatics  Research  and 
Development  (CPHD).  The  Division  of 
Informatics  Research  and  Development 
(DIRD)  advances  the  field  of  public 
health  informatics  through  applied 
research  and  innovation.  This  division 
will  collaborate  with  members  of  CDC 
programs  as  well  as  the  broader  public 
health  community  to  develop 
innovative  technologies  and  techniques 
to  positively  impact  public  health 
practice  in  the  short-  and  long-term 
timeframes.  Once  demonstrated  to  be  of 
value,  new  informatics  solutions  or 
techniques  will  be  transitioned  to  the 
appropriate  public  health  program  for 
formal  deployment  and  implementation. 
In  carrying  out  this  mission,  the 
division:  (1)  Provides  PHITPO,  OSELS, 
CDC,  and  its  external  research  and 
public  health  partners,  consultation, 
guidance,  support,  and  insight  into  the 
use  of  new  informatics  solutions  for 
public  health  practice;  (2)  leverages  its 
resources  to  rapidly  create  and  validate 
hypotheses  generated  by  PHITPO, 
OSELS,  CDC,  and  its  external  research 
and  public  health  partners;  and  (3) 


provides  PHITPO,  OSELS  and  CDC  an 
optimal  (j.e.,  flexible  and  scalable) 
environment  for  the  rapid  development 
of  prototype  public  health  informatics 
solutions  for  testing  and  evaluation 
purposes. 

Office  of  the  Director  (CPHDl ).  (1) 
Provides  overall  vision,  and  strategic 
direction  of  DIRD  activities;  (2)  plans, 
directs,  coordinates,  implements,  and 
manages  DIRD  operational  activities;  (3) 
provides  financial  oversight  of  DIRD 
activities;  (4)  provides  division-level 
oversight  to  assure  use  of  scientifically 
sound  evaluation  and  research 
principles  for  programs  and  projects;  (5) 
provides  division-level  oversight  and 
management  of  scientific  clearance 
process;  (6)  assures  division-level 
adherence  to  IRB,  OMB,  data  release 
and  data  sharing  issues,  as  well  as  peer 
review  issues;  (7)  facilitates  best 
practices  for  project  management  within 
the  division;  (8)  provides  oversight  of 
project  portfolio  in  the  Informatics 
Research  and  Development  Laboratory 
to  assure  optimal  resource  utilization; 

(9)  coordinates  and  facilitates  division- 
level  capital  planning  and  investment 
control  process  issues;  (10)  evaluates, 
designs,  and  deploys,  where 
appropriate,  division-level  processes, 
products  and  system  for  project 
management  and  system  development; 
(11)  assures  the  sharing  of  consistent, 
audience-appropriate,  and  high  quality  . 
information  relating  to  division-level 
activities,  including  Web-based,  audio, 
video,  and  print-based  media;  (12) 
provides  coordination  of  division-level 
activities  relating  to  congressional 
inquiries  and  media  entities;  (13) 
facilitates  division-level  information 
sharing  and  relationship  management 
activities  internally  to  agency  and 
externally  to  partners;  (14)  facilitates 
preliminary  development  of  project 
proposals  by  CDC  and  external  partners; 
and  (15)  manages  project  proposal 
portfolio  and  provides  regular  updates 
to  DIRD  leadership. 

Public  Health  Surveillance  Program 
Office  (CPJ).  The  Public  Health 
Surveillance  Program  Office  (PHSPO) 
manages  national  public  health 
surveillance  systems  which  have  cross¬ 
cutting  utility  for  multiple  CDC 
programs,  develops  new  surveillance 
methods  and  information  resources,  and 
coordinates  efforts  to  improve  the 
efficiency  and  effectiveness  of 
surveillance  systems  in  public  health 
practice.  These  activities  are  conducted 
in  collaboration  with  others  at  CDC  and 
with  CDC  partners. 

Office  of  the  Director  (CPJl  j.  (1)  Leads 
the  development  of  policy,  long-range 
plans,  and  programs  of  the  PHSPO;  (2) 
develops  contracts,  cooperative 
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agreements,  and  grants  supporting 
OSELSr  (3)  serves  as  the  focus  for  the 
coordination  of  surveillance  science  and 
programs  across  CDC;  (4)  oversees  the 
operation  and  enhancement  of  cross 
cutting  surveillance  systems  maintained 
by  PHSPO  divisions:  (5)  plans,  directs, 
enhances  and  collaboratively  supports 
national  surveillance  programs  and 
technology  initiatives,  including  the  use 
of  electronic  health  records,  improving 
the  nation’s  capability  to  monitor 
disease  and  provide  public  health 
situational  awareness:  and  provides 
technical  assistance  and  technology 
transfer  to  State  and  local  health 
departments  and  other  public  health 
constituents  in  support  of  public  health 
programs:  (6)  develops  strategy  and 
planning,  and  provides  leadership  and 
guidance  on  strategic  planning,  policy, 
program  and  project  priority  planning 
and  setting,  program  management  and 
operations:  (7)  facilitates  coordination  of 
surveillance  activities  across  local. 

State,  Federal  jurisdictions/agencies, 
including  surveillance  programs  that  are 
part  of  public  health  emergency 
preparedness  and  response  programs 
through  the  Biosurveillance 
Coordination  Unit:  facilitates  and 
enhances  development  of  surveillance 
systems  based  on  use  of  information 
from  electronic  health  records/ 
electronic  medical  records  and  State 
and  local  health  department 
surveillance:  (8)  supports  public  health 
linkages  with  health  information 
exchanges  and  collaborates  with  OSELS 
informatics  development  projects  to 
assure  effective  links  to  public  health 
practice  (e.g..  Health  Information 
Exchange  projects.  Centers  of  Excellence 
in  Public  Health  Informatics):  (9) 
sponsors  key  programs  related  to  the 
goals  of  the  PHSPO:  (10)  provides 
leadership  to  OSELS,  CDC,  and  other 
organizations  about  best  practices  for 
surveillance  based  on  research  and 
scientific  evidence:  (11)  conducts 
applied  scientific  research  and 
evaluations  related  to  the  development 
and  operation  of  surveillance  systems: 

(12)  promotes  a  multidisciplinary 
approach  (epidemiology,  statistics, 
informatics,  program  evaluation, 
economic,  qualitative,  etc.)  to  assure 
that  CDC  surveillance  systems  serve 
public  health  program  objectives:  and 

(13)  supports  the  development  of 
surveillance  tools  to  track  the  public 
health  impact  of  healthcare  reforms. 

Business  Management  Activity 
(CPfl2).  (1)  Provides  leadership, 
oversight,  and  guidance  in  the 
management  and  operations  of  PHSPO 
programs:  (2)  plans,  coordinates,  and 
provides  administrative  management 


support,  advice,  and  guidance  to  PHSPO 
Program  Office,  involving  the  areas  of 
fiscal  management,  procurement, 
property  management,  personnel,  travel, 
and  other  administrative  services: 

(3)  coordinates  the  development  of  the 
PHSPO  annual  budget  request: 

(4)  conducts  management  analyses  of 
PHSPO  programs  and  staff  to  ensure 
optimal  utilization  of  resources  and 
accomplishment  of  program  objectives: 

(5)  plans,  allocates,  and  monitors 
PHSPO  resources:  (6)  maintains 
alliances  and  collaborates  with  other 
CDC  components  and  external 
organizations  in  support  of  PHSPO 
management  and  operations:  (7)  works 
closely  with  other  Federal  agencies 
involved  with  PHSPO  interagency 
agreements:  (8)  coordinates  PHSPO 
requirements  relating  to  procurement, 
grants,  cooperative  agreements,  materiel 
management,  and  interagency 
agreements:  (9)  provides  fiscal 
management  and  stewardship  of  grants, 
contracts,  and  cooperative  agreements: 
(10)  develops  and  implements 
administrative  policies,  procedures,  and 
operations,  as  appropriate  for  PHSPO: 
and  (11)  prepares  special  reports  and 
studies,  as  required,  in  the 
administrative  management  areas. 

Partnerships  and  Planning  Activity 
(CPJ13).  (1)  Establishes  and  maintains 
relationships  across  CDC  and  with  CDC 
partners,  including  State,  local, 
territorial,  and  Tribal  public  health 
agencies  (and  the  organizations  that 
represent  public  health  officials),  other 
Federal- agencies,  the  healthcare  sector, 
professional  organizations,  and  other 
constituents  that  inform  the  direction 
and  management  of  PHSPO  programs: 

(2)  links  PHSPO  experts  to  CDC  staff 
and  partners  to  support  surveillance 
practice  and  development:  (3)  promotes 
and  disseminates  information  regarding 
best  practices  for  surveillance  methods, 
processes,  policies,  and  standards:  (4) 
promotes  initiatives  that  advance  the 
science  and  practice  of  surveillance, 
including  strengthening  the  interface 
between  public  health  and  health  care 
systems,  e.g.  the  National  Health 
Information  Network  and  the  Public 
Health  Information  Network: 

(5)  enhances  and  maintains  partnerships 
with  other  Federal  agencies.  State  and 
local  public  health  departments, 
national  organizations,  health  plans, 
care  networks,  and  regional  health 
information  networks  to  meet  public 
health  informatics  needs:  (6)  promotes  a 
coordinated  approach  to  surveillance 
science  across  CDC:  (7)  provides 
oversight  for  a  Federal  advisory 
committee,  including  representatives 
from  State,  local,  CDC  and  other  Federal 


government  public  health  authorities 
and  appropriate  private  sector 
healthcare  entities  to  ensure  that  the 
Federal  government  is  enhancing  State 
and  local  government  public  health 
surveillance  capability:  and  (8)  provides 
advice  and  guidance  to  CDC  programs  to 
advance  the  science  of  public  health 
surveillance  and  to  promote  effective 
use  of  surveillance  information  in 
meeting  CDC’s  mission. 

Biosurveillance  Coordination  Activity 
(CPJ14).  (1)  Enhances  the  nation’s 
biosurveillance  capability  by  leading  the 
development  of  a  national 
biosurveillance  strategy  for  human 
health  which  establishes  priorities  for 
the  nation’s  next-generation 
biosurveillance  capability  and  provides 
timely,  comprehensive,  and  accessible 
information  to  strengthen  public  health 
practice,  provides  value  to  clinicians, 
and  builds  upon  current  systems  and 
resources:  (2)  establishes  and  maintains 
relationships  across  CDC  and  with 
external  partners  in  other  Federal 
agencies.  State,  local.  Tribal,  territorial, 
international  surveillance  organizations, 
and  health  care  organizations  and 
practitioners,  to  inform  the  direction 
and  management  of  the  biosurveillance 
enterprise:  (3)  links  subject  matter 
experts  to  efforts  to  support 
biosurveillance  practice  and 
development:  (4)  provides  leadership 
for  and  outreach  fo  biosurveillance 
stakeholders  external  to  CDC: 

(5)  provides  oversight  or  manages 
Federal  advisory  committees/ 
subcommittees,  including 
representatives  from  State  and  local 
government  public  health  authorities, 
public  and  private  biosurveillance 
stakeholders,  and  appropriate  private 
sector  health  care  entities:  (6) 
establishes  and  maintains  national 
registry  of  biosurveillance  systems, 
programs,  collaboratives,  registries,  and 
tools:  and  (7)  provides  advice  and 
guidance  to  CDC  programs  in  order  to 
advance  the  science  of  biosurveillance 
and  promote  effective  use  of 
biosurveillance  information  in  meeting 
CDC’s  mission. 

Division  of  Healthcare  Information 
(CPJB).  (1)  Facilitates  and  advances  the 
integration  of  informatics, 
epidemiologic,  and  statistical  methods 
in  developing  the  use  of  automated 
healthcare  information  systems  in 
public  health  surveillance:  (2)  promotes 
the  objective  that  public  health  program 
goals  guide  the  development  of  new 
surveillance  methods  and  the  operation 
of  national  surveillance  systems 
managed  by  the  Division  of  Healthcare 
Information  (DHI):  (3)  establishes 
division  goals,  objectives,  and  priorities: 
(4)  reports  surveillance  information  to 
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inform  public  health  interventions; 

(5)  monitors  progress  in  implementation 
of  projects  and  achievement  of 
objectives;  (6)  plans,  allocates,  and 
monitors  resources;  (7)  provides 
management  administrative  and  support 
services,  and  coordinates  with  the 
OSELS  on  program  and  administrative 
matters;  (8)  interacts  with  other  CDC 
organizations,  other  governmental 
agencies,  private  organizations,  and 
other  outside  groups  in  developing  and 
promoting  the  use  of  automated 
healthcare  information  systems  for 
surveillance  purposes;  (9)  provides 
scientific  leadership  and  guidance  to  the 
division  to  assure  highest  scientific 
quality  and  professional  standards;  (10) 
facilitates  the  development  of  a 
distributed  network  of  networks  to 
connect  public  health  at  the  local.  State 
and  regional  level  through  health 
departments  and  health  information 
exchanges,  and  facilitate  the 
simultaneous  sharing  of  real-time  data, 
information  and  knowledge  exchange; 
(11)  promotes  the  integration  of  public 
health  data  and  standards,  as  well  as 
approaches  to  disseminate  and  access 
such  data;  (12)  identifies  and  evaluates 
automated  data  sources  (healthcare, 
administrative,  others)  that  can  be 
developed  for  use  in  public  kiealth 
surveillance  across  a  spectrum  of  public 
health  programs;  (13)  develops  and 
applies  analytic  methods  to  detect  and 
characterize  unusual  trends  in 
surveillance  data  that  may  herald  the 
emergence  of  public  health  threats;  (14) 
applies  informatics  tools  to  the 
development  of  new  surveillance 
information  resources,  and  promotes 
efforts  to  assure  that  the  development  of 
informatics  tools  is  informed  by 
experience  from  surveillance  practice; 
(15)  develops  and  manages  surveillance 
applications  and  related  analytic 
activities;  (16)  supports  the 
development  and  use  of  automated 
surveillance  systems  by  State,  local, 
territorial,  or  Tribal  public  health 
agencies  and  the  national  aggregation  of 
data  from  these  systems  for  regional  and 
national  surveillance  purposes;  (17) 
supports  and  conducts  research  and 
evaluation  projects  that  improve  the 
ability  of  public  health  practitioners  to 
use  automated  healthcare  information 
for  surveillance;  and  (18)  manages  and 
promotes  development  of  surveillance 
systems  that  support  public  health 
emergency  preparedness  and  response 
functions,  such  as  event  detection, 
characterization,  and  monitoring  [e.g., 
situational  awareness). 

Office  of  the  Director  ( CPfBl ).  (1 ) 
Provides  overall  vision  and  strategic 
direction  for  the  activities  of  DHI;  (2) 


plans,  directs,  coordinates,  implements, 
and  manages  DHI  operational  activities; 
and  (3)  provides  financial  oversight  of 
DHI  activities. 

Division  of  Notifiable  Disease 
Surveillance  (CPJC).  (1)  Provides 
leadership  to  OSELS.  CDC,  and  other 
organizations  to  promote  and  support 
effective  public  health  surveillance  for 
notifiable  diseases  and  conditions;  (2) 
promotes  the  application  of 
epidemiologic,  statistical,  and 
informatics  methods  in  these 
surveillance  systems  from  local  to  State 
to  Federal/CDC  levels;  (3)  establishes 
division  goals,  objectives,  and  priorities; 
(4)  monitors  progress  in  implementation 
of  projects  and  achievement  of 
objectives;  (5)  plans,  allocates,  and 
monitors  resources;  (6)  provides  liaison 
with  other  CDC  organizations,  other 
governmental  agencies,  private 
organizations,  and  other  outside  groups; 

(7)  provides  scientific  leadership  and 
guidance  to  the  division  to  assure 
highest  scientific  quality  and 
professional  standards;  (8)  promotes  the 
coordination,  evaluation  and  integration 
of  public  health  surveillance  and 
informatics  systems  across  CDC  and 
public  health;  (9)  develops  pilot  projects 
to  test  the  feasibility  of  implementing 
new  statistical  or  informatics  tools  to 
support  notifiable  disease  surveillance; 
(10)  promotes  the  integrated  collection 
and  implementation  of  public  health' 
monitoring  data,  (11)  collaborates  with 
local.  State,  Gild  national  puhlic  health 
entities  to  develop  an  efficient,  effective, 
interoperable  public  health  monitoring 
system;  and  (12)  assures  that  data  are 
available  on  a  timely  basis  and  in 
readily  useable  formats  to 
epidemiologists  in  CDC  programs 
responsible  for  the  prevention  and 
control  of  specific  notifiable  diseases. 

Office  of  the  Director  (CPJCJ).  (1) 
Provides  overall  vision  and  strategic 
direction  for  the  activities  of  the 
Division  of  Notifiable  Disease 
Surveillance  (DNDS);  (2)  plans,  directs, 
coordinates,  implements,  and  manages 
DNDS  operational  activities;  and  (3) 
provides  financial  oversight  of  DNDS 
activities. 

Division  of  Behavioral  Surveillance 
(CPfD).  (1)  Directs,  plans  and 
coordinates  all  activities  related  to  the 
Behavior  Risk  Factor  Surveillance 
System  (BRFSS),  a  nationwide  program 
for  State-specific  surveillance,  which 
main  focus  is  on  chronic  conditions  and 
risk  behaviors;  (2)  facilitates 
coordination  of  BRF’SS  surveillance 
activities  across  all  States  and  CDC 
programs;  (3)  provides  support  to  build 
State  capacity  for  BRFSS  survey 
operations  and  data  management,  and 
for  the  analysis,  dissemination,  and  use 


of  the  data  by  State  agencies  and 
universities  to  set  public  health 
priorities  and  monitor  public  health 
programs;  (4)  develops  guidelines  and 
criteria  for  the  enhancement  of 
behavioral  risk  factors  at  State  level 
including  managing  and  supporting 
cross  cutting  research  in  BRF’SS 
methodology;  (5)  delivers  credible 
information  to  CDC  scientists,  public 
health  community  and  the  general 
public  by  delivering  timely  data  of  high 
degree  of  validity  and  reliability;  (6) 
supports  and  enhances  analysis  and 
dissemination  of  information  from  the 
BRFSS  to  promote  the  broad  use  and 
application  of  BRFSS  results  and 
findings  by  policy  and  decision  makers, 
public  health  professionals,  and  other 
relevant  audiences  through 
communication  channels  and  formats 
appropriate  to  these  constituencies;  (7) 
plans  and  coordinates  cross  cutting 
research  related  to  survey  methodology; 

(8)  provides  scientific  leadership  and 
guidance  to  surveillance  programs  to 
assure  highest  scientific  quality  and 
professional  standards  related  to  BRFSS; 

(9)  provides  leadership  to  CDC  and 
other  organizations  to  promote  and 
support  effective  and  flexible  public 
health  surveillance  for  chronic 
conditions  including  any  emerging 
public  health  issue;  (lOJ  builds  and 
manages  mental  health  surveys  and 
provides  support  to  build  State  capacity, 
for  use  of  mental  health  data  and  set 
mental  health  priorities;  and  (11) 
provides  administrative  and 
management  support,  as  required,  for 
States  and  territories  including 
oversight  of  grants,  cooperative 
agreements,  and  reimbursable 
agreements. 

Office  of  the  Director  (CPfDl ).  (1) 
Provides  overall  vision  and  strategic 
direction  for  the  activities  of  the 
Division  of  Behavioral  Surveillance 
(DBS);  (2)  plans,  directs,  coordinates, 
implements,  and  manages  DBS 
operational  activities;  and  (3)  provides 
financial  oversight  of  DBS  activities. 

Epidemiology  and  Analysis  Program 
Office  (CPK).  The  Epidemiology  and 
Analysis  Program  Office  (EAPO) 
supports  the  targeted  application  of 
public  health  sciences  to  improve 
population  health  through  research, 
consultation,  practice,  training, 
education,  technical  assistance, 
development  and  dissemination  of 
scientific  and  public  health  information. 

Office  of  the  Director  (CPKl ).  (1) 
Provides  leadership  and  overall 
direction  for  EAPO;  (2)  provides 
leadership  and  guidance  on  policy, 
program  planning,  program 
management,  and  operations;  (3) 
establishes  EAPO  goals,  objectives  and 
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priorities  and  assures  alignment  with 
CDC’s  overall  goals,  objectives  and  j 
priorities:  (4)  monitors  progress  in 
implementation  of  projects  and 
achievement  of  EAPO  objectives:  (5) 
provides  management,  administrative, 
support  services,  and  coordinates  with 
appropriate  offices  on  program  and 
administrative  matters:  (6)  provides 
liaison  with  and  represents  CDC  to  other 
governmental  agencies,  national  and 
international  organizations,  including 
healthcare  and  healthcare  provider 
organizations,  academic  and  research 
organizations,  public  health  officials 
and  components  at  local.  State,  national 
and  international  levels,  and  constituent 
organizations  such  as  the  Council  of 
State  and  Territorial  Epidemiologists: 

(7)  provides  leadership  and  overall 
direction  for  the  planning,  development 
and  dissemination  of  the  Morbidity  and 
Mortality  Weekly  Report  (MMWR), 
related  publications,  and  various 
scientific  and  health  communication 
documents  and  special  reports:  (8) 
promotes  state-of-the-art  innovatio?!  in 
core  public  health  sciences:  (9)  provides 
analj^ic  support  to  CDC  and  O^LS 
activities  in  monitoring  effectiveness  of 
health  care  services  in  improving 
population  health:  and  (10)  participates 
in  the  development  and  coordinates  the 
dissemination  of  new  and  innovative 
analytic  methods  and  an  approach  to 
the  use  of  epidemiologic,  biostatistical 
and  other  core  public  health  sciences 
within  CDC. 

Business  Management  Activity 
(CPK12).  (1)  Provides  leadership, 
oversight,  and  guidance  in  the 
management  and  operations  of  EAPO: 
(2)  plans,  coordinates,  and  provides 
administrative  management  support, 
advice,  and  guidance  to  EAPO, 
involving  the  areas  of  fiscal 
management,  procurement,  property 
management,  personnel,  travel,  and 
other  administrative  services:  (3) 
coordinates  the  development  of  EAPO 
annual  budget  request:  (4)  conducts 
management  analyses  of  EAPO 
programs  and  staff  to  ensure  optimal 
utilization  of  resources  and 
accomplishment  of  program  objectives: 
(5)  plans,  allocates,  and  monitors  EAPO 
resources:  (6)  maintains  liaison  and 
collaborates  with  other  CDC  - 
components  and  external  organizations 
in  support  of  EAPO  management  and 
operations:  (7)  works  closely  with  other 
Federal  agencies  involved  with  EAPO 
interagency  agreements:  (8)  coordinates 
EAPO  requirements  relating  to 
procurement,  grants,  cooperative 
agreements,  materiel  management,  and 
interagency  agreements:  (9)  provides 
fiscal  management  and  stewardship  of 


grants,  contracts,  and  cooperative 
agreements:  and  (10)  develops  and 
implements  administrative  policies, 
procedures,  and  operations,  as 
appropriate  for  EAPO,  and  prepares 
special  reports  and  studies,  as  required, 
in  the  administrative  management  areas. 

Morbidity  and  Mortality  Weekly . 
Report  Activity  (CPK13).  (1)  Manages 
the  MMWR  series  of  publications 
including  the  MMWR 
Recommendations  and  Reports,  CDC 
Surveillance  Summaries,  and  Annual 
Summary  of  Notifiable  Diseases:  and  (2) 
develops,  plans,  coordinates,  edits,  and 
produces  the  MMWR  series,  including 
the  MMWR  Recommendations  and 
Reports,  CDC  Surveillance  Summaries, 
and  Annual  Summary  of  Notifiable 
Diseases. 

Division  of  Epidemiology  and 
Analytic  Methods  (CPKB).  (1)  Develops 
and  disseminates  innovative  methods 
for  the  collection,  analysis  and 
communication  of  public  health 
surveillance  information  (e.g.,  National 
Electronic  Telecommunications  System 
for  Surveillance:  (2)  supports  the 
Deputy  Director  for  Surveillance, 
Epidemiology  and  Laboratory  Services 
and  CDC’s  Office  of  the  Director  through 
the  development  of  translational 
research  to  convert  and  translate 
scientific  findings  into  practical 
programs,  policies,  techniques  and 
materials  to  support  public  health 
practice:  (3)  expands  the  scope  of 
epidemiological  analytic  capabilities 
and  public  health  science  through 
practice  and  research,  and  responds  to 
crosscutting  requests  for  analysis:  (4) 
provides  a  quick-response  analytics  and 
data  synthesis  capability  within  CDC: 

(5)  conducts  and  supports  preparedness 
modeling  activities:  (6)  supports  the 
development  and  dissemination  of  , 
analytic  methods,  including  but  not 
limited  to  epidemiology,  prevention 
effectiveness,  geospatial  nlethods  and 
CIS,  and  an  approach  to  the  use  of 
statistical  sciences  within  CDC:  (6) 
develops  and  analyzes  policy  oriented 
quantitative  modeling  for  CDC,  HHS 
and  Federal  interagency  and  State  and 
local  public  health  departments:  and  (7) 
provides  a  nexus  for  health-related  and 
engineering  sciences  focusing  on 
computer  simulation  and  complex 
systems  modeling  from  a  public  health 
research  and  practice  perspective. 

Division  of  Community  Preventive 
Services  (CPKC).  (1)  Provides  support 
for  CDC-wide  application  of  public 
health  sciences  (epidemiology,  health 
economics,  social  sciences,  syndemics, 
geospatial  mapping,  etc.)  to  improve 
population  health  through  research, 
consultation,  practice  and  technical 
assistance:  (2)  provides  leadership  and 


overall  direction  for  the  planning, 
development,  scientific  content  and 
dissemination  of  the  Guide  to 
Comrflunity  Preventive  Services  and 
overall  management  of  the  Task  Force 
for  Community  Preventive  Services:  (3) 
promotes  state-of-the-art  innovation  in 
core  public  health  sciences:  (4)  provides 
analytic  support  to  CDC  and  OSELS 
activities  in  monitoring  effectiveness  of 
health  care  services  in  improving 
population  health:  (5)  analyzes,  and 
monitors  community  health  indicators 
and  health  rankings  at  the  State  and 
local  levels  to  ensure  the  data  is  used 
effectively  e.g.,  (Mobilizing  Action 
toward  Community  Health  (MATCH) 
program):  and  (6)  provides  support  for 
the  appropriate  use  of  measures  of 
social  determinants  of  health. 

Division  of  Library  Sciences  and 
Services  (CPKD).  (1)  Collaborates  with 
other  CIOs  in  planning  and  developing 
computer  software  for  use  in 
epidemiology  and  other  core  public 
health  sciences:  (2)  delivers  credible, 
timely  information  from  scientific  and 
health  literature  to  CDC  scientists,  the 
public  health  community,  and  the 
general  public  by  delivering  reference 
services  and  access  to  published 
resources,  evaluating,  acquiring, 
organizing  and  making  available 
knowledge  resources,  and  providing 
training  and  consultation  in  use  of 
science  and  health  literature:  (3) 
identifies  the  need  and  opportunities  for 
components  (e.g.  messaging 
specification,  vocabulary,  public  health 
directory,  secure  data  transfer)  that 
could  be  utilized  across  multiple 
informatics  solutions  to  ensure 
interoperability,  integration,  and 
consistency:  (4)  provides  library 
operations  (Library  Services  Most 
Efficient  Organization  [MIEO]):  (5) 
provides  information,  reference,  and 
research  services:  (5)  deploys  the 
Outbreak  Management  System  (OMS) 
suite  of  applications  in  a  multitude  of 
scenarios:  and  (6)  continues  to 
redevelop  and  improve  Epi  Info  to 
feature  software  enhancements. 

Scientific  Education  and  Professional 
Development  Program  Office  (CPL).  (1) 
Plans,  directs  and  manages  programs 
that  develop  the  future  public  health 
workforce:  (2)  provides  leadership  in 
scientific  approaches  to  education  of  the 
workforce,  including  quality  assurance, 
technical  consultation  and  evaluation  of 
scientific  workforce  development  and 
education. 

Office  of  the  Director  (CPLl ).  (1) 
Provides  leadership  and  overall 
direction  for  the  Scientific  Education 
and  Professional  Development  Program 
Office  (SEPDPO):  (2)  develops  goals  and 
objectives,  and  provides  leadership. 
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policy  formation,  scientific  oversight, 
and  guidance  in  scientific  education 
and  professional  development  program 
planning  and  development;  (3)  plans, 
coordinates,  and  develops  research 
plans  for  SEPDPO;  (4)  ensures 
adherence  and  provides  training  to 
SEPDPO  on  GDC  and  HHS  science- 
related  policies;  (5)  oversees  and 
manages  SEPDPO  clearance  process  for 
scientific,  technical,  and  programmatic 
documents;  (6)  coordinates  all  SEPDPO 
program  reviews;  (7)  reviews,  prepares, 
coordinates,  and  develops  proposed 
legislation.  Congressional  testimony, 
and  briefing  materials;  (8)  assists 
SEPDPO  programs  in  establishing 
performance  metrics  and  coordinates 
quarterly  reviews  with  programs  to 
ascertain  status  on  meeting  of  the 
,  metrics;  (9)  coordinates  SEPDPO  budget 
formulation/negotiation  related  to 
program  initiatives  and  goals 
management;  (10)  identifies  relevant 
scarnning/benchmarking  on  scientific 
education  and  professional 
development  processes,  services,  and 
products;  (11)  provides  leadership  and 
guidance  on  new  developments  and 
national  trends  for  public  health 
workforce  education  and  training;  (12) 
establishes  policies  and  standards  for 
public  health  education  and  training 
activities/initiatives,  including  but  not 
limited  to,  competency  development, 
quality  assurance,  and  evaluation,  and 
works  collaboratively  within  SEPDPO 
and  other  components  of  GDC  to  ensure 
their  implementation  and  adoption;  (13) 
manages  pilot  fellowship  programs  in 
early  stages  of  development,  as  needed; 
(14)  develops  and  manages  unified 
SEPDPO-wide  administrative  systems 
and  advocates  and  supports  the 
commitment  of  resources  to  application 
development;  (15)  coordinates 
management  information  systems, 
including  the  Fellowship  Management 
System,  and  analyses  of  data  for 
improved  utilization  of  SEPDPO 
resources;  and  (16)  directs  systems 
analysis  and  design,  programming,  and 
systems  training  as  it  relates  to 
implementation  of  new  and  existing 
administrative,  management,  and 
executive  information  systems. 

Business  Management  Activity 
(CPL12).  (1)  Provides  leadership, 
oversight,  and  guidance  in  the 
management  and  operations  of  SEPDPO 
programs;  (2)  plans,  coordinates,  and 
provides  administrative  management 
support,  advice,  and  guidance  to 
SEPDPO  involving  the  areas  of  fiscal 
management,  procurement,  property 
management,  personnel,  travel,  and 
other  administrative  services;  (3) 
coordinates  the  development  of  the 


SEPDPO  annual  budget  request;  (4) 
conducts  management  analyses  of 
SEPDPO  programs  and  staff  to  ensure 
optimal  utilization  of  resources  and 
accomplishment  of  program  objectives; 
(5)  plans,  allocates,  and  monitors 
SEPDPO  resources;  (6)  maintains  liaison 
and  collaborates  with  other  GDG 
components  and  external  organizations 
in  support  of  SEPDPO  management  and 
operations;  (7)  works  closely  with  other 
Federaragencies  involved  with  SEPDPO 
interagency  agreements;  (8)  coordinates 
SEPDPO  requirements  relating  to 
procurement,  grants,  cooperative 
agreements,  materiel  management,  and 
interagency  agreements;  (9)  provides 
fiscal  management  and  stewardship  of 
grants,  contracts,  and  cooperative 
agreements;  and  (10)  develops  and 
implements  administrative  policies, 
procedures,  and  operations,  as 
appropriate  for  SEPDPO,  and  prepares 
special  reports  and  studies,  as  required, 
in  the  administrative  management  areas. 

Educational  Standards  and 
Evaluation  Activity  (CPLl 3).  (1) 

Develops  educational  research  agenda 
and  conducts  educational  research  to 
identify  best  practices  and  methods  for 
developing  the  public  health  workforce; 
(2)  develops  evidence-based  policies 
and  standards  for  public  health 
education  and  training  activities/ 
initiatives,  including  but  not  limited  to, 
competency  development,  quality 
assurance,  and  evaluation,  and  provides 
technical  assistance  within  SEPDPO  and 
other  components  of  GDG  to  ensure 
their  implementation  and  adoption;  (3) 
develops  and  implements  a  crosscutting 
framework  for  planning  and  evaluating 
fellowship  training  programs  that  is 
responsive  to  the  needs  of  GDG’s 
internal  workforce  and  to  the  needs  of 
SEPDPO’s  external  partners;  (4) 
develops  and  maintains  appropriate 
liaisons  with  all  fellowship  programs  in 
SEPDPO,  and  provides  technical 
assistance  to  other  programs  across  the 
agency  to  ensure  the  development  of 
rigorous  educational  programs  based  on 
the  science  of  adult  learning  and 
educational  psychology;  (5)  facilitates  a 
cross-cutting  approach  and  sharing  of 
educational/evaluation  lessons  learned 
and  tools  across  SEPDPO  programs,  as 
well  as  other  programs  across  the 
agency;  and  (6)  provides  leadership  in 
planning  and  implementation  of  the 
educational  component  of  the  complex, 
integrated  Fellowship  Management 
System  to  ensure  data  requirements  are 
consistent  with  the  evaluation 
framework,  to  capture  educational 
outcomes  of  fellowships. 

Academic  Linkages  Activity  (CPLl  4). 
(1)  Fosters  closer  linkages  between 
academia  and  public  health  practice;  (2) 


provides  technical  consultation  to 
academic  institutions  regarding 
improvement  of  their  experiential 
learning  opportunities;  (3)  supports  and 
provides  oversight  for  cooperative 
agreements  with  academic  partner 
organizations  [e.g.,  Association  of 
Schools  of  Public  Health,  Association  of 
American  Medical  Golleges,  As.sociation 
for  Prevention  Teaching  and  Research) 
to  enhance  development  of  public 
health  and  health  professionals  skilled 
in  improving  the  health  of  populations; 
(4)  works  with  partners  in  academia. 

State  and  local  health  agencies,  public 
health  and  health  professional 
organizations  to  address  public  health 
educational  needs,  including 
developing  population  health 
competencies  for  academia, 
participating  on  accreditation  boards 
and  providing  case  study  content  to 
improve  the  inclusion  of  population 
health  competencies  in  health 
professional  education  [e.g.,  medical 
schools,  schools  of  nursing,  schools  of 
public  health);  and  (5)  supports 
translation  of  lessons  learned  among 
academic  institutions,  e.g.,  through 
toolkits  or  workshops. 

Division  of  Applied  Sciences  (CPLB). 
(1)  Plans,  directs,  and  manages  GDG- 
wide  training  and  service  programs  for 
teaching  and  training  public  health 
professionals  in  applied  epidemiology 
and  other  public  health  sciences 
including  preventive  medicine,  public 
health  informatics,  and  prevention 
effectiveness;  (2)  responds  to  domestic 
and  international  requests  for  assistance 
and  consultation  (e.g.,  EPI-AIDS, 
InfoAids);  (3)  works  with  partner 
agencies  to  articulate  and  build 
curricula  for  public  health  workforce 
competencies  in  applied  sciences;  (4) 
maintains  liaison  with  other 
governmental  agencies,  academic 
institutions  and  organizations.  State  and 
local  health  agencies,  private  health 
organizations,  professional 
organizations,  and  other  outside  groups; 
(5)  assumes  an  active  national  and 
international  leadership  role  in  applied 
epidemiology  and  other  public  health 
sciences  training;  and  (6)  collaborates, 
as  appropriate,  with  the  GDG  OD,  other 
GIOs,  and  domestic  and  international 
agencies  to  carry  out  the  functions  of  the 
division. 

Office  of  the  Director  (CPLBl ).  (1) 
Provides  leadership,  direction, 
coordination,  and  management 
oversight  to  the  activities  of  the 
division;  (2)  develops  long-range  plans, 
sets  annual  objectives,  monitors 
progress,  and  evaluates  results;  (3)  sets 
policies  and  procedures;  (4)  plans, 
allocates,  and  monitors  resources;  (5) 
coordinates  with  SEPDPO/OD,  the 
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Atlanta  Human  Resources  Center 
(AHRC),  the  Procurement  and  Grants 
Office  (PGO),  and  the  Financial 
Management  Office  (FMO)  on 
administrative  guidance  and  oversight 
in  the  areas  of  personnel,  procurement, 
budget,  travel,  and  other  administrative 
services;  and  (6)  coordinates 
collaborative  activities  of  the  division 
and  maintains  liaison  with  other  CIOs, 
other  Federal  agencies,  and  other 
outside  groups. 

Division  of  Leadership  and  Practice 
(CPLC).  (1)  Plans,  directs,  and  manages 
CDC-wide  training  and  service  programs 
for  the  teaching  and  training  of  public 
health  professionals  in  public  health 
practice,  including  public  health 
leadership  and  management,  public 
policy,  program  planning, 
implementation,  and  evaluation;  (2) 
plans,  directs,  and  manages  CDC-wide 
training  and  service  programs  for 
fellowships  and  internships  sponsored 
by  other  partner  organizations  and 
implemented  within  CDC  (e.g.. 

Emerging  Leaders  Program,  Presidential 
Management  Fellowship,  and 
Association  of  Schools  of  Public  Health 
Fellowship);  (3)  leads  content 
development  and  implementation  of 
workforce  development  programs 
intended  to  increase  the  number  of 
individuals  choosing  public  health 
careers;  (4)  responds  to  domestic  and 
international  requests  for  assistance  and 
consultation  (Emergency  Operations 
Center  deployment);  (5)  works  with 
partner  agencies  to  articulate  and  build 
curricula  for  public  health  workforce 
competencies  in  leadership  and 
management;  (6)  maintains  liaison  with 
other  governmental  agencies,  academic 
institutions  and  organizations.  State  and 
local  health  agencies,  private  health 
organizatiorxs,  professional 
organizations,  and  other  outside  groups; 
(7)  provides  technical  assistance, 
consultation,  resources  and  training  for 
SEPDPO,  other  CDC  fellowships,  and 
the  broader  health  workforce,  including, 
but  -not  limited  to  the  development  and 
dissemination  of  standard  curricula, 
training,  and  related  materials,  in 
leadership  and  management;  and  (8) 
collaborates,  as  appropriate,  with  the 
CDC  OD,  other  CIOs,  and  domestic  and 
international  agencies  to  carry  out  the 
functions  of  the  division. 

Office  of  the  Director  (CPLCl ).  (1) 
Provides  leadership,  direction, 
coordination,  and  management 
oversight  to  the  activities  of  the 
division;  (2)  develops  long-range  plans, 
sets  annual  objectives,  monitors 
progress,  and  evaluates  results;  (3)  sets 
policies  and  procedures;  (4)  plans, 
allocates,  and  monitors  resources;  (5) 
coordinates  with  SEPDPO/OD,  AHRC, 


PGO,  and  FMO  on  administrative 
guidance  and  oversight  in  the  areas  of 
personnel,  budget,  procurement,  travel, 
and  other  administrative  services;  and 
(6)  coordinates  collaborative  activities  of 
the  division  and  maintains  liaison  with 
other  CIOs,  other  Federal  agencies,  and 
other  outside  groups. 

Division  of  Training  Development  and 
Services  (CPLD).  (1)  Evaluates  the 
efficiency  and  effectiveness  of  education 
and  training  products,  developnTent  of 
training  tools  and  implementation 
methods  and  evaluate  the  impact  of 
education/training  on  the  quality  of 
laboratory  practice;  (2)  incorporates 
principles  of  adult  learning  theory  and 
current  learning  standards  into  the 
design,  delivery,  and  evaluation  of 
education  and  training  products;  (3) 
maintains  knowledge  of  continuing 
education  standards  to  uphold  national 
accreditations  and  provides  guidance 
and  consultation,  incorporating 
principles  of  adult  learning  theory  with 
course  developers  to  ensure  educational 
activities  are  accredited  for  continuing 
education;  (4)  develops  and  conducts 
training  to  facilitate  the  timely  transfer 
of  emerging  laboratory  technology  and 
standards  for  laboratory  practice;  (5) 
provides  technical  assistance, 
consultation,  and  laboratory  training  to 
improve  the  capacity  and  capability  of 
public  health  organizations;  (6) 
develops  and  maintains  decentralized 
training  networks  for  the  nation’s 
laboratory  pi'ofessionals;  (7)  fosters 
communications  to  assist  regional. 

State,  and  local  health  agencies  in  the 
identification  and  utilization  of 
laboratory  resources  in  support  of  the 
nations  health  objectives;  and  (8) 
develops  and  maintains  appropriate 
internal  and  external  partnerships  to 
foster  best  practices  in  the  design  and 
delivery  of  educational  activities  and 
training. 

Office  of  the  Director  ( CPLDl /.  (1 )  . 
Provides  leadership,  direction, 
coordination,  and  management 
oversight  to  the  activities  of  the 
division;  (2)  develops  long-range  plans, 
sets  annual  objectives,  monitors 
progress,  and  evaluates  results;  (3)  sets 
policies  and  procedures;  (4)  plans, 
allocates,  and  monitors  resources;  (5) 
coordinates  with  SEPDPO/OD,  AHRC, 
PGO,  and  FMO  on  administrative 
guidance  and  oversight  in  the  areas  of 
personnel,  budget,  procurement,  travel, 
and  other  administrative  services;  and 
(6)  coordinates  collaborative  activities  of 
the  division  and  maintains  liaison  with 
other  CIOs,  other  Federal  agencies,  and 
other  outside  groups. 

Delete  in  its  entirety  item  (1)  of  the 
functional  statement  for  the  Personnel 
Suitability  and  Select  Agent  Compliance 


Branch  (CA)JC),  within  the  Office  of 
Security  and  Emergency  Preparedness 
(CAJJ),  and  renumber  the  remaining 
items  accordingly.  Delete  in  its  entirety 
the  title  and  functional  statement  for  the 
Office  of  Public  Health  Genomics 
(CUC19),  within  the  Office  of  the 
Director  (CUCl),  National  Center  for 
Chronic  Disease  Prevention  and  Health 
Promotion  (CUC). 

Delete  in  its  entirety  the  title  and 
functional  statement  for  the  Behavioral 
Surveillance  Branch  (CUCEB),  within 
the  Division  of  Adult  and  Community 
Health  (CUCE),  National  Center  for 
Chronic  Disease  Prevention  and  Health 
Promotion  (CUC). 

Delete  in  its  entirety  the  titles  and 
functional  statements  for  the  Office  of 
Workforce  and  Career  Development 
(CAL),  within  the  Office  of  the  Director 
(CA),  Centers  for  Disease  Control  and 
Prevention  (C). 

Dated:  fuly  20,  2010. 

William  P.  Nichol, 

Chief  Operating  Officer,  Centers  for  Disease 
Control  and  Prevention. 

[FR  Doc.  2010-18728  Filed  7-30-10;  8:45  am] 

BILLING  CODE  4160-18-M 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Coast  Guard 

[Docket  No.  USCG-201 0-0607] 

Certificate  of  Alternative  Compliance 
for  the  Offshore  Supply  Vessel 
DWIGHT  S.  RAMSAY 

agency:  Coast  Guard,  DHS. 
action:  Notice. 

SUMMARY:  The  Coast  Guard  announces 
that  a  Certificate  of  Alternative 
Compliance  was  issued  for  the  offshore 
supply  vessel  DWIGHT  S.  RAMSAY  as 
required  by  33  U.S.C.  1605(c)  and  33 
CFR  81.18. 

DATES:  The  Certificate  of  Alternate 
Compliance  was  issued  on  June  18, 

2010. 

ADDRESSES:  The  docket  for  this  notice  is 
available  for  inspection  or  copying  at 
the  Docket  Management  Facility  (M-30), 
U.S.  Department  of  Transportation, 

West  Building  Ground  Floor,  Room 
W12-140,  1200  New  Jersey  Avenue,  SE., 
Washington,  DC  20590,  between  9  a.m. 
and  5  p.m.,  Monday  through  Friday, 
except  Federal  holidays.  You  may  also 
find  this  docket  on  the  Internet  by  going 
to  http://wvm'.regulations.gov,  inserting 
USCG— 2010-0607  in  the  ’’Keyword” 
box,  and  then  clicking  ’’Search.” 

FOR  FURTHER  INFORMATION  CONTACT:  If 
you  have  questions  on  this  notice,  call 


Federal  Register/ Vol.  75,  No.  147 /Monday,  August  2,  2010 /Notices 


45143 


LTJG  Christine  Dimitroff,  District  Eight, 
Prevention  Branch,  U.S.  Coast  Cuard, 
telephone  504-671-2176.  If  you  have 
questions  on  viewing  or  submitting 
material  to  the  docket,  call  Renee  V. 
Wright,  Program  Manager,  Docket 
Operations,  telephone  202-366-9826. 
SUPPLEMENTARY  INFORMATION: 
Background  and. Purpose 

A  Certificate  of  Alternative 
Compliance,  as  allowed  for  under  Title 
33,  Code  of  Federal  Regulation,  Parts  81 
and  89,  has  been  issued  for  the  offshore 
supply  vessel  DWICHT  S.  RAMSAY, 
O.N.  1225118.  The  horizontal  distance 
between  the  forward  and  aft  masthead 
lights  may  be  20’-5”.  Placing  the  aft 
masthead  light  at  the  horizontal 
distance  from  the  forward  masthead 
light  as  required  by  Annex  I,  paragraph 
3(a)  of  the  72  COLRECS,  and  Annex  I, 
Section  84.05(a)  of  the  Inland  Rules  Act, 
would  result  in  an  aft  masthead  light 
location  directly  over  the  cargo  deck 
where  it  would  interfere  with  loading 
and  unloading  operations. 

The  Certificate  of  Alternative 
Compliance  allows  for  the  horizontal 
separation  of  the  forward  and  aft 
masthead  lights  to  deviate  from  the 
requirements  of  Annex  I,  paragraph  3(a) 
of  72  COLRECS,  and  Annex  I,  Section 
84.05(a)  of  the  Inland  Rules  Act. 

This  notice  is  issued  under  authority 
of  33  U.S.C.  1605(c),  and  33  CFR  81.18. 

Dated;  15  July  2010. 

R.  S.  Keister, 

Commander,  U.S.  Coast  Guard,  Chief, 
Inspections  &-  Investigations  Branch,  By 
Direction  of  the  Commander,  Eighth  Coast 
Guard  District. 

[FR  Doc.  2010-18951  Filed  7-30-10;  8:45  am) 

BILLING  CODE  9110-04-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Coast  Guard 

[Docket  No.  USCG-201 0-0606] 

Certificate  of  Alternative  Compliance 
for  the  Offshore  Supply  Vessel  BETTY 
PFANKUCH 

AGENCY:  Coast  Cuard,  DHS. 
action:  Notice. 

SUMMARY:  The  Coast  Cuard  announces 
that  a  Certificate  of  Alternative 
Compliance  was  issued  for  the  offshore 
supply  vessel  BETTY  PFANKUCH  as 
required  by  33  U.S.C.  1605(c)  and  33 
CFR  81.18. 

DATES:  The  Certificate  of  Alternate 
Compliance  was  issued  on  June  18, 
2010. 


ADDRESSES:  The  docket  for  this  notice  is 
available  for  inspection  or  copying  at 
the  Docket  Management  Facility  (M-30), 
U.S.  Department  of  Transportation, 

West  Building  Ground  Floor,  Room 
W12-140,  1200  New  Jersey  Avenue,  SE., 
Washington,  DC  20590,  between  9  a.m. 
and  5  p.m.,  Monday  through  Friday, 
except  Federal  holidays.  You  may  also 
find  this  docket  on  the  Internet  by  going 
to  http://www.reguIations.gov,  inserting 
USCG— 2010-0606  in  the  ’’Keyword” 
box,  and  then  clicking  ’’Search.” 

FOR  FURTHER  INFORMATION  CONTACT.  If 

you  have  questions  on  this  notice,  call 
LTJG  Christine  Dimitroff,  District  Eight, 
Prevention  Branch,  U.S.  Coast  Guard, 
telephone  504-671-2176.  If  you  have 
questions  on  viewing  or  submitting 
material  to  the  docket,  call  Renee  V. 
Wright,  Program  Manager,  Docket 
Operations,  telephone  202-366-9826. 

SUPPLEMENTARY  INFORMATION: 

Background  and  Purpose 

A  Certificate  of  Alternative 
Compliance,  as  allowed  for  under  Title 
33,  Code  of  Federal  Regulation,  Parts  81 
and  89,  has  been  issued  for  the  offshore 
supply  vessel  BETTY  PFANKUCH,  O.N. 
1225768.  The  horizontal  distance 
between  the  forward  and  aft  masthead 
lights  may  be  20'-5".  Placing  the  aft 
masthead  light  at  the  horizontal 
distance  from  the  forward  masthead 
light  as  required  by  Annex  I,  paragraph 
3(a)  of  the  72  COLRECS,  and  Annex  I, 
Section  84.05(a)  of  the  Inland  Rules  Act, 
would  result  in  an  aft  masthead  light 
location  directly  over  the  cargo  deck 
where  it  would  interfere  with  loading 
and  unloading  operations. 

The  Certificate  of  Alternative 
Compliance  allows  for  the  horizontal 
separation  of  the  forward  and  aft 
masthead  lights  to  deviate  from  the 
requirements  of  Annex  I,  paragraph  3(a) 
of  72  COLRECS,  and  Annex  I,  Section 
84.05(a)  of  the  Inland  Rules  Act. 

This  notice  is  issued  under  authority 
of  33  U.S.C.  1605(c),  and  33  CFR  81.18. 

Dated:  15  July  2010. 

R.S.  Keister, 

Commander,  U.S.  Coast  Guard  Chief, 
Inspections  &■  Investigations  Branch,  By 
Direction  of  the  Commander,  Eighth  Coast 
Guard  District. 

[FR  Doc.  2010-18953  Filed  7-30-10;  8:45  am] 

BILLING  CODE  9110-04-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Federal  Emergency  Management ' 
Agency 

[Internal  Agency  Docket  No.  FEMA-1921- 
DR;  Docket  ID  FEMA-201 0-0002] 

Minnesota;  Amendment  No.  1  to  Notice 
of  a  Major  Disaster  Declaration 

agency:  Federal  Emergency 
Management  Agency,  DHS. 

ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disa.ster  declaration  for  the 
State  of  Minnesota  (FEMA-1921-DR), 
dated  July  2,  2010,  and  related 
determinations. 

DATES:  Effective  Date:  July  26,  2010. 

FOR  FURTHER  INFORMATION  CONTACT: 

Peggy  Miller,  Recovery  Directorate, 
Federal  Emergency  Management 
Agency,  500  C  Street,  SW.,  Washington, 
DC  20472,  (202)  646-3886. 

SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  declaration  for  the 
State  of  Minnesota  is  hereby  amended  to 
include  the  following  areas  among  those 
areas  determined  to  have  been  adversely 
affected  by  the  event  declared  a  major 
disaster  by  the  President  in  his 
declaration  of  July  2,  2010. 

Blue  Earth,  Brown,  Houston,  Kittson, 
Nicollet,  and  Sibley  Counties  for  Public 
Assistance. 

The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  97.030, 
Community  Disaster  Loans;  97.031,  Cora 
Brown  Fund;  97.032,  Crisis  Counseling; 
97.033,  Disaster  Legal  Services;  97.034, 
Disaster  Unemployment  Assistance  (DUA); 
97.046,  Fire  Management  Assistance  Grant; 
97.048,  Disaster  Housing  Assistance  to 
Individuals  and  Households  In  Presidentially 
Declared  Disaster  Areas;  97.049, 
Presidentially  Declared  Disaster  Assistance — 
Disaster  Housing  Operations  for  Individuals 
and  Households;  97.050  Presidentially 
Declared  Disaster  Assistance  to  Individuals 
and  Households — Other  Needs;  97.036, 
Disaster  Grants — Public  Assistance 
(Presidentially  Declared  Disasters);  97.039, 
Hazard  Mitigation  Grant. 

W.  Craig  Fugate, 

Administrator,  Federal  Emergency 
Management  Agency. 

[FR  Doc.  2010-18955  Filed  7-30-10;  8:45  am] 
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DEPARTMENT  OF  HOMELAND 
SECURITY 

Federal  Emergency  Management 
Agency 

[Internal  Agency  Docket  No.  FEMA-1 925- 
DR;  Docket  ID  FEMA-201 0-0002] 

Kentucky;  Major  Disaster  and  Related 
Determinations 

agency:  Federal  Emergency 
Management  Agency,  DHS. 

ACTION:  Notice.  ' 

SUMMARY:  This  is  a  notice  of  the 
Presidential  declaration  of  a  major 
disaster  for  the  Commonwealth  of 
Kentucky  (FEMA-1 9 2 5-DR),  dated  July 
23,  2010,  and  related  determinations. 
DATES:  Effective  Date:  July  23,  2010. 

FOR  FURTHER  INFORMATION  CONTACT: 
Peggy  Miller,  Recovery  Directorate, 
Federal  Emergency  Management 
Agency,  500  C  Street,  SW.,  Washington, 
DC  20472,  (202)  646-3886. 
SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that,  in  a  letter  dated  July 
23,  2010,  the  President  issued  a  major 
disaster  declaration  under  the  authority 
of  the  Robert  T.  Stafford  Disaster  Relief 
and  Emergency  Assistance  Act,  42 
U.S.C.  5121  et  seq.  (the  “Stafford  Act”), 
as  follows: 

I  have  determined  that  the  damage  in 
certain  areas  of  the  Commonwealth  of 
Kentucky  resulting  from  severe  storms, 
flooding,  and  mudslides  beginning  on  July 
17,  2010,  and  continuing,  is  of  sufficient 
severity  and  magnitude  to  warrant  a  major 
disaster  declaration  under  the  Robert  T. 
Stafford  Disaster  Relief  and  Emergency 
Assistance  Act,  42  U.S.C.  5121  et  seq.  (the 
“Stafford  Act”).  Therefore,  1  declare  that  such 
a  major  disaster  exists  in  the  Commonwealth 
of  Kentucky. 

In  order  to  provide  Federal  assistance,  you 
are  hereby  authorized  to  allocate  from  fuiids 
available  for  these  purposes  such  amounts  as 
you  find  necessary  for  Federal  disaster 
assistance  and  administrative  expenses. 

You  are  authorized  to  provide  Individual 
Assistance  and  Public  Assistance  in  the 
designated  areas  and  Hazard  Mitigation 
throughout  the  Commonwealth.  Direct 
Federal  assistance  is  authorized.  Consistent 
with  the  requirement  that  Federal  assistance 
is  supplemental,  any  Federal  funds  provided 
under  the  Stafford  Act  for  Public  Assistance, 
Hazard  Mitigation,  and  Other  Needs 
Assistance  will  be  limited  to  75  percent  of 
the  total  eligible  costs. 

Further,  you  are  authorized  to  make 
changes  to  this  declaration  for  the  approved 
assistance  to  the  extent  allowable  under  the 
Stafford  Act. 

The  time  period  prescribed  for  the 
implementation  of  section  310(a), 
Priority  to  Certain  Applications  for 
Public  Facility  and  Public  Housing 
Assistance,  42  U.S.C.  5153,  shall  be  for 


a  period  not  to  exceed  six  months  after 
the  date  of  this  declaration. 

The  Federal  Emergency  Management 
Agency  (FEMA)  hereby  gives  notice  that 
pursuant  to  the  authority  vested  in  the 
Administrator,  under  Executive  Order 
12148,  as  amended,  Douglas  G.  Mayne, 
of  FEMA  is  appointed  to  act  as  the 
Federal  Coordinating  Officer  for  this 
major  disaster. 

The  following  areas  of  the 
Commonwealth  of  Kentucky  have  been 
designated  as  adversely  affected  by  this 
major  disaster: 

Pike  County  for  Individual  Assi.stance. 

Pike  County  for  Public  Assistance, 
including  direct  Federal  assistance. 

All  counties  within  the  Commonwealth  of 
Kentucky  are  eligible  to  apply  for  assistance 
under  the  Hazard  Mitigation  Grant  Program. 
The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  97.030, 
Community  Disaster  Loans;  97.031,  Cora 
Brown  Fund;  97.032,  Crisis  Counseling; 
97.033,  Disaster  Legal  Services;  97.034, 
Disaster  Unemployment  Assistance  (DUA); 
97.046,  Fire  Management  Assistance  Grant; 
97.048,  Disaster  Housing  Assistance  to 
Individuals  and  Households  In  Presidentially 
Declared  Disaster  Areas;  97.049, 
Presidentially  Declared  Disaster  Assistance — 
Disaster  Housing  Operations  for  Individuals 
and  Households;  97.050,  Presidentially 
Declared  Disaster  Assistance  to  Individuals 
and  Households — Other  Needs;  97.036, 
Disaster  Grants — Public  Assistance 
(Presidentially  Declared  Disasters);  97.039, 
Hazard  Mitigation  Grant. 

W.  Craig  Fugate, 

Administrator,  Federal  Emergency 
Management  Agency. 

[FR  Doc.  2010-18949  Filed  7-30-10;  8:45  am] 

BILLING  CODE  9111-23-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Federal  Emergency  Management 
Agency 

[Docket  ID  FEMA-201 0-0045] 

Recovery  Fact  Sheet  9580.203,  Debris 
Monitoring 

AGENCY:  Federal  Emergency 
Management  Agency,  DHS. 

ACTION:  Notice  of  availability;  request 
for  comments. 

SUMMARY:  The  Federal  Emergency 
Management  Agency  (FEMA)  is 
accepting  comments  on  Recovery  Fact 
Sheet  9580.203,  Debris  Monitoring. 
DATES:  Comments  must  be  received  by 
September  1,  2010. 

ADDRESSES:  Comments  must  be 
identified  by  docket  ID  FEMA-2010- 
0045  and  may  be  submitted  by  one  of 
the  following  methods; 


Federal  eRuIemaking  Portal:  http:// 
www.regulations.gov.  Follow  the 
instructions  for  submitting  comments. 
Please  note  that  this  proposed  fact  sheet 
is  not  a  rulemaking  and  the  Federal 
Rulemaking  Portal  is  being  utilized  only 
as  a  mechanism  for  receiving  comments. 

Mail:  Regulation  &  Policy  Team, 

Office  of  Chief  Counsel,  Federal 
Emergency  Management  Agency,  Room 
835,  500  C  Street,  SW.,  Washington,  DC 
20472-3100. 

FOR  FURTHER  INFORMATION  CONTACT: 

Byron  Mason,  Federal  Emergency 
Management  Agency,  500  C  Street,  SW., 
Washington,  DC  20472,  202-646-4368. 

SUPPLEMENTARY  INFORMATION: 

I.  Public  Participation 

Instructions:  All  submissions  received 
must  include  the  agency  name  and 
docket  ID.  Regardless  of  the  method 
used  for  submitting  comments  or 
material,  all  submissions  will  be  posted, 
without  change,  to  the  Federal 
eRuIemaking  Portal  at  http:// 
www.regulations.gov,  and  will  include 
aay  personal  information  you  provide. 
Therefore,  submitting  this  information 
makes  it  public.  You  may  wish  to  read 
the  Privacy  Act  notice,  which  can  be 
viewed  by  clicking  on  the  “Privacy 
Notice”  link  in  the  footer  of  http:// 
www.regulations.gov. 

You  may  submit  your  comments  and 
material  by  the  methods  specified  in  the 
ADDRESSES  section  above.  Please  submit 
your  comments  and  any  supporting 
material  by  only  one  means  to  avoid  the 
receipt  and  review  of  duplicate 
submissions. 

Docket:  The  proposed  Fact  Sheet  is 
available  in  docket  ID  FEMA-2010— 
0045.  For  access  to  the  docket  to  read 
background  documents  or  comments 
received,  go  to  the  Federal  eRuIemaking 
Portal  at  http://www.regulations.gov  and 
search  for  the  docket  ID.  Submitted 
comments  may  also  be  inspected  at 
FEMA,  Office  of  Chief  Counsel,  Room 
835,  500  C  Street,  SW.,  Washington,  DC 
20472. 

II.  Background 

This  Fact  Sheet  provides  Public 
Assistance  applicants  with  information 
on  how  to  properly  monitor  debris 
removal  operations  to  ensure 
compliance  with  Public  Assistance 
guidelines.  Specifically,  the  fact  sheet 
provides  information  on  debris 
monitoring  roles  and  responsibilities, 
monitoring  requirements  by  type  of 
contract,  monitoring  contracts,  reporting 
requirements  and  performance 
measures,  and  contract  procurement 
requirements. 

FEMA  seeks  comment  on  the 
proposed  fact  sheet,  which  is  available 
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online  at  http://www.reguIations.gov  in 
docket  ID  FEMA-2010-0045.  Based  on 
the  comments  received,  FEMA  may  ■ 
make  appropriate  revisions  to  the 
proposed  fact  sheet.  Although  FEMA 
will  consider  any  comments  received  in 
the  drafting  of  the  final  fact  sheet, 

FEMA  will  not  provide  a  response  to 
comments  document.  When  or  if  FEMA 
issues  a  final  fact  sheet,  FEMA  will 
publish  a  notice  of  availability  in  the 
Federal  Register  and  make  the  final  fact 
sheet  available  at  http:// 
www.reguIations.gov. 

Authority:  42  U.S.C.  5121-5207;  44  CFR 
parts  13  and  206. 

David  J.  Kaufman, 

Director,  Office  of  Policy  and  Program 
Analysis,  Federal  Emergency  Management 
Agency. 

[FR  Doc.  2010-18943  Filed  7-30-10;  8:45  am] 

BILLING  CODE  9111-23-P 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-5376-N-77] 

Notice  of  Submission  of  Proposed 
Information  Collection  to  0MB 
Financial  Statement  of  Corporate 
Applicant  for  Cooperative  Housing 
Mortgage 

AGENCY:  Office  of  the  Chief  Information 
Officer,  HUD. 
action:  Notice. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 


Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

Information  provided  is  a  critical 
element  and  the  source  document  by 
which  HUD  determines  the  cooperative 
member  and  group  capacity  to  meet  the 
financial  requirements  of  a  HUD- 
insured  cooperative  project. 

DATES:  Comments  Due  Date:  September 

1,  2010. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and/or  OMB 
approval  Number  (2502-0058)  and 
should  be  sent  to:  HUD  Desk  Officer, 
Office  of  Management  and  Budget,  New 
Executive  Office  Building,  Washington, 
DC  20503;  fax:  202-395-5806. 

FOR  FURTHER  INFORMATION  CONTACT: 
Leroy  McKinney,  Jr.,  Reports 
Management  Officer,  QDAM, 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street,  SW., 
Washington,  DC  20410;  e-mail  Leroy 
McKinney,  Jr.  at 

Leroy.McKinneyJr@hud.gov  or  telephone 
(202)  402-5564.  This  is  not  a  toll-free 
number.  Copies  of  available  documents 
submitted  to  OMB  may  be  obtained 
from  Mr.  McKinney. 

SUPPLEMENTARY  INFORMATION:  This 
notice  informs  the  public  that  the 
Department  of  Housing  and  Urban 
Development  has  submitted  to  OMB  a 
request  for  approval  of  the  Information 
collection  described  below.  This  notice 
is  soliciting  comments  from  members  of 


the  public  and  affecting  agencies 
concerning  the  proposed  collection  of 
information  to:  (1)  Evaluate  whether  the 
proposed  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (2)  Evaluate  the 
accuracy  of  the  agency’s  estimate  of  the 
burden  of  the  proposed  collection  of 
information;  (3)  Enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  Minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond;  including 
through  the  use  of  appropriate 
automated  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

This  notice  also  lists  the  following 
information: 

Title  of  Proposal:  Financial  Statement 
of  Corporate  Applicant  for  Cooperative 
Housing  Mortgage. 

OMB  Approval  Number:  2502-0058. 

Form  Numbers:  HUD-93232-A,  HUD 
forms  can  be  obtained  at:  http:// 
portaI.hu  d. gov /portal/ page/portal/HUD/ 
program_off ices/ administration/ 
hudclips/forms. 

Description  of  the  Need  for  the 
Information  and  Its  Proposed  Use: 
Information  provided  is  a  critical 
element  and  the  source  document  by 
which  HUD  determines  the  cooperative 
member  and  group  capacity  to  meet  the 
financial  requirements  of  a  HUD- 
insured  cooperative  project. 

Frequency  of  Submission:  On- 
occasion. 


Number  of 
respondents 

Annual 

responses 

X 

Hours  per 
response 

=  Burden  hours 

Reporting  Burden . 

.  27 

1 

1 

27 

Total  Estimated  Burden  Hours:  27. 
Status:  Revision  of  a  currently 
approved  collection. 

Authority:  Section  3507  of  the  Paperwork 
Reduction  Act  of  1995,  44  U.S.C.  35,  as 
amended. 

Dated:  July  27,  2010. 

Leroy  McKinney,  Jr., 

Departmental  Reports  Management  Officer, 
Office  of  the  Chief  Information  Officer. 

(FR  Doc.  2010-18913  Filed  7-30-10;  8:45  am] 

BILLING  CODE  4210-67-P 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-5376-N-75] 

Notice  of  Submission  of  Proposed 
information  Collection  to  OMB  Final 
Endorsement  of  Credit  Instrument 
(HUD  Programs) 

agency:  Office  of  the  Chief  Information 
Officer,  HUD 
action:  Notice. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 


soliciting  public  comments  on  the 
subject  proposal. 

Information  collected  is  used  to 
request  final  endorsement  by  HUD  of 
the  credit  instrument.  The  mortgagee/ 
lender  submits  information  to  indicate 
the  schedule  of  advances  made  on  the 
project  and  the  final  advance  to  be 
disbursed  immediately  upon  final 
endorsement. 

DATES:  Comments  Due  Date:  September 

1,  2010. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and/or  OMB 
approval  Number  (2502-0016)  and 
should  be  sent  to:  HUD  Desk  Officer, 
Office  of  Management  and  Budget,  New 
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Executive  Office  Building,  Washington, 
DC  20503;  fax:  202-395-5806. 

FOR  FURTHER  INFORMATION  CONTACT: 

Leroy  McKinney  Jr.,  Reports 
Management  Officer,  QDAM, 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street,  SW., 
Washington,  DC  20410;  e-mail  Leroy 
McKinney  Jr.  at 

LeroyMcKinneyjT@hud.gov  or  telephone 
(202)  402-5564.  This  is  not  a  toll-free 
number.  Copies  of  available  documents 
submitted  to  OMB  may  be  obtained 
from  Mr.  McKinney. . 

SUPPLEMENTARY  INFORMATION:  This 
notice  informs  the  public  that  the 
Department  of  Housing  and  Urban 
Development  has  submitted  to  OMB  a 
request  for  approval  of  the  Information 
collection  described  below.  This  notice 
is  soliciting  comments  from  members  of 


the  public  and  affecting  agencies 
concerning  the  proposed  collection  of 
information  to:  (1)  Evaluate  whether  the 
proposed  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (2)  Evaluate  the 
accuracy  of  the  agency’s  estimate  of  the 
burden  of  the  proposed  collection  of 
information;  (3)  Enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  Minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond;  including 
through  the  use  of  appropriate 
automated  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

This  notice  also  lists  the  following 
information: 


Title  of  Proposal:  Final  Endorsement 
of  Credit  Instrument. 

OMB  Approval  Number:  2502-0016. 

Form  Numbers:  HUD-92023,  HUD 
forms  can  be  obtained  at:  http:/ /portal, 
h  u  d. gov /portal /page /portal /HUD/ 
program_off ices/administration/ 
h  u  deli ps/ forms. 

Description  of  the  Need  for  the 
Information  and  Its  Proposed  Use: 
Information  collected  is  used  to  request 
final  endorsement  by  HUD  of  the  credit 
instrument.  The  mortgagee/lender 
submits  information  to  indicate  the 
schedule  of  advances  made  on  the 
project  and  the  final  advance  to  be 
disbursed  immediately  upon  final 
endorsement. 

Frequency  of  Submission:  on- 
occasion. 


Number  of 

Annual 

Hours  per 

Burden 

respondents 

responses 

response 

hours 

Reporting  Burden . 

.  100 

1 

100 

= 

100 

Total  Estimated  Burden  Hours:  100 
Status:  Revision  of  a  currently 
approved  collection 

Authority:  Section  3507  of  the  Paperwork 
Reduction  Act  of  1995,  44  U.S.C.  35,  as 
amended. 

Dated:  July  27,  2010. 

Leroy  McKinney,  Jr., 

Departmental  Reports  Management  Officer, 
Office  of  the  Chief  Information  Officer. 

[FR  Doc.  2010-18918  Filed  7-30-10;  8:45  amj 
BILUNG  CODE  4210-67-P 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-5376-N-73] 

Notice  of  Submission  of  Proposed 
Information  Collection  to  OMB; 
Ultifamily  Mortgagee’s  Application  for 
Insurance  Benefits  (HUD  Programs) 

AGENCY:  Office  of  the  Chief  Information 
Officer,  HUD. 

ACTION:  Notice. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  thie  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

Mortgagees  provide  information  to 
apply  for  insurance  benefits.  HUD  uses 
the  information  provided  to  cancel 


multifamily  mortgage  insurance 
contracts  and  payments  of  mortgage 
insurance. 

DATES:  Comments  Due  Date:  September 

1, 2010.  • 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and/or  OMB 
approval  Number  (2502-0419)  and 
should  be  sent  to:  HUD  Desk  Officer, 
Office  of  Management  and  Budget,  New 
Executive  Office  Building,  Washington, 
DC  20503; /ax;  202-395-5806. 

FOR  FURTHER  INFORMATION  CONTACT: 
Leroy  McKinney,  Jr.,  Reports 
Management  Officer,  QDAM, 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street,  SW., 
Washington,  DC  20410;  e-mail  Leroy 
McKinney  Jr.  at 

Leroy.McKinneyJr@hud.gov  or  telephone 
(202)  402-5564.  Thb  is  not  a  toll-free 
number.  Copies  of  available  documents 
submitted  to  OMB  may  be  obtained 
from  Mr.  McKinney. 

SUPPLEMENTARY  INFORMATION:  This 
notice  informs  the  public  that  the 
Department  of  Housing  and  Urban 
Development  has  submitted  to  OMB  a 
request  for  approval  of  the  Information 
collection  described  below.  This  notice 
is  soliciting  comments  from  members  of 
the  public  and  affecting  agencies 
concerning  the  proposed  collection  of 
information  to:  (1)  Evaluate  whether  the 
proposed  collection  of  information  is 


necessary  for  the  proper  performance  of 
the  functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (2)  Evaluate  the 
accuracy  of  the  agency’s  estimate  of  the 
burden  of  the  proposed  collection  of 
information;  (3)  Enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  Minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond;including 
through  the  use  of  appropriate 
automated  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

This  notice  also  lists  the  following 
information: 

Title  of  Proposal:  Multifamily 
Mortgagee’s  Application  for  Insurance 
Benefits. 

OMB  Approval  Number:  2502-0419. 

Form  Numbers:  HUD-2747,  HUD 
forms  can  be  obtained  at:  http:// 
portal.hud.gov/portal/page/portal/HUD/ 
program_off ices/administration/ 
hudelips/forms. 

Description  of  the  Need  for  the 
Information  and  Its  Proposed  Use: 
Mortgagees  provide  information  to 
apply  for  insurance  benefits.  HUD  uses 
the  information  provided  to  cancel 
multifamily  mortgage  insurance 
contracts  and  payments  of  mortgage 
insurance. 

Frequency  of  Submission:  on- 
occasion. 
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Number  of 

Annual 

Hours  per 

Burden 

1  1  respondents 

responses 

response 

hours 

Reporting  Burden . 

.  110 

'1 

0.08 

9 

Total  Estimated  Burden  Hours:  9. 
Status:  Extension  without  change  of  a 
currently  approved  collection. 

Authority:  Section  3507  of  the  Paperwork 
Reduction  Act  of  1995,  44  U.S.C.  35,  as 
amended. 

Dated:  July  27,  2010. 

Leroy  McKinney,  Jr., 

Departmental  Reports  Management  Officer, 
Office  of  the  Chief  Information  Officer. 

|FR  Doc.  2010-18923  Filed  7-30-10;  8:45  am] 

BILLING  CODE  4210-67-P 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-5376-N-74] 

Notice  of  Submission  of  Proposed 
information  Collection  to  0MB 
Management  Certifications  and 
Management  Entity  Profile  (HUD 
Programs) 

agency:  Office  of  the  Chief  Information 
Officer,  HUD. 

ACTION:  Notice. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

Owners  of  insured  and  assisted 
multifamily  housing  projects  are 


required  to  submit  documentation  for 
HlJD’s  review  and  approval  of  new 
management  agents. 

DATES:  Comments  Due  Date:  September 

1,  2010. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and/or  OMB 
approval  Number  (2502-0305)  and 
should  be  sent  to:  HUD  Desk  Officer, 
Office  of  Management  and  Budget,  New 
Executive  Office  Building,  Washington, 
DC  20503;  fax:  202-395-5806. 

FOR  FURTHER  INFORMATION  CONTACT: 
Leroy  McKinney  Jr.,  Reports 
Management  Officer,  QDAM, 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street,  SW., 
Washington,  DC  20410;  e-mail  Leroy 
McKinney  Jr.  at 

Leroy.McKinneyfr@hud.gov  or  telephone 
(202)  402-5564.  This  is  not  a  toll-free 
number.  Copies  of  available  documents 
submitted  to  OMB  may  be  obtained 
from  Mr.  McKinney. . 

SUPPLEMENTARY  INFORMATION;  This 
notice  informs  the  public  that  the 
Department  of  Housing  and  Urban 
Development  has  submitted  to  OMB  a 
request  for  approval  of  the  Information 
collection  described  below.  This  notice 
is  soliciting  comments  from  members  of 
the  public  and  affecting  agencies 
concerning  the  proposed  collection  of 
information  to:  (1)  Evaluate  whether  the 
proposed  collection  of  information  is 


necessary  for  the  proper  performance  of 
the  functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility:  (2)  Evaluate  the 
accuracy  of  the  agency’s  estimate  of  the 
burden  of  the  proposed  collection  of 
information;  (3)  Enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected:  and  (4)  Minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond;  including 
through  the  use  of  appropriate 
automated  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

This  notice  also  lists  the  following 
information: 

Title  of  Proposal:  Management 
Certifications  and  Management  Entity 
Profile. 

OMB  Approval  Number:  2502-0305. 

Form  Numbers:  HUD-9832,  HUD— 
9839A,  HUD-9839B,  HUD-9839C,  HUD 
forms  can  be  obtained  at:  http -.//portal. 
hud.gov/ portal/page/ portal/HUD/ 
program_off ices/ administration/ 
hudclips/ forms 

Description  of  the  Need  for  the 
Information  and  Its  Proposed  Use: 

Owners  of  insured  and  assisted 
multifamily  housing  projects  are 
required  to  submit  documentation  for 
HDD’s  review  and  approval  of  new 
management  agents. 

Frequency  of  Submission:,  on- 
occasion. 


Number  of 

Annual 

Hours  per 

Burden 

respondents 

responses 

response 

hours 

Reporting  Burden . . 

.  3,157 

1 

1.24 

= 

3,906 

Total  Estimated  Burden  Hours:  3,906 
Status:  Revision  of  a  currently 
approved  collection. 

Authority:  Section  3507  of  the  Paperwork 
Reduction  Act  of  1995,  44  U.S.C.  35,  as 
amended. 

Dated:  July  27,  2010. 

Leroy  McKinney,  Jr., 

Departmental  Reports  Management  Officer, 
Office  of  the  Chief  Information  Officer. 

[FR  Doc.  2010-18920  Filed  7-30-10;  8:45  am] 

BILLING  CODE  4210-67-P 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-5376-N-76] 

Notice  of  Submission  of  Proposed 
Information  Collection  to  OMB; 
Multifamily  Project  Construction 
Contract,  Building  Loan  Agreement,  & 
Construction  Change;  HUD  Programs 

AGENCY:  Office  of  the  Chief  Information 
Officer,  HUD. 

ACTION:  Notice. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 


review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

Information  is  provided  by 
contractors,  mortgagors/borrowers,  and 
mortgagees/lenders  for  construction  of 
multifamily  projects  and  to  obtain 
approval  of  changes  in  previously 
approved  contract  drawings  and/or 
specifications. 

DATES:  Comments  Due  Date:  September 

1,  2010. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and/or  OMB 
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approval  Number  (2502-0011)  and 
should  be  sent  to:  HUD  Desk  Officer, 
Office  of  Management  and  Budget,  New 
Executive  Office  Building,  Washington, 
DC  20503;  fax:  202-395-5806. 

FOR  FURTHER  INFORMATION  CONTACT: 

Leroy  McKinney  Jr.,  Reports 
Management  Officer,  QDAM, 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street,  SW., 
Washington,  DC  20410;  e-mail  Leroy 
McKinney  Jr.  at  Leroy. 
McKinneyJr@hud.gov  or  telephone  (202) 
402-5564.  This  is  not  a  toll-free  number. 
Copies  of  available  documents 
submitted  to  OMB  may  be  obtained 
from  Mr.  McKinney. 

SUPPLEMENTARY  INFORMATION:  This 
notice  informs  the  public  that  the 
Department  of  Housing  and  Urban 
Development  has  submitted  to  OMB  a 
request  for  approval  of  the  Information 


collection  described  below.  This  notice 
is  soliciting  comments  from  niembers  of 
the  public  and  affecting  agencies 
concerning  the  proposed  collection  of 
information  to:  (1)  Evaluate  whether  the 
proposed  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (2)  Evaluate  the 
accuracy  of  the  agency’s  estimate  of  the 
burden  of  the  proposed  collection  of 
information;  (3)  Enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  Minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond;  including 
through  the  use  of  appropriate 
automated  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 


This  notice  also  lists  the  following 
information: 

Title  of  Proposal:  Multifamily  Project 
Construction  Contract,  Building  Loan 
Agreement,  &  Construction  Change. 

OMB  Approval  Number:  2502-0011. 

Form  Numbers:  HUD-92437,  HUD- 
92441,  HUD-92442,  HUD-92442-A, 
HUD-92442-CA,  HUD-92442-A-CA, 
HUD  forms  can  be  obtained  at:  http:// 
portal.hud.gov/portal/page/portal/HUD/ 
program_off ices/administration/ 
h  u  deli ps/ form  s . 

Description  of  the  Need  for  the 
Information  and  its  Proposed  Use: 
Information  is  provided  by  contractors, 
mortgagors/borrowers,  and  mortgagees/ 
lenders  for  construction  of  multifamily 
projects  and  to  obtain  approval  of 
changes  in  previously  approved  contract 
drawings  and/or  specifications. 

Frequency  of  Submission :  On- 
occasion. 


Number  of 

Annual 

Hours  per 

Burden 

respondents 

responses 

response 

hours 

Reporting  Burden . 

.  1 ,420 

1 

54 

= 

9,140 

Total  Estimated  Burden  Hours:  9,140. 
Status:  Revision  of  a  currently 
approved  collection. 

Authority:  Section  3507  of  the  Paperwork 
Reduction  Act  of  1995,  44  U.S.C.  35,  as 
amended. 

Dated:  July  27,  2010. 

Leroy  McKinney,  Jr., 

Departmental  Reports  Management  Officer, 
Office  of  the  Chief  Information  Officer.  * 
IFR  Doc.  2010-18915  Filed  7-30-10;  8:45  am] 

BILLING  CODE  4210-67-P 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-5374-N-1 2] 

Buy  American  Exceptions  Under  the 
American  Recovery  and  Reinvestment 
Act  of  2009 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Public  and  Indian 
Housing,  HUD. 

ACTION:  Notice. 


SUMMARY:  In  accordance  with  the 
American  Recovery  and  Reinvestment 
Act  of  2009  (Pub.  L.  111-05,  approved 
February  17,  2009)  (Recovery  Act),  and 
implementing  guidance  of  the  Office  of 
Management  and  Budget  (OMB),  this 
notice  advises  that  certain  exceptions  to 
the  Buy  American  requirement  of  the 
Recovery  Act  have  been  determined 
applicable  for  work  using  Capital  Fund 
Recovery  Formula  and  Competition 


(CFRFC)  grant  funds.  Specifically, 
exemptions  were  granted  to  the  Tampa 
Housing  Authority  for  the  purchase  and 
installation  of  tankless  hot  water  heaters 
at  the  North  Boulevard  Homes  and 
mini-split  ductless  Heating,  Ventilation 
and  Air  Conditioning  (HVAC)  systems 
at  the  Mary  Bethune  High  Rise,  and  to 
the  King  County  Housing  Authority  for 
the  purchase  of  energy  efficient 
bathroom  ventilation  fans. 

FOR  FURTHER  INFORMATION  CONTACT: 
Dominique  G.  Blom,  Deputy  Assistant 
Secretary  for  Public  Housing 
Investments,  Office  of  Public  Housing 
Investments,  Office  of  Public  and  Indian 
Housing,  De’partment  of  Housing  and 
Urban  Development,  451  7th  Street, 

SW.,  Room  4130,  Washington,  DC 
20410—4000,  telephone  number  202- 
402-8500  (this  is  not  a  toll-free 
number).  Persons  with  hearing-  or 
speech-impairments  may  access  this 
number  through  TTY  by  calling  the  toll- 
free  Federal  Information  Relay  Service 
at  800-877-8339. 

SUPPLEMENTARY  INFORMATION:  Section 
1605(a)  of  the  Recovery  Act  provides 
that  none  of  the  funds  appropriated  or 
made  available  by  the  Recovery  Act  may 
be  used  for  a  project  for  the 
construction,  alteration,  maintenance,  or 
repair  of  a  public  building  or  public 
work  unless  all  of  the  iron,  steel,  and 
manufactured  goods  used  in  the  project 
are  produced  in  the  United  States. 
Section  1605(b)  provides  that  the  Buy 
American  requirement  shall  not  apply 


in  any  case  or  category  in  which  the 
head  of  a  Federal  department  or  agency 
finds  that:  (1)  Applying  the  Buy 
American  requirement  would  he 
inconsistent  with  the  public  interest;  (2) 
iron,  steel,  and  the  relevant 
manufactured  goods  are  not  produced  in 
the  U.S.  in  sufficient  and  reasonably 
available  quantities  or  of  satisfactory 
quality,  or  (3)  inclusion  of  iron,  steel, 
and  manufactured  goods  will  increase 
the  cost  of  the  overall  project  by  more 
than  25  percent.  Section  1605(c) 
provides  that  if  the  head  of  a  Federal 
department  or  agency  makes  a 
determination  pursuant  to  section 
1605(b),  the  head  of  the  department  or 
agency  shall  publish  a  detailed  written 
justification  in  the  Federal  Register. 

In  accordance  with  section  1605(c)  of 
the  Recovery  Act  and  OMB’s 
implementing  guidance  published  on. 
April  23,  2009  (74  FR  18449),  this  notice 
advises  the  public  that  on  the  following 
dates,  HUD  granted  the  following  two 
exceptions  to  the  Buy  American 
requirement: 

1.  Tampa  Housing  Authority.  On  May 
14,  2010,  upon  request  of  the  Tampa 
Housing  Authority,  HUD  granted  an 
exception  to  the  applicability  of  the  Buy 
American  requirements  with  respect  to 
work,  using  CFRFC  grant  funds,  based 
on  the  fact  that  the  relevant 
manufactured  goods  (tankless  water 
heaters  and  mini-split  ductless  HVAC 
systems)  are  not  produced  in  the  U.S.  in 
sufficient  and  reasonably  available 
quantities  or  of  satisfactory  quality. 
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2.  King  County  Housing  Authority.  On 
June  30,  2010,  upon  request  of  the  King 
County  Housing  Authority,  HUD 
granted  an  exception  to  the  applicability 
of  the  Buy  American  requirements  with 
respect  to  work,  using  CFRFC  grant 
funds,  based  on  the  fact  that  the  relevant 
manufactured  goods  (energy  efficient 
bathroom  ventilation  fans)  are  not 
produced  in  the  U.S.  in  sufficient  and 
reasonably  available  quantities  or  of 
satisfactory  quality. 

Dated:  July  21.  2010. 

Deborah  Hernandez, 

General  Deputy  Assistant  Secretary  for  Public 
and  Indian  Housing. 

[FR  Doe:.  2010-18911  Filed  7-30-10;  8:45  am] 

BILLING  CODE  4210-67-P 

DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-5415-N-02] 

Notice  of  Availability:  Notice  of 
Funding  Availability  (NOFA)  for  Fiscal 
Year  (FY)  2010  Housing  Counseling 
Grant  Program 

agency:  Office  of  the  Chief  of  the 
Human  Capital  Officer,  HUD. 
action:  Notice. 


SUMMARY:  HUD  announces  the 
availability  on  its  website  of  the 
application  information,  submission 
deadlines,  funding  criteria,  and  other 
requirements  for  the  FY2010  Housing 
Counseling  Grant  NOFA. 

Approximately  $79  milliou  is  made 
available  through  this  NOFA,  by  the 
Consolidated  Appropriations  Act,  2010 
(Pub.  L.  111-117,  approved  December 
16,  2009),  tx)  support  the  delivery  of  a 
wide  variety  of  housing  counseling 
services  to  homebuyers,  homeowners, 
low-  and  moderate-income  renters  and 
the  homeless.  The  primary  objectives  of 
the  program  are  to  improve  financial 
literacy,  expand  homeownership 
opportunities,  improve  access  to 
affordable  housing,  and  preventing 
foreclosure. 

The  notice  providing  information 
regarding  the  application  process, 
binding  criteria  and  eligibility 
requirements  can  be  found  using  the 
Department  of  Housing  and  Urban 
Development  agency  link  on  the 
Grants.gov/Find  Web  site  at  http:// 
www.grants.gov/search/agency.do.  A 
link  to  Grants.gov  is  also  available  on 
the  HUD  Web  site  at  http:// 

WWW. hud.gov/ offices/ a  dm/grants/ 
fundsavail.cfm.  The  Gatalogue  of 
Federal  Domestic  Assistance  (CFDA) 
number  for  the  Housing  Gounseling 
Program  is  14.169.  Applications  must  be 


submitted  electronically  through 
Grants.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  For 

information  concerning  the  Housing 
Counseling  Program,  please  contact 
Terri  Gilyard-Ames,  Program  Support 
Division,  Office  of  Single  Family 
Housing,  Office  of  Housing,  at 
202-402-3025.  Questions  regarding  the 
FY2010  General  Section  should  be 
directed  to  the  Office  of  Departmental 
Grants  Management  and  Oversight  at 
202-708-0667  (this  is  not  a  toll-free 
number)  or  the  NOFA  Information 
Center  at  1-800-HUD-8929  (toll-free). 
Persons  with  speech  or  hearing 
impairments  may  access  this  telephone 
number  via  TTY  by  calling  the  toll-free 
Federal  Information  Relay  Service 
during  working  hours  at  800-877-8339. 

Dated:  July  26,  2010. 

Barbara  S.  Dorf, 

Director,  Office  of  Departmental  Grants, 
Management  and  Oversight,  Office  of  the 
Chief  of  the  Human  Capital  Officer. 

|FR  Doc.  2010-18906  Filed  7-30-10;  3;45  am] 

BILLING  CODE  4210-67-P 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  5300-FA-06] 

Announcement  of  Funding  Awards  for 
Healthy  Homes  and  Lead  Hazard 
Control  Grant  Programs  for  Fiscal  Year 
2009 

AGENCY:  Office  of  the  Secretary,  Office 
of  Healthy  Homes  and  Lead  Hazard 
Control 

ACTION:  Announcement  of  awards 
funded. 

SUMMARY:  In  accordance  with  Section 
102(a)(4)(C)  of  the  Department  of 
Housing  and  Urban  Development 
Reform  Act  of  1989,  this  announcement 
notifies  the  public  of  funding  decisions 
made  by  the  Department  in 
competitions  for  funding  under  the 
Office  of  Healthy  Homes  and  Lead 
Hazard  Control  Grant  Program  Notices 
of  Funding  Availability.  This 
announcement  contains  the  name  and 
address  of  the  award  recipients  and  the 
amounts  of  award  awarded. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Matthew  Ammon,  Department  of 
Housing  and  Urban  Development,  Office 
of  Healthy  Homes  and  Lead  Hazard 
Control,  Room  8236,  451  Seventh  Street, 
SW.,  Washington,  DC  20410,  telephone 
(202)  402-  4337.  Hearing-and  speech- 
impaired  persons  may  access  the 
number  above  via  TTY  by  calling  the 
toll  free  Federal  Relay  Service  at 
1-800-877-8339. 


SUPPLEMENTARY  INFORMATION:  The  2009 
awards  were  announced  December  29, 
2008.  These  awards  were  the  result  of 
competitions  announced  in  a  Federal 
Register  notice  published  on  May  22, 
2009  for  Lead  Based  Paint  Hazard 
Control,  and  Lead  Hazard  Reduction 
Demonstration  Grant  Programs  (FR- 
5300-N--06);  on  September  21,  2009  for 
the  Healthy  Homes  Demonstration  (FR- 
5300-N-17),  Lead  Hazard  Control 
Capacity  Building  (FR-5300-N-31)  and 
Green  and  Healthy  Homes  Technical 
Studies  (FR-5300-N-20);  and  on  June 
17,  2009  for  the  Healthy  Homes 
Technical  Studies  Grant  Programs  (FR- 
5300-N-07).  The  purpose  of  the 
competitions  was  to  award  funding  for 
grants  and  cooperative  agreements  for 
the  Office  of  Healthy  Homes  and  Lead 
Hazard  Control  Grant  Programs. 
Applications  were  scored  and  selected 
on  the  basis  of  selection  criteria 
contained  in  these  Notices.  A  total  of 
$129,050,449  was  awarded  under  the 
Consolidated  Appropriations  Act,  2009 
(Pub.  L.  111-88)  and  prior  year 
appropriations.  In  accordance  wdth 
Section  102(a)(4)(C)  of  the  Department 
of  Housing  and  Urban  Development 
Reform  Act  of  1989  (103  Stat.  1987;  42 
U.S.C.  3545),  the  Department  is 
publishing  the  names,  addresses,  and 
the  amount  of  these  awards  as  follows: 

1.  A  total  of  $67,826,437  was  awarded 
to  26  grantees  for  the  Lead  Based  Paint 
Hazard  Control  Grant  Program  under  the 
Consolidated  Appropriations  Act,  2009: 
City  of  Huntington  Park,  6550  Miles 
Avenue,  Huntington  Park,  CA  90255, 
$1,570,000;  City  of  South  Lake  Tahoe, 
1901  Airport  Road,  Suite  107,  South 
Lake  Tahoe,  CA  96;150,  $1,500,000; 

State  of  Connecticut  Department  of 
Social  Serv’^ices,  25  Sigourney  Street, 
Hartford,  CT  06106,  $3,000,000;  City  of 
Kankakee,  199  S.  East  Avenue,  Suite  1, 
Kankakee,  IL  60901,  $3,000,000;  Will 
County,  302  North  Chicago  Street,  Joliet, 
IL  60432,  $2,070,000;  Health  and 
Hospital  Corporation  of  Marion  County, 
3838  North  Rural  Street,  Indianapolis, 

IN  46205,  $3,069,893;  Indiana  State 
Department  of  Health,  2  North  Meridian 
Street,  Indianapolis,  IN  46204, 
$1,140,000;  Louisville  Jefferson  County 
Metro  Government,  527  West  Jefferson 
Street,  Louisville,  KY  40202, 

$2,724,823;  City  of  Boston,  26  Court 
Street,  Boston,  MA  02136,  $3,070,000; 
City  of  Lynn  Massachusetts,  Office  of 
Economic  &  Community  Development, 
Lynn  City  Hall,  Room  311,  Lynn,  MA 
01902,  $2,000,000;  City  of  Worcester,  44 
Front  Street,  Suite  520,  Worcester,  MA 
01608,  $3,000,754;  Genesee  County 
Health  Department,  630  Saginaw  Street, 
Suite  4,  Flint,  MI  48502,  $2,070,000; 
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Michigan  Department  of  Community 
Health,  P.O.  Box  30195,  Lansing,  MI 
48909,  $3,070,000;  Berrien  County 
Health  Department,  769  Pipestone, 
Benton  Harbor,  MI  49022,  $2,000,000; 
Hennepin  County,  417  North  5th  Street, 
Suite  320,  Minneapolis,  MN  55401, 
$3,070,000;  City  of  Winston-Salem,  100 
East  First  Street,  Suite  423,  Winston- 
Salem,  NC  27102,  $2,070,000;  Monroe 
County  Department  of  Public  Health, 

111  Westfall  Road,  Room  908A,  P.O. 

Box  92832,  Rochester,  NY  14692, 
$3,070,000;  Chautauqua  County,  7 
North  Erie  Street,  Mayville,  NY  14757, 
$2,641,354;  City  of  Rochester,  30 
Church  Street,  Room  005A  Rochester, 

NY  14614,  $2,199,613;  City  of 
Springfield  Ohio,  76  East  High  Street, 
Springfield,  OH  45502,  $3,070,000;  City 
of  Newark  Ohio,  40  West  Maine  Street, 
Suite  407,  Newark,  OH  43055, 
$3,070,000;  Montgomery  County  Ohio, 
451  W.  Third  Street,  Dayton,  OH  45422, 
$3,070,000;  Pennsylvania  Department  of 
Health,  7th  Floor  East  Wing,  Health  and 
Welfare  Building,  625  Forster  Street, 
Harrisburg,  PA  17120,  $3,070,000; 
County  of  Lawrence,  430  Court  Street, 
New  Castle,  PA  16103,  $3,070,000; 
Shelby  County  Department  of  Housing, 
1075  Mullins  Station  Road,  Memphis, 

TN  38134,  $3,070,000;  Houston 
Department  of  Health  and  Human 
Services,  8000  North  Stadium  Drive, 

2nd  Floor,  Houston,  TX  77054, 
$3,070,000. 

2.  A  total  of  $48,000,000  was  awarded 
to  15  grantees  for  the  Lead  Hazard 
Reduction  Demonstration  Grant 
Program  under  the  Consolidated 
Appropriations  Act,  2009:  State  of 
Connecticut  Department  of  Social 
Services,  25  Sigourney  Street,  Hartford, 
CT  06106,  $3,000,000;  City  of  Worcester 
Massachusetts,  44  Front  Street,  Suite 
520,  Worcester,  MA  01608,  $3,000,754; 
Baltimore  County  Maryland,  6401  York 
Road,  Second  Floor,  Baltimore,  MD 
21212;  $4,000,000;  City  of  Detroit,  65 
Cadillac  Square,-  Suite  2300,  Detroit,  MI 
48226,  $3,525,372;  Hennepin  County, 
417  North  5th  Street,  Suite  320, 
Minneapolis,  MN  55401,  $3,000,000; 
County  of  Westchester,  148  Martine 
Avenue,  Room  414,  White  Plains,  NY 
10601,  $1,150,000;  Nassau  County,  40 
Main  Street,  3rd  Floor,  Hempstead,  NY 
11550-4042,  $4,000,000;  Syracuse  Lead 
Hazard  and  Control  Program,  201  Easy 
Washington  Street,  Room  500,  Svracuse, 
NY  13202,  $2,050,000;  City  of  Akron 
Ohio,  161  South  High  Street,  Akron,  OH 
44308,  $4,000,000;  City  of  Portland,  421 
SW  Sixth  Avenue,  Suite  1100,  Portland, 
OR  97204,  $4,000,000;  Redevelopment 
Authority  of  the  City  of  Erie,  917  State 
Street,  Erie,  PA  16501,  $4,000,000;  City 


of  San  Antonio,  1400  South  Flores,  San 
Antonio,  TX  78204,  $2,023,874; 

Houston  Department  of  Health  and 
Human  Services,  8000  North  Stadium 
Drive,  2nd  Floor,  Houston,  TX  77054, 
$2,250,000;  Kenosha  County 
Department  of  Human  Services,  8600 
Sheridan  Road,  Suite  600,  Kenosha,  WI 
53143,  $4,000,000;  Wisconsin 
Department  of  Health  Services,  1  West 
Wilson  Street,  P.O.  Box  7850,  Madison, 
WI  53707,  $4,000,000. 

3.  A  total  of  $6,124,128  was  awarded 
to  7  grantees  for  the  Healthy  Homes 
Demonstration  Grant  Program  under  the 
Consolidated  Appropriations  Act,  2009: 
County  of  Alameda  Lead  Poisoning 
Prevention  Program,  2000  Embarcadero 
Suite  300,  Oakland,  CA  94606, 

$875,000;  City  of  San  Diego,  9601 
Ridgehaven  Court,  Ste.  310,  San  Diego, 
CA  92123,  $874,667;  Boston  Public 
Health  Commission,  1010 
Massachusetts  Avenue,  Boston,  MA 
02118,  $874,563;  Coalition  to  End 
Childhood  Lead  Poisoning,  2714 
Hudson  Street,  Baltimore,  MD  21224, 
$875,000;  Cuyahoga  County  Board  of 
Health,  5550  Venture  Dr.,  Parma,  OH 
44130,  $875,000;  Multnomah  County, 

426  SW  Stark  Street  8th  floor,  Portland, 
OR  97204,  $874,898;  Eastern  Virginia 
Medical  School,  358  Mowbray  Arch,  PO 
Box  1980,  Norfolk,  VA  23501,  $875,000. 

4.  A  total  of  $4,081,824  was  awarded 
to  7  grantees  for  the  Healthy  Homes 
Technical  Studies  Grant  Program  under 
the  Consolidated  Appropriations  Act, 
2009:  Boston  Public  Health 
Commission,  1010  Massachusetts 
Avenue,  Boston,  MA  02118,  $799,503; 
City  of  Somerville,  OSPCD,  Somerville, 
MA  02143,  $749,893;  Saint  Louis  ’ 
University,  211  North  Grand  Boulevard, 
St.  Louis,  MO  63103,  $326,246; 
Washington  University,  660  South 
Euclid  Avenue,  St.  Louis,  MO  63110, 
$599,937;  Rutgers,  The  State  University 
of  New  Jersey,  3  Rutgers  Plaza,  New 
Brunswick,  NJ  08901,  $251,453;  The 
Trustees  of  Columbia  University  in  the 
City  of  New  York,  630  West  168th 
Street,  Box  49,  New  York,  NY  10032, 
$799,947;  University  of  Cincinnati,  51 
Goodman  Drive,  University  Hall,  Suite 
530,  PO  Box  210222,  Cincinnati,  OH 
45221,  $554,845. 

5.  A  total  of  $2,400,000  was  awarded 
to  4  grantees  for  the  Green  and  Healthy 
Homes  Technical  Studies  Grant  Program 
under  the  Consolidated  Appropriations 
Act,  2009:  Arizona  Board  of  Regents  for 
Arizona  State  University,  1711  South 
Rural  Road,  Tempe,  AZ  85287, 

$450,000;  National  Center  for  Healthy 
Housing,  10320  Little  Patuxent 
Parkway,  Columbia,  MD  21044, 
$650,000;  Environmental  Health  Watch, 
3500  Lorain  Avenue,  Room  301, 


Cleveland,  OH  44113,  $650,000; 

Rutgers,  the  State  University  of  New 
.Jersey,  3  Rutgers  Plaza,  New  Brunswick, 
NJ  08901,  $650,000. 

6.  A  total  of  $618,060  was  awarded  to 
7  grantees  for  the  Lead  Hazard  Control 
Capacity  Building  Grant  Program  under 
the  Consolidated  Appropriations  Act, 
2009;  City  of  Jacksonville,  #1  Municipal 
Drive,  Jacksonville,  AR  72076,  $60,000; 
Pembroke  Township,  4530  South  Main 
Street,  Pembroke  Township,  IL  60958, 
$71,423;  Spirit  Lake  Nation,  PO  Box  99, 
Fort  Totten,  ND  58335,  $100,000;  Public 
Health  Solutions  District  Health 
Department,  995  East  Highway  33,  Suite 
1,  Crete,  NE  68333,  $94,577;  Broome 
County  Health  Department,  225  Front 
Street,  Broome,  NY  13905,  $100,000; 
Niagara  CountyJDepartment  of  Health, 
5467  Upper  Mountain  Road,  Lockport, 
NY  14094,  $100,000;  City  of  Waukesha, 
A  Wisconsin  Municipal  Corporation, 
201  Delafield  Street,  Waukesha,  WI 
53188,  $92,060. 

Dated:  July  26,  2010. 

Office  of  Healthy  Homes  and  Lead  Hazard 
Control. 

Jon  L.  Gant, 

Director,  Office  of  Healthy  Homes  and  Lead 
Hazard  Control. 

[FR  Doc.  2010-18909  Filed  7-30-10;  8:45  am) 

BILLING  CODE  4210-67-P 


DEPARTMENT  OF  JUSTICE 

[0MB  Number  1124-0002] 

National  Security  Division:  Agency 
Information  Collection  Activities: 
Proposed  Collection;  Comments 
Requested 

action:  60-Day  Notice  of  Information 
Collection  Under  Review:  Supplemental 
Statement  (Foreign  Agents). 

The  Department  of  Justice  (DOJ), 
National  Security  Division  (NSD),  will 
be  submitting  the  following  information 
collection  request  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  and  approval  in  accordance  with 
the  Paperwork  Reduction  Act  of  1995. 
The  proposed  information  collection  is 
published  to  obtain  comments  from  the 
public  and  affected  agencies.  Comments 
are  encouraged  and  will  be  accepted  for 
“sixty  days”  until  October  1,  2010.  This 
process  is  conducted  in  accordance  with 
.  5  CFR  1320.10. 

If  you  have  comments  especially  on 
the  estimated  public  burden  or 
associated  response  time,  suggestions, 
or  need  a  copy  of  the  proposed 
information  collection  instrument  with 
instructions  or  additional  information, 
please  write  to  U.S.  Department  of 
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Justice,  10th  &  Constitution  Avenue, 

NW.,  National  Security  Division, 
Counterespionage  Section/Registration 
Unit,  Bond  Building — Room  9300, 
Washington,  DC  20530.  If  you  need  a 
copy  of  the  collection  instrument  with 
instructions,  or  have  additional 
information,  please  contact  the 
Registration  Unit  at  202-514-1216. 

Written  comments  and  suggestions 
from  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  are  encouraged.  Your 
comments  should  address  one  or  more 
of  the  following  four  points: 

— Evaluate  whether  the  proposed 

collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

— Evaluate  the  accuracy  of  the  agencies 
estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

— Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

— Minimize  the  burden  of  the  collection 
of  information  on  those  who  are  to 
respond,  including  through  the  use  of 
appropriate  automated,  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms 
of  information  technology,  e.g., 
permitting  electronic  submission  of 
responses. 

Overview  of  this  information 
collection: 

(1)  Type  of  Information  Collection: 
Extension  of  currently  approved 
collection. 

(2)  Title  of  the  Form/Collection: 
Supplemental  Statement  (Foreign 
Agents). 

(3)  The  agency  form  number  and  the 
applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  Form  Number;  NSD-2. 
National  Security  Division,  U.S. 

'  Department  of  Justice.  Pursuant  to 
Section  212  of  Public  Law  110-81,  the 
Honest  Leadership  and  Open 
Government  Act  of  2007  (HLOGA),  the 
FARA  registration  forms  recently 
submitted  to  OMB  for  3  year  renewal 
approvals,  contain  fillable-fileable,  and 
E-signature  capabilities,  and  the  E-Filing 
system  under  development  and  near 
completion  will  permit  registrants  to  file 
their  registration  forms  electronically  to 
the  FARA  Registration  Unit,  24  hours  a 
day,  seven  days  a  week.  FARA  E-Filing 
will  be  accessed  via  the  FARA  public 
Web  site  located  at 

http://www.fara.gov,  and"  will  provide 
instructions  to  assist  registrants  in 


completing,  signing  and  submitting  the 
forms,  as  well  as  instructions  on  how  to 
electronically  pay  the  required 
registration  fees  via  online  credit  or 
debit  card  payments. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  Business  or  other  for- 
profit,  Not-for-profit  institutions,  and 
individuals  or  households.  The  form  is 
required  by  the  provisions  of  the 
Foreign  Agents  Registration  Act  of  1938, 
as  amended,  22  U.S.C.  611,  et  seq.,  must 
be  filed  by  the  foreign  agent  within 
thirty  days  after  the  expiration  of  each 
period  of  six  months  succeeding  the 
original  filing  date,  and  must  contain 
accurate  and  complete  information  with 
respect  to  the  foreign  agent’s  activities, 
receipts  and  expenditures. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  response:  The 
total  estimated  number  of  responses  is 
491  respondents  at  1.375  hours  (1  hour 
and  22  minutes)  per  response  (2 
responses  annually). 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  There  are  an  estimated  1,375 
annual  burden  hours  associated  with 
this  collection. 

If  additional  information  is  required 
contact:  Lynn  Bryant,  Department 
Clearance  Officer,  Policy  and  Planning 
Staff,  Justice  Management  Division, 
Department  of  Justice,  Two  Constitution 
Square,  Suite  2E-502,  145  N  Street,  NE., 
Washington,  DC  20530. 

Dated;  July  28,  2010. 

Lynn  Bryant, 

Department  Clearance  Officer,  U.S. 
Department  of  Justice. 

(FR  Doc.  2010-18865  Filed  7-30-10;  8:45  am] 

BILLING  CODE  4410-PF-P 


DEPARTMENT  OF  JUSTICE 

[OMB  Number  1124-0006] 

National  Security  Division;  Agency 
Information  Collection  Activities: 
Proposed  Collection;  Comments 
Requested 

ACTION:  60-Day  Notice  of  Information 
Collection  Under  Review:  Exhibit  A  to 
Registration  Statement  (Foreign  Agents). 

The  Department  of  Justice  (DOJ), 
National  Security  Division  (NSD),  will 
be  submitting  the  following  information 
collection  request  to  the  Office  of 
Management  and.  Budget  (OMB)  for 
review  and  approval  in  accordance  with 
the  Paperwork  Reduction  Act  of  1995. 
The  proposed  information  collection  is 
published  to  obtain  comments  from  the 


public  and  affected  agencies.  Comments 
are  encouraged  and  will  be  accepted  for 
“sixty  days”  until  October  1,  2010.  This 
process  is  conducted  in  accordance  with 
5  CFR  1320.10. 

If  you  have  comments  especially  on 
the  estimated  public  burden  or 
associated  response  time,  suggestions, 
or  need  a  copy  of  the  proposed 
information  collection  instrument  with 
instructions  or  additional  information, 
please  write  to  U.S.  Department  of 
Justice,  10th  &  Constitution  Avenue, 
NW.,  National  Security  Division, 
Counterespionage  Section/Registration 
Unit,  Bond  Building — Room  9300, 
Washington,  DC  20530.  If  you  need  a 
copy  of  the  collection  instrument  with 
instructions,  or  have  additional 
information,  please  contact  the 
Registration  Unit  at  202-514-1216.  * 
Written  comments  and  suggestions 
from  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  are  encouraged.  Your 
comments  should  address  one  or  more 
of  the  following  four  points: 

— Evaluate  whether  the  proposed 

collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

— Evaluate  the  accuracy  of  the  agencies 
estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 
— Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

— Minimize  the  burden  of  the  collection 
of  information  on  those  who  are  to 
respond,  including  through  the  use  of 
appropriate  automated,  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms 
of  information  technology,  e.g., 
permitting  electronic  submission  of 
responses. 

Overview  of  This  Information 
Collection 

(1)  Type  of  Information  Collection: 
Extension  of  currently  approved 
information  collection. 

(2)  Title  of  the  Form/Collection: 
Exhibit  A  to  Registration  Statement 
(Foreign  Agents). 

(3)  The  agency  form  number,  if  any, 
and  the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  Form  Number:  NSD— 3. 
National  Security  Division,  U.S. 
Department  of  Justice.  Pursuant  to 
Section  212  of  Public  Law  110-81,  the 
Honest  Leadership  and  Open 
Government  Act  of  2007  (HLOGA),  the 
FARA  registration  forms  recently 
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submitted  to  OMB  for  3  year  renewal 
approvals,  contain  fillable-fileable,  and 
E-signature  capabilities,  and  the  E- 
Filing  system  under  development  and 
near  completion  will  permit  registrants 
to  file  their  registration  forms 
electronically  to  the  FARA  Registration 
Unit,  24  hours  a  day,  seven  days  a  week. 
FARA  E-Filing  will  be  accessed  via  the 
FARA  public  website  located  at  http:// 
Hww.fara.gov,  and  will  provide 
instructions  to  assist  registrants  in 
completing,  signing  and  submitting  the 
forms,  as  well  as  instructions  on  how  to 
electronically  pay  the  required 
registration  fees  via  online  credit  or 
debit  card  payments. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  Business  or  other  for- 
profit;  not-for-profit  institutions,  and 
individuals  or  households.  The  form  is 
used  to  register  foreign  agents  as 
required  by  the  Foreign  Agents 
Registration  Act  of  1938,  as  amended, 

22  U.S.C.  611,  ef  seq.,  must  set  forth  the 
information  required  to  be  disclosed 
concerning  each  foreign  principal,  and 
must  be  utilized  within  10  days  of  date 
contract  is  made  or  when  initial  activity 
occurs,  whichever  is  first. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  response:  The 
total  estimated  number  of  responses  is 
164  at  approximately  .49  hours  (29 
minutes)  per  response. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  There  are  an  estimated  80 
annual  total  burden  hours  associated 
with  this  information  collection. 

If  additional  information  is  required 
contact:  Lynn  Bryant,  Department 
Clearance  Officer,  Policy  and  Planning 
Staff,  Justice  Management  Division, 
Department  of  Justice,  Two  Constitution 
Square,  Suite  2E-502, 145  N  Street,  NE., 
Washington,  DC  20530. 

Dated:  July  28,  2010. 

Lynn  Bryant 

Department  Clearance  Officer,  U.S. 
Department  of  fustice. 

(re  Doc.  2010-18868  Filed  7-30-10;  8:45  am] 

BILLING  CODE  4410-PF-P 


DEPARTMENT  OF  JUSTICE 
[OMB  Number  1 1 24-0004] 

National  Security  Division:  Agency 
Information  Collection  Activities: 
Proposed  Collection;  Comments 
Requested: 

ACTION:  60-Day  Notice  of  Information 
Collection  Under  Review:  Exhibit  B  to 
Registration  Statement  (Foreign  Agents). 


The  Department  of  Justice  (DOJ), 
National  Security  Division  (NSD),  will 
be  submitting  the  following  information 
collection  request  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  and  approval  in  accordance  with 
the  Paperwork  Reduction  Act  of  1995. 
The  proposed  information  collection  is 
published  to  obtain  comments  from  the 
public  and  affected  agencies.  Comments 
are  encouraged  and  will  be  accepted  for 
“sixty  days”  until  October  1,  2010.  This 
process  is  conducted  in  accordance  with 

5  CFR  1320.10. 

If  you  have  comments,  suggestions,  or 
additional  information,  especially 
regarding  the  estimated  public  burden 
or  associated  response  time,  please 
write  to  U.S.  Department  of  Justice,  10th 

6  Constitution  Avenue,  NW.,  National 
Security  Division,  Counterespionage 
Section/Registration  Unit,  Bond 
Building — Room  9300,  Washington,  DC 
20530.  If  you  need  a  copy  of  the 
proposed  information  collection 
instrument  with  instructions,  or  have 
additional  information,  please  contact 
the  Registration  Unit  at  (202)  514-1216. 

Written  comments  and  suggestions 
from  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  are  encouraged.  Your 
comments  should  address  one  or  more 
of  the  following  four  points: 

— Evaluate  whether  the  proposed 

collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

— Evaluate  the  accuracy  of  the  agencies 
estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 
— Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

— Minimize  tbe  burden  of  tbe  collection 
of  information  on  those  who  are  to 
respond,  including 'through  the  use  of 
appropriate  automated,  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms 
of  information  technology,  e.g., 
permitting  electronic  submission  of 
responses. 

Overview  of  this  information 
collection: 

(1)  Type  of  Information  Collection: 
Extension  of  currently  approved 

.  collection. 

(2)  Title  of  the  Form/Collection: 
Exhibit  B  to  Registration  Statement 
(Foreign  Agents). 

(3)  Agency  form  number,  if  any,  and 
the  applicable  component  of  the 
Department  of  fustice  sponsoring  the 


collection:  Form  Number:  NSD-4. 
National  Security  Division,  U.S. 
Department  of  Justice.  Pursuant  to 
Section  212  of  Public  Law  110-81,  tbe 
Honest  Leadership  and  Open 
Government  Act  of  2007  (HLOGA),  the 
FARA  registration  forms  recently 
submitted  to  OMB  for  3  year  renewal 
approvals,  contain  fillable-fileable,  and 
E-signature  capabilities,  and  the  E- 
Filing  system  under  development  and 
near  completion  will  permit  registrants 
to  file  their  registration  forms 
electronically  to  the  FARA  Registration 
Unit,  24  hours  a  day,  seven  days  a  week. 
FARA  E-Filing  will  be  accessed  via  the 
FARA  public  Web  site  located  at 
http://www.fara.gov,  and  will  provide 
instructions  to  assist  registrants  in 
completing,  signing  and  submitting  tbe 
forms,  as  well  as  instructions  on  how  to 
electronically  pay  the  required 
registration  fees  via  online  credit  or 
debit  card  payments. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  Business  or  other  for- 
profit,  Not-for-profit  institutions,  and 
individuals  or  households.  The  form  is 
required  by  the  provisions  of  the 
Foreign  Agents  Registration  Act  of  1938, 
22  U.S.C.  611  et  seq.,  and  must  set  forth 
the  agreement  or  understanding 
between  the  registrant  and  each  of  his 
foreign  principals,  as  well  as,  the  nature 
and  method  of  performance  of  such 
agreement  or  understanding,  and  the 
existing  or  proposed  activities  engaged 
in  or  to  be  engaged  in,  including 
political  activities,  by  the  registrant  for 
the  foreign  principal. 

(5)  An  estimate  of  the  total  number  of 
responses  and  tbe  amount  of  time 
estimated  for  an  average  response:  The 
total  estimated  number  of  responses  is 
164  at  approximately  .33  hours  (20 
minutes)  per  response. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  There  are  an  estimated  54 
annual  total  burden  hours  associated 
with  this  collection. 

If  additional  information  is  required 
contact:  Lynn  Bryant,  Department 
Clearance  Officer,  Policy  and  Planning 
Staff,  Justice  Management  Division, 
Department  of  Justice,  Two  Constitution 
Square,  Suite  2E-502, 145  N  Street,  NE., 
Washington,  DC  20530. 

Dated:  July  28,  2010. 

Lynn  Bryant, 

Department  Clearance  Officer,  U  S. 
Department  of  fustice. 

[FR  Doc.  2010-18869  Filed  7-30-10;  8:45,  am] 

BILLING  CODE  4410-PF-P 
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DEPARTMENT  OF  JUSTICE 

[0MB  Number  1124-0001] 

National  Security  Division;  Agency 
Information  Collection  Activities: 
Proposed  Collection;  Comments 
Requested 

action:  60-Day  Notice  of  Information 
Collection  under  Review:  Registration 
Statement  (Foreign  Agents). 

The  Department  of  Justice  (DOJ), 
National  Security  Division  (NSD),  will 
be  submitting  the  following  information 
collection  request  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  and  approval  in  accordance  with 
the  Paperwork  Reduction  Act  of  1995. 
The  proposed  information  collection  is 
published  to  obtain  comments  from  the 
public  and  affected  agencies.  Comments 
are  encouraged  and  will  be  accepted  for 
“sixty  days”  until  October  1,  2010.  This 
process  is  conducted  in  accordance  with 
5  CFR  1320.10. 

If  you  have  comments  especially  on 
the  estimated  public  burden  or 
associated  response  time,  suggestions, 
or  need  a  copy  of  the  proposed 
information  collection  instrument  with 
instructions  or  additional  information, 
please  write  to  U.S.  Department  of 
Justice,  10th  &  Constitution  Avenue, 
NW.',  National  Security  Division, 
Counterespionage  Section/Registration 
Unit,  Bond  Building — Room  9300, 
Washington,  DC  20530.  If  you  need  a 
copy  of  the  collection  instrument  with 
instructions,  or  have  additional 
information,  please  contact  the 
Registration  Unit  at  202.514.1216. 

Written  comments  and  suggestions 
from  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  are  encouraged.  Your 
comments  should  address  one  or  more 
of  the  following  four  points: 

— Evaluate  whether  the  proposed 

collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

— Evaluate  the  accuracy  of  the  agencies 
estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 
— Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

— Minimize  the  burden  of  the  collection 
of  information  on  those  who  are  to 
respond,  including  through  the  use  of 
appropriate  automated,  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms 


of  information  technology,  e.g., 
permitting  electronic  submission  of 
responses. 

Overview  of  This  Information 
Collection 

(1)  Type  of  Information  Collection: 
Extension  of  currently  approved 
collection. 

(2)  Title  of  the  Form/Collection: 
Registration  Statement  (Foreign  Agents). 

(3)  The  agency  form  number,  if  any, 
and  the  applicable  component  of  the 
Department  offustice  sponsoring  the 
collection:  Form  Number:  NSD-1. 
National  Security  Division,  U.S. 
Department  of  Justice.  Pursuant  to 
Section  212  of  Public  Law  110-81,  the 
Honest  Leadership  and  Open 
Government  Act  of  2007  (HLOGA),  the 
FARA  registration  forms  recently 
submitted  to  OMB  for  3  year  renewal 
approvals,  contain  fillable-fileable,  and 
E-signature  capabilities,  and  the  E-Filing 
system  under  development  and  near 
completion  will  permit  registrants  to  file 
their  registration  forms  electronically  to 
the  FARA  Registration  Unit,  24  hours  a 
day,  seven  days  a  week.  FARA  E-Filing 
will  be  accessed  via  the  FARA  public 
Web  site  located  at 

http://www.fara.gov,  and  will  provide 
instructions  to  assist  registrants  in 
completing,  signing  and  submitting  the 
forms,  as  well  as  instructions  on  how  to 
electronically  pay  the  required 
registration  fees  via  online  credit  or 
debit  card  payments. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  Business  or  other  for- 
profit,  Not-for-profit  institutions,  and 
individuals  or  households.  The  form 
contains  registration  statement  and 
information  used  for  registering  foreign 
agents  under  the  Foreign  Agents 
Registration  Act  of  1938,  as  amended, 

22  U.S.G.  611,  et  seq. 

(5)  An  estimate  of  the  total  number  of 
responses  and  the  amount  of  time 
estimated  for  an  average  response:  The 
total  estimated  number  of  responses  is 
67  at  approximately  1.375  hours  (1  hour 
and  22  minutes)  per  response. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  There  are  an  estimated  92 
annual  burden  hours  associated  with 
this  collection. 

If  additional  information  is  required 
contact:  Lynn  Bryant,  Department 
Clearance  Officer,  Policy  and  Planning 
Staff,  Justice  Management  Division, 
Department  of  Justice,  Two  Constitution 
Square,  Suite  2E-502,  145  N  Street,  NE., 
Washington,  DC  20530. 


Dated:  July  28,  2010. 

Lynn  Bryant, 

Department  Clearance  Officer,  U.S. 
Department  of  Justice. 

[FR  Doc.  2010-18866  Filed  7-30-10;  8:45  am] 

BILLING  CODE  4410-PF-P 


DEPARTMENT  OF  JUSTICE 

National  Security  Division 
[OMB  Number  1124-0005] 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comments  Requested 

action:  60-Day  Notice  of  Information 
Collection  under  Review:  Short-Form 
Registration  Statement  (Foreign  Agents). 

The  Department  of  Justice  (DOJ), 
National  Security  Division  (NSD),  will 
be  submitting  the  following  information 
collection  request  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  and  approval  in  accordance  with 
the  Paperwork  Reduction  Act  of  1995. 
The  proposed  information  collection  is 
published  to  obtain  comments  from  the 
public  and  affected  agencies.  Comments 
are  encouraged  and  will  be  accepted  for 
“sixty  days”  until  October  1,  2010.  This 
process  is  conducted  in  accordance  with 

5  CFR  1320.10. 

If  you  have  comments,  suggestions,  or 
additional  information,  especially 
regarding  the  estimated  public  burden 
or  associated  response  time,  please 
write  to  U.S.  Department  of  Justice,  10th 

6  Constitution  Avenue,  NW.,  National 
Security  Division,  Counterespionage 
Section/Registration  Unit,  Bond 
Building — Room  9300,  Washington,  DC 
20530.  If  you  need  a  copy  of  the 
collection  instrument  with  instructions, 
or  have  additional  information,  please 
contact  the  Registration  Unit  at  202- 
514-1216. 

Written  comments  and  suggestions 
from  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  are  encouraged.  Your 
comments  should  address  one  or  more 
of  the  following  four  points: 

— Evaluate  whether  the  proposed 

collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

— Evaluate  the  accuracy  of  the  agencies 
estimate  of  the  burden  of  the 
'  proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 
— Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 
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— Minimize  the  burden  of  the  collection 
of  information  on  those  who  are  to 
respond,  including  through  the  use  of 
appropriate  automated,  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms 
of  information  technology,  e.g., 
permitting  electronic  submission  of 
responses. 

Overview  of  This  Information 
Collection 

(1)  Type  of  Information  Collection: 
Extension  of  a  currently  approved 
information  collection. 

(2)  Title  of  the  Form/Collection:  Short- 
form  Registration  Statement  (Foreign 
Agents). 

(3)  Agency  form  number,  if  any,  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  Form  Number:  NSD— 6. 
National  Security  Division,  U.S. 
Department  of  Justice.  Pursuant  to 
Section  212  of  Public  Law  110-81,  the 
Honest  Leadership  and  Open 
Government  Act  of  2007  (HLOGA),  the 
FARA  registration  forms  recently 
submitted  to  OMB  for  3  year  renewal 
approvals,  contain  fillable-fileable,  and 
E-signature  capabilities,  and  the  E-Filing 
system  under  development  and  near 
completion  will  permit  registrants  to  file 
their  registration  forms  electronically  to 
the  FA^  Registration  Unit,  24  hours  a 
day,  seven  days  a  week.  FARA  E-Filing 
will  be  accessed  via  the  FARA  public 
Web  site  located  at  http://ww\v.fara.gov, 
and  will  provide  instructions  to  assist 
registrants  in  completing,  signing  and 
submitting  the  forms,  as  well  as 
instructions  on  how  to  electronically 
pay  the  required  registration  fees  via 
online  credit  or  debit  card  payments. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  Business  or  other  for- 
profit,  Not-for-profit  institutions,  and 
individuals  or  households.  The  form  is 
used  to  register  foreign  agents  as 
required  by  the  provisions  of  the 
Foreign  Agents  Registration  Act  of  1938, 
as  amended,  22  U.S.C.  611  et  seq.  Rule 
202  of  the  Act  requires  that  a  partner, 
officer,  director,  associate,  employee 
and  agent  of  a  registrant  who  engages 
directly  in  activity  in  furtherance  of  the 
interests  of  the  foreign  principal,  in 
other  than  a  clerical,  secretarial,  or  in  a 
related  or  similar  capacity,  file  a  short- 
form  registration  statement. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  response:  The 
total  estimated  number  of  responses  is 
523  at  approximately  .429  hours  (25 
minutes)  per  response. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 


collection:  There  are  an  estimated  224 
annual  burden  hours  associated  with 
this  collection. 

If  additional  information  is  required 
contact:  Lynn  Bryant,  Department 
Clearance  Officer,  Policy  and  Planning 
Staff,  Justice  Management  Division, 
Department  of  Justice,  Two  Constitution 
Square,  Suite  2E-502,  145  N  Street,  NE., 
Washington,  DC  20530. 

Dated:  July  28,  2010. 

Lynn  Bryant. 

Department  Clearance  Officer,  Department  of 
Justice. 

(FR  Doc.  2010-18870  Filed  7-30-10;  8:45  am] 

BILLING  CODE  4410-PF-P 


DEPARTMENT  OF  JUSTICE 

[OMB  Number  1124-0003] 

National  Security  Division;  Agency 
Information  Coliection  Activities: 

Proposed  Collection;  Comments 
Requested 

ACTION:  60-Day  Notice  of  Information 
Collection  Under  Review:  Amendment 
to  Registration  Statement  (Foreign 
Agents). 

The  Department  of  Justice  (DOJ), 
National  Security  Division  (NSD),  will 
be  submitting  the  following  information 
collection  request  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  and  approval  in  accordance  with 
the  Paperwork  Reduction  Act  of  1995. 
The  proposed  information  collection  is 
published  to  obtain  comments  from  the 
public  and  affected  agencies.  Comments 
are  encouraged  and  will  be  accepted  for 
“sixty  days”  until  October  1,  2010.  This 
process  is  conducted  in  accordance  with 
5  CFR  1320.10. 

If  you  have  comments  especially  on 
the  estimated  public  burden  or 
associated  response  time,  suggestions, 
or  need  a  copy  of  the  proposed 
information  collection  instrument  with 
instructions  or  additional  information, 
please  write  to  U.S.  Department  of 
Justice,  10th  &  Constitution  Avenue, 
NW.,  National  Security  Division, 
Counterespionage  Section/Registration 
Unit,  Bond  Building — Room  9300, 
Washington,  DC  20530.  If  you  need  a 
copy  of  the  collection  instrument  with 
instructions,  or  have  additional 
information,  please  contact  the 
Registration  Unit  at  (202)  514-1216. 

Written  comments  and  suggestions 
from  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  are  encouraged.  Your 
comments  should  address  one  or  more 
of  the  following  four  points; 


— Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

— Evaluate  the  accuracy  of  the  agencies 
estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

— Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

— Minimize  the  burden  of  the  collection 
of  information  on  those  who  are  to 
respond,  including  through  the  use  of 
appropriate  automated,  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms 
of  information  technology,  e.g., 
permitting  electronic  submission  of 
responses. 

Overview  of  This  Information 
Collection 

(1)  Type  of  Information  Collection: 
Extension  of  a  currently  approved 
collection. 

(2)  Title  of  the  Form/Collection: 
Amendment  to  Registration  Statement 
(Foreign  Agents). 

(3)  Agency  fornf  number,  if  any,  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  Form  Number:  NSD-5. 
National  Security  Division,  U.S. 
Department  of  Justice.  Pursuant' to 
Section  212  of  Public  Law  110-81,  the 
Honest  Leadership  and  Open 
Government  Act  of  2007  (HLOGA),  the 
FARA  registration  forms  recently 
submitted  to  OMB  for  3  year  renewal 
approvals,  contain  fillable-fileable,  and 
E-signature  capabilities,  and  the  E-Filing 
system  under  development  and  near 
completion  will  permit  registrants  to  file 
their  registration  forms  electronically  to 
the  FARA  Registration  Unit,  24  hours  a 
day,  seven  days  a  week.  FARA  E-Filing 
will  be  accessed  via  the  FARA  public 
Web  site  located  at  http://www.fara.gov, 
and  will  provide  instructions  to  assist 
registrants  in  completing,  signing  and 
submitting  the  forms,  as  well  as 
instructions  on  how  to  electronically 
pay  the  required  registration  fees  via 
online  credit  or  debit  card  payments. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  Business  or  other  for- 
profit,  Not-for-profit  institutions,  and 
individuals  or  households.  The  form  is 
used  in  registration  of  foreign  agents 
when  changes  are  required  under  the 
provisions  of  the  Foreign  Agents 
Registration  Act  of  1938  as  amended,  22 
U.S.C.  611  etseg.  . 
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(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  response:  The 
estimated  total  number  of  respondents 
is  175  who  will  complete  a  response 
within  IV2  hours. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  The  estimated  total  public 
burden  associated  with  this  information 
collection  is  262  hours  annually. 

If  additional  information  is  required 
contact:  Lynn  Bryant,  Department 
Clearance  Officer,  Policy  and  Planning 
Staff,  Justice  Management  Division, 
Department  of  Justice,  Two  Constitution 
Square,  Suite  2E-502,  145  N  Street,  NE., 
Washington,  DC  20530. 

Dated:  July  28,  2010. 

Lynn  Bryant, 

Department  Clearance  Officer,  Department  of 
Justice. 

[FR  Doc.  2010-18871  Filed  7-30-10;  8:45  am] 

BILLING  CODE  4410-PF-P 


DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

Notice  Pursuant  to  the  Nationai 
Cooperative  Research  and  Production 
Act  of  1993 — Network  Centric 
Operations  Industry  Consortium,  Inc. 

Notice  is  hereby  given  that,  on  July  1, 
2010,  pursuant  to  Section  6(a)  of  the 
National  Cooperative  Research  and 
Production  Act  of  1993,  15  U.S.C.  4301 
et  seq.  (“the  Act”),  NetWork  Centric 
Operations  Industry  Consortium,  Inc. 
(“NCOIC”)  has  filed  written  notifications 
simultaneously  with  the  Attorney 
General  and  the  Federal  Trade 
Commission  disclosing  changes  in  its 
membership.  The  notifications  were 
'  filed  for  the  purpose  of  extending  the 
Act’s  provisions  limiting  the  recovery  of 
antitrust  plaintiffs  to  actual  damages 
under  specified  circumstances. 
Specifically,  Vector  Planning  and 
ServiceSj  Inc.,  San  Diego,  CA,  has  been 
added  as  a  party  to  this  venture.  Also, 
Ciena  Government  Solutions, 

Linthicum,  MD;  SRI  International, 
Menlo  Park,  CA;  and  Intelligent 
Integration,  La  Jolla,  CA,  have 
withdrawn  as  parties  to  this  venture. 

No  other  changes  have  been  made  in 
either  the  membership  or  planned 
activity  of  the  group  research  project. 
Membership  in  this  group  research 
project  remains  open,  and  NCOIC 
intends  to  file  additional  written 
•  notifications  disclosing  all  changes  in 
membership. 

On  November  19,  2004,  NCOIC  filed 
its  original  notification  pursuant  to 
Section  6(a)  of  the  Act.  The  Department 


of  Justice  published  a  notice  in  the 
Federal  Register  pursuant  to  Section 
6(b)  of  the  Act  on  February  2,  2005  (70 
FR  5486). 

The  last  notification  was  filed  with 
the  Department  on  April  6,  2010.  A 
notice  was  published  in  the  Federal 
Register  pursuant  to  Section  6(b)  of  the 
Act  on  May  6,  2010  (75  FR  24972). 

Patricia  A.  Brink, 

Deputy  Director  of  Operations,  Antitrust 
Division. 

(FR  Doc.  2010-18743  Filed  7-30-10;  8:45  am] 

BILLING  CODE  4410-11-M 


DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993— ODVA,  Inc. 

Notice  is  hereby  given  that,  on  June 
30,  2010,  pursuant  to  Section  6(a)  of  the 
National  Cooperative  Research  and 
Production  Act  of  1993,  15  U.S.C.  4301 
et  seq.  (“the  Act”),  ODVA,  Inc.  (“ODVA”) 
has  filed  written  notifications 
simultaneously  with  the  Attorney 
General  and  the  Federal  Trade 
Commission  disclosing  changes  in  its 
membership.  The  notifications  were 
filed  for  the  purpose  of  extending  the 
Act’s  provisions  limiting  the  recovery  of 
antitrust  plaintiffs  to  actual  damages 
under  specified  circumstances. 
Specifically,  Pivotal  Systems 
Corporation,  Pleasanton,  CA;  SPMC 
(Changzhou)  Co.  Ltd.,  Changzhou, 
Jiangsu,  PEOPLE’S  REPUBLIC  OF 
CHINA;  Lenze-AC  Tech  Corporation, 
Uxbridge,  MA;  Misumi  Corporation, 
Tokyo,  JAPAN;  Kollmorgen 
Corporation,  Radford,  VA;  COPA-DATA 
GmbH,  Salzburg,  AUSTRIA;  ROPEX 
Industrie  Elektronik  GmbH,  Bietigheim- 
Bissingen,  GERMANY;  Zhuzhou  CSR 
Times  Electric  Co.,  Ltd.,  Hunan, 
PEOPLE’S  REPUBLIC  OF  CHINA;  RS 
Automation  Co.,  Ltd.,  Yongin-City, 
Gyeonggi-do,  REPUBLIC  OF  KOREA; 
Office  FA.com  Co.,  Ltd.,  Tochigi, 

JAPAN;  FlexLink,  Goteborg,  SWEDEN; 
and  AccuSentry  Inc.,  Marietta,  GA,  have 
been  added  as  parties  to  this  venture. 

Also,  Control  System  Technology  Pty. 
Ltd.,  Peakhurst  NSW,  AUSTRALIA; 
KASHIYAMA  Industries  Ltd.,  Tokyo, 
JAPAN;  Leuze  lumiflex  GmbH  -f  Co., 
Fuerstenfeldbruck,  GERMANY;  Meggitt 
Airdynamics,  Inc.,  a  Division  of 
Whittaker  Controls,  Meggitt  PLC, 
Corona,  CA;  Moog  Inc.,  East  Aurora,  NY; 
Riken  Keiki  Co.,  Ltd.,  Tokyo,  JAPAN; 
Rockwell  Automation  Korea,  Seoul, 
REPUBLIC  OF  KOREA;  Taiyo  Electric 
Wire  &  Cable  Co.,  Ltd.,  Osaka,  JAPAN; 


VAT  Vacuum  Valves  AG,  Haag, 
SWITZERLAND;  and  Vector  Informatik 
GmbH,  Stuttgart,  GERMANY,  have 
withdrawn  as  parties  to  this  venture. 

No  other  changes  have  been  made  in 
either  the  membership  or  planned 
activity  of  the  group  research  project. 
Membership  in  this  group  re.search 
project  remains  open,  and  ODVA 
intends  to  file  additional  written 
notifications  disclosing  all  changes  in 
membership. 

On  June  21,  1995,  ODVA  filed  its 
original  notification  pursuant  to  Section 
6(a)  of  the  Act.  The  Department  of 
Justice  published  a  notice  in  the  Federal 
Register  pursuant  to  Section  6(b)  of  the 
Act  on  February  15, 1996  (61  FR  6039). 

The  last  notification  was  filed  with 
the  Department  on  March  17,  2010.  A 
notice  was  published  in  the  Federal 
Register  pursuant  to  Section  6(b)  of  the 
Act  on  May  6,  2010  (75  FR  24972). 

Patricia  A.  Brink, 

Deputy  Director  of  Operations,  Antitrust 
Division. 

[FR  Doc.  2010-18747  Filed  7-30-10;  8:45  am] 

BILLING  CODE  4410-11-M 


DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993 — Energistics  Consortium, 
Inc. 

Notice  is  hereby  given  that,  on  June 
11,  2010,  pursuant  to  section  6(a)  of  the 
National  Cooperative  Research  and 
Production  Act  of  1993,  15  U.S.C.  4301 
et  seq.  (“the  Act”),  Energistics 
Consortium,  Inc.  (“Energistics”)  has  filed 
written  notifications  simultaneously 
with  the  Attorney  General  and  the 
Federal  Trade  Commission  disclosing 
(1)  the  name  and  principal  place  of 
business  of  the  standards  development 
organization  and  (2)  the  nature  and  . 
scope  of  its  standards  development 
activities.  The  notifications  were  filed 
for  the  purpose  of  invoking  the  Act’s 
provisions  limiting  the  recovery  of 
antitrust  plaintiffs  to  actual  damages 
under  specified  circumstances. 

Pursuarlt  to  Section  6(b)  of  the  Act, 
the  name  and  principal  place  of 
business  of  the  standards  development 
organization  is  Energistics  Consortium, 
Inc.,  Sugar  Land,  TX.  The  nature  and 
scope  of  Energistics’s  standards 
development  activities  are  the 
facilitation  of  a  neutral  collaboration 
environment  and  an  inclusive  user 
community  for  the  development, 
deployment,  and  maintenance  of  ffeely- 
available,  standards-based,  collaborative 
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technologies  which  deliver 
technological,  computing,  data 
management,  and  process  solutions  to 
the  upstream  oil  and  natural  gas 
industry. 

Patricia  A.  Brink, 

Deputy  Director  of  Operations,  Antitrust 
Division. 

|FR  Doc.  2010-18748  Filed  7-30-10;  8:45  am) 

BILLING  CODE  4410-11-M 


DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993 — Petroleum  Environmental 
Research  Forum 

Notice  is  hereby  given  that,  on  June  2, 
2010,  pursuant  to  Section  6(a)  of  the 
National  Cooperative  Research  and 
Production  Act  of  1993,  15  U.S.C.  4301 
et  seq.  (“the  Act”),  Petroleum 
Environmental  Research  Forum 
(“PERF”)  has  filed  written  notifications 
simultaneously  with  the  Attorney 
General  and  the  Federal  Trade 
Commission  disclosing  changes  in  its 
membership.  The  notifications  were 
filed  for  the  purpose  of  extending  the 
Act’s  provisions  limiting  the  recovery  of 
antitrust  plaintiffs  to  actual  damages 
under  specified  circumstances. 
Specifically,  Syncrude  Canada,  LTD,  Ft. 
McMurray,  Alberta,  CANADA,  has  been 
added  as  a  party  to  this  venture. 

No  other  changes  have  been  made  in 
either  the  membership  or  planned 
activity  of  the  group  research  project. 
Membership  in  this  group  research 
project  remains  open,  and  PERF  intends 
to  file  additional  written  notifications 
disclosing  all  changes  in  membership. 

On  February  10,  1986,  PERF  filed  its 
original  notification  pursuant  to  Section 
6(a)  of  the  Act.  The  Department  of 
Justice  published  a  notice  in  the  Federal 
Register  pursuant  to  Section  6(b)  of  the 
Act  on  March  14, 1986  (51  FR  8903). 

The  last  notification  was  filed  with 
the  Department  on  February  27r,  2009.  A 
notice  was  published  in  the  Federal 
Register  pursuant  to  Section  6(b)  of  the 
Act  on  April  2,  2009  (74  FR  15003). 

Patricia  A.  Brink, 

Deputy  Director  of  Operations,  Antitrust 
Division. 

[FR  Doc.  2010-18752  Filed  7-30-10;  8:45  am] 

BILLING  CODE  4410-11-M 


DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993;  American  Society  of 
Mechanical  Engineers 

Notice  is  hereby  given  that,  on  June 
28,  2010,  pursuant  to  Section  6(a)  of  the 
National  Cooperative  Research  and 
Production  Act  of  1993,  15  U.S.C.  4301 
et  seq.  (“the  Act”),  the  American  Society 
of  Mechanical  Engineers  (“ASME”)  has 
filed  written  notifications 
simultaneously  with  the  Attorney 
General  and  the  Federal  Trade 
Commission  disclosing  additions  or 
changes  to  its  standards  development 
activities.  The  notifications  were  filed 
for  the  purpose  of  extending  the  Act’s 
provisions  limiting  the  recovery  of 
antitrust  plaintiffs  to  actual  damages 
under  specified  circumstances. 
Specifically,  since  February  23,  2010, 
ASME  has  established  two  new 
standards- writing  committees, 
published  four  new  standards,  and 
initiated  six  new  standards  activities 
within  the  general  nature  and  scope  of 
ASME’s  standards  development 
activities,  as  specified  in  its  original 
notification.  More  details  regarding 
these  changes  can  be  found  at  http:// 
WWW.  A  SME.  org. 

On  September  15,  2004,  ASME  filed 
its  original  notification  pursuant  to 
Section  6(a)  of  the  Act.  The  Department 
of  Justice  published  a  notice  in  the 
Federal  Register  pursuant  to  Section 
6(b)  of  the  Act  on  October  13,  2004  (69 
FR  60895). 

The  last  notification  was  filed  with 
the  Department  on  February  25,  2010.  A 
notice  was  published  in  the  Federal 
Register  pursuant  to  Section  6(b)  of  the 
Act  on  March  24,  2010  (75  FR  14191). 

Patricia  A.  Brink, 

Deputy  Director  of  Operations,  Antitrust 
Division. 

[FR  Doc.  2010-18749  Filed  7-30-10;  8:45  am] 

BILLING  CODE  4410-11-M 


DEPARTMENT  OF  JUSTICE 
Office  of  Justice  Programs 

[OMB  Number  1121-0030] 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comments  Requested 

ACTION:  30-day  notice  of  information 
collection  under  review:  Extension  of  a 
currently  approved  collection;  Capital 


punishment  report  of  inmates  under 
sentence  of  death. 


The  Department  of  Justice  (DOJ), 

Office  of  Justice  Programs,  Bureau  of 
Justice  Statistics  will  be  submitting  the 
following  information  collection  request 
to  the  Office  of  Management  and  Budget 
(OMB)  for  review  and  approval  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995.  The  proposed 
information  collected  is  published  to 
obtain  comments  from  the  public  and 
affected  agencies.  The  proposed 
information  collected  was  previously 
published  in  the  Federal  Register 
Volume  75,  Number  101,  page  29585- 
29586,  on  May  26,  2010,  allowing  a  60- 
day  comment  period. 

The  purpose  of  this  notice  is  to  allow 
for  an  additional  30  days  for  public 
comment  until  September  1,  2010.  This 
process  is  conducted  in  accordance  with 
5  CFR  1320.10. 

Written  comments  and/or  suggestions 
regarding  the  items  contained  in  this 
notice,  especially  the  estimated  public 
burden  or  associated  response  time, 
should  be  directed  to  The  Officer  of 
Management  and  Budget,  Officer  of 
Information  and  Regulatory  Affairs, 
Attention:  Department  of  Justice  Desk 
Officer,  Washington,  DC  20503. 
Additionally,  comments  may  be 
submitted  to  OMB  -via  facsimile  to  (202) 
395-7285. 

Reque.st  written  comments  and 
suggestions  from  the  public  and  affected 
agencies  concerning  the  proposed 
collection  of  information  are 
encouraged.  Your  comments  should 
address  one  or  more  of  the  following 
four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agency’s  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility  and 
clarity  of  the  inforniation  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.  permitting  electronic  submission  of 
responses. 

^erview  of  this  information 
collection: 
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(1)  Type  of  information  collection: 
Extension  of  a  currently  approved 
collection. 

(2)  The  title  of  the  Form/Collection: 
Capital  Punishment  Report  of  Inmates 
under  Sentence  of  Death. 

(3)  Agency  form  number,  if  any,  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  Form  Number:  NPS-8, 

Report  of  Inmates  under  Sentence  of 
Death;  NPS— 8A  Update  Report  of  Inmate 
under  Sentence  of  Death;  NPS-8B 
Status  of  Death  Penalty — No  Statute  in 
Force;  and  NPS-8C  Status  of  Death 
Penalty — Statute  in  Force.  Bureau  of 
Justice  Statistics,  Office  of  Justice 
Programs,  United  States  Department  of 
Justice. 

(4j  Affected  public  who  will  be  asked 
to  respond,  as  well  as  a  brief  abstract: 
Primary:  State  Departments  of 
Corrections  and  Attorneys  General. 
Others:  The  Federal  Bureau  of  Prisons. 
Approximately  104  respondents  (2  from 
each  State,  the  District  of  Columbia,  and 
the  Federal  Bureau  of  Prisons) 
responsible  for  keeping  records  on 
inmates  under  sentence  of  death  in  their 
jurisdiction  and  in  their  custody  will  be 
asked  to  provide  information  for  the 
following  categories:  Condemned 
inmates’  demographic  characteristics, 
legal  status  at  the  time  of  capital  offense, 
capital  offense  for  which  imprisoned, 
number  of  death  sentences  imposed, 
criminal  history  information,  reason  for 
removal  and  current  status  if  no  longer 
under  sentence  of  death,  method  of 
execution,  and  cause  of  death  by  means 
other  than  execution.  The  Bureau  of 
Justice  Statistics  uses  this  information 
in  published  reports  and  for  the  U.S. 
Congress,  Executive  Office  of  the 
President,  State  Officials,  international 
organizations,  researchers,  students,  the 
media,  and  others  interested  in  criminal 
justices  statistics. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  117  responses  at  30  minutes 
each  for  the  NPS-8;  3,215  responses  at 
30  minutes  each  for  the  NPS-8A;  and  52 
responses  at  15  minutes  each  for  the 
NPS-8B  or  NPS-8C. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  There  are  an  estimated  1,679 
annual  total  burden  hours  associated 
with  the  collection. 

If  additional  information  is  required 
contact:  Lynn  Bryant,  Clearance  Officer, 
United  States  Department  of  Justice,  . 
Justice  Management  Division,  Policy 
and  Planning  Staff,  Patrick  Henry 
Building,  Suite  1600,  601  D  Street,  NW., 
Washington,  DC  20530. 


Dated:  July  27,  2010. 

Lynn  Bryant, 

Department  Clearance  Officer,  U.S. 
Department  of  Justice. 

[FR  Doc.  2010-18867  Filed  7-30-10;  8:45  am] 

BILLING  CODE  4410-1S-P 


DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

Submission  for  0MB  Review: 

Comment  Request 

July  23,  2010. 

The  Department  of  Labor  (DOLJ 
hereby  announces  the  submission  of  the 
following  public  information  collection 
request  (ICR)  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  and  approval  in  accordance  with 
the  Paperwork  Reduction  Act  of  1995 
(Pub.  L.  104-13,  44  U.S.C.  chapter  35). 

A  copy  of  the  ICR,  with  applicable 
supporting  documentation;  including, 
among  other  things,  a  description  of  the 
likely  respondents,  proposed  frequency 
of  response,  and  estimated  total  burden 
may  be  obtained  from  the  RegInfo.gov 
Web  site  at  http://www.reginfo.gov/ 
public/ do/PRAMain  or  by  contacting 
Linda  Watts  Thomas  on  202-693-2443 
(this  is  not  a  toll-free  number)/e-mail: 
DOL_PRA_PUBLIC@dol.gov. 

Interested  parties  are  encouraged  to 
send  comments  to  the  Office  of 
Information  and  Regulatory  Affairs, 

Attn:  OMB  Desk  Officer  for  the 
Department  of  Labor — Occupational 
Safety  and  Health  Administration 
(OSH A),  Office  of  Management  and 
Budget,  Room  10235,  Washington,  DC 
20503,  Telephone:  202-395-7316/Fax; 
202-395-5806  (these  are  not  toll-free 
numbers),  e-mail: 

OIRA_submission@omb.eop.gov  within 
30  days  from  the  date  of  this  publication 
in  the  Federal  Register.  In  order  to 
ensure  the  appropriate  consideration, 
comments  should  reference  the  OMB 
Control  Number  (see  below). 

The  OMB  is  particularly  interested  in 
.comments  which: 

•  Evaluate  whether  the  proposed 
information  collection  requirements  are 
necessary  for  the  proper  performance  of 
the  Agency,  including  whether  the 
information  will  have  practical  utility; 

•  Evaluate  the  accuracy  of  the 
Agency’s  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 


are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Agency:  Occupational  Safety  and 
Health  Administration. 

Type  of  Review:  Extension  without 
cliange  of  a  previously  approved 
collection. 

Title  of  Collection:  Construction  Fall 
Protection  Systems  Criteria  and 
Practices  (29  CFR  1926.502)  and 
Training  Requirements  (29  CFR 

1926.502) . 

OMB  Control  Number:  1218-0197. 

Affected  Public:  Business  or  other  for- 
profits. 

Total  Estimated  Number  of 
Respondents:  379,305. 

Total  Estimated  Annual  Burden 
Hours:  457,108. 

Total  Estimated  Annual  Costs  Burden 
(excludes  hourly  wage  costs):  $0. 

Description:  The  Standards  on 
Construction  Fall  Protection  Systems 
Criteria  and  Practices  (29  CFR  1926.502) 
and  Training  Requirements  (29  CFR 

1926.503)  ensure  that  employers 
provide  the  required  tall  protection  for 
their  workers.  Accordingly,  these 
.standards  have  the  following  paperwork 
requirements:  Paragraphs  (c)(4)(ii)  and 
(k)  of  29  CFR  1926.502,  which  specify 
certification  of  safety  nets  and 
development  of  fall  protection  plans, 
respectively,  and  paragraph  (b)  of  29 
CFR  1926.502,  which  requires 
employers  to  certify  training  records. 
The  training  certification  requirement 
specified  in  paragraph  (b)  of  29  CFR 
1926.503  documents  the  training 
provided  to  workers  potentially  exposed 
to  fall  hazards.  A  competent  person 
must  train  these  workers  to  recognize 
fall  hazards  and  in  the  use  of  procedures 
and  equipment  that  minimize  these 
hazards.  An  employer  must  verify 
compliance  with  this  training 
requirement*  by  preparing  and 
maintaining  a  written  certification 
record  that  contains  the  name  or  other 
identifier  of  the  worker  receiving  the 
training,  the  date(s)  of  the  training,  and 
the  signature  of  the  competent  person 
who  conducted  the  training,  or  of  the 
employer. 

For  additional  information,  see  the 
related  60-day  preclearance  notice 
published  in  the  Federal  Register  on 
April  30,  2010,  (75  FR  22844). 

Dated:  July  27,  2010. 

Linda  Watts  Thomas, 

Acting  Departmental  Clearance  Officer. 

[FR  Doc.  2010-18837  Filed  7-30-10;  8:45  ami 
BILLING  CODE  4S10-26-P 
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DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-73,382] 

Holcim  (US)  Inc.  Corporate  Division 
Including  On-Site  Leased  Workers 
From  Manpower,  Office  Team  and 
Advance  Temporary  Services;  Dundee, 
Ml;  Amended  Certification  Regarding 
Eligibility  to  Apply  for  Worker 
Adjustment  Assistance 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974,  as  amended  (“Act”), 

19  U.S.C.  2273,  the  Department  of  Labor 
issued  a  Certification  of  Eligibility  to 
Apply  for  Worker  Adjustment 
Assistance  on  May  20,  2010,  applicable 
to  workers  of  Holcim  (US)  Inc., 

Corporate  Division,  including  on-site 
leased  workers  from  Manpower  and 
Office  Team,  Dundee,  Michigan.  The 
notice  was  published  in  the  Federal 
Register  on  June  7,  2010  (75  FR  32223). 

At  the  request  of  the  State  Agency,  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm.  The 
workers  supply  administrative  services 
for  the  subject  firm. 

The  company  rep^orts  that  workers 
leased  from  Advance  Temporary 
Services  were  employed  on-site  at  the 
Dundee,  Michigan  location  of  Holcim 
(US)  Inc.,  Corporate  Division.  The 
Department  has  determined  that  these 
workers  were  sufficiently  under  the 
control  of  the  subject  firm  to  be 
considered  leased  workers. 

Based  on  these  findings,  the 
Department  is  amending  this 
certification  to  include  workers  leased 
from  Advance  Temporary  Services 
working  on-site  at  the  Dundee, 

Michigan  location  of  Holcim  (US),  Inc., 
Corporate  Division. 

The  amended  notice  applicable  to 
TA-W-73,382  is  hereby  issued  as 
follows: 

All  workers  of  Holcim  (US)  Inc.,  Corporate 
Division,  including  on-site  leased  workers 
from  Manpower,  Office  Team  Advance 
Temporary  Services,  Dundee,  Michigan,  who 
became  totally  or  partially  separated  from 
employment  on  or  after  January  2,  2009, 
through  May  20,  2012,  and  all  workers  in  the 
group  threatened  with  total  or  partial 
separation  from  employment  on  the  date  of 
certification  through  two  years  from  the  date 
of  certification,  are  eligible  to  apply  for 
adjustment  assistance  under  Chapter  2  of 
Title  II  of  the  Trade  Act  of  1974,  as  amended. 

Signed  at  Washington,  DC,  this  16th  day  of 
July  2010. 

Michael  W.  Jaffe, 

Certifying  Officer,  Di vision  of  Trade 
Adjustment  Assistance. 

IFR  Doc.  2010-18829  Filed  7-30-10;  8:45  am] 

BILUNG  CODE  4510-FN-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-72,873;  TA-W-72,873L] 

RBS  Citizens,  N.A.,  Business  Services, 
Including  On-Site  Leased  Workers  of 
Manpower  and  Randstad,  1  Citizens 
Drive,  Riverside,  Rl 

RBS  Citizens,  N.A.,  Business  Services, 
Including  On-Site  Leased  Workers  of 
Manpower  and  Randstad,  875  Elm 
Street,  Manchester,  NH;  Amended 
Certification  Regarding  Eligibility  To 
Apply  for  Worker  Adjustment 
Assistance 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974,  as  amended  (“Act”), 

19  U.S.C.  2273,  the  Department  of  Labor 
issued  a  Certification  of  Eligibility  to 
Apply  for  Worker  Adjustment 
Assistance  on  January  21,  2010, 
applicable  to  the  workers  of  RBS 
Citizens,  N.A.,  Business  Services 
Division,  at  multiple  locations  across 
Rhode  Island,  Massachusetts,  Ohio, 

New  Jersey  and  Pennsylvania.  The 
notice  was  published  in  the  Federal 
Register  on  March  5, 2010  (75  FR 
10322).  The  notice  was  amended  on 
March  2,  2010  to  include  other  facilities 
of  the  subject  firm  located  in  Bridgeport, 
Connecticut,  Warwick,  Rhode  Island, 
Glen  Allen,  Virginia,  and  Pittsburgh, 
Pennsylvania.  The  notice  was  published 
in  the  Federal  Register  on  March  13, 
2010  (75  FR  11921). 

At  the  request  of  a  company  official, 
the  Department  reviewed  the 
certification  for  workers  of  the  subject 
firm.  The  workers  are  engaged  in 
activities  related  to  the  supply  of 
internal  administrative  services. 

New  findings  show  that  worker 
separations  occurred  at  the  875  Elm 
Street,  Manchester,  New  Hampshire 
location  of  the  subject  firm  during  the 
relevant  time  period. 

Accordingly,  the  Department  is 
amending  this  certification  to  include 
workers  of  the  Manchester,  New 
Hampshire  location  of  RBS  Citizens, 
N.A.,  Business  Services. 

The  intent  of  the  Department’s 
certification  is  to  include  all  workers  of 
the  subject  firm  who  were  adversely 
affected  by  a  shift  in  the  supply  of 
internal  administrative  services  to  India 
and  Poland. 

The  amended  notice  applicable  to 
TA-W-72,873  is  hereby  issued  as 
follows: 

All  workers  of  RBS  Citizens,  N.A., 

Business  Services  Division,  including  on-site 
leased  workers  of  Manpower  and  Randstad, 

1  Citizens  Drive,  Riverside,  Rhode  Island 


(TA-W-72,873);  10  Tripps  Lane,  Riverside, 
Rhode  Island  (TA-W-72,873A);  100 
Sockanosset  Cross  Road,  Cranston,  Rhode 
Island  (TA-W-72,873B);  20  Cabot  Road, 
Medford,  Massachusetts  (TA-W-72,873C); 
4780  Hinckley  Industrial  Parkway, 

Cleveland,  Ohio  (TA-W-72,873D);  499 
Washington  Boulevard,  Jersey  City,  New 
Jersey  {TA-W-72,873E};  1000  Lafayette 
Boulevard,  Bridgeport,  Connecticut  (TA-W- 
72,873G);  443  Jefferson  Boulevard,  Warwick, 
Rhode  Island  (TA-W-72,873H);  480  Jefferson 
Boulevard,  Warwick,  Rhode  Island  (TA-W- 
72,8731);  10561  Telegraph  Road,  Glen  Allen, 
Virginia  (TA-W-72,873J);  Citizens  Bank  of 
Pennsylvania,  Business  Services  Division, 
including  on-site  leased  workers  of 
Manpower  and  Randstad,  801  Market  Street, 
Philadelphia,  Pennsylvania  (TA-W- 
72,873F);  525  William  Penn  Place, 

Pittsburgh,  Pennsylvania  (TA-W-72,873K); 
and  875  Elm  Street,  Manchester,  New 
Hampshire,  who  became  totally  or  partially 
separated  from  employment  on  or  after 
November  16,  2008,  through  January  21, 

2012,  and  all  workers  in  the  group  threatened 
with  total  or  partial  separation  from 
employment  on  date  of  certification  through 
two  years  from  the  date  of  certification,  are 
eligible  to  apply  for  adjustment  assistance 
under  Chapter  2  of  Title  II  of  the  Trade  Act 
of  1974,  as  amended. 

Signed  in  Washington,  DC,  this  14th  day  of 
July  2010. 

Richard  Church, 

Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 

[FR  Doc.  2010-18828  Filed  7-30-10;  8:45  am) 

BILLING  CODE  4510-FN-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-72,379] 

Premier  Manufacturing  Support 
Services,  Inc.,  Including  On-Site 
Leased  Workers  From  Randstat, 

Spring  Hiil,  TN;  Amended  Certification 
Regarding  Eiigibility  To  Apply  for 
Worker  Adjustment  Assistance 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974,  as  amended  (“Act”), 
19  U.S.C.  2273,  the  Department  of  Labor 
issued  a  Certification  of  Eligibility  to 
Apply  for  Worker  Adjustment 
Assistance  on  March  12,  2010, 
applicable  to  workers  of  Premier 
Manufacturing  Support  Services,  Inc., 
Spring  Hill,  Tennessee.  The  notice  was 
published  in  the  Federal  Register  on 
April  23,  2010  (75  FR  21355). 

At  the  request  of  a  company  official, 
the  Department  reviewed  the 
certification  for  workers  of  the  subject 
firm.  The  workers  are  engaged  in 
janitorial,  maintenance,  hazardous 
waste  disposal,  grounds  keeping,  and 
shipping  services. 
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The  company  reports  that  workers 
leased  from  Randstat  were  employed 
on-site  at  the  Spring  Hill,  Tennessee 
location  of  Premier  Manufacturing 
Support  Services,  Inc.  The  Department 
has  determined  that  these  wooers  were 
sufficiently  under  the  control  of  the 
subject  firm  to  be  considered  leased 
workers. 

Based  on  these  findings,  the 
Department  is  amending  this 
certification  to  include  workers  leased 
from  Randstat  working  on-site  at  the 
Spring  Hill,  Tennessee  location  of 
Heritage  Aviation. 

The  amended  notice  applicable  to 
TA-W-72,379  is  hereby  issued  as 
follows; 

All  workers  of  Premier  Manufacturing 
Support  Services,  Inc.,  including  on-site 
leased  workers  from  Randstat,  Spring  Hill, 
Tennessee,  who  became  totally  or  partially 
separated  from  employment  on  or  after  June 
13,  2009,  through  March  12,  2012,  and  all 
workers  in  the  group  threatened  with  total  or 
partial  separation  from  employment  on  the 
date  of  certification  through  two  years  from 
the  date  of  certification,  are  eligible  to  apply 
for  adjustment  assistance  under  Chapter  2  of 
Title  II  of  the  Trade  Act  of  1974,  as  amended. 

Signed  at  Washington,  DC,  this  16th  day  of 
July  2010. 

Michael  W.  Jaife, 

Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 

(FR  Doc.  2010-18836  Filed  7-30-10;  8:45  am] 

BILLING  CODE  4S10-FN-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-71,056] 


of  diesel  engine  fuel  system  components 
including  fuel  pumps,  fuel  injectors, 
and  precision  custom  manufactured 
parts. 

New  information  shows  that  workers 
leased  from  Apollo  Professional 
Solutions  were  employed  on-site  at  the 
Windsor,  Connecticut  location  of 
Stanadyne  Corporation.  The  Department 
has  determined  that  these  workers  were 
sufficiently  under  the  control  of  the 
subject  firm  to  be  considered  leased 
workers. 

Based  on  these  findings,  the 
Department  is  amending  this 
certification  to  include  workers  leased 
from  Apollo  Professional  Solutions 
working  on-site  at  the  Windsor, 
Connecticut  location  of  the  subject  firm. 

The  amended  notice  applicable  to 
TA-W-71,056  is  hereby  issued  as 
follows: 

All  workers  of  Stanadyne  Corporation, 
including  on-site  leased  workers  from  Infini- 
Staff,  Staffing  Now  and  Apollo  Professional 
Solutions,  Inc.,  Windsor,  Connecticut,  who 
became  totally  or  partially  separated  from 
employment  on  or  after  June  4,  2008,  through 
August  17,  2011,  and  all  workers  in  the  group 
threatened  with  total  or  partial  separation 
from  employment  on  the  date  of  certification 
through  two  years  from  the  date  of 
certification,  are  eligible  to  apply  for 
adjustment  assistance  under  Chapter  2  of 
Title  II  of  the  Trade  Act  of  1974,  as  amended. 

Signed  at  Washington,  DC,  this  13th  day  of 
July  2010. 

Richard  Church, 

Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 

[FR  Doc.  2010-18835  Filed  7-30-10;  8;45  am) 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-70,460] 

Delphi  Steering  Currently  Known  as 
Nexteer  Automotive  Including  On-Site 
Leased  Workers  From  Aero  Services 
Corporation,  Aerotek,  Inc.,  Continental, 
Inc.,  Dynamic  Corp.,  G-Tech 
Professional  Staffing,  Inc., 
Globaledgetechnologies,  Inc. 

(Formerly  Cae  Tech),  Gonzalez 
Contract  Services,  Integrated  Partners 
Group  LLC,  Kelly  Services,  Manpower, 
Inc.,  Rapid  Global  Business  Solutions, 
Inc.,  TAC  Worldwide,  Trialon  Corp., 
Trison  Business  Solutions,  Wright  K 
Technologies,  Interim  Health  Care, 
Bartech  and  Sercuritas  Saginaw,  Ml; 
Amended  Certification  Regarding 
Eligibility  To  Apply  for  Worker 
Adjustment  Assistance 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974,  as  amended  (“Act”). 
19  U.S.C.  2273,  the  Department  of  Labor 
issued  a  Certification  of  Eligibility  to 
Apply  for  Worker  Adjustment 
Assistance  on  July  14,  2009,  applicable 
to  workers  of  Delphi  Steering,  including 
on-site  leased  workers  from  Bartech  and 
Securitas,  Saginaw,  Michigan.  The 
notice  was  published  in  the  Federal 
Register  on  September  2,  2009  (74  FR 
45477)  The  notice  was  amended  on 
October  7,  2009  and  November  10,  2009 
to  include  on-site  leased  workers  from 
Aero  Services  Corporation,  Aerotek, 

Inc.,  Continental,  Inc.,  Dynamic  Corp., 
G-Tech  Professional  Staffing,  Inc., 
Globaledge  Technologies,  Inc.  (formerly 
Cae  Tech),  Gonzalez  Contract  Services, 
Integrated  Partners  Group  LLC,  Kelly 
Services,  Manpower,  Inc.,  Rapid  Global 
Business  Solutions,  Inc.,  TAG 
Worldwide,  Trialon  Gorp.,  Trison 
Business  Solutions,  Wright  K 
Technologies,  Interim  Health  Gare, 
Bartech  and  Securitas,  Saginaw, 
Michigan.  The  notices  were  published 
in  the  Federal  Register  on  October  20, 
2009  (74  FR  53760-53761) and 
December  8,  2009  (74  FR  64716) 
respectively. 

At  the  request  of  the  State  agency,  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm.  The  ■ 
workers  are  engaged  in  the  production 
of  steering  systems  and  components 
such  as  steering  columns,  gears,  pumps 
and  electronic  power  steering  systems. 

New  information  shows  that  as  of 
October  6,  2009,  the  Saginaw,  Michigan 
location  Delphi  Steering  is  now  known 
as  Nexteer  Automotive.  Some  workers 
separated  from  employment  at  the 
subject  firms  have  their  wages  reported 


BILLING  CODE  4510-FN-P 

Stanadyne  Corporation,  Including  On- 
Site  Leased  Workers  From  infkii-Staff, 

Staffing  Now  and  Apoilo  Professionai 
Solutions,  Inc.,  Windsor,  CT;  Amended 
Certification  Regarding  Eiigibiiity  To 
Appiy  for  Worker  Adjustment 
Assistance 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974,  as  amended  (“Act”), 

19  U.S.C.  2273,  the  Department  of  Labor 
issued  a  Certification  of  Eligibility  to 
Apply  for  Worker  Adjustment 
Assistance  on  August  17,  2009, 
applicable  to  workers  of  Stanadyne 
Corporation,  including  on-site  leased 
workers  for  Infini-Staff  and  Staffing 
Now,  Windsor,  Connecticut.  The  notice 
was  published  in  the  Federal  Register 
on  September  22,  2009  (74  FR  48301). 

At  the  request  of  the  State  agency,  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm.  The 
workers  are  engaged  in  the  production 
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under  a  separate  unemployment 
insurance  (UI)  tax  accounts  for  Nexteer 
Automotive. 

Accordingly,  the  Department  is 
amending  this  certification  to  properly 
reflect  this  matter. 

The  intent  of  the  Department’s 
certification  is  to  include  all  workers  of 
the  subject  firm  who  were  adversely 
affected  by  a  shift  in  production  of 
steering  systems  and  components  such 
as  steering  columns,  gears,  pumps  and 
electronic  power  steering  systems  to 
Mexico  and  Brazil. 

The  amended  notice  applicable  to 
TA-W-70,460  is  hereby  issued  as 
follows: 

All  workers  of  Delphi  Steering,  currently 
known  as  Nexteer  Automotive,  including  on¬ 
site  leased  workers  from  Aero  Services 
Corporation,  Aerotek,  Inc.,  Continental,  Inc., 
Dynamic  Corp.,  G-Tech  Professional  Staffing, 
Inc.,  Globaledge  Technologies,  Inc.  (formerly 
Cae  Tech),  Gonzalez  Contract  Services, 
Integrated  Partners  Group  LLC,  Kelly 
Services,  Manpower,  Inc.,  Rapid  Global 
Business  Solutions,  Inc.,  TAG  Worldwide,  ‘ 
Trialon  Corp.,  Trison  Business  Solutions, 
Wright  K  Technologies,  Interim  Health  Care, 
Bartech  and  Securitas,  Saginaw,  Michigan, 
who  became  totally  or  partially  separated 
from  employment  on  or  after  May  20,  2008 
through  July  14,  2011,  and  all  workers  in  the 
group  threatened  with  total  or  partial 
separation  from  employment  on  the  date  of 
certification  through  two  years  from  the  date 
of  certification,  are  eligible  to  apply  for 
adjustment  assistance  under  Chapter  2  of 
Title  II  of  the  Trade  Act  of  1974,  as  amended. 

Signed  at  Washington,  DC,  this  22nd  day 
of  July  2010. 

Richard  Church, 

Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 

IFR  Doc.  2010-18833  Filed  7-30-10;  8:45  am) 

BILLING  CODE  P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-73,396] 

ingersoil-Rand/Harrow  Products,  Inc., 
Formerly  Known  as  Locknetics 
Including  On-Site  Leased  Workers 
From  Monroe  Staffing  Services, 

Adecco  USA,  Inc.,  and  Infinistaff,  LLC, 
Bristoi,  CT;  Amended  Certification 
Regarding  Eligibility  To  Apply  for 
Worker  Adjustment  Assistance 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974,  as  amended  (“Act”), 
19  U.S.C.  2273,  the  Department  of  Labor 
issued  a  Certification  of  Eligibility  to 
Apply  for  Worker  Adjustment 
Assistance  on  June  23,  2010,  applicable 
to  workers  of  Ingersoll-Rand,  formerly 


known  as  Locknetics,  Security 
Technologies  Division,  Bristol, 
Connecticut.  The  notice  will  be 
published  soon  in  the  Federal  Register. 

At  the  request  of  the  State  agency,  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm.  The 
workers  are  engaged  in  the  production 
of  electronic  security  devices  for 
commercial  applications. 

New  information  shows  that  workers 
leased  from  Monroe  Staffing  Services, 
Adecco  USA,  Inc.,  and  Infinistaff,  LLC, 
were  employed  at  the  Bristol, 

Connecticut  location  of  Ingersoll-Rand/ 
Harrow  Products,  Inc.,  formerly  known 
as  Locknetics,  Security  Technologies 
Division.  The  Department  has 
determined  that  these  workers  were 
sufficiently  under  the  control  of 
Ingersoll-Rand,  formerly  known  as 
Locknetics,  Security  Technologies 
Division  to  be  considered  leased 
workers. 

Information  also  shows  that  Ingersoll- 
Rand  purchased  Harrow'  Products,  Inc., 
in  1999,  and  as  a  result,  some  workers 
separated  from  employment  at  the 
subject  firm  had  their  wages  reported 
under  a  separate  unemployment 
insurance  (UI)  tax  account  under  the 
name  Harrow  Products,  Inc. 

Accordingly,  the  Department  is 
amending  this  certification  to  properly 
reflect  these  matters. 

The  intent  of  the  Department’s 
certification  is  to  include  all  workers  of 
the  subject  firm,  who  were  adversely 
affected  by  a  shift  in  production  of 
electronic  security  devices  for 
commercial  applications  to  Mexico. 

The  amended  notice  applicable  to 
TA-W-73,396  is  hereby  issued  as 
follows: 

All  workers  of  Ingersoll-Rand/Hafrow 
Products,  Inc.,  formerly  known  as  Locknetics, 
Security  Technologies  Division  including  on¬ 
site  leased  workers  from  Monroe  Staffing 
Services,  Adecco  USA,  Inc.,  and  Infinistaff, 
LLC,  Bristol,  Connecticut,  who  became 
totally  or  partially  separated  from 
employment  on  or  after  January  26,  2009 
through  June  23,  2012,  and  all  workers  in  the 
group  threatened  with  total  or  partial 
separation  from  employment  on  date  of 
certification  through  two  years  from  the  date 
of  certification,  are  eligible  to  apply  for 
adjustment  assistance  under  Chapter  2  of 
Title  II  of  the  Trade  Act  of  1974,  as  amended. 

Signed  at  Washington,  DC,  this  16th  day  of 
July  2010. 

Michael  W.  JafTe, 

Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 

[FR  Doc.  2010-18830  Filed  7-30-10;  8;45  am] 

BILLING  CODE  4510-FN-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-72,862] 

SKF  Aeroengine  Falconer  a  Subsidiary 
of  AB  SKF  including  On-Site  Leased 
Workers  From  Manpower 
Professionals,  Manpower,  Inc., 

Express  Employment  Professionals 
and  HP  Enterprise  Services  Falconer, 
NY;  Amended  Certification  Regarding 
Eligibility  To  Apply  for  Worker 
Adjustment  Assistance 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974,  as  amended  (“Act”), 

19  U.S.C.  2273,  the  Department  of  Labor 
issued  a  Certification  of  Eligibility  to 
Apply  for  Worker  Adjustment 
Assistance  on  February  4,  2010, 
applicable  to  workers  of  SKF 
Aeroengine  Falconer,  a  subsidiary  of  AB 
SKF,  including  on-site  leased  workers 
from  Manpower  Professionals, 
Manpower,  Inc.  and  Express 
Employment  Professionals,  Falconer,- 
New  York.  The  notice  was  published  in 
the  Federal  Register  on  March  12,  2010 
(75  FR  11924). 

At  the  request  of  the  state,  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm.  The 
workers  are  engaged  in  the  production 
of  precision  ball  and  roller  bearings. 

The  company  reports  that  workers 
leased  from  HP  Enterprise  Services, 
were  employed  on-site  at  the  Falconer, 
New  York  location  of  SKF  Aeroengine 
Falconer,  a  subsidiary  of  AB  SKF.  The 
Department  has  determined  that  these 
workers  were  sufficiently  under  the 
control  of  the  subject  firm  to  be 
considered  leased  workers. 

Based  gn  these  findings,  the 
Department  is  amending  this 
certification  to  include  workers  leased 
from  HP  Enterprise  Services,  working 
on-site  at  the  Falconer,  New  York 
location  of  SKF  Aeroengine  Falconer,  a 
subsidiary  of  AB  SKF. 

The  amended  notice  applicable  to 
TA-W-72,862  is  hereby  issued  as 
follows: 

All  workers  SKF  Aeroengine  Falconer,  a 
subsidiary  of  AB  SKF,  including  on-site 
leased  workers  from  Manpower 
Professionals,  Manpower,  Inc.,  Express 
Employment  Professionals  and  HP  Enterprise 
Services,  Falconer,  New  York,  who  became 
totally  or  partially  separated  from 
employment  on  or  after  November  8,  2008 
through  February  4,  2012,  and  all  workers  in 
the  group  threatened  with  total  or  partial 
separation  from  employment  on  the  date  of 
certification  through  two  years  from  the  date 
of  certification,  are  eligible  to  apply  for 
adjustment  assistance  under  Chapter  2  of 
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Title  II  of  the  Trade  Act  of  1974,  as.  ,  r* 
amended.” 

Signed  at  Washington,  DC,  this  16th  day  of 
July  2010. 

Michael  W.  JafTe, 

Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance.  . 

IFR  Doc.  2010-18827  Filed  7-30-10;  8:45  am) 

BILLING  CODE  4510-FN-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Notice  of  Determinations  Regarding 
Eligibility  To  Apply  for  Worker 
Adjustment  Assistance 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974,  as  amended  (19 
U.S.C.  2273)  the  Department  of  Labor 
herein  presents  summaries  of 
determinations  regarding  eligibility  to 
apply  for  trade  adjustment  assistance  for 
workers  by  (TA-W)  number  issued 
during  the  period  of  July  12,  2010 
through  July  16,  2010. 

In  order  for  an  affirmative 
determination  to  be  made  for  workers  of 
a  primary  firm  and  a  certification  issued 
regarding  eligibility  to  apply  for  worker 
adjustment  assistance,  each  of  the  group 
eligibility  requirements  of  Section 
222(a)  of  the  Act  must  be  met. 

I.  Under  Section  222(a)(2)(A),  the 
following  must  be* satisfied: 

(1)  A  significant  number  or  proportion 
of  the  workers  in  such  workers’  firm 
have  become  totally  or  partially 
separated,  or  are  threatened  to  become 
totally  or  partially  separated; 

(2)  The  sales  or  production,  or  both, 
of  such  firm  have  decreased  absolutely; 
and 

(3)  One  of  the  following  must  be 
satisfied: 

(A)  Imports  of  articles  or  services  like 
or  directly  competitive  with  articles 
produced  or  services  supplied  by  such 
firm  have  increased; 

(B)  Imports  of  articles  like  or  directly 
competitive  with  articles  into  which  one 
or  more  component  parts  produced  by 

“such  firm  are  directly  incorporated, 
have  increased;  ’ 

(C)  Imports  of  articles  directly 
incorporating  one  or  more  component 
parts  produced  outside  the  United 
States  that  are  like  or  directly 
competitive  with  imports  of  articles 
incorporating  one  or  more  component 
parts  produced  by  such  firm  have 
increased; 

(D)  Imports  of  articles  like  or  directly 
competitive  with  articles  which  are 
•produced  directly  using  services 
supplied  by  such  firm,  have  increased; 
and 


(4)  the  increase  in  imports  contributed 
importantly  to  such  workers’  separation 
or  threat  of  separation  and  to  the  decline 
in  the  sales  or  production  of  such  firm; 
or 

II.  Section  222(a)(2)(B)  all  of  the 
following  must  be  satisfied: 

(1)  A  significant  number  or  proportion 

of  the  workers  in  such  workers’  firm 
have  become  totally  or  partially 
separated,  or  are  threatened  to  become 
totally  or  partially  separated;  ' 

(2)  One  of  the  following  must  be 
satisfied: 

(A)  There  has  been  a  shift  by  the 
workers’  firm  to  a  foreign  country  in  the 
production  of  articles  or  supply  of 
services  like  or  directly  competitive 
with  those  produced/supplied  by  the 
workers’  firm; 

(B)  there  has  been  an  acquisition  from 
a  foreign  country  by  the  workers’  firm 
of  articles/services  that  are  like  or 
directly  competitive  with  those 
produced/supplied  by  the  workers’  firm; 
and 

(3)  the  shift/acquisition  contributed 
importantly  to  the  workers’  separation 
or  threat  of  separation. 

In  order  for  an  affirmative 
determination  to  be  made  for  adversely 
affected  workers  in  public  agencies  and 
a  certification  issued  regarding 
eligibility  to  apply  for  worker 
adjustment  assistance,  each  of  the  group 
eligibility  requirements  of  Section 
222(b)  of  the  Act  must  be  met. 

(1)  a  significant  number  or  proportion 
of  the  workers  in  the  public  agency  have 
become  totally  or  partially  separated,  or 
are  threatened  to  become  totally  or 
partially  separated; 

(2)  The  public  agency  has  acquired 
from  a  foreign  country  services  like  or 
directly  competitive  with  services 
which  are  supplied  by  such  agency;  and 

(3)  The  acquisition  of  services 
contributed  iinportantly  to  such 
workers’  separation  or  threat  of 
separation. 

In  order  for  an  affirmative 
determination  to  be  made  for  adversely 
affected  secondary  workers  of  a  firm  and 
a  certification  issued  regarding 
eligibility  to  apply  for  worker 
adjustment  assistance,  each  of  the  group 
eligibility  requirements  of  Section 
222(c)  of  the  Act  must  be  met. 

(1)  A  significant  number  or  proportion 
of  the  workers  in  the  workers’  firm  have 
become  totally  or  partially  separated,  or 
are  threatened  to  become  totally  or 
partially  separated; 

(2)  The  workers’  firm  is  a  Supplier  or 
Downstream  Producer  to  a  firm  that 
employed  a  group  of  workers  who 
received  a  certification  of  eligibility 
under  Section  222(a)  of  the  Act,  and 
such  supply  or  production  is  related  to 


the  article  or  service  that  was  the  basis 
for  such  certification;  and 

(3)  Either — 

(A)  The  workers’  firm  is  a  supplier 
and  the  component  parts  it  supplied  to 
the  firm  described  in  paragraph  (2) 
accounted  for  at  least  20  percent  of  the 
production  or  sales  of  the  workers’  firm; 
or 

(B)  A  loss  of  business  by  the  workers’ 
firm  with  the  firm  described  in 
paragraph  (2)  contributed  importantly  to 
the  workers’  separation  or  threat  of 
separation. 

In  order  for  an  affirmative 
determination  to  be  made  for  adversely 
affected  workers  in  firms  identified  by 
the  International  Trade  Commission  and 
a  certification  issued  regarding 
eligibility  to  apply  for  worker 
adjustment  assistance,  each  of  the  group 
eligibility  requirements  of  Section  222(f) 
of  the  Act  must  be  met. 

(1)  The  workers’  firm  is  publicly 
identified  by  name  by  the  International 
Trade  Commission  as  a  membe/  of  a 
domestic  industry  in  an  investigation 
resulting  in — 

(A)  An  affirmative  determination  of 
serious  injury  or  threat  thereof  under 
section  202(b)(1); 

(B)  An  affirmative  determination  of 
market  disruption  or  threat  thereof 
under  section  421(b)(1);  or 

(C)  An  affirmative  final  determination 
of  material  injury  or  threat  thereof  under 
section  705(b)(1)(A)  or  735(b)(1)(A)  of 
the  Tariff  Act  of  1930  (19  U.S.C. 
1671d(b)(l)(A)  and  1673d(b)(l)(A)); 

(2)  The  petition  is  filed  during  the  1- 
year  period  beginning  on  the  date  on 
which — 

(A)  A  summary  of  the  report 
submitted  to  the  President  by  the 
International  Trade  Commission  under 
section  202(f)(1)  with  respect  to  the 
affirmative  determination  described  in 
paragraph  (1)(A)  is  published  in  the 
Federal  Register  under  section  202(f)(3); 
or 

(B)  Notice  of  an  affirmative 
determination  described  in 
subparagraph  (1)  is  published  in  the 
Federal  Register;  and 

(3)  The  workers  have  become  totally 
or  partially  separated  from  the  workers’ 
firm  within — 

(A)  The  1-year  period  described  in 
paragraph  (2);  or 

(B)  Notwitnstanding  section  223(b)(1), 
the  1-year  period  preceding  the  1-year 
period  described  in  paragraph  (2). 

Affirmative  Determinations  for  Worker 
Adjustment  Assistance 

The  following  certifications  have  been 
issued.  The  date  following  the  company 
name  and  location  of  each 
determination  references  the  impact 
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date  for  all  workers  of  such  The  following  certifications  have  been  222(a)(2)(A)  (increased  imports)  of  the 

determination.  issued.  The  requirements  of  Section  Trade  Act  have  been  met. 


TA-W  No. 

Subject  firm 

Location 

Impact  date 

72,581  . 

Freightcar  America,  Roanoke  Division,  Leased  Workers  Ex¬ 
press  Professional,  etc. 

Roanoke,  VA . 

October  13,  2008. 

72,853  . 

Stptzman  Plating  Inc.,  Leased  Workers  of  Snelling  Per¬ 
sonnel  Services. 

Los  Angeles,  CA . 

November  1 1 ,  2008. 

73,308  . 

Hoffmaster  Food  Service,  D/B/A  Brooklace,  Hoffmaster 
Group,  Inc. 

West  Haven,  CT  . 

January  15,  2009. 

73,412 . 

Alcan  Cable  . 

Roseburg,  OR  . 

February  2,  2009. 

73,644  . 

Cinram  Manufacturing,  LLC,^Cinram  International,  Leased 
Workers  From  Onesource  Staffing  Solutions. 

Olyphant,  PA . 

March  4,  2009.  • 

73,916  . 

Catawba  Sox  LLC,  Formerly  known  as  Catawba  Sox,  Inc  ... 

Newton,  NC  . 

April  13,  2009. 

73,924  . 

Amsted  Rail  Company,  Inc.,  Subsidiary  of  Amsted,  Leased 
Workers  from  Kelly  Services  and  Account  Temps. 

Granite  City,  IL . 

April  14,  2009. 

74,122  . . . 

Markovitz  Enterprises,  Inc.,  Flowline  Division . 

New  Castle,  PA  . 

May  19,  2009. 

74,184  . 

Innovative  Surgical  Products,  ISSAL  Medical  Company, 
Leased  Workers  from  Manpower. 

Tustin,  CA  . 

May  21,  2009. 

74  207  . 

Wendy  Fashion,  Inc . 

New  York,  NY  . 

j  May  18,  2009. 

1  June  9,  2009 

1 _ 

74,219  . 

Cinram  Distribution,  LLC,  Cinram  International,  Leased 
Workers  from  Ambassador  Personnel,  etc. 

LaVergne,  TN  . 

The  following  certifications  have  been  services)  of  the  Trade  Act  have  been 
issued.  The  requirements  of  Section  met. 

222(a)(2)(B)  (shift  in  production  or 


TA-W  No.  ! 

Subject  firm  -  -  j 

Location 

Impact  date 

72,715 .  i 

Bogner  of  America,  fnc.,  Willy  Bogner  GMBH  and  Company . 

Newport,  VT  . 

October  28,  2008. 

72,910  .  i 

Carl  Zeiss  IMT  Corporation,  Leased  Workers  of  Award  Staffing, 

Maple  Grove,  MN  . 

November  18, 

! 

Sysdyne  Corp.,  Office  Team,  Nycor,  etc. 

2008. 

72,962  . 

American  Axle  and  Manufacturing . 

Oxford,  Ml  . 

November  3,  2008. 

72,976  . 

Deutsche  Bank  Services  New  Jersey,  Inc.,  Finance  Division  . 

Jersey  City,  NJ  . . 

November  27, 

2008. 

73,31 7A  . 

Sappi  Fine  Paper  N.A.,  a  subsidiary  of  Sappi  Ltd,  Research  and 

Westbrook,  ME . .'. . 

January  20,  2009. 

Development  Group,  including  Alternative  Solutions,  Manpower, 

Adecco. 

73,482  . 

Provisional,  Office  Team,  Volt  and  Aerotek,  Molina  Healthcare, 

Spokane,  WA  . 

January  29,  2009. 

Medical  Affairs-Credentialing  Group. 

73,539  . 

Georgia-Pacific  Consumer  Products  LP,  Georgia-Pacific,  LLC, 

Green  Bay,  Wl  . 

February  16,  2009.  • 

Leased  Workers  from  Encadria  Staffing  Solutions. 

73,932  . 

Amdocs  BCS,  Inc.,  BC&S  Division,  Amdocs,  Inc  . 

El  Dorado  Hills,  CA  . 

April  8,  2009. 

73,956  . 

Siemens  IT  Solutions  and  Services,  Inc.,  Siemens  Corp.,  Leased 

Mason,  OH  . 

April  17,  2009. 

Workers  Native  Staffing,  Indotronix  and  Connexion. 

73,966  . 

Nortel  Networks,  CVAS  Test  Organization  . r. . 

Research  Triangle  Park,  NC  . 

April  19,  2009. 

73,970  . 

CareFusion  2200,  Inc.,  Leased  Workers  from  Adecco, "Inc.  and 

Riverside,  CA  . 

April  16,  2009. 

Snelling., 

74,010 . 

General  Electric  Control  Products,  Fabricated  Parts  Group  . 

Morrison,  IL  . 

April  26,  2009. 

74,01  OA  . 

General  Electric  Control  Products,  Motor  Control  Switch  Group  . 

Morrison,  IL  . 

April  26,  2009. 

74,044  . 

Simport  Corporation,  Les  Plastique  Simport  LTEE  . 

Fairfax,  VT . 

April  15,  2009. 

74,055  . 

Harman  International  Industries,  Inc.,  Shared  Services  Unit, 

Novi,  Ml  . 

May  5,  2009. 

Leased  Workers  from  Aerotek,  Accountants,  etc. 

74,072  . 

Allegiance  Industries,  Working  on  Site  at  Trinity  North  American 

Cartersville,  GA  . 

May  2,  2009. 

Freight  Car. 

74,189  . 

Agilent  Technologies,  Inc.,  Leased  Workers  from  Volt  Workforce 

Liberty  Lake,  WA . 

June  2,  2009. 

Solutions,  ABM  Janitorial  Services,  etc. 

74,229  . 

DP/DHL,  DHL  Information  Services  (Americas)  . 

Allentown,  PA . t . 

August  1 1 ,  2008. 

74,230  . 

DF/DHL,  DHL  Information  Services  (Americas)  . 

Riverside,  CA  . 

August  1 1 ,  2008. 

74,232  . 

DP/DHL,  DHL  Information  Services  (Americas)  . 

Wilmington,  OH  . 

August  1 1 ,  2008. 

74,233  . 

DP/DHL,  DHL  Information  Services  (Americas)  . 

Plantation,  FL  . 

August  1 1 ,  2008. 

74,234  . 

1  DP/DHL,  DHL  Information  Services  (Americas)  . 

Houston,  TX  . 

August  1 1 ,  2008. 

74,236  . 

1  DP/DHL,  DHL  Information  Services  (Americas)  . 

Renton,  WA  . 

August  1 1 ,  2008. 

74,242  . 

1  Steris  Corporation  . 

Erie,  PA  . 

June  20,  2010. 

74,242A  . 

1  Steris  Corporation,  Staffing  Solutions,  Express,  CDI,  Belcan  and 

Erie,  PA  . -. . 

June  14,  2009. 

1  Amotec,  Working  on  Site  Steris. 

74,329  . 

!  Portage  Electric  Products,  Inc  . 

North  Canton,  OH  . 

June  23,  2009. 

The  following  certifications  have  been  are  certified  eligible  to  apply  for  TAA) 
issued.  The  requirements  of  Section  of  the  Trade  Act  have  been  met. 

222(c)  (supplier  to  a  firm  whose  workers 
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TA-W  No. 

'  '  Subject  firm  ' ' 

Location 

Impact  date 

72,795  . 

FreightCar  America,  Inc.,  Administrative  Office . 

( 

Johnstown,  PA  . 

November  6,  2008. 

73,213  . 

Johnson  Controls-Hoover  Universal,  Inc.,  Automotive  Experience, 
Leased  Workers  T rans  Advantage  &  Express  Employment.  • 

Livermore,  CA  . r. . 

January  4,  2009. 

73,363  . 

Republic  Engineered  Products,  Inc.,  Massillon  Cold  Finished  Plant 

Massillon,  OH  . 

January  21,  2009. 

73,363A  . 

Republic  Engineered  Products,  Inc.,  Central  Machine/Fabrication 
Facility. 

Massillon,  OH  . 

January  21 ,  2009. 

73,465  . 

Techma  U.S.A.,  Inc.,  Leased  Workers  from  Kelly  Temporary  Serv- 

Gretna,  VA  . 

February  3,  2009. 

73,680  . 

Hirschmann  Automation  and  Control,  A  Subsidiary  of  Belden,  Inc  .. 

Chambersburg,  PA . 

March  1 ,  2009. 

73,791  . 

Burlington  Manufacturing  Services,  A  Division  of  Burlington  Tech¬ 
nologies. 

Burlington,  NC  . 

March  17,  2009. 

73,791  A  . 

Se7en,  A  Division  of  Burlington  Technologies  . 

Gibsonville,  NC  . 

March  17,  2009. 

73,805  . 

Henkel  Corporation,  Electronics  Adhesives  Division,  Leased  Work¬ 
ers  Aerotek  Professional. 

Billerica,  MA  . 

March  23,  2009. 

73,859  . 

Watkins  Shepard  Trucking,  Inc.,  Including  on-site  Independent 
Contractors. 

Missoula,  MT  . 

March  23,  2009. 

73,861  . 

Automatic  Feed  Company,  Leased  Workers  from  Manpower  . 

Napoleon,  OH  . 

March  22,  2009. 

73,908  . 

Quality  Enhancement  Services,  LLC,  Leased  Workers  of  Corner¬ 
stone  Staffing  Solutions. 

Fremont,  CA  . 

April  12,  2009. 

Negative  Determinations  For  Worker 
Adjustment  Assistance 

In  the  following  cases,  the 
investigation  revealed  that  the'eligibility 


criteria  for  worker  adjustment  assistance 
have  not  been  met  for  the  reasons 
specified. 

The  investigation  revealed  that  the 
criterion  under  paragraph  (aKl),  dr 


(b)(1),  or  (c)(1)  (employment  decline  or 
threat  of  separation)  of  section  222  has 
not  been  met. 


TA-W  No. 

Subject  firm 

Location 

Impact  date 

74,212  . 

Appeal-Democrat  Inc.,  Division  of  Freedom  Newspapers,  Account- 

Marysville,  CA. 

ing  Department. 

74,304  . 

Robin  Manufacturing,  USA,  Inc  . 

Hudson,  Wl. 

The  investigation  revealed  that  the 
criteria  under  paragraphs  (a)(2)(A) 


(increased  imports)  and  (a)(2)(B)  (shift 
in  production  or  services  to  a  foreign 


country)  of  section  222  have  not  been 
met. 


TA-W  No. 

Subject  firm 

LoCdi 

72,172  . 

Cessna  Aircraft  Company  . 

Wichita,  KS. 

72,269  . 

Thermal  Product  Solutions,  SPX  Corporation,  Leased  Workers 

New  Columbia,  P/ 

from  Kelly  Services. 

72,627  . 

Millwork  Distributors,  Inc . 

Oshkosh,  Wl. 

72,673  . 

Weather  Shield  Manufacturing,  Inc.,  Corporate  Office  . 

Medford,  Wl. 

72,677  . 

GE  Oil  and  Gas  Operations,  LLC,  Application  Engineering  Group  .. 

Oshkosh,  Wl. 

72,678  . 

Sand  Dollar  Drilling,  LP . 

San  Angelo,  TX. 

72,747  . 

Patterson  UTI  . , . 

San  Angelo,  TX. 

72,796  •. . 

Bar  Processing  Corporation,  Flat  Rock  Metal,  Inc  . 

Hammond,  IN. 

72,833  . 

GEO  Specialty  Chemicals . . 

Deer  Park,  TX. 

72,852  . 

General  Motors  Company,  FKA  General  Motors  Corp.,  Spring  Hill 

Spring  Hill,  TN. 

Assembly  Plant. 

72,930  . :. 

Kik  Custom  Products,  Inc.,  Kik  Aerosol  Socal,  LLC,  City  of  Industry 

City  of  Industry,  C 

Plant,  Leased  Workers  Adecco  Services. 

73,008  . 

Nortels  Networks,  LTD,  CDMA  Core  Development,  Carrier  Net- 

Richardson,  TX. 

works  Organization. 

73,142  . 

General  Electric  Aviation,  Division  of  General  Electric  Corporation 

Albuquerque,  NM. 

73,172  . 

Rusnak/Pasadena  . 

Pasadena,  CA. 

73,180  . 

Spacelabs  Healthcare,  OSI  Systems,  Inc.,  Research  and  Develop- 

Issaquah,  WA. 

ment. 

73,210  . 

MetLife . . 

Moosic,  PA. 

73,21  OA  . 

MetLife . r . 

Clarks  Summit,  P/ 

73,265  . 

HSBC  Finance  Corporation,  Consumer  &  Mortgage  Lending,  Ben- 

Southern  Pines,  ^ 

eficial  Division,  HSBC  North  America  Holdings. 

73,282  . 

NCR  Corporation . 

Dayton,  OH. 

73,305  . 

Reddog  Industries,  Inc  . 

Erie,  PA. 

73,377  . 

Toppan  PhotoMasks,  Inc  . 

Kokomo,  IN. 

73,715  . 

Axiant,  LLC . 

Huntersville,  NC. 

73,737  . 

Cullman  Casting  Corporation,  North  Vernon  Industry  Corporation  .. 

Cullman,  AL. 

73,819  . 

KGP  Telecommunications,  Inc . 

South  Bend,  IN. 

73,823  . 

Demag  Cranes  &  Components  Corpxjration  . 

Cleveland,  OH. 

73,921  . 

Coaches!  101  (PAC)  . 

Jersey  City,  NJ. 

74,045  . 

Buell  Motorcycle  Company,  LLC  . 

East  Troy,  Wl. 

Impact  date 
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TA-W  No. 

Subject  firm 

Location 

Impact  date 

74,063  . 

TRG  Insurance  Solutions,  LLC  . 

Beckley,  WV. 

74,177  . 

B/E  Aerospace,  kic..  Consumable  Management  Division . . 

Roanoke,  TX. 

74,228  . 

Coty  Inc.,  FKA  La  Salle  Laboratories,  Division  of  Del  Laboratories, 
Inc. 

Little  Falls,  NY. 

i _ 

Determinations  Terminating 
Investigations  of  Petitions  for  Worker 
Adjustment  Assistance 

After  notice  of  the  petitions  was 
published  in  the  Federal  Register  and 
on  the  Department’s  Web  site,  as 
required  by  Section  221  of  the  Act  (19 


U.S.C.  2271),  the  Department  initiated 
investigations  of  these  petitions. 

The  following  determinations 
terminating  investigations  were  issued 
in  cases  where  these  petitions  were  not 
filed  in  accordance  with  the 
requirements  of  29  CFR  90.11.  Every 
petition  filed  by  workers  must  be  signed 
by  at  least  three  individuals  of  the 


petitioning  worker  group.  Petitioners 
separated  more  than  one  year  prior  to 
the  date  of  the  petition  cannot  be 
covered  under  a  certification  of  a 
petition  under  Section  223(b),  and 
therefore,  may  not  be  part  of  a 
petitioning  worker  group.  For  one  or 
more  of  these  reasons,  these  petitions 
were  deemed  invalid. 


TA-W  No. 

Subject  firm 

Location 

Impact  date 

73,522  . 

73,686  . 

Nortel  Networks,  LTD . 

MWH  Americas,  Inc.,  Silver  City  Office,  Freeport-McMoran  Tyrone 
Mining,  LLC. 

Richardson,  TX. 

Tyrone,  NM. 

The  following  determinations 
terminating  investigations  were  issued 
because  the  petitioning  groups  of 

workers  are  covered  by  active 
certifications.  Consequently,  further 
investigation  in  these  cases  would  serve 

no  purpose  since  the  petitioning  group 
of  workers  cannot  be  covered  by  more 
than  one  certification  at  a  time. 

1 

TA-W  No. 

Subject  firm 

Location 

Impact  date 

74,295  . 

Diversco  Integrated  Services,  WorldColor  Division,  Diversco  Inte¬ 
grated  Services. 

J _ 

Dyersburg,  TN. 

1  hereby  certify  that  the 
aforementioned  determinations  were 
issued  during  the  period  of  July  12, 

2010  through  July  16,  2010.  Copies  of 
these  determinations  may  be  requested 
under  the  Freedom  of  Information  Act. 
Requests  may  be  submitted  by  fax, 
courier  services,  or  mail  to  FOIA 
Disclosure  Officer,  Office  of  Trade 
Adjustment  Assistance  (ETA),  U.S. 
Department  of  Labor,  200  Constitution 
Avenue,  NW.,  Washington,  DC  20210  or 
tofoiarequest@dol.gov.  These 
determinations  also  are  available  on  the 
Department’s  Web  site  at  http:// 
wH'w.doIeta.gov/tradeact  under  the 
searchable  listing  of  determinations. 

Dated:  July  20,  2010. 

Michael  W.  Jaffe, 

Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 

(FR  Doc.  2010-18832  Filed  7-30-10;  8:45  am] 
BILLING  CODE  4510-FN-P 


DEPARTMENT  OF  LABOR 

Office  of  the  Assistant  Secretary  for 
Office  of  Disability  Employment  Policy 

“Add  Us  In”  Program 

agency:  Office  of  Disability 
Employment  Policy,  Department  of 
Labor. 

Announcement  Type:  New  Notice  of 
Availability  of  Funds  and  Solicitation 
for  Grant  Applications.  The  full 
announcement  is  posted  on  http:// 
www.grants.gov. 

Funding  Opportunity  Number:  SGA 
10-05. 

Key  Dates:  The  closing  date  for  receipt 
of  applications  is  September  1,  2010  via 
http://www.grants.gov. 

Funding  Opportunity  Description: 

The  U.S.  Department  of  Labor  (“DOL” 
or  “Department”),  Office  of  Disability 
Employment  Policy  (ODEP)  announces 
the  availability  of  approximately  $2.3 
million  to  fund  up  to  four  cooperative 
agreements  with  consortia  ranging  from 
$500,000  to  $625,000.  The  objectives  of 
this  new  initiative.  Add  Us  In,  are: 

(1)  To  increase  the  ability  of  targeted 


businesses  to  employ  adults  and  youth 
with  disabilities;  (2)  to  develop  and 
evaluate  replicable  models,  strategies 
and  policies  that  would  ensure  that 
youth  and  adults  from  targeted 
populations  with  disabilities  have 
access  to  a  broader  range  of  employment 
and  mentoring  opportunities;  and  (3)  to 
form  and  strengthen  connections 
between  targeted  businesses,  diversity¬ 
serving  organizations,  youth-serving 
organizations  and  disability-serving 
organizations,  building  a  national  and 
local  network  of  experts  skilled  in 
serving  individuals  with  disabilities. 
These  objectives  will  be  accomplished 
through  the  competitive  funding  of 
consortia  tasked  to  design,  implement, 
and  evaluate  innovative  systems  models 
that  support  integrated  employment 
opportunities  for  people  with 
disabilities  within  targeted  businesses. 

For  the  purposes  of  this  solicitation, 
the  target  population  consists  of 
members  of  the  following  groups: 
African  American,  Asian  American 
(including  Asian  Americans  of  West 
Asian  decent,  e.g.,  India,  and  Asian 
Americans  of  East  Asian  decent,  e.g., 
Japan  and  Korea),  Latino  or  Hispanic 
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American,  federally  recognized  Tribes 
and  Native  American  communities 
(including  American  Indians,  Alaska 
Natives,  Native  Hawaiians,  and  other 
Native  Pacific  Islanders  (including 
American  Samoan  Natives)),  Lesbian, 
Gay,  Bisexual,  Transgender  (LGBT) 
individuals,  and  women.  A  targeted 
business  is  a  for-profit  enterprise  such 
as  a  sole  proprietorship,  partnership, 
corporation,  or  joint  venture  of  any 
kind,  regardless  of  size,  physically 
located  in  the  United  States  or  its  trust 
territories  which  is  at  least  51  percent 
owned,  operated  and  controlled  on  a 
daily  basis  by  a  United  States  citizen  (or 
citizens)  who  are  members  of  a  target 
population. 

The  full  Solicitatior  for  Grant 
Application  is  posted  on  http:// 
www.grants.gov  under  U.S.  Department 
of  Labor/ODEP.  Applications  submitted 
through  http:// WWW. grants. govor  hard 
copy  will  be  accepted.  If  you  need  to 
speak  to  a  person  concerning  these 
grants,  you  may  telephone  Cassandra 
Mitchell  at  202-693-4570  (not  a  toll- 
free  number).  If  you  have  issues 
regarding  access  to  the  http:// 
www.grants.gov  eh  site,  you  may 
telephone  the  Contact  Center  Phone  at 
1-800-518-4726. 


Signed  at  Washington,  DC,  this  27th  day  of 
)uly  2010. 

Cassandra  R.  Mitchell, 

Grant  Officer. 

[FR  Doc.  2010-18762  Filed  7-30-10;  8;45  am] 

BILLING  CODE  4510-FT-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Investigations  Regarding  Certifications 
of  Eligibility  To  Apply  for  Worker 
Adjustment  Assistance 

Petitions  have  been  filed  with  the 
Secretary  of  Labor  under  Section  221(a) 
of  the  Trade  Act  of  1974  (“the  Act”)  and 
are  identified  in  the  Appendix  to  this 
notice.  Upon  receipt  of  these  petitions, 
the  Director  of  the  Division  of  Trade 
Adjustment  Assistance,  Employment 
and  Training  Administration,  has 
instituted  investigations  pursuant  to 
Section  221(a)  of  the  Act. 

The  purpose  of  each  of  the 
investigations  is  to  determine  whether 
the  workers  are  eligible  to  apply  for 
adjustment  assistance  under  Title  II, 
Chapter  2,  of  the  Act.  The  investigations 
will  further  relate,  as  appropriate,  to  the 
determination  of  the  date  on  which  total . 


or  partial  separations  began  or 
threatened  to  begin  and  the  subdivision 
of  the  firm  involved. 

The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  hearing,  provided  such 
request  is  filed  in  writing  with  the 
Director,  Division  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  August  12,  2010. 

Interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  investigations  to 
the  Director,  Division  of  Trade 
Adjustment  Assistance,  at  the  address 
shown  below,  not  later  than  August  12, 
2010. 

Copies  of  these  petitions  may  be 
requested  under  the  Freedom  of 
Information  Act.  Requests  may  be 
submitted  by  fax,  courier  services,  or 
mail,  to  FOIA  Disclosure  Officer,  Office 
of  Trade  Adjustment  Assistance  (ETA), 
U.S.  Department  of  Labor,  200 
Constitution  Avenue,  NW.,  Washington, 
DC  20210  or  to  foiarequest@dol.gov. 

Signed  at  Washington,  DC,  this  22nd  of 
July  2010. 

Michael  JaiTe 

Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 


Appendix 

[Petitions  instituted  between  7/1 2/1 0  and  7/1 6/1 0] 


TA-W 

Subject  Firm 
(Petitioners) 

Location 

Date  of 
institution 

1 

Date  of 
petition 

74368  . 

Novartis  Pharmaceuticals . 

East  Hanover,  NJ . 

07/12/10  1 

07/09/10 

(State/One-Stop) . 

74369  . 

-Lanxess  Sybron  Chemicals . 

(State/One-Stop) . . . 

Birmingham,  NJ  . 

07/12/10 

07/09/10 

74370  . 

Boulder  Community  Hospital  (State/One-Stop)  . 

Boulder,  CO  . 

07/12/10 

07/09/10 

74371  . 

Hewitt  Associates  . 

(Workers)  . ! . . . 

Lincolnshire,  IL . 

07/12/10 

07/09/10 

74372  . 

Metalsa  Structural  Products,  Inc.  (Workers)  . 

Pottstown,  PA  . 

07/13/10 

06/14/10 

74373  . 

Metlife  (Workers)  . 

West  Warwick,  Rl  . 

07/13/10 

07/12/10 

74374  . 

TTM  Technologies 

(State/One-Stop) . 

Santa  Ana,  CA  . 

07/13/10 

07/12/10 

74375  . 

AT&T  (Wkrs)  . 

Milwaukee,  Wl . 

07/13/10 

07/12/10 

74376  . 

Ellwood  Crankshaft  and  Machine  Company  . 

(Company)  . 

Hermitage,  PA . 

07/13/10 

07/06/10 

74377  . 

Sony  Pictures  Entertainment  (State/One-Stop)  . 

Culver  City,  CA  . 

07/13/10 

06/28/10 

74378  . 

Baizout,  Inc.  (Workers) . 

Nitro,  WV . 

07/13/10 

06/30/10 

74379  . 

Mattel  Phoenix  Technology  Center  (Workers)  . 

Phoenix,  AZ  . 

07/14/10 

07/12/10 

74380  . 

Wistron  Info  Comm  (Texas)  . 

(State/One-Stop) . 

Cerritos,  CA  . 

07/14/10 

07/12/10 

74381  . 

Quiksilver  (State/One-Stop) . 

Huntington  Beach,  CA  . 

07/14/10 

07/12/10 

74382  . 

Chase  (Company)  . 

Troy,  Ml  . 

07/14/10 

07/12/10 

74383  . 

Blen-Col,  Incorporated 

(Company)  . 

Leominster,  MA . 

07/15/10 

07/12/10 

74384  . 

Shipbuilders  of  Wisconsin,  Incorporated  (Company)  . 

Manitowoc,  Wl  . 

07/15/10 

06/08/10 

74385  . 

Mermec,  Incorporated  (Workers)  . 

Columbia,  SC . 

07/15/10 

07/13/10 

74386  . 

Goodyear  Tire  and  Rubber  Company  (Company)  . 

Tyler,  TX  . 

07/15/10 

06/30/10 

74387  . 

Allstate  Insurance  Company  (State/One-Stop)  . 

Northbrook,  IL  . 

07/15/10 

07/06/10 

74388  . 

Computer  Telephony  Engineering  Corporation  (Company) 

Minnetonka,  MN . 

07/16/10 

06/30/10 

I 
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BILLING  CODE  4510-FN-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-71,014] 

Jeld-Wen,  Inc.,  Hawkins  Window 
Division,  Including  On-Site  Leased 
Workers  of  Nicolet  Staffing,  Hawkins, 
Wl;  Notice  of  Negative  Determination 
on  Reconsideration 

On  December  3,  2009,  the  Department 
issued  an  Affirmative  Determination 
Regarding  Application  for 
Reconsideration  for  the  workers  and 
former  workers  of  the  subject  firm.  The 
Department's  Notice  of  determination 
was  published  in  the  Federal  Register 
on  December  11,  2009  (74  FR  65790). 

The  initial  investigation  resulted  in  a 
denial  based  on  the  findings  that  subject 
firm  and  customer  imports  of  wood-  and 
aluminum-clad  windows  and  patio 
doors  did  not  contribute  to  worker 
group  separations  and  that  the  subject 
firm  neither  shifted  to,  nor  acquired 
from,  a  foreign  country  the  production 
of  like  or  directly  competitive  articles. 

In  the  request  for  reconsideration,  the 
petitioners  requested  that  additional 
customer  surv'eys  be  conducted. 

During  the  reconsideration 
investigation,  the  Department 
conducted  a  survey  of  six  additional 
major  declining  customers  of  the  subject 
firm  regarding  their  purchases  of  wood- 
and  aluminum-clad  windows  and  patio 
doors  during  2007,  2008,  January 
through  April  2008,  and  January 
through  April  2009.  The  survey 
included  one  customer  who  accounted 
for  1 7  percent  of  the  subject  firm’s  total 
sales  during  2007  and  2008,  and  another 
customer  who  accounted  for  14  percent 
of  the  subject  firm’s  total  sales  during 
January  through  May  2009.  In  total,  the 
surveyed  accounted  for  91  percent  of 
the  decline  in  total  subject  firm  sales 
from  2007  to  2008,  and  20  percent  of  the 
decline  in  total  subject  firm  sales  during 
January  through  April  2009  as  compared 
with  the  same  four  months  in  2008. 

The  survey  conducted  during  the 
reconsideration  investigation  revealed 
negligible  customer  imports  of  wood- 
and  aluminum-clad  windows  and  patio 
doors  during  2007,  2008,  and  during 
January  through  April  2009. 

Conclusion 

After  reconsideration,  I  affirm  the 
original  notice  of  negative 
determination  of  eligibility  to  apply  for 
worker  adjustment  assistance  for 


workers  and  former  workers  of  Jeld- 
Wen,  Inc.,  Hawkins  Window  Division, 
including  on-site  leased  workers  of 
Nicolet  Staffing,  Hawkins,  Wisconsin. 

Signed  at  Washington,  DC,  this  16th  day  of 
July  2010. 

Del  Min  Amy  Chen, 

Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 

[FR  Doc.  2010-18834  Filed  7-30-10;  8:45  am] 

BILLING  CODE  4510-FN-P 


DEPARTMENT  OF  LABOR 

Employee  Benefits  Security 
Administration 

Advisory  Council  on  Employee  Welfare 
and  Pension  Benefit  Plans; 

Nominations  for  Vacancies 

Section. 512  of  the  Employee 
Retirement  Income  Security  Act  of  1974 
(ERISA),  88  Stat.  895,  29  U'S.C.  1142, 
provides  for  the  establishment  of  an 
Advisory  Council  on  Employee  Welfare 
and  Pension  Benefit  Plans  (the  Council), 
which  is  to  consist  of  15  members  to  be 
appointed  by  the  Secretary  of  Labor  (the 
Secretary)  as  follows:  three 
representatives  of  employee 
organizations  (at  least  one  of  whom 
shall  be  a  representative  of  an 
organization  whose  members  are 
participants  in  a  multiemployer  plan); 
three  representatives  of  employers  (at 
least  one  of  whom  shall  be  a 
representative  of  employers  maintaining 
or  contributing  to  multiemployer  plans); 
one  representative  each  from  the  fields 
of  insurance,  corporate  trust,  actuarial 
counseling,  investment  counseling, 
investment  management,  and 
accounting;  and  three  representatives 
from  the  general  public,(one  of  whom 
shall  be  a  person  representing  those 
receiving  benefits  from  a  pension  plan). 
No  more  than  eight  members  of  the 
Council  shall  be  members  of  the  same 
political  party. 

Members  shall  be  persons  qualified  to 
appraise  the  programs  instituted  under 
ERISA.  Appointments  are  for  terms  of 
three  years.  The  prescribed  duties  of  the 
Council  are  to  advise  the  Secretary  with 
respect  to  the  carrying  out  of  his  or  her 
functions  under  ERISA,  and  to  submit  to 
the  Secretary,  or  his  or  her  designee, 
recommendations  with  respect  thereto. 
The  Council  will  meet  at  least  four 
times  each  year. 

The  terms  of  five  members  of  the 
Council  expire  on  November  14,  2010. 
The  groups  or  fields  they  represent  are 
as  follows:  (1)  Employee  organizations 
(representing  an  organization  whose 
members  are  participants  in  a 
multiemployer  plan);  (2)  employers 


(representing  employers  maintaining  or 
contributing  to  multiemployer  plans); 

(3)  accounting;  (4)  insurance;  and  (5)  the 
general  public.  The  Department  of  Labor 
is  committed  to  equal  opportunity  in  the 
workplace  and  seeks  a  broad-based  and 
diverse  ERISA  Advisory  Council. 

Accordingly,  notice  is  hereby  given 
that  any  person  or  organization  desiring 
to  recommend  one  or  more  individuals 
for  appointment  to  the  Advisory 
Council  on  Employee  Welfare  and 
Pension  Benefit  Plans,  to  represent  any 
of  the  groups  or  fields  specified  in  the 
preceding  paragraph,  may  submit 
recommendations  to  Larry  Good,  ERISA_ 
Advisory  Council  Executive  Secretary, 
Frances  Perkins  Building,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue,  NW.,  Suite  N-5623, 
Washington,  DC  20210,  or  to 
good.larry@doI.gov.  Recommendations 
must  be  submitted  on  or  before 
September  17,  2010.  Recommendations 
may  be  in  the  form  of  a  letter,  resolution 
or  petition,  signed  by  the  person  making 
the  recommendation  or,  in  the  case  of  a 
recommendation  by  an  organization,  by 
an  authorized  representative  of  the 
organization.  Recommendations  should 
include  the  position  for  which  the 
nominee  is  recommended  and  the 
nominee’s  full  name,  mailing  address, 
phone  number,  and  e-mail  address.  The 
recommendation  also  must  state  that  the 
candidate  will  accept  appointment  to 
the  Council  if  offered. 

Nominees  will  be  contacted  to 
provide  information  on  their  political 
affiliation  and  their  status  as  registered 
lobbyists.  Nominees  should  be  aware  of 
the  time  commitment  for  attending 
meetings  and  actively  participating  in 
the  work  of  the  Council.  Historically, 
this  has  meant  a  commitment  of  15-20 
days  per  year. 

Michael  L.  Davis, 

Deputy  Assistant  Secretary,  Employee 
Benefits  Securi ty  A dministration . 

[FR  Doc.  2010-18897  Filed  7-30-10;  8:45  am] 

BILLING  CODE  4S10-2»~P 


NUCLEAR  REGULATORY 
COMMISSION 

[NRC-201 0-0265] 

Draft  Regulatory  Guide:  Issuance, 
Availability 

AGENCY:  Nuclear  Regulatory 
Commission. 

ACTION:  Notice  of  Issuance  and 
Availability  of  Draft  Regulatory  Guide, 
DG— 3030,  “Nuclear  Criticality  Safety 
Standards  for  Fuels  and  Material 
Facilities.” 
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FOR  FURTHER  INFORMATION  CONTACT: 

I’amara  D.  Powell,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 

DC  20555-0001,  telephone:  (301)  492- 
3211  or  e-mail  Tamam.PoweII@nrc.gov. 

SUPPLEMENTARY  INFORMATION: 

I.  Introduction 

The  U.S.  Nuclear  Regulatory 
Commission  (NRC)  is  issuing  for  public 
comment  a  draft  guide  in  the  agency’s 
“Regulatory  Guide”  series.  This  series 
was  developed  to  describe  and  make 
available  to  the  public  such  information 
as  methods  that  are  acceptable  to  the 
NRC  staff  for  implementing  specific 
parts  of  the  NRC’s  regulations, 
techniques  that  the  staff  uses  in 
evaluating  specific  problems  or 
postulated  accidents,  and  data  that  the 
staff  needs  in  its  review  of  applications 
for  permits  and  licenses. 

The  draft  regulatory  guide  (DC), 
entitled,  “Nuclear  Criticality' Safety 
Standards  for  Fuels  and  Material 
Facilities,”  is  temporarily  identified  by 
its  task  number,  DC— 3030,  which 
should  be  referenced  in  all  related 
correspondence.  DG— 3030  is  proposed 
Revision  2  of  Regulatory  Guide  3.71, 
dated  October  2005. 

Draft  regulatory  guide  DG— 3030 
provides  applicants,  licensees  and 
certificate  holders  with  updated 
guidance  concerning  criticality  safety 
standards  that  the  U.S.  Nuclear 
Regulatory  Commission  (NRC)  has 
endorsed  for  use  with  nuclear  fuels  and 
material  facilities.  As  such,  DG-3030 
describes  methods  that  the  NRC  staff 
considers  acceptable  for  complying  with 
the  NRC’s  regulations  in  Title  10,  of  the 
'Code  of  Federal  Regulations,  parts  70, 
“Domestic  Licensing  of  Special  Nuclear 
Material,”  and  76,  “Certification  of 
Gaseous  Diffusion  Plants”  (10  CFR  parts 
70  and  76). 

Pursuant  to  10  CFR  70.20,  a  specific 
license  is  required  to  acquire,  deliver, 
receive,  possess,  use,  transfer,  import,  or 
export  special  nuclear  material,  and 
applications  for  such  licenses  must, 
pursuant  to  10  CFR  70.22(a)(8),  include 
proposed  procedures  to  avoid  nuclear 
criticality  accidents.  Similarly,  10  CFR 
part  76  certificate  holders  are  required 
by  10  CFR  76.87(c)  to  include  in  their 
technical  safety  requirements 
procedures  and/or  equipment  that 
address  criticality  prevention. 

The  NRC  staff  has  developed  DG- 
3030  to  provide  guidance  on  complying 
with  these  portions  of  the  NRG’s 
regulations.  DG-3030  describes 
procedures  for  preventing  nuclear  - 
criticality  accidents  in  operations  that 
involve  handling,  processing,  storing, 
and/or  transporting  special  nuclear 
material  at  fuel  and  material  facilities. 


DG— 3030  endorses  specific  nuclear 
criticality  safety  standards  developed  by 
the  American  Nuclear  Society’s 
Standards  Subcommittee  8  (AnS-8), 
“Operations  with  Fissionable  Materials 
Outside  Reactors.”  DG— 3030  is  not 
intended  for  use  by  nuclear  reactor 
licensees. 

II.  Further  Information 

The  NRC  staff  is  soliciting  comments 
on  DG-3030.  Comments  may  be 
accompanied  by  relevant  information  or 
supporting  data  and  should  mention 
DC^3030  in  the  subject  line.  Comments 
submitted  in  writing  or  in  electronic 
form  will  be  made  available  to  the 
public  in  their  entirety  through  the 
NRC’s  Agencywide  Documents  Access 
and  Management  System  (ADAMS). 

Because  your  comments  will  not  be 
edited  to  remove  any  identifying  or 
contact  information,  the  NRC  cautions 
you  against  including  any  information 
in  your  submission  that  you  do  not  want 
to  be  publicly  disclosed. 

The  NRC  requests  that  any  party 
soliciting  or  aggregating  comments 
received  from  other  persons  for 
submission  to  the  NRC  inform  those 
persons  that  the  NRC  will  not  edit  their 
comments  to  remove  any  identifying  or 
contact  information,  and  therefore,  they 
should  not  include  any  information  in 
their  comments  that  they  do  not  want 
publicly  disclosed.  You  may  submit 
comments  by  any  of  tbe  following 
methods: 

1.  Mail  comments  to:  Rules, 
Announcements,  and  Directives  Branch, 
Mail  Stop:  TWB-05-B01M,  Office  of 
Administration,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  2055.5- 
0001. 

2.  Federal  e-RuIemaking  Portal:  Go  to 
http://ww'w.regulations.gov  and  search 
for  documents  filed  under  Docket  ID 
[NRC-2010-0265].  Address  questions 
about  NRC  dockets  to  Carol  Gallagher, 
301-492-3668;  e-mail 
Carol.GaUaghei@nrc.gov. 

3.  Fax  comments  to:  Rules, 
Announcements,  and  Directives  Branch, 
Office  of  Administration,  U.S.  Nuclear 
Regulatory  Commission  at  (301)  492- 
3446. 

Comments  would  be  most  helpful  if 
received  by  September  29,  2010. 
Comments  received  after  that  date  will 
be  considered  if  it  is  practical  to  do  so, 
but  the  NRC  is  able  to  ensure 
consideration  only  for  comments 
received  on  or  before  this  date. 

Although  a  time  limit  is  given, 
comments  and  suggestions  in 
connection  with  items  for  inclusion  in 
guides  currently  being  developed  or 
improvements  in  all  published  guides 
are  encouraged  at  any  time. 


Requests  for  technical  information 
about  DG-3030  may  be  directed  to  the 
NRC  contact,  Tamara  D.  Powell  at 
(301)  492-3211  or  e-mail  Tamara. 
Powell@nrc.gov. 

Electronic  copies  of  DC-3030  are 
available  through  the  NRC’s  public  Web 
site  under  Draft  Regulatory  Guides  in 
the  “Regulatory  Guides”  collection  of 
the  NRC’s  Electronic  Reading  Room  at 
http://www.nrc.gov/reading-rm/doc- 
collections/.  Electronic  copies  are  also 
available  in  ADAMS  (http://www.nrc. 
gov/reading-rm/adams.html),  under 
Accession  No.  ML100950065.  The 
regulatory  analysis  may  be  found  in 
ADAMS  under  Accession  No. 
ML101440446. 

In  addition,  regulatory  guides  are 
available  for  inspection  at  the  NRC’s 
Public  Document  Room  (PDR)  located  at 
11555  Rockville  Pike,  Rockville, 
Maryland.  The  PDR’s  mailing  address  is 
USNRC  PDR,  Washington,  DC  20555- 
0001.  The  PDR  can  also  be  reached  by 
telephone  at  (301)  415-4737  or  (800) 
397-4205,  by  fax  at  (301)  415-3548,  and 
by  e-mail  to  pdr.resource@nrc.gov. 

Regulatory  guides  are  not 
copyrighted,  and  Commission  approval 
is  not  required  to  reproduce  them. 

Dated  at  Rockville,  Maryland,  this  22nd 
day  of  )uly  2010. 

For  the  Nuclear  Regulatory  Commission. 

Harriet  Karagiannis, 

Acting  Chief,  Regulatory  Guide  Development 
Branch,  Division  of  Engineering,  Office  of 
Nuclear  Regulatory  Research. 

IFR  Doc.  2010-18883  Filed  7-30-10;  8:45  am| 
BH.LING  CODE  7590-01-P 

NUCLEAR  REGULATORY 
COMMISSION 

[NRC-201 0-0267] 

Notice  of  Public  Workshop  on  a 
Potential  Rulemaking  for  Spent 
Nuclear  Fuel  Reprocessing  Facilities 

AGENCY:  Nuclear  Regulatory 
Commission  (NRC). 

ACTION:  Notice  of  Public  Workshop. 

SUMMARY:  The  U.S.  Nuclear  Regulatory 
Commission  (NRC)  plans  to  conduct 
two  public  workshops  to  solicit  public 
input  on  major  issues  associated  with 
the  development  of  a  regulatory  basis 
document  that,  if  necessary,  will  form 
the  basis  of  a  potential  rulemaking  for 
spent  nuclear  fuel  reprocessing 
facilities.  The  public  workshops  are 
intended  to  solicit  the  views  of 
representatives  of  intere.sts  that  may  be 
affected  by  a  potential  rulemaking  for 
reprocessing  facilities.  Members  of  the 
public  are  invited  to  provide  written 
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comments  on  the  issues  presented  in 
this  notice  and  to  attend  the  workshops 
to  provide  feedback  on  the  issues 
associated  with  the  development  of  a 
regulatory  basis  for  a  potential 
rulemaking.  The  public  workshops  will 
be  held  in  Rockville,  Maryland  on 
September  7-8,  2010  and  in 
Albuquerque,  New  Mexico,  during  the 
week  of  October  4,  2010. 

DATES:  Members  of  the  public  may 
provide  feedback  at  the  transcribed 
public  workshops  or  may  submit 
written  comments  on  the  issues 
discussed.  The  comment  period  closes 
on  November  5,  2010.  NRG  plans  to 
consider  these  stakeholder  views  in  the 
development  of  a  regulatory  basis  for  a 
potential  rulemaking  on  reprocessing. 
Written  comments  may  be  sent  to  the 
address  listed  in  the  ADDRESSES  section. 
Questions  about  participation  in  the 
round  table  discussion  at  the  public 
workshops  should  be  directed  to  the 
facilitator  at  the  address  listed  in  the 
ADDRESSES  section.  Members  of  the 
public  planning  to  attend  the  workshops 
are  invited  to  RSVP  at  least  ten  (10)  days 
prior  to  each  workshop.  Replies  should 
be  directed  to  the  points  of  contact 
listed  in  the  FOR  FURTHER  INFORMATION 
CONTACT  section.  The  public  workshops 
will  be  held  in  Rockville,  Maryland  on 
September  7-8,  2010,  from  9  a.m.  to  5 
p.m.  and  in  Albuquerque,  New  Mexico, 
on  the  week  of  October  4,  2010,  from  9 
a.m.  to  5  p.m.  The  September  7-8,  2010 
workshop  will  be  held  at  the  Hilton 
Washington  DC/Rockville  Hotel  & 
Executive  Meeting  Center,  located  at 
1750  Rockville  Pike,  Rockville, 
Maryland.  The  exact  dates  and  location 
for  the  October  2010  workshop  in’ 
Albuquerque,  NM  will  be  noticed  no 
fewer  than  ten  (10)  days  prior  to  the 
workshop  on  the  NRC’s  electronic 
public  workshop  schedule  at  http:// 
rwi  w.  nrc.gov/ publici  n  volve/ p  u  hlic- 
meetings/index.cfm.  In  addition,  the 
final  agenda  for  both  public  workshops 
will  also  be  noticed  at  the  above 
referenced  website  address.  Please  refer 
to  the  SUPPLEMENTARY  INFORMATION 
section  for  additional  information  on 
the  issues  proposed  for  discussion  at  the 
public  workshops. 

ADDRESSES:  Submit  written  comments 
to  the  Cindy  Bladey,  Chief,  Rules, 
Announcements,  and  Directives  Branch, 
Division  of  Administrative  Services, 
Office  of  Administration,  U.S.  Nuclear 
Regulatory  Commissfon,  Mail  Stop  TWB 
5B01M,  Washington,  DC  2055.5-0001, 
and  cite  the  publication  date  and  page 
number  of  this  Federal  Register  notice, 
or  by  fax  at  301-492-3446.  Comments 
may  also  be  submitted  electronically  at 
http://www.regulations.gov  and  search 


for  documents  filed  under  Docket  ID 
NRC-2010-0267.  Address  questions 
about  NRC  dockets  to  Carol  Gallagher 
301-492-3668;  e-mail 
CaroI.GalIagher@nrc.gov.  Because  your 
comments  will  not  be  edited  to  remove 
any  identifying  or  contact  information, 
the  NRC  cautions  you  against  including 
any  information  in  your  submission  that 
you  do  not  want  to  be  publicly 
disclosed. 

The  NRC  requests  that  any  party 
soliciting  or  aggregating  comments 
received  from  other  persons  for 
submission  to  the  NRC  inform  those 
persons  that  the  NRC  will  not  edit  their 
comments  to  remove  any  identifying  or 
contact  information,  and  therefore,  they 
should  not  include  any  information  in 
their  comments  that  they  do  not  want 
publicly  disclosed. 

Questions  regarding  participation  in 
the  roundtable  discussions  should  be 
submitted  to  the  facilitator,  Francis 
Cameron,  by  telephone  at  240-205- 
2091,  or  by  e-mail  at 
fxcameo@gmaiI.com. 

FOR  FURTHER  INFORMATION  CONTACT:  Jose 
Cuadrado,  Office  of  Nuclear  Material 
Safety  and  Safeguards,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 

DC  20555-0001,  telephone  301-492- 
3287;  e-mail  fose.Cuadrado@nrc.gov,  or 
Jeannette  Arce,  Office  of  Nuclear 
Material  Safety  and  Safeguards,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001,  telephone 
301-492-3411;  e-mail 
Jeannette.Arce@nrc.gov. 

The  public  may  examine  and  have 
copied  for  a  fee,  publicly  available 
documents  at  the  Public  Document 
Room,  One  White  Flint  North,  11555 
Rockville  Pike,  Rockville,  Maryland. 
Publicly  available  documents  created  or 
received  at  NRC  after  November  1,  1999, 
are  available  electronically  at  the  NRC’s 
Electronic  Reading  Room  at  http:// 
wnx'w. nrc.gov/reading-rm/ adams.html. 
From  this  site,  the  public  can  gain  entry 
into  the  NRC’s  Agency-wide  Documents 
Access  and  Management  System 
(ADAMS),  which  provides  text  and 
image  files  of  NRC’s  public  documents. 
If  you  do  not  have  acce.ss  to  ADAMS, 
contact  the  Public  Document  Room  at 
1-800-397-4209,  301-415-4737,  or  by 
e-mail  to  pdr.resource@nrc.gov. 
SUPPLEMENTARY  INFORMATION: 

1.0  Background 

The  NRC  has  the  authority  under  the 
Atomic  Energy  Act  to  license 
commercial  spent  fuel  reprocessing 
facilities.  Currently,  10  CFR  Part  50, 
“Domestic  Licensing  of  Production  and 
Utilization  Facilities,”  provides  the 
licensing  framework  for  production  and 


utilization  facilities.  Although  a  i  ( 

reprocessing  facility  is  one  type  of  |  ] 

production  facility,  its  industrial  I  < 

processes  are  more  akin  to  fuel  cycle  i 

processes.  This  framework  was  I  ( 

established  in  the  1970’s  to  license  the  |  . 

first  US  reprocessing  facilities.  The  I  ' 

policy  decision  by  the  Carter  -  ( 

Administration  to  cease  reprocessing  |  i 

initiatives  was  based,  in  part,  on  the  ! 

proliferation  risks  posed  by  the  early  * 
reprocessing  technology.  This  policy  i 

ultimately  halted  NRC  licensing 
activities  for  commercial  reprocessing 
facilities.  While  that  policy  was 
reversed  during  the  Reagan 
Administration,  there  was  no  longer  any 
commercial  interest  in  reprocessing  and  ; 
thus  no  need  to  update  the  existing  ^ 

reprocessing  regulatory  framework  in 
Part  50. 

Although  commercial  reprocessing 
interest  waned,  the  Department  of 
Energy  (DOB)  continued  to  pursue 
reprocessing  technology  development 
through  the  National  Laboratories.  DOE 
has  sought  to  decrease  proliferation  risk 
and  spent  fuel  high  level  waste  through 
developing  more  sophisticated 
reprocessing  technology. 

During  the  Bush  Administration,  the 
Global  Nuclear  Energy  Partnership 
(GNEP)  rekindled  the  interest  in 
commercial  reprocessing.  GNEP  sought 
to  expand  the  use  of  civilian  nuclear 
power  globally  and  close  the  nuclear 
fuel  cycle  through  reprocessing  spent 
fuel  and  deploying  fa.st  reactors  to  bum 
long-lived  actinides.  In  response  to  ^ 
these  initiatives,  the  Commission,  in 
Staff  Requirements  Memorandum  (SRM) 
to  SECY-07-0081,  “Regulatory  Options 
for  Licensing  Facilities  Associated  with 
the  Global  Nuclear  Energy  Partnership,” 
dated  June  27,  2007  (ADAMS 
ML071800084),  directed  the  staff  to 
complete  an  analysis  of  10  CFR  Chapter 
I  to  identify  regulatory  gaps  for  licensing 
an  advanced  reprocessing  facility  and 
recycling  reactor. 

In  mid-2008,  two  nuclear  industry 
companies  informed  the  agency  of  their 
intent  to  seek  a  license  for  a 
reprocessing  facility  in  the  U.S.  An  * 

additional  company  expressed  its  s 

support  for  updating  the  regulatory 
framework  for  reprocessing,  but  stopped 
short  of  stating  its  intent  to  seek  a 
license  for  such  a  facility.  At  the  time, 

NRC  staff  also  noted  that  progress  on 
some  Global  Nuclear  Energy  Partnership 
(GNEP)  initiatives  had  waned  and  it 
appeared  appropriate  to  shift  the  focus 
of  the  staff’s  efforts  from  specific  GNEP- 
facility  regulations  to  a  more  broadly  i 
applicable  framework  for  coTnmercial 
reprocessing  facilities. 

In  SECY-08-0134,  titled,  “Regulatory 
Structure  for  Spent  Fuel  Reprocessing,” 
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I  dated  September  12,  2008  [ADAMS 
£  ML082110363),  the  staff  discussed  the 

f  shift  in  its  approach  to  developing  the 
i  regulatory  framework  development  for 
f  commercial  reprocessing  facilities.  The 
I  .  staff  noted  that  it  would  defer  additional 
I  work  on  regulatory  framework 
t  development  efforts  for  advanced 
!  recycling  reactors  and  focus  on  the 
j  framework  revisions  necessary  to 

I  license  a  potential  application  for 

I  commercial  reprocessing.  As  a  result  of 
jk  this  shift,  the  staff  indicated  that  an 
?  additional  review  of  the  initial  gap 

(analysis  was  warranted. 

NRC  staff  performed  a  regulatory  gap 

1  analysis  and  summarized  it  in  SECY- 
09-0082,  “Update  on  Reprocessing 
Regulatory  Framework — Summary  of 
f  Gap  Analysis,”  dated  May  28,  2009 
[  (ADAMS  ML091 520243).  The  staffs  gap 
1  analysis  identified  14  “high”  priority 
;  gaps  that  must  be  resolved  to  establish 
i  an  effective  and  efficient  regulatory 
f  framework.  The  regulatory  gaps  broadly 
I  cover  four  main  areas:  (1)  Reprocessing 
I  waste-related,issues,  (2)  physical 

s  protection  and  material  control  and 

I  accounting,  (3)  risk,  and  (4)  licensing 
i  issues.  The  NRC  staffs  regulatory  gap 
?  analysis  considered  several  documents 
I  in  its  analysis,  incfuding:  NUREG-1909, 
f  a  white  paper  authored  by  the  Advisory 
I  Committee  on  Nuclear  Waste  and 
I  Materials  (ACNW&M)  titled 
I  “Background,  Status  and  Issues  Related 
?  to  the  Regulation  of  Advanced  Spent 
Nuclear  Fuel  Recycle  Facilities,”  issued 
I  June  2008;  correspondence  from  the 
S  Union  of  Concerned  Sci-entists  titled, 

I  I  “Revising  the  Rules  for  Materials 
V  Protection,  Control  and  Accounting;” 
and  an  NEI  white  paper  titled, 
“Regulatory  Framework  for  an  NRC 
I  Licensed  Recycling  Facility.” 
t  Building  on  the  gap  analysis,  efforts 
V  are  currently  underway  to  develop  a 
I  I  regulatory  (technical)  basis  to  pursue 

rulemaking  that  would  enable  the 
effective  licensing  and  regulation  of 
I  reprocessing  facilities.  The  status  of  the 
regulatory  basis  development  and 
^  estimated  schedule  for  completing  the 
;  reprocessing  regulatory  development  are 
V  summarized  in  a  May  14,  2010, 

/  memorandum  to  the  Commission 
1  f  (ADAMS  ML101110444). 

>-  In  advance  of  NRC  staffs 

development  of  the  regulatory  basis 
document  for  reprocessing  facility 
3  ^  licensing,  and,  if  necessary,  a  possible 

i  rulemaking,  the  NRC  will  conduct 
?  public  workshops  inviting 

5  representatives  of  interested 

tt  stakeholders  in  a  “roundtable”  format. 

I  At  these  workshops,  NRC  plans  to 
'f  discuss  with  stakeholders  the  issues  to 
I  be  considered  in  the  development  of  the 
regulatory  basis  document  for 


reprocessing  facility  licensing,  which,  in 
turn,  will  serve  as  the  basis  for  possible 
rulemaking.  NRC  plans  to  consider 
these  stakeholder  views  in  the 
development  of  the  regulatory  basis 
document.  In  order  to  have  a 
manageable  discussion,  the  number  of 
participants  around  the  table  will  be 
limited.  The  NRC,  through  the 
workshop  facilitator,  will  attempt  to 
ensure  broad  participation  by  the 
spectrum  of  interests  affected  by  the 
rulemaking,  including  citizen  and 
environmental  groups,  nuclear  industry 
interests,  state,  and  local  governments, 
and  experts  from  academia  and  other 
federal  agencies.  Other  members  of  the 
public  are  welcome  to  attend.  Those  not 
seated  at  the  tables,  including 
individual  members  of  the  public,  will 
have  the  opportunity  to  provide 
feedback  on  each  of  the  issues  slated  for 
discussion  by  the  roundtable 
participants.  Questions  about 
participation  in  the  roundtable 
discussion  may  be  directed  to  the 
facilitator. 

Section  2.0  describes  issues 
associated  with  the  regulatory  gaps  in 
SECY-09-0082  and  will  broadly  cover 
four  main  areas:  (1)  Reprocessing  waste- 
related  issues,  (2)  physical  protection 
and  material  control  and  accounting, 

3)  risk,  and  (4)  licensing  issues. 

2.0  Issues  for  Discussion 

During  the  public  workshops,  the 
NRC  plans  to  solicit  stakeholder 
comments  and  feedback  during  four 
separate  discussion  sessions.  During 
each  session,  the  NRC  plans  to  discuss 
one  of  the  four  major  categories  of 
regulatory  gaps  for  reprocessing 
facilities,  as  discussed  in  SECY-09- 
0082  (ADAMS  ML091520243).  The  NRC 
will  use  a  roundtable  discussion  format 
for  all  four  discussion  sessions.  The  four 
main  categories  of  regulatory  gaps  are: 

(1)  Reprocessing  waste  related  gaps,  (2) 
physical  protection  and  material  control 
and  accounting  gaps,  (3)  risk  gaps,  and 
(4)  licensing  gaps.  Below  is  a  brief 
discussion  of  the  individual  gaps  in 
each  category. 

I.  Reprocessing  Waste  Related  Gaps 

a.  Gap  2 — Independent  Storage  of  High- 
Level  Waste 

No  independent  waste  storage  options 
are  available  under  10  CFR  Part  72, 
“Licensing  Requirements  for  the 
Independent  Storage  of  Spent  Nuclear 
Fuel,  High-Level  Radioactive  Waste,  and 
Reactor-Related  Greater  Than  Glass  G 
Waste,”  to  accommodate  interim, 
commercial  independent  storage  of 
solidified  high-level  waste  (HLW)  from 
reprocessing  facilities.  NRG  staff  is 


developing  a  technical  basis  to  establish 
the  regulatory  framework  necessary  for 
both  the  onsite  storage  and  commercial 
independent  storage  of  solidified  HLW. 
Without  this  basis,  there  are  no  viable 
regulatory  options  for  interim  storage  of 
solidified  HLW  from  reprocessing 
facilities. 

b.  Gap  3 — Waste  Incidental  to 
Reprocessing 

The  NRG  lacks  regulations  defining 
certain  waste  streams  resulting  from 
spent  fuel  reprocessing  as  waste 
incidental  to  reprocessing,  or  incidental 
waste,  rather  than  HLW.  If  the  NRG  does 
not  develop  an  incidental  waste  rule, 
then  an  applicant  for  a  reprocessing 
facility  would  face  regulatory 
uncertainty  with  regard  to 
differentiating  HLW  from  incidental 
wastes  produced  at  its  facility. 

c.  Gap  16 — Waste  Classification 

The  waste  classification  tables  in  10 
CFR  61.55  include  many  radionuclides 
that  would  be  associated  with 
reprocessing  waste  streams.  However,  a 
few  waste  streams  that  contain 
radionuclides  (e.g.,  krypton-85 
separated  from  gaseous  effluent,  noble 
metals  and  some  lanthanides)  were  not 
considered  in  the  development  of  10 
CFR  61.55,  and  are  not  listed  in  either 
Table  1  or  Table  2.  If  the  gap  is  not 
addressed,  some  wastes  associated  with 
reprocessing  facilities  could  be 
classified  as  Class  A,  but  they  may  not 
be  suitable  for  near-surface  disposal  at 
some  sites. 

d.  Gap  15 — Waste  Confidence 

The  waste  confidence  decision 
published  in  the  Federal  Register  on 
August  31,  1984  (49  FR  34658) 
discusses  waste  from  reprocessing 
facilities  in  the  first  and  third  finding. 
The  generic  waste  confidence  rule  in  10 
CFR  51.23,  “Temporary  Storage  of  Spent 
Fuel  after  Ce.ssation  of  Reactor 
Operation— Generic  Determination  of 
No  Significant  Environmental  Impact,” 
applies  only  to  waste  from  reactor 
facilities.  Therefore,  in  their 
environmental  report,  applicants  for 
reprocessing  facility  licenses  will  need 
to  address  long-term  storage  of  their 
waste.  If  the  regulatory  basis  supports 
.expansion  of  the  waste  confidence  rule 
to  include  HLW,  and  if  the  rule  is 
amended,  then  consideration  of  the 
environmental  impacts  of  interim  HLW 
storage  will  be  considered  generically. 
If,  on  the  other  hand,  the  waste 
confidence  rule  is  not  amended  to 
include  HLW  generated  from  spent  fuel 
reprocessing  facilities,  then  the 
environmental  impacts  of  interim  HLW 
storage  will  need  to  be  analyzed  on  a 
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site-specific  basis  (by  the  applicant  in 
its  environmental  report  and  then  by  the 
staff  in  its  National  Environmental 
Policy'Act  environmental  analysis). 

II.  Physical  Protection  and  Material 
Control  and  Accounting  Gaps 

-  a.  Gap  4 — Exclusion  of  Irradiated  Fuel 
Reprocessing  Facilities  in  10  CFR  74.51 

The  regulation  in  10  CFR  74.51, 
“Nuclear  Material  Control  and 
Accounting  for  Strategic  Special 
Nuclear  Material,”  currently  excludes 
irradiated  fuel  reprocessing  facilities 
from  Category  I  material  control  and 
accounting  (MC&A)  requirements. 
Category  I  reprocessing  facilities  would 
not  have  the  same  MC&A  requirements 
as  other  Category  I  facilities  if  the 
exclusion  is  not  removed,  yet 
comparable  requirements  may  be 
needed  to  protect  against  theft  and 
diversion  of  separated  special  nuclear 
material  and  other  materials. 
Accordingly,  it  is  necessary  to  remove 
this  exclusion  to  ensure  the  security  of 
material  in  any  proposed  Category  I 
reprocessing  facility. 

b.  Gap  8 — Risk-Informing  10  CFR  Part 
73  and  10  CFR  Part  74 

The  current  type  and  quantity-based 
categorization  scheme  in  the  existing 
regulations  may  pose  an  undue 
regulatory  burden  in  operating  a 
reprocessing  facility.  Current 
requirements  for  facility  processes  and 
reprocessed  fuel  assemblies  may  result 
in  excessive  security  and  safeguards 
measures  for  relatively  unattractive 
materials.  Risk-informing  10  CFR  Part 
-73,  “Physical  Protection  of  Plants  and 
Materials,”  and  10  CFR  Part  74, 

“Material  Control  and  Accounting  of 
Special  Nuclear  Material,”  is  needed  to 
prevent  unintended  consequences 
associated  with  a  type  and  quantity- 
based  material  categorization  scheme  for 
potential  materials  resulting  from  a 
reprocessing  operation. 

c.  Gap  17 — Diversion  Path  Analysis 
Requirements 

There  are  no  existing  regulations  for 
a  diversion  path  analysis  requirement 
under  10  CFR  Part  74.  Establishing 
diversion  path  analysis  requirements 
would  make  10  CFR  Part  74  more  risk- 
informed  and  would  provide  an 
effective  detection  and  response 
program  to  mitigate  potential  safeguards 
vulnerabilities  and  system  weaknesses. 
Under  this  requirement,  affected 
reprocessing  facilities  would  develop  a 
more  risk-informed  safeguards  program 
that  considers  a  wide  range  of 
malevolent  activities  that  might  involve 
overt  or  covert  adversaries.  A  burden 


would  be  imposed  upon  such  facilities 
to  conduct  a  diversion  path  analysis  and' 
address  any  identified  vulnerability. 

d.  Gap  18 — Approaches  Toward 
Material  Accounting  Management 

NRC  staff  is  considering  different 
changes  and  improvements  to  material 
inventory  requirements  for  reprocessing 
facilities.  Currently,  10  CFR  74.59(f) 
gives  predefined  quantity  limits  and 
timeliness  requirements  for  Category  I 
facilities,  which  must  perform  physical 
inventories  every  6  months.  Predefined 
limits  on  inventory  difference 
determinations  and  the  restriction  on 
inventory  periods  could  pose  a 
regulatory  challenge  for  reprocessing 
facilities,  due  to  their  large  throughputs 
and  inventories.  Modern  technology 
that  has  been  developed  or  is  being 
developed  will  help  reprocessing 
facilities  to  meet  the  existing  timeliness 
and  quantity  goals.  Improved 
technology,  such  as  near  real  time 
accounting,  has  been  used  at  certain 
overseas  reprocessing  plants.  This  and 
other  technologies  can  provide  a  more 
frequent  inventory  analysis  without  a 
facility  shut-down,  and  will  facilitate 
meeting  the  current  timeliness  and 
quantity  goals.  Additionally, 
incorporating  a  material  holdup 
management  program  requirement  into 
10  CFR  Part  74  to  minimize  the  impact 
of  material  holdup  could  facilitate  more 
accurate  inventory  accounting. 

e.  Gap  20 — Advanced  Fuel  Cycles  and 
Transuranic  Special  Nuclear  Material 
(SNM)  Classification 

Certain  fissile  element?  such  as 
americium  (Am),  neptunium  (Np),  and 
others,  which  are  constituents  of  spent  ’ 
nuclear  fuel,  are  currently  not  regulated 
or  treated  as  other  fissile  or  SNM 
material.  Some  advanced  fuel  cycle 
separation  methods  have  the  ability  to 
separate  these  actinides,  resulting  in 
separated  and  pure  fissile  products. 
However,  existing  regulations  do  not 
address  security  risks  for  these  types  of 
fissile  material.  Although  such 
advanced  fuel  cycle  separation  methods 
are  not  industrially  mature  and  are  still 
being  researched,  if  advanced  fuel 
cycles  that  separate  these  fissile 
elements  receive  commercial  interest, 
the  Commission  may  consider  revisiting 
its  policy  of  excluding  these  elements  as 
SNM. 

III.  Risk  Gaps 

a.  Gap  5 — Risk  Considerations  for  a 
Production  Facility  Licensed  Under  10 
CFR  Part  70 

Reprocessing  facilities  handle  larger 
i  amounts  of  radioactive  material  than 


other  fuel  cycle  facilities.  These  higher 
amounts  increase  the  relative  risk  of 
these  facilities.  The  NRC  revised  10  CFR 
Part  70  in  2000  based  on  a  limited 
number  of  lower  risk  fuel  cycle 
facilities,  and  the  revision  did  not 
consider  higher  risk  reprocessing 
facilities.  These  higher  risks  are  not 
adequately  addressed  in  the 
methodology  established  in  10  CFR  Part 
70.  Therefore,  if  left  unchanged,  the 
requirements  for  reprocessing  facilities 
licensed  under  10  CFR  Part  70  will  be 
the  same  as  those  for  the  lower  risk  fuel 
cycle  facilities.  The  NRC  is  considering 
various  qualitative  and  quantitative 
approaches  for  establishing  new  risk 
assessment  requirements  for 
reprocessing  facilities. 

b.  Gap  9 — Baseline  Design  Criteria 
(BDC)/General  Design  Criteria  (GDC) 

The  existing  baseline  design  criteria 
(BDC)  in  10  CFR  Part  70  do  not 
comprehensively  address  hazards  posed  i 

by  the  operation  of  a  reprocessing  j 

facility.  Although  Appendix  A,  “General  I 
Design  Criteria  for  Nuclear  Power  ; 

Plants,”  to  10  CFR  Part  50  provides  i 

general  design  criteria  (GDC)  for  nuclear 
power  plants,  none  of  these  GDC  are  .  ; 

specific  to  reprocessing  facilities.  The  j 

regulations  in  10  CFR  Part  70  have  a  few  j 
BDC  directed  more  toward  lower  risk  i 
fuel  cycle  facilities.  The  NRC  will 
consider  multiple  sources  in 
establishing  appropriate  BDC  or  GDC  for 
reprocessing  facilities.  The  NRC  will  use  j 
the  terms  BDC  and  GDC  interchangeably  I 

during  its  discussions.  j 

c.  Gap  11 — Technical  Specifications  | 

The  provisions  of  10  CFR  Part  50 
require  technical  specifications  for 
reprocessing  facilities.  Such 
requirements  may  not  be  compatible 
with  10  CFR  Part  70.  For  incorporation 
into  10  CFR  Part  70,  revisions  will  be 
needed  to  clarify  the  division  between 
items  relied  on  for  safety  (IROFS), 
which  are  derived  from  an  integrated 
safety  analysis  (ISA),  and  technical 
specifications.  Additionally,  changes  to 
technical  specifications  would  require  a 
license  amendment,  whereas  similar 
changes  under  10  CFR  Part  70  licensed 
facilities  could  proceed  under  the 
facility  change  process  in  10  CFR  70.72, 
“Facility  Changes  and  Change  Process,” 
if  the  changes  meet  these  requirements. 

d.  Gap  7 — Licensed  Operators  and 
Criteria  for  Testing  and  Licensing 
Operators 

Section  107  of  the  Atomic  Energy  Act 
of  1954,  as  amended,  (AEA)  requires 
production  facilities  to  have  licensed 
operators.  However,  the  current  criteria 
in  10  CFR  Part  55;  “Operators’  ’ 
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Licenses,”  are  not  applicable,  in  whole, 
to  operators  of  reprocessing  facilities. 

The  NRC  needs  to  develop  criteria  in  10 
CFR  Part  55,  “Operators’  Licenses,”  or  in 
a  reprocessing-specific  regulation  in  a 
revised  10  CFR  Part  70  or  new  Part  7X, 
for  testing  and  licensing  operators  of 
reprocessing  facilities. 

e.  Gap  19 — Effluent  Controls  and 
Monitoring 

The  requirements  of  10  CFR  Part  70 
do  not  sufficiently  address  effluent 
controls  and  monitoring  for 
reprocessing  facilities  [e.g.. 
implementation  of  EPA  regulations  in 
40  CFR  Part  190,  as  required  by  10  CFR 
20.1301(e)].  Additional  requirements  for 
effluent  controls  and  monitoring  may  be 
needed  for  reprocessing  facilities 
because  of  the  amounts  of  radioactive 
material  that  are  handled  in  them  and 
greater  potential  for  emissions. 

Although  the  regulations  in  10  CFR 
50.34a,  “Design  Objectives  for 
Equipment  To  Control  Releases  of 
Radioactive  Material  in  Effluents — 
Nuclear  Power  Plants,”  and  10  CFR  ' 
50.36a,  “Technical  Specifications  on 
Effluents  from  Nuclear  Power  Reactors,” 
specify  requirements  for  utilization 
facilities,  these  would  require 
modification  to  address  reprocessing 
and  recycling  facilities. 

/V’.  Licensing  Gaps 

a.  Cap  1 — Regulatory  Framework 
Options,  Part  50  or  Part  70 

Currently,  licensing  a  reprocessing 
facility  under  10  CFR  Part  50  would 
pose  a  significant  hindrance  to  effective 
and  efficient  licensing.  The  regulations 
in  10  CFR  Part  70,  as  currently  written, 
do  not  provide  a  regulatory  framework 
to  license  a  reprocessing  facility. 
Therefore,  the  staff  is  evaluating  options 
for  either  revising  Part  50  or  Part  70,  or 
develop  regulations  in  a  new  Part  5X,  or 
Part  7X. 

b.  Gap  6 — Definition  for  Reprocessing 
Related  Terms 

There  are  currently  no  definitions  of 
the  terms  “reprocessing,”  “recycling,” 
and  “vitrification.”  Existing  regulations 
in  10  CFR  Parts  20,  50,  51,  60,  63,  70 
and  72  use  the  term  “reprocessing” 
without  a  definition.  Accordingly,  such 
definitions  will  need  to  be  developed  to 
describe  both  reprocessing  and 
reprocessing  facilities  for  10  CFR 
Chapter  I. 

c.  Gap  10 — One-Step  Licensing  and 
Inspection,  Testing  and  Acceptance 
Criteria  (ITAAC)  Requirements 

Currently,  regulations  for  one-step 
’  licensing  of  reprocessing  facilities  do 
not  exist.  One-step  licensing  .  /  >  ! 


necessitates  requirements  to  verify  that 
the  constructed  facility  conforms  to  the 
approved,  licensed  design.  For  reactors, 

10  CFR  Part  52  identifies  these 
requirements  as  ITAAC.  The  regulations 
in  10  CFR  Part  52  do  not  apply  to 
reprocessing  or  other  production 
facilities,  nor  do  the  requirements  for 
the  approval  of  applications  set  forth  in 
10  CFR  70.23,  “Requirements  for  the 
Approval  of  Applications,”  address 
reprocessing  facilities.  Clarity  is  needed 
in  10  CFR  Part  70  to  provide  reasonable 
assurance  that  a  reprocessing  facility, 
undergoing  a  one-.step  licensing  process, 
will  have  been  constructed  and  will 
operate  in  conformity  with  the  license, 
the  AEA,  and  the  Commission’s  rules 
and  regulations. 

d.  Gap  12 — Financial  Protection 
Requirements  and  Indemnity 
Agreements  (10  CFR  Part  140) 

A  reprocessing  facility  cannot  be 
licensed  without  financial  protection 
and  indemnity  agreements.  Price 
Anderson  protection  and  indemnity  fees 
and  amounts  for  reprocessing  facilities 
are  currently  not  included  in  10  CFR 
Part  140,  “Financial  Protection 
Requirements  and  Indemnity 
Agreements.”  Additionally,  several 
appendices  to  10  CFR  Part  140  do  not 
include  forms  for  reprocessing  facilities. 

e.  Gap  13 — Schedule  of  Fees  (10  CFR 
Part  170) 

The  scope  of  10  CFR  Part  170,  “Fees 
for  Facilities,  Materials,  Import  and 
Export  Licenses,  and  Other  Regulatory 
Services  under  the  Atomic  Energy  Act 
of  1954,  as  Amended,”  does  not  include 
a  production  facility  licensed  outside  10 
CFR  Part  50. 

f.  Gap  14 — Annual  Fees  (10  CFR  Part 
171) 

The  regulations  in  10  CFR  Part  171, 
“Annual  Fees  for  Reactor  Licenses  and 
Fuel  Cycle  Licenses  and  Materials 
Licenses,  Including  Holders  of 
Certificates  of  Compliance, 

Registrations,  and  Quality  Assurance 
Program  Approvals  and  Government 
Agencies  Licensed  by  the  NRG,”  do  not 
include  annual  fees  for  reprocessing 
facility  licenses.  The  scope  of  the 
regulation,  described  in  10  CFR  171.3, 
does  not  specifioally  include 
reprocessing  or  production  facilities.  . 

Dated  at  Rockville,  Maryland,  this  23rd  day 
of  July  2010. 


For  the  Nuclear  Regulatory  Commission. 
Marissa  G.  Bailey, 

Deputy  Director,  Special  Projects  and 
Technical  Support  Directorate,  Division  of 
Fuel  Cycle  Safety  and  Safeguards,  Office  of 
Nuclear  Material  Safety  and  Safeguards. 

IFR  Doc.  2010-18888  Filed  7-30-10;  8:4.5  arn] 

BILLING  CODE  759(1-01-P 

NUCLEAR  REGULATORY 
COMMISSION 

[NRC-201 0-0072] 

Notice  of  Issuance  of  Regulatory  Guide 

AGENCY:  Nuclear  Regulatory 
Commis.sion. 

ACTION:  Notice  of  Issuance  and 
Availability  of  Regulatory  Guide  3.13, 
Revision  1,  “Design,  Construction,  and 
Inspection  of  Embankment  Retention 
Systems  at  Fuel  Cycle  Facilities.” 

FOR  FURTHER  INFORMATION  CONTACT: 

Mark  Orr,  Regulatory  Guide 
Development  Branch,  Division  of 
Engineering,  Office  of  Nuclear 
Regulatory  Research,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 

DC  20555-0001,  telephone  (301)  251- 
7495  or  e-mail  Mark.Orr@nrc.gov. 
SUPPLEMENTARY  INFORMATION: 

I.  Introduction 

The  U.S.  Nuclear  Regulatory 
Commission  (NRC)  is  issuing  a  revision 
to  an  existing  guide  in  the  agency’s 
“Regulatory  Guide”  series.  This  series 
was  developed  to  describe  and  make 
available  to  the  public  information  such 
as  methods  that  are  acceptable  to  the 
NRG  staff  for  implementing  specific 
parts  of  the  agency’s  regidations, 
techniques  that  the  staff  uses  in 
evaluating  specific  problems  or 
postulated  accidents,  and  data  that  the 
staff  needs  in  its  review  of  applications 
for  permits  and  licenses. 

Revision  1  of  Regulatory  Guide  3.13, 
“Design,  Construction,  and  Inspection  of 
Embankment  Retention  Systems  at  Fuel 
Cycle  Facilities,”  was  issued  with  a 
temporary  identification  as  Draft 
Regulatory  Guide,  DG— 3040.  This  guide 
describes  some  engineering  practices 
and  methods  generally  considered  by 
the  NRG  to  be  satisfactory  for  the  design, 
construction,  and  inspection  of 
embankment  retention  systems  used  for 
retaining  solid  and  liquid  effluent  from 
nuclear  fuel  cycle  facility  operations 
other  than  mining  and  milling.  These 
practices  and  methods  are  the  result  of 
NRG  review  and  action  on  a  number  of 
specific  cases,  and  they  reflect  the  latest 
general  engineering  approaches  that  are 
acceptable  to  the  NRC  staff.  If  future 
information  results  in  alternative 
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methods,  the  NRC  staff  will  review  such 
methods  to  determine  their 
acceptability. 

The  NRC  recognizes  the  need  for 
significant  revision  of  this  guide  to 
address  newer  technology  and 
environmental  considerations.  The  NRC 
is  revising  this  guidance  to  provide 
regulatory  recommendations  and 
positions  that  focus  on  more  modern 
designs  with  perimeter  embankments. 

11.  Further  Information 

In  February  2010,  PG-3040  was 
published  with  a  public  comment 
period  of  60  days  from  the  issuance  of 
the  guide.  No  comments  were  received 
and  the  public  comment  period  closed 
on  April  30,  2010.  Electronic  copies  of 
Regulatory  Guide  3.13,  Revision  1  are 
available  through  the  NRC’s  public  Web 
site  under  “Regulatory  Guides”  at 
http://www.nrc.gov/reading-rm/doc- 
collections/and  through  the  NRC’s 
Agencywide  Documents  Access  and 
Management  System  (ADAMS)  at 
http://www.nrc.gov/reading-rm/ 
adams.html  under  Accession  No. 
ML101470167.  The  regulatory  analysis 
may  be  found  in  ADAMS  under 
Accession  No.  ML101470167. 

In  addition,  regulatory  guides  are 
available  for  inspection  at  the  NRC’s 
Public  Document  Room  (PDR)  located  at 
Room  0-1F21,  One  White  Flint  North, 
11555  Rockville  Pike,  Rockville, 
Maryland  20852-2738.  The  PDR’s 
mailing  address  is  USNRC  PDR, 
Washington,  DC  20555-0001.  The  PDR 
can  also  be  reached  by  telephone  at 
(301) 415-4737  or  (800)  397-4209,  by 
fax  at  (301)  415-3548,  and  by  e-mail  to 
pdr.resources@nrc.gov. 

Regulatory  guides  are  not 
copyrighted,  and  NRC  approval  is  not 
required  to  reproduce  them. 

Dated  at  Rockville,  Maryland,  this  23rd  day 
of  July,  2010. 

For  the  Nuclear  Regulatory  Commission. 
Harriet  Karagiannis, 

Acting  Chief,  Regulatory  Guide  Development 
Branch,  Division  of  Engineering.  Office  of 
Nuclear  Regulatory  Research. 

IFR  Doc.  2010-18892  Filed  7-30-10;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

[NRC-201 0-0266] 

Withdrawal  of  Regulatory  Guides  3.44 
and  3.49 

AGENCY:  Nuclear  Regulatory 
Commission. 

ACTION:  Withdrawal  of  Regulatory  Guide 
3.44,  “Standard  Format  and  Content  for 


the  Safety  Analysis  Report  for  an 
Independent  Spent  Fuel  Storage 
Installation  (Water-Basin  Type)”  and 
Regulatory  Guide  3.49,  “Design  of  an 
Independent  Spent  Fuel  Storage 
Installation  (Water-Basin  Type).” 


FOR  FURTHER  INFORMATION  CONTACT: 

Mark  P.  Orr,  Regulatory  Guide 
Development  Branch,  Division  of  • 
Engineering,  Office  of  Nuclear 
Regulatory  Research,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 

DC  20555-0001,  telephone:  301-251- 
7495  or  e-mail  Mark.Orr@nrc.gov. 
SUPPLEMENTARY  INFORMATION: 

I.  Introduction 

The  U.S.  Nuclear  Regulatory 
Commission  (NRC)  is  withdrawing 
Regulatory  Guide  (RG)  3.44,  “Standard 
Format  and  Content  for  the  Safety 
Analysis  Report  for.  an  Independent 
Spent  Fuel  Storage  Installation  (Water- 
Basin  Type),”  dated  Janueu'y  1989  and 
RG  3.49,  “Design  of  an  Independent 
Spent  Fuel  Storage  Installation  (Water- 
Basin  Type),”  dated  December  1981. 

Regulatory  Guide  3.44  provides 
guidance  to  applicants  on  the  format 
and  content  of  the  safety  analysis  report 
that  is  required  as  part  of  an  application 
to  construct  or  operate  a  water-basin 
type  in  an  independent  spent  fuel 
storage  installation  (ISFSI).  Regulatory 
Guide  3.49  endorses  portions, of  the 
American  National  Standards  Institute 
(ANSI),  American  Nuclear  Society 
(ANS)  standard  ANSI/ANS  57.7-1981, 
“Design  Criteria  for  an  Independent 
Spent  Fuel  Storage  Installation  (Water- 
Pool  Type),”  with  exceptions  and 
supplements,  as  an  acceptable  method 
of  complying  with  the  requirements  of 
Subpart  F,  “General  Design  Criteria”  of 
Title  10,  of  the  Code  of  Federal 
Regulations,  Part  72,  “Licensing 
Requirements  for  the  Independent 
Storage  of  Spent  Nuclear  Fuel,  High- 
Level  Radioactive  Waste,  and  Reactor- 
Related  Greater  Than  Class  C  Waste”  (10 
CFR  Part  72)  for  the  design  of  a  water- 
basin  type  ISFSI.  - 

These  guides  do  not  support  any 
active  license  or  application;  they  were 
developed  to  provide  guidance  on  the 
facility  design  and  application  to 
construct  and  operate  a  water-basin  type 
ISFSI.  The  NRC  has  no  record  of  either 
of  these  regulatory  guides  ever  being 
used  in  the  20  years  since  they  were 
published  and  no  indication  that  any 
applicant  or  licensee  is  planning  to 
submit  an  application  for  the 
construction  and/or  operation  of  a 
water-basin  type  ISFSI. 

These  guides  for  wet  basin  storage  are 
no  longer  necessary  because  the  use  of 
dry  cask  storage  for  ISFSIs  has  proven 


to  be  superior  to  wet  basin  storage  and, 
in  the  event  that  there  is  an  industry 
initiative  to  reprocess  spent  fuel,  any 
wet  basin  storage  operation  associated 
with  the  reprocessing  will  likely  be 
licensed  as  an  integral  part  of  the 
reprocessing  facility,  rather  than  as  an 
ISFSI. 

11.  Further  Information 

The  withdrawal  of  RG  3.44  and  RG 
3.49  does  not  alter  any  prior  or  existing 
licensing  commitments  based  on  their 
use.  The  guidance  provided  in  these 
regulatory  guides  is  no  longer  necessary. 
Regulatory  guides  may  be  withdrawn 
when  their  guidance  no  longer  provides 
useful  information,  or  is  superseded  by 
technological,  congressional  actions,  or 
other  events. 

Guides  are  revised  for  a  variety  of 
reasons,  and  the  withdrawal  of  a 
regulatory  guide  should  be  thought  of  as 
the  final  revision  of  the  guide.  Although 
a  regulatory  guide  is  withdrawn,  current 
licensees  may  continue  to  use  it,  and 
withdrawal  does  not  affect  any  existing 
licenses  or  agreements.  Withdrawal 
means  that  the  guide  should  not  be  used 
for  future  NRC  licensing  activities. 
Changes  to  existing  licenses  would  be 
accomplished  using  other  regulatory 
products. 

Regulatory  guides  are  available  for 
inspection  or  downloading  through  the 
NRC’s  public  Web  site  under 
“Regulatory  Guides”  in  the  NRC’s 
Electronic  Reading  Room  at  http:// 
www.nrC.gov/reading-rm/doc- 
collections.  Regulatory  guides  are  also 
available  for  inspection  at  the  NRC’s 
Public  Document  Room  (PDR),  Room 
0-1  F21,  One  White  Flint  North,  11555 
Rockville  Pike,  Rockville,  Maryland 
20852—2738.  The  PDR’s  mailing  address 
is  US  NRC  PDR,  Washington,  DC 
20555-0001.  You  can  reach  the  staff  by 
telephone  at  301-415-4737  or  800-397- 
4209,  by  fax  at  301-415-3548,  and  by 
e-mail  to  pdr.resource@nrc  gov. 

Regulatory  guides  are  not 
copyrighted,  and  NRC  approval  is  not 
required  to  reproduce  them. 

Dated  at  Rockville,  Maryland,  this  22nd 
day  of  July  2010. 

For  the  Nuclear  Regulatory  Commission. 
Harriet  Karagiannis, 

Acting  Chief,  Regulatory  Guide  Development 
Branch,  Division  of  Engineering,  Office  of 
Nuclear  Regulatory  Research . 

[FR  Doc.  2010-18890  Filed  7-30-10;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

[NRC-2008-0638] 

Notice  of  Issuance  of  Regulatory  Guide 

agency:  Nuclear  Regulatory 
Commission. 

ACTION:  Notice  of  Issuance  and 
Availability  of  Regulatory  Guide  1.151, 
Revision  1,  “Instrument  Sensing  Lines.” 

FOR  FURTHER  INFORMATION  CONTACT:  Karl 
J.  Sturzebecher,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001,  telephone  (301)  251-7494  or 
e-mail  Karl.Sturzebecher@nrc.gov. 

SUPPLEMENTARY  INFORMATION: 

I.  Introduction 

The  U.S.  Nuclear  Regulatory 
Commission  (NRC)  is  issuing  a  revision 
to  an  existing  guide  in  the  agency’s 
“Regulatory  Guide”  series.  This  series 
was  developed  to  describe  and  make 
available  to  the  public  information  such 
as  methods  that  are  acceptable  to  the 
NRC  .staff  for  implementing  specific 
parts  of  the  agency’s  regulations, 
techniques  that  the  staff  uses  in 
evaluating  specific  problems  or 
postulated  accidents,  and  data  that  the 
staff  needs  in  its  review  of  applications 
for  permits  and  licenses. 

Revision  1  of  Regulatory  Guide  1.151 
was  issued  with  a  temporary 
identification  as  Draft  Regulatory  Guide, 
DG-1178.  This  guide  describes  a 
method  that  the  staff  of  the  NRG 
considers  acceptable  for  u.se  in 
complying  with  the  agency’s  regulations 
with  respect  to  the  design  and 
installation  of  safety-related  instrument 
sensing  lines  in  nuclear  power  plants. 

To  meet  these  objectives,  the  sensing 
-  lines  must  serve  a  safety-related 
function  to  prevent  the  release  of  reactor 
coolant  as  a  part  of  the  reactor  coolant 
pressure  boundary  and  to  provide 
adequate  connections  to  the  reactor 
coolant  system  for  measuring  process 
variables  (e.g.,  pressure,  level,  and 
flow).  The  term  “safety-related”  refers  to 
those  structures,  systems,  and 
components  necessary  to  ensure  (1)  the 
integrity  of  the  reactor  coolant  pressure 
boundary,  (2)  the  capability  to  shut 
down  the  reactor  and  maintain  it  in  a 
safe-shutdown  condition,  or  (3)  the 
capability  to  prevent  or  mitigate  the 
consequences  of  accidents  that  could 
result  in  potential  offsite  exposures 
comparable  to  the  guideline  exposures 
in  Title  10,  of  the  Code  of  Federal 
Regulations,  Part  100,  “Reactor  Site 
Criteria”  (10  CFR  Part  100). 


II.  Further  Information 

In  December  2008,  DG-1178  was 
published  with  a  public  comment 
period  of  60  days-from  the  is.suance  of 
the  guide.  The  public  comment  period 
clo.sed  on  February  6,  2009.  The  staff’s 
responses  to  the  comments  received  are 
located  in  the  NRC’s  Agencywide 
Documents  Access  and  Management 
System  (ADAMS)  under  Accession  No. 
ML092330222.  The  regulatory  analysis 
may  be  found  in  ADAMS  under 
Acce.ssion  No.  ML102040145.  Electronic 
copies  of  Regulatory  Guide  1.151, 
Revision  1  are  available  through  the 
NRC’s  public  Web  site  under 
“Regulatory  Guides”  at  http:// 
www.nrc.gov/reading-rm/doc- 
coUections/. 

In  addition,  regulatory  guides  are 
available  for  inspection  at  the  NRC’s 
Public  Document  Room  (PDR)  located  at 
Room  0-1F21,  One  White  Flint  North, 
11555  Rockville  Pike,  Rockville, 
Maryland  20852-2738.  The  PDR’s 
mailing  address  is  USNRC  PDR, 
Washington,  DC  20555-0001.  The  PDR 
can  also  be  reached  by  telephone  at 
(301)  415-4737  or  (800) 397-4209,  by 
fax  at  (301)  415-3548,  and  by  e-mail  to 
pdr.resource@nrc.gov. 

Regidatory  guides  are  not 
copyrighted,  and  NRC  approval  is  not 
required  to  reproduce  them. 

Dated  at  Rockville,  Maryland,  this  2.3rd  day 
of  July  2010. 

For  the  Nuclear  Regulatory  Commission. 
Harriet  Karagiannis, 

Acting  Chief,  Regulator}'  Guide  Development 
Branch,  Division  of  Engineering.  Office  of 
Nuclear  Regulatory  Research. 

IFR  Doc.  2010-18880  Filed  7-30-10;  8:4.3  am) 
BILLING  CODE  7590-01-P 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

Proposed  Collection;  Equal 
Employment  Opportunity  Commission 
(EEOC)  Form,  Demographic 
Information  on  Applicants,  0MB  No. 
3046-0046 

AGENCY:  U.S.  Office  of  Personnel 

Management. 

action:  Notice. 

SUMMARY:  The  Office  of  Personnel 
Management  (OPM),  Employee  Services 
proposes  to  add  an  Equal  Employment 
Opportunity  Commission  (EEOC)  form. 
Demographic  Information  on 
Applicants,  OMB  No.  3046-0046,  which 
is  already  approved  by  Office  of 
Management  and  Budget  (OMB),  to 
USAJOBS®  in  order  to  collect  the 
information  requested  by  the  form  in  a 


central  location  for  the  Federal 
government.  Completion  of  the  form  by 
applicants  is  voluntary.  For  those  who 
choose  to  complete  the  form,  however, 
the  collection  of  the  information 
through  USAJOBS  will  be  convenient 
for  the  applicant  as  well  as  the  agency. 
Additionally,  it  is  consistent  with  the 
announced  purpose  of  the  form — to 
assist  Federal  agencies  in  reassessing 
and  improving  their  efforts  to  reach  all 
segments  of  the  population  through 
their  recruitment  processes.  The 
collection  of  data  through  this  form  also 
can  be  used  by  Federal  agencies,  along 
with  other  demographic  information,  as 
part  of  their  organizational  self-analyses 
to  determine  whether  barriers  exist  that 
might  exclude  certain  groups.  No 
individual  personnel  selections  will  be 
made  based  on  this  information  as  the 
information  must  be  kept  separate  from 
the  application. 

DATES:  This  change  will  become 
effective  without  further  notice  on 
September  1,  2010. 

ADDRESS:  U.S.  Office  of  Personnel 
Management,  Emplovment  .Services, 
USAJOBS,  1900  E.  Street,  NW., 
Washington,  DG  20415,  Attention: 
Patricia  Stevens  or  sent  via  electronic 
mail  to  patriciu.stevens@opm.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  U.S. 
Office  of  Personnel  Management, 
Employment  Services,  USAJOBS,  1900 
E.  Street,  NW.,  Washington,  DG  20415, 
Attention:  Patricia  Stevens  or  sent  via 
eJectronic  mail  to 
patricia.stevens@opm.gov. 

U.S.  Office  of  Personnel  Management. 

John  Berry, 

Director. 

IFR  Doc.  2010-18901  Filed  7-30-10;  8:4.3  am| 
BILLING  CODE  632S-38-P 


POSTAL  REGULATORY  COMMISSION 

Sunshine  Act  Meetings 

Federal  Register  Citation  of  Previous 
Announcement:  75  FR  42792  (July  22, 
2010). 

PREVIOUSLY  ANNOUNCED  TIME  AND  DATE  OF 
MEETING:  11  a.m.,  Wednesday,  Augu.st  4, 
2010. 

CHANGES  IN  THE  MEETING:  The  date  of  the 
meeting  has  been  changed  to  Tuesday, 
August  3,  2010. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Stephen  L.  .Sharfman,  General  Gounsel, 
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stephen.sharfman@prc.gov.  or  202-789- 
6824. 

Shoshana  M.  Grove, 

Secretary. 

{FR  Doc.  2010-19033  Filed  7-30-10;  8:45  am] 
BILLING  CODE  7710-FW-S 


POSTAL  REGULATORY  COMMISSION 

[Docket  Nos.  MC2010-29  and  CP2010-72'; 
Order  No.  494] 

New  Postal  Product 

AGENCY:  Postal  Regulatory  Commission. 
action:  Notice. 

SUMMARY:  The  Commission  is  noticing  a 
recently-filed  Postal  Service  request  to 
add  Global  Expedited  Package 
Services — Non-published  Rates  to  the 
competitive  product  list.  The  Postal 
Service  has  also  filed  a  related  contract. 
This  notice  addresses  procedural  steps 
associated  with  the  filing. 

DATES:  Comments  are  due:  August  11, 
2010.  Reply  Comments  are  due:  August 
18,  2010. 

ADDRESSES:  Submit  comments 
electronically  via  the  Commission’s 
Filing  Online  system  at  http:// 
www.prc.gov.  Commenters  who  cannot 
submit  their  views  electronically  should 
contact  the  person  identified  in  the  FOR 
FURTHER  INFORMATION  CONTACT  section 
by  telephone  for  advice  on  alternatives 
to  electronic  filing. 

FOR  FURTHER  INFORMATION  CONTACT: 
Stephen  L.  Sharfman,  General  Counsel, 
stephen.sharfman@prc.gov  or  202-789- 
6820. 

SUPPLEMENTARY  INFORMATION:  On  July 
16,  2010,  the  Postal  Service  requested 
that  the  Commission  add  Global 
Expedited  Package  Services — Non- 
published  Rates  to  the  competitive 
product  list  within  the  Mail 
Classification  Schedule  (MCS).^  This 
product  grouping  would  create  a  niche 
classification  in  addition  to  existing 
Global  Expedited  Package  Services 
(GEPS)  categories.  Id.  at  8-10.  GEPS 
offer  discounts  to  small-  and  medium- 
size  mailers  of  Express  Mail 
International  (EMI)  and  Priority  Mail 
International  (PMI).  The  existing  GEPS 
product  is  similar  to  the  new  GEPS — 
Non-published  Rates.  Each  offer  rates 
for  EMI  and  PMI  based  on  revenue  tiers, 
entry  points,  country  groups,  and 
weight  cells.  Id.  at  4-6.  According  to  the 
Postal  Service,  nearly  all  current  GEPS 


'  Notice  and  Request  of  the  United  States  Postal 
Service  Concerning  Global  Expedited  Package 
Services — Non-Published  Rates  and  Application  for 
Non-Tbiblic  Treatment  of  Materials  Filed  Under 
Seal,  July  16,  2010  (Request). 


agreements  would  fit  within  GEPS — 
Non-published  Rates.  Nonconforming 
agreements  would  remain  within  the 
existing  GEPS  product.  Id.  at  4. 

The  primary  difference  between  GEPS 
and  GEPS — Non-published  Rates  is  that 
the  Governors  have  approved  an  eight¬ 
tiered  rate  design  model  that  includes 
every  possible  rate  between  a  minimum 
and  maximum  rate  within  cells  defined 
by  country  group  and  weight.  ^  The 
maximum  rate  in  each  cell  would  be 
based  on  the  published  Click-N-Ship 
discounts  of  8  and  5  percent  for  EMI 
and  PMI,  respectively.  The  minimum 
rate  in  each  cell  would  be  based  on  the 
entry  of  qualifying  mail  at  an 
International  Service  Center  in  tier  8. 

Id.,  Attachment  C,  at  1-2.  The  Postal 
Service  would  offer  customized 
agreements  to  customers  with  rates 
between  the  minimum  and  maximumt 
Customers  would  need  to  make  a 
minimum  revenue  commitment  of 
$50,000  per  year.  Id.,  Attachment  A, 
section  2610.7.1. 

The  purpose  of  GEPS — Non- 
published  Rates  is  to  streamline  the 
“process  for  approving  GEPS 
agreements,  while  maintaining  their 
profitability  and  competitive 
positioning  in  the  market.”  Id., 
Attachment  C,  at  1.  The  Postal  Service 
states: 

The  number  of  [GEPS]  agreements 
continues  to  grow,  and  the  number  of 
renewing  customers  is  substantial.  Because 
the  agreements  typically  have  a  term  of  one 
year,  the  transaction  costs  for  developing  the 
pricing  and  filing  each  agreement  as  a 
separate  product  are  substantial  as  well.  The 
resources  of  the  Commission  are  also  affected 
by  these  agreements,  as  the  Commission  and 
a  Public  Representative  must  review  each 
agreement  and  its  rates  prior  to  determining 
the  functional  equivalence  of  the  agreement 
under  review  in  comparison  to  the  baseline 
GEPS  agreement. 

Request  at  8. 

The  Postal  Service  further  indicates 
that  if  the  proposal  is  approved  as  a 
niche  classification,  “the  filing  of  each 
mailer’s  agreement  to  be  added  to  the 
competitive  product  list  vYould  no 
longer  be  necessary.”  Id.  at  7,  n.lO.  It 
anticipates,  however,  “providing  copies 
of  the  agreements  to  the  Commission 
under  cover  of  a  notice  pleading.”  Id. 

Included  with  the  Request  are  several 
attachments.  Attachment  1  is  an 
application  for  non-public  treatment  of 
portions  of  the  Request.  Attachment  2 
contains  the  Governors’  Decision  and 
attachments  thereto,  including  MGS 
language  describing  GEPS — Non- 
published  Rates,  rate  schedules,  a 
management  analysis,  and  certification 


^  See  Request,  Governors  Decision  No.  10-2, 
Attachment  B. 


that  prices  satisfy  applicable  pricing 
criteria.  Attachment  3  is  a  Statement  of 
Justification  by  the  Executive  Director, 
Global  Business  Management. 
Attachment  4  is  a  representative 
agreement  between  the  Postal  Service 
and  a  customer  of  GEPS — Non- 
published  Rates. 

Comments.  Interested  persons  may 
submit  comments  on  or  before  August 
11,  2010.  Reply  comments  may  be 
submitted  no  later  than  August  18, 

2010. 

Public  Representative.  Pursuant  to  39 
U.S.C.  505,  the  Commission  hereby 
appoints  Steven  M.  Hoffer  to  serve  as 
officer  of  the  Commission  (Public 
Representative)  to  represent  the 
interests  of  the  general  public  in  this 
proceeding.  Neither  Mr.  Hoffer  nor  any 
staff  assigned  to  assist  him  shall 
participate  in  or  provide  any  advice  on 
any  Commission  decision  in  this 
proceeding  other  than  in  their 
designated  capacity. 

It  is  ordered: 

1.  The  Commission  establishes  Docket 
Nos.  MC2010-29  and  CP2010-72  to 
consider  matters  raised  in  the  Postal 
Service’s  July  16,  2010  Request. 

2.  Comments  are  due  August  11,  2010. 
Reply  comments  are  due  August  18, 
2010. 

3.  Pursuant  to  39  U.S.C.  505,  the 
Commission  appoints  Steven  M.  Hoffer 
to  represent  the 'interests  of  the  general 
public  in  this  proceeding. 

4.  The  Secretary  shall  arrange  for 
publication  of  this  order  in  the  Federal 
Register. 

By  the  Commission. 

Shoshana  M.  Grove 
Secretary. 

[FR  Doc.  2010-18804  Filed  7-30-10;  8:45  am) 

BILLING  CODE  7710-FW-S 


POSTAL  REGULATORY  COMMISSION 

[Docket  Nos.  CP2010-78,  CP2010-79, 
CP2010-80,  CP2010-81,  CP2010-82  and 
CP2010-83;  Order  No.  501] 

New  Postal  Product 

AGENCY:  Postal  Regulatory  Commission. 
action:  Notice. 

SUMMARY:  The  Commission  is  noticing  a 
recently-filed  Postal  Service  request  to 
add  six  Global  Expedited  Package 
Services  3  (GEPS  3)  contracts  to  the 
competitive  product  list.  This  notice 
addresses  procedural  steps  associated 
with  the  filing. 

DATES:  Comments  are  due:  August  4, 
2010. 

ADDRESSES:  Submit  comments 
electronically  via  the  Commission’s 
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Filing  Online  system  at  http:// 
wnw.prc.gov.  Commenters  who  cannot 
submit  their  views  electronically  should 
contact  the  person  identified  in  the  FOR 
FURTHER  INFORMATION  CONTACT  section 
by  telephone  for  advice  on  alternatives 
to  electronic  filing.  , 

FOR  FURTHER  INFORMATION  CONTACT: 
Stephen  L.  Sharfman,  General  Counsel, 
stephen.sharfman@prc.gov  or  202-789- 
6820. 

SUPPLEMENTARY  INFORMATION: 

Table  of  Contents 

I.  Introduction 

II.  Notice  of  Filing 

III.  Ordering  Paragraphs 

I.  Introduction 

On  July  26,  2010,  the  Postal  Service 
filed  a  notice  announcing  that  it  has 
entered  into  six  additional  Global 
Expedited  Package  Services  3  (GEPS  3) 
contracts.!  Postal  Service  believes 
the  instant  contracts  are  functionally 
equivalent  to  previously  submitted 
GEPS  contracts,  and  are  supported  by 
Governors’  Decision  No.  08-7,  attached 
to  the  Notice  and  originally  filed  in 
Docket  No.  CP2008-4.  Id.  at  1-2, 
Attachment  3.  The  Notice  also  explains 
that  Order  No.  86,  which  established 
GEPS  1  as  a  product,  also  authorized 
functionally  equivalent  agreements  to  be 
included  within  the  product,  provided 
that  they  meet  the  requirements  of  39 
U.S.G.  3633.  Id.  at  2.  In  Order  No.  290, 
the  Commission  apfproved  the  GEPS  2 
product. 2  In  Docket  Nos.  MC20-10-28 
and  CP2010-71,  the  Postal  Service 
requested  that  the  Commission  add 
GEPS  3  to  the  competitive  product  list.-! 
Additionally,  the  Postal  Service 
requested  to  have  the  contract  in  Docket 
No.  CP2010-71  as  the  baseline  contract 
for  future  functional  equivalence 
analyses  of  the  GEPS  3  product. 

The  instant  contracts.  The  Postal 
Service  filed  the  instant  contracts 
pursuant  to  39  CFR  3015.5.  In  addition, 
the  Postal  Service  contends  that  each 
contract  is  in  accordance  with  Order  No. 
86.  The  term  of  each  contract  is  1  year 
from  the  date  the  Postal  Service  notifies 


’  Notice  of  United  States  Postal  Service  Filing  of 
Six  Functionally  Equivalent  Global  Expedited 
Package  Services  3  Negotiated  Service  Agreements 
and  Application  for  Non-Public  Treatment  of 
Materials  Filed  Under  Seal,  July  26,  2010  (Notice). 

.  2  Docket  No.  CP2009-.')0.  Order  Granting 
Clarification  and  Adding  Global  Expedited  Package 
Services  2  to  the  Competitive  Product  List,  August 
28.  2009  (Order  No.  290). 

3  Docket  Nos.  MC2010-28  and  CP2010-71,  Notice 
and  Request  of  the  United  States  Postal  Service  to 
Add  Global  Expedited  Package  Services  3  to  the 
Competitive  Products  List  and  Notice  of  Filing  of 
Functionally  Equivalent  Negotiated  Service 
Agreement  and  Application  for  Non-Public 
Treatment  of  Materials  Filed  Under  Seal,  Julv  14, 
2010. 


the  customer  that  all  necessary 
regulatory  approvals  have  been 
received.  Notice  at  3. 

In  support  of  i4s  Notice,  the  Postal 
Service  filed  four  attachments  as 
follows: 

•  Attachments  lA,  IB,  1C,  ID,  lE  and 
IF — redacted  copies  of  the  six  contracts 
and  applicable  annexes; 

•  Attachments  2A,  2B,  2C,  2D,  2E  and 
2F — a  certified  statement  required  by  39 
CFR  3015.5(cK2)  for  each  of  the  six 
contracts: 

•  Attachment  3 — a  redacted  copy  of 
Governors’  Deci.sion  No.  08-7  which 
establishes  prices  and  classifications  for 
GEPS  contracts,  a  description  of 
applicable  GEPS  contracts,  formulas  for 
prices,  an  analysis  and  certification  of 
the  formulas  and  certification  of  the 
Governors’  vote;  and 

•  Attachment  4^an  application  for 
non-public  treatment  of  materials  to 
maintain  redacted  portions  of  the 
contracts  and  supporting  documents 
under  seal. 

The  Notice  advances  reasons  why  the 
instant  GEPS  3  contracts  fit  within  the 
Mail  Glassification  Schedule  language 
for  GEPS.  The  Postal  Service  identifies 
customer-specific  information  and 
general  contract  terms  that  distinguish 
the  instant  contracts  from  the  baseline 
GEPS  3  agreement  all  of  which  are 
highlighted  in  the  Notice.  Id.  at  5.  These 
modifications  as  described  in  the  Postal 
Service’s  Notice  apply  to  each  of  the 
instant  contracts. 

The  Postal  Service  contends  that  the 
instant  contracts  are  functionally 
equivalent  to  the  baseline  contract  for 
GEPS  3  and  share  the  same  cost  and 
market  characteristics  as  the  previously 
filed  GEPS  contracts.  Id.  at  4.  It  states 
that  in  spite  of  differences  including 
updates  and  volume  or  postage 
commitments  of  customers,  the  changes 
do  not  alter  the  contracts’  functional 
equivalency.  Id.  at  4-5.  The  Postal 
Service  asserts  that  “[bjecause  tbe 
agreements  incorporate  the  same  cost 
attributes  and  methodology,  the  relevant 
characteristics  of  these  six  GEPS 
contracts  are  similar,  if  not  the  same,  as 
the  relevant  characteristics  of  previously 
filed  contracts.”  Id.  at  5. 

The  Postal  Service  concludes  that  its 
filings  demonstrate  that  each  of  the  new 
GEPS  3  contracts  complies  with  the 
requirements  of  39  U.S.G.  3633  and  is 
functionally  equivalent  to  the  baseline 
GEPS  3  contract.  Therefore,  it  requests 
that  the  instant  contracts  be  included 
within  the  GEPS  3  product.  Id.  at  6. 

II.  Notice  of  Filing 

The  Commission  establishes  Docket 
Nos.  CP2010-78,  CP2010-79,  CP2010- 
80,  CP2010-81,  CP2010-82  and 


CP2010-83  for  consideration  of  matters 
related  to  the  contracts  identified  in  the 
Postal  Service’s  Notice. 

These  dockets  are  addressed  on  a 
consolidated  basis  for  purposes  of  this 
order.  Filings  with  respect  to  a 
particular  contract  should  be  filed  in 
that  docket. 

Interested  persons  may  submit 
comments  on  whether  the  Postal 
Service’s  contracts  are  consistent  with 
the  policies  of  39  U.S.G.  3632,  3633  or 
3642.  Comments  are  due  no  later  than 
August  4,  2010.  The  public  portions  of 
these  filings  can  be  accessed  via  the 
Commission’s  Web  site  [http:// 
www.prc.gov). 

The  Commission  appoints  Paul  L. 
Harrington  to  serve  as  Public 
Representative  in  the  captioned 
proceedings. 

III.  Ordering  Paragraphs 

It  is  ordered: 

1.  The  Commission  establishes  Docket 
Nos.  CP2010-78,  CP2010-79,  CP2010- 
80,  CP2010-81,  CP2010-82  and 
CP2010— 83  for  consideration  of  matters 
raised  by  the  Po.stal  Service’s  Notice. 

2.  Comments  by  interested  persons  in 
these  proceedings  are  due  no  later  than 
August  4,  2010. 

3.  Pursuant  to  39  U.S.G.  505,  Paul  L. 
Harrington  is  appointed  to  serve  as  the 
officer  of  the  Commission  (Public 
Representative)  to  represent  the 
interests  of  the  general  public  in  these 
proceedings. 

4.  Tbe  Secretary  shall  arrange  for 
publication  of  this,  order  in  the  Federal 
Register. 

By  the  Commission. 

Shoshana  M.  Grove 
Secretary. 

[FR  Dot:.  201f)-ia876  Filed  7-30-10:  8:45  am) 
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Order  No.  495] 

New  Postal  Product 

AGENCY:  Postal  Regulatory  Commission. 
action:  Notice. 

SUMMARY:  The  Commission  is  noticing  a 
recently-filed  Postal  Service  Request  to 
add  two  additional  Global  Expedited 
Package  Services  3  contracts  to  the 
competitive  product  list.  This  notice 
addresses  procedural  steps  associated 
with  the  filing. 

DATES:  Comments  are  due:  July  29, 

2010. 

ADDRESSES:  Submit  comments 
electronically  via  the  Commission’s 
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Filing  Online  system  at  http:// 
H'lvw.prc.gov.  Commenters  who  cannot 
submit  their  views  electronically  should 
contact  the  person  identified  in  the  FOR 
FURTHER  INFORMATION  CONTACT  section 
by  telephone  for  advice  on  alternatives 
to  electronic  filing. 

FOR  FURTHER  INFORMATION  CONTACT: 
Stephen  L.  Sharfman,  General  Counsel, 
stephen.sharfman@prc.gov  or  202-789- 
6820. 

SUPPLEMENTARY  INFORMATION: 

Table  of  Contents 

I.  Introduction 

II.  Notice  of  Filing 

III.  Ordering  Paragraphs 

I.  Introduction 

On  July  20,  2010,  the  Postal  Service 
filed  a  notice  announcing  that  it  has 
entered  into  two  additional  Global 
Expedited  Package  Services  3  (GEPS  3) 
contracts.’  The  Postal  Service  believes 
the  instant  contracts  are  functionally 
equivalent  to  previously  submitted 
GEPS  contracts,  and  are  supported  by 
Governors’  Decision  No.  08-7,  attached 
to  the  Notice  and  originally  filed  in 
Docket  No.  CP2008-4.  Id.  at  1-2, 
Attachment  3.  The  Notice  also  explains 
that  Order  No.  86,  which  established 
GEPS  1  as  a  product,  also  authorized 
functionally  equivalent  agreements  to  be 
included  within  the  product,  provided 
that  they  meet  the  requirements  of  39 
U.S.C.  3633.  Id.  at  1-2.  In  Order  No. 

290,  the  Commission  approved  the 
GEPS  2  product.2  In  Docket  Nos. 
MC2010-28  and  CP2010-71,  the  Postal 
Service  requested  that  the  Commission 
add  GEPS  3  to  the  competitive  product 
list.3  Additionally,  the  Postal  Service 
requested  that  the  contract  in  that 
docket  be  considered  the  ba-seline 
contract  for  future  functional 
equivalence  analyses  of.the  GEPS  3 
product. 

The  instant  contracts.  The  Postal 
Service  filed  the  instant  contracts 
pursuant  to  39  CFR  3015.5.  In  addition, 
the  Postal  Service  contends  that  each 
contract  is  in  accordance  with  Order  No. 
86.  The  term  of  each  contract  is  1  year 


’  Notice  of  United  State.s  Postal  Service  Filing  of 
Two  Functionally  Equivalent  Ulohal  Expedited 
Package  Ser\’ices  3  Negotiated  Ser\'ice  Agreements 
and  Application  for  Non-Public  Treatment  of 
Materials  Filed  Under  Seal,  July  20,  2010  (Notice). 

2  Docket  No.’UP2009-,‘i0.  Order  Granting 
Clarification  and  Adding  Global  Expedited  Package 
Ser\ices  2  to  tbe  Competitive  Product  List.  August 
28,  2009  (Order  No.  290). 

»  See  Docket  Nos.  MG2010-28  and  CP2010-71. 
Notice  and  Request  of  the  United  States  Postal 
Ser\'ice  to  Add  Global  Expedited  Pac:kage  Services 
3  to  the  fiompetitive  Products  List  and  Notice  of 
Filing  of  Functionally -Equivalent  Negotiated 
Service  AgnHiment  and  Application  for  Non-Public 
Treatment  of  Materials  Filed  Under  Seal,  July  14, 
2010. 


from  the  date  the  Postal  Service  notifies 
the  customer  that  all  necessary 
regulatory  approvals  have  been 
received.  Notice  at  3.  The  Postal  Service 
relates  that  one  of  the  instant  contracts 
is  for  the  same  mailer  as  in  Docket  No. 
CP2009-51.  It  states  that  the  mailer’s 
current  contract  ends  August  8,  2010, 
and  it  expects  the  new  contract  to  begin 
August  9,  2010. 

In  support  of  its  Notice,  the  Postal 
Service  filed  four  attachments  as 
follows: 

•  Attachments  lA  and  IB — redacted 
copies  of  the  two  contracts  and 
applicable  annexes; 

•  Attachments  2A  and  2B — a  certified 
statement  required  by  39  CFR 
3015.5(c)(2)  for  each  contract; 

•  Attachment  3 — a  redacted  copy  of 
Governors’  Decision  No.  08-7  which 
establishes  prices  and  classifications  for 
GEPS  contracts,  a  description  of 
applicable  GEPS  contracts,  formulas  for 
prices,  an  analysis  and  certification  of 
the  formulas  and  certification  of  the 
Governors’  vote;  and 

•  Attachment  4 — an  application  for 
non-public  treatment  of  materials  to 
rnaintain  redacted  portions  of  the 
contracts  and  supporting  documents 
under  seal. 

The  Notice  advances  reasons  why  the 
instant  GEPS  3  contracts  fit  within  the 
Mail  Classification  Schedule  language 
for  GEPS.  The  Postal  Service  identifies 
customer-specific  information  and 
general  contract  terms  that  distinguish 
the  instant  contracts  from  the  baseline 
GEPS  3  agreement  all  of  which  are 
highlighted  in  the  Notice.  Id.  at  5.  These 
modifications  as  described  in  the  Postal 
Service’s  Notice  apply  to  each  of  the 
instant  contracts. 

The  Postal  Service  contends  that  the 
instant  contracts  are  functionally 
equivalent  to  the  baseline  contract  for 
GEPS  3  and  share  the  same  cost  and 
market  characteristics  as  the  previously 
filed  GEPS  contracts.  Id.  at  4.  It  states 
that  in  spite  of  differences  including 
updates  and  volume  or  postage 
commitments  of  customers,  the  changes 
do  not  alter  the  contracts’  functional 
equivalency.  Id.  at  5.  The  Postal  .Service 
asserts  that  “[bjecause  the  agreements 
incorporate  the  same  cost  attributes  and 
methodology,  the  relevant 
characteristics  of  these  two  GEPS 
contracts  are  similar,  if  not  the  same,  as 
the  relevant  characteristics  of  previously 
filed  contracts.”  Id. 

The  Postal  Service  also  contends  that 
its  filings  demonstrate  that  each  of  the 
new  GEPS  3  contracts  complies  with  the 
requirements  of  39  U.S.C.  3633.  It 
requests  that  the  contracts  be  included 
within  the  GEPS  3  product.  Id.  at  6. 


II.  Notice  of  Filing 

The  Commission  establishes  Docket 
Nos.  CP2010-73  and  CP2010-74  for 
consideration  of  matters  related  to  the 
contracts  identified  in  the  Postal 
Service’s  Notice. 

These  dockets  are  addressed  on  a 
consolidated  basis  for  purposes  of  this 
order.  Filings  with  respect  to  a 
particular  contract  should  be  filed  in 
that  docket. 

Interested  persons  may  submit 
comments  on  whether  the  Postal 
Service’s  contracts  are  consistent  with 
the  policies  of  39  U.S.C.  3632,  3633  or 
3642.  Comments  are  due  no  later  than 
July  29,  2010.  The  public  portions  of 
these  filings  can  be  accessed  \da  the 
Commission’s  Web  site  [http:// 
www.prc.gov.) 

The  Commission  appoints  Paul  L. 
Harrington  to  serve  as  Public 
Representative  in  the  captioned 
proceedings. 

III,  Ordering  Paragraphs 

It  is  ordered:, 

1.  The  Commission  establishes  Docket 
Nos.  CP2010-73  and  CP2010-74  for 
consideration  of  matters  raised  by  the 
Postal  Service’s  Notice. 

2.  Comments  by  interested  persons  in 
these  proceedings  are  due  no  later  than 
July  29,  2010. 

3.  Pursuant  to  3.9  U.S.C.  505,  Paul  L. 
Harrington  is  appointed  to  serve  as 
officer  of  the  Commission  (Public 
Representative)  to  represent  the 
interests  of  the  general  public  in  these 
proceedings. 

4.  The  Secretary  shall  arrange  for 
publication  of  this  order  in  the  Federal 
Register. 

By  the  Commission. 

Shoshana  M.  Grove 
Secretary'. 

IFR  Doc.  2010-18821  Filed  7-30-10;  8:45  am] 
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POSTAL  REGULATORY  COMMISSION 

[Docket  Nos.  MC2010-30  and  CP2010-75; 
Order  No.  499] 

New  Postal  Product 

agency:  Postal  Regulatory  Commission. 
ACTION:  Notice. 

SUMMARY:  The  Commission  is  noticing  a 
recently-filed  Postal  Service  request  to 
add  Priority  Mail  Contract  25  to  the 
competitive  product  list.  The  Postal 
Service  has  also  filed  a  related  contract. 
This  notice  addresses  procedural  steps 
associated  with  the  filing. 

DATES:  Comments  are  due:  August  2, 
2010. 
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ADDRESSES:  Submit  comments 
electronically  via  the  Commission’s 
Filing  Online  system  at  http:// 
www.prc.gov.  Commenters  who  cannot 
submit  their  views  electronically  should 
contact  the  person  identified  in  the  FOR 
FURTHER  INFORMATION  CONTACT  section 
by  telephone  for  advice  on  alternatives 
to  electronic  filing. 

FOR  FURTHER  INFORMATION  CONTACT: 
Stephen  L.  Sharfman,  General  Counsel, 
stephen.sharfman@prc.gov  or  202-789- 
6820. 

SUPPLEMENTARY  INFORMATION: 

Table  of  Contents 

I.  Introduction 

II.  Notice  of  Filing 

III.  Ordering  Paragraphs 

I.  Introduction 

Pursuant  to  39  U.S.C.  3642  and  39 
CFR  3020.30  et  seq.,  the  Postal  Service 
filed  a  formal  request  and  associated 
supporting  information  to  add  Priority 
Mail  Contract  25  to  the  competitive 
product-list.^  The  Postal  Service  asserts 
that  Priority  Mail  Contract  25  is  a 
competitive  product  “not  of  general 
applicability”  within  the  meaning  of  39 
U.S.C.  3632(b)(3).  Id.  at  1.  The  Po.stal 
Service  states  that  prices  and 
classification  underlying  this  contract 
are  supported  by  Governors’  Decision 
No.  09-6  in  Docket  No.  MC2009-25.  Id. 
The  Request  has  been  assigned  Docket 
No.  MC2010-30. 

The  Postal  Service 
contemporaneously  filed  a  contract 
related  to  the  proposed  new  product 
pursuant  to  39  U.S.C.  3632(b)(3)  and  39 
CFR  3015.5.  The  contract  has  been 
assigned  Docket  No.  CP2010-75. 

Request.  In  support  of  its  Request,  the 
Postal  Service  filed  six  attachments  as 
follows: 

•  Attachment  A — a  redacted  copy  of 
the  Governor’s  Decision  No.  09-6, 
originally  filed  in  Docket  No.  MC2009- 
25,  authorizing  certain  Priority  Mail 
contracts; 

•  Attachment  B — a  redacted  copy  of 
the  contract; 

•  Attachment  C — a  proposed  change 
in  the  Mail  Classification  Schedule 
competitive  product  list; 

•  Attachment  D — a  Statement  of 
Supporting  Justification  as  required  by 
39  CFR  3020.32;  , 

•  Attachment  E — a  certification  of 
compliance  with  39  U.S.C.  3633(a);  and 

•  Attachment  F — an  application  for 
non-public  treatment  of  materials  to 


*  Request  of  the  United  States  Postal  Service  to 
Add  Priority  Mail  Contract  25  to  Competitive 
Product  List  and  Notice  of  Filing  (Under  Seal)  of 
Contract  and  Supporting  Data,  July  21,  2010 
(Reque.st). 


maintain  redacted  portions  of  the 
contract  and  supporting  document 
under  seal. 

In  the  Statement  of  Supporting 
Justification,  Brian  G.  Denneny,  Acting 
Manager,  Sales  and  Communication, 
Expedited  Shipping,  asserts  that  the 
service  to  be  provided  under  the 
contract  will  cover  its  attributable  costs, 
make  a  positive  contribution  to 
institutional  costs,  and  increase 
contribution  toward  the  requisite  5.5 
percent  of  the  Postal  Service’s  total 
iiLstitutional  costs.  Id.,  Attachment  D. 
Thus,  Mr.  Denneny  contends  there  will 
be  no  issue  of  subsidization  of 
competitive  products  by  market 
dominant  products  as  a  result  of  this 
contract.  Id. 

Related  contract.  A  redacted  version 
of  the  specific  Priority  Mail  Contract  25 
is  included  with  the  Request.  The 
contract  will  become  effective  on  the 
day  that  the  Commission  provides  all 
necessary  regulatory  approvals.  It  is 
terminable  upon  30  days  notice  by  a 
party,  but  could  continue  for  3  years. 

The  Postal  Service  represents  that  the 
contract  is  consistent  with  39  U.S.C. 
3633(a).  See  id.,  Attachment  D.  The 
Postal  Service  will  provide  the  shipper 
with  Priority  Mail  packaging  for  eligible 
Priority  Mail  items  mailed  by  the 
shipper. 

The  Postal  Service  filed  much  of  the 
supporting  materials,  including  the 
specific  Priority  Mail  Contract  25,  under 
seal.  It  maintains  that  the  contract  and 
related  financial  information,  including 
the  customer’s  name  and  the 
accompanying  analyses  that  provide 
prices,  terms,  conditions,  cost  data,  and 
financial  projections  should  remain 
under  seal.  See  Attachment  F.  It  also 
requests  that  the  Commission  order  that 
the  duration  of  such  treatment  of  all 
customers  identifying  information  be 
extended  indefinitely,  instead  of  ending 
after  10  years.  Id.  at  7. 

II.  Notice  of  Filings 

The  Commission  establishes  Docket 
Nos.  MC2010-30  and  CP2010-75  for 
consideration  of  the  Request  pertaining 
to  the  proposed  Priority  Mail  Contract 
25  product  and  the  related  contract, 
respectively.  In  keeping  with  practice, 
these  dockets  are  addressed  on  a 
consolidated  basis  for  purposes  of  this 
order.  However,  future  filings  should  be 
made  in  the  specific  docket  in  which 
issues  being  addressed  pertain. 

Interested  persons  may  submit 
comments  on  whether  the  Postal 
Service’s  filings  in  the  captioned 
dockets  are  consistent  with  the  policies 
of  39  U.S.C.  3632,  3633,  or  3642  and  39 
CFR  part  3015  and  39  CFR  3020,  suhpart 
B.  Comments  are  due  no  later  than 


August  2,  2010.  The  public  portions  of 
these  filings  can  be  accessed  via  the 
Commission’s  Web  site  [http:// 
www.prc.gov). 

The  Commission  appoints  Paul  L. 
Harrington  to  serve  as  Public 
Representative  in  these  dockets. 

III.  Ordering  Paragraphs 

It  is  ordered: 

1.  The  Commission  establishes  Docket 
Nos.  MC2010-30  and  CP2010-75  for 
consideration  of  the  matter  raised  in 
each  docket. 

2.  Pursuant  to  39  U.S.C.  505,  Paul  L. 
Harrington  is  appointed  to  serve  as 
officer  of  the  Commission  (Public  ^ 
Representative)  to  represent  the 
interests  of  the  general  public  in  these 
proceedings. 

3.  Comments  by  interested  persons  in 
these  proceedings  are  due  no  later  than 
August  2,  2010. 

4.  The  Secretary  shall  arrange  for 
publication  of  this  order  in  the  Federal 
Register. 

By  the  Commission. 

Shoshana  M.  Grove 
Secretary. 

[FR  Doc.  2010-18858  Piled  7-30-10;  8:45  am] 

BILLING  CODE  7710-FW-S 


SMALL  BUSINESS  ADMINISTRATION 
[Disaster  Declaration  #12242  and  #12243] 

Kentucky  Disaster  #KY-00035 

AGENCY:  U.S.  Small  Business 
Administration. 

ACTION:  Notice. 

SUMMARY:  This  is  a  Notice  of  the 
Presidential  declaration  of  a  major 
disaster  for  the  Commonwealth  of 
Kentucky  (P’EMA-1925-DR),  dated 
07/23/2010. 

Incident:  Severe  storms,  flooding,  and 
mudslides. 

Incident  Period:  07/17/2010  and 
continuing. 

Effective  Date:  07/23/2010. 

Physical  Loan  Application  Deadline 
Date;  09/21/2010. 

Economic  Injury  (EIDL)  Loan 
Application  Deadline' Date:  04/25/2011, 
ADDRESSES:  Submit  completed  loan 
applications  to:  U.S.  Small  Business 
Admini.stration,  Processing  And 
Disbursement  Center,  14925  Kingsport 
Road,  Fort  Worth,  TX  76155. 

FOR  FURTHER  INFORMATION  CONTACT: 

A.  Escohar,  Office  of  Disaster 
Assistance,  U.S.  Small  Business 
Administration,  409  3rd  Street,  SW., 
Suite  6050,  Washington,  DC  20416 
SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that  as  a  result  of  the 
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President’s  major  disaster  declaration  on 
07/23/2010,  applications  for  disaster 
loans  may  be  filed  at  the  address  listed 
above  or  other  locally  announced 
locations. 

The  following  areas  have  been 
determined  to  be  adversely  affected  by 
the  disaster: 

Primary  Counties  (Physical  Damage  and 
Economic  Injury  Loans):  Pike 
Contiguous  Counties  (Economic  Injury 
Loans  Only): 

Kentucky:  Floyd,  Knott,  Letcher, 
Martin 

Virginia:  Buchanan,  Dickenson,  Wise 

West  Virginia:  Mingo 

The  Interest  Rates  are: 


Percent 

For  Physical  Damage: 

Homeowners  with  Credit  Avail¬ 
able  Elsewhere . 

5.000 

Homeowners  without  Credit 
Available  Elsewhere  . 

2.500 

Businesses  with  Credit  Avail¬ 
able  Elsewhere . 

6.000 

Businesses  without  Credit 
Available  Elsewhere  . 

4.000 

Non-Profit  Organizations  with 
Credit  Available  Elsewhere  ... 

3.625 

Non-Profit  Organizations  with¬ 
out  Credit  Available  Else¬ 
where  . 

3.000 

For  Economic  Injury: 

Businesses  &  Small  Agricultural 
Cooperatives  without  Credit 

Available  Elsewhere  . 

4.000 

Non-Profit  Organizations  with¬ 
out  Credit  Available  Else¬ 
where  . 

3.000 

The  number  assigned  to  this  disaster 
for  physical  damage  is  12242B  and  for 
economic  injury  is  122430. 

(Catalog  of  Federal  Domestic  Assistance 
Numbers  59002  and  59008) 

James  E.  Rivera, 

Associate  Administrator  for  Disaster 
Assistance. 

(FR  Doc.  2010-18808  Filed  7-30-10;  8:45  am] 

BILLING  CODE  8025-01 -P 


SMALL  BUSINESS  ADMINISTRATION 
[Disaster  Declaration  #12244  and  #12245] 

Kentucky  Disaster  #KY-00036 

AGENCY:  U.S.  Small  Business 
Administration. 

ACTION:  Notice. 

SUMMARY:  This  is  a  Notice  of  the 
Presidential  declaration  of  a  major 
disaster  for  Public  Assistance  Only  for 
the  Commonwealth  of  KENTUCKY 
(FEMA-1925-DR),  dated  07/23/2010. 

Incident:  Severe  Storms,  Flooding, 
and  Mudslides.  ‘  '• 


Incident  Period:  07/17/2010  and 
continuing. 

DATES:  Effective  Date:  07/23/2010. 

Physical  Loan  Application  Deadline 
Date:  09/21/2010. 

Economic  Injury  (EIDL)  Loan 
Application  Deadline  Date:  04/25/2011. 
ADDRESSES:  Submit  completed  loan 
applications  to:  U.S.  Small  Business 
Administration,  Processing  and 
Disbursement  Center,  14925  Kingsport 
Road,  Fort  Worth,  TX  76155. 

FOR  FURTHER  INFORMATION  CONTACT: 

A.  Escobar,  Office  of  Disaster 
Assistance,  U.S.  Small  Business 
Administration,  409  3rd  Street,  SW., 
Suite  6050,  Washington,  DC  20416. 
SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that  as  a  result  of  the 
President’s  major  disaster  declaration  on 
07/23/2010,  Private  Non-Profit 
organizations  that  provide  essential 
services  of  governmental  nature  may  file 
disaster  loan  applications  at  the  address 
listed  above  or  other  locally  announced 
locations. 

The  following  areas  have  been 
determined  to  be  adversely  affected  by 
the  disaster: 

Primary  Counties:  Pike. 

The  Interest  Rates  are: 


* 

Percent 

For  Physical  Damage; 

Non-Profit  Organizations  With 

Credit  Available  Elsewhere  ... 

3.625 

Non-Profit  Organizations  With- 

out  Credit  Available  Else- 

where . 

3.000 

For  Economic  Injury: 

Non-Profit  Organizations  With- 

out  Credit  Available  Else- 

where . 

3.000 

The  number  assigned  to  this  disaster 
for  physical  damage  is  12244B  and  for 
economic  injury  is  12245B. 

(Catalog  of  Federal  Domestic  Assistance 
Numbers  59002  and  59008) 

James  E.  Rivera, 

Associate  Administrator  for  Disaster 
Assistance. 

[FR  Doc.  2010-18809  Filed  7-30-10;  8:45  am] 

BILLING  CODE  8025-01 -P 


SMALL  BUSINESS  ADMINISTRATION 

Escalate  Capital  Partners  SBIC  I,  L.P.; 
Notice  Seeking  Exemption  Under 
Section  312  of  the  Small  Business 
Investment  Act,  Conflicts  of  Interest 

Notice  is  hereby  given  that  Escalate 
Capital  Partners  SBIC  I,  L.P.,  300  W.  6th 
Street,  Suite  2250,  Austin,  TX  Z8701,  a  ■ 
Federal  Licensee  under  the  Small.  ' 


Business  Investment  Act  of  1958,  as 
amended  (“the  Act”),  in  connection  with 
the  financing  of  a  small  concern,  has 
sought  an  exemption  under  Section  312 
of  the  Act  and  Section  107.730, 
Financings  which  Constitute  Conflicts 
of  Interest  of  the  Small  Business 
Administration  (“SBA”)  Rules  and 
Regulations  (1,3  CFR  107.730).  Escalate 
Capital  Partners  SBIC  I,  L.P.  proposes  to 
provide  equity  financing  to  Century 
Payments,  Inc.  (“Century”),  2601 
Network  Boulevard,  Frisco,  TX  75034. 
The  financing  is  contemplated  to  fund 
the  ongoing  operating  needs  of  the 
business. 

The  financing  is  brought  within  the 
purview  of  §  107.730(a)(1)  of  the 
Regulations  because  AV-EC  Partners  I, 
L.P.,  is  an  Associate  of  Escalate  Capital 
Partners  SBIC  I,  L.P.,  pwns  more  than 
ten  percent  of  Century,  and  therefore 
Century  is  considered  an  Associate  of 
Escalate  Capital  Partners  SBIC  I,  L.P.  as 
detailed  in  §  107.50  of  the  Regulations. 

Notice  is  hereby  given  that  any 
interested  person  may  submit  written 
comments  on  the  transaction  to  the 
Associate  Administrator  for  Investment, 
U.S.  Small  Business  Administration, 
409  Third  Street,  SW.,  Washington,  DC 
20416. 

Dated;  July  19,  2010. 

Sean  Greene, 

Associate  Administrator  for  Investment. 

[FR  Doc.  2010-18810  Filed  7-30-10;  8:45  am] 

BILLING  CODE  8025-01 -P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Proposed  Collection;  Comment 
Request 

Upon  Written  Request,  Copies  Available 
From:  Securities  and  Exchange 
Commission,  Office  of  Investor 
Education  and  Advocacy, 
Washington,  DC  20549-0213. 
Extension: 

Rule  204A-1:  SEC  File  No.  270-536;  OMB 
Control  No.  3235-0596. 

Notice  is  hereby  given  that,  pursuant 
to  the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501  et  seq.),  the  Securities 
and  Exchange  Commission  (the 
“Commission”)  is  soliciting  comments 
'on  the  collections  of  information 
summarized  below.  The  Commission 
plans  to  submit  these  existing 
collections  of  information  to  the  Office 
of  Management  and  Budget  for 
extension  and  approval. 

The  title  for  the  collection  of 
information  is  “Rule  204A-1  (17  CFR 
2  73 .204 A-^1 )  under  the  Investment  ‘ ' 
Advisers 'Act  of  1940”  (15  U.S.C.'''-'  '• 
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80b-l  et  seq.)  Rule  204A-1,  the  Code  of 
Ethics  Rule,  requires  investment 
advisers  registered  with  the  Commission 
to  (i)  Set  forth  standards  of  conduct 
expected  of  advisory  personnel 
(including  compliance  with  the  federal 
securities  laws),  (ii)  safeguard  material 
nonpuhlic  information  about  client 
transactions,  and  (iii)  require  the 
adviser’s  “access  persons”  to  report  their 
personal  securities  transactions, 
including  transactions  in  any  mutual 
fund  managed  by  the  adviser.  The  code 
of  ethics  also  requires  access  persons  to 
obtain  the  adviser’s  approval  before 
investing  in  an  initial  public  offering  or 
private  placement.  The  code  of  ethics 
also  requires  prompt  reporting,  to  the 
adviser’s  chief  compliance  officer  or 
another  person  designated  in  the  code  of 
ethics,  of  any  violations  of  the  code. 
Finally,  the  code  of  ethics  requires  the 
adviser  to  provide  each  supervised 
person  with  a  copy  of  the  code  and  any 
amendments,  and  require  the 
supervi.sed  persons  to  acknowledge,  in 
writing,  their  receipt  of  these  copies. 

The  purposes  of  the  information 
collection  requirements  is:  (i)  To  ensure 
that  advisers  maintain  codes  of  ethics 
applicable  to  their  supervised  persons; 

(ii)  to  provide  advisers  with  information 
about  the  personal  securities 
transactions  of  their  access  persons  for 
purposes  of  monitoring  such 
transactions;  (iii)  to  provide  advisory 
clients  with  information  with  which  to 
evaluate  advisers’  codes  of  ethics;  and 
(iv)  to  assist  the  Commission’s 
examination  staff  in  assessing  the 
adequacy  of  advisers’  codes  of  ethics 
and  assessing  personal  trading  activity 
by  advisers’  supervised  persons. 

The  respondents  to  this  information 
collection  are  investment  advisers 
registered  with  the  Commission.  The 
Commission  has  estimated  that 
compliance  with  rule  204A-1  imposes  a 
burden  of  approximately  118  hours  per 
adviser  annually  for  an  estimated  total 
annual  burden  of  1,391,456  hours. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
unless  it  displays  a  currently  valid 
control  number. 

Written  comments  are  invited  on:  (a) 
Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 
(b)  the  accuracy  of  the  agency’s  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 


through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology.  Consideration  will  be  given 
to  comments  and  suggestions  submitted 
in  writing  within  60  days  of  this 
publication. 

Please  direct  your  written  comments 
to  Charles  Boucher,  Director/CIO, 
Securities  and  Exchange  Commission, 
C/O  Shirley  Martinson,  6432  General 
Green  Way,  Alexandria,  VA  22312;  or 
send  an  e-mail  to: 
PHA_MaiIbox@sec.gov.  , 

Dated;  July  26,  2010. 

Florence  E.  Harmon, 

Deputy  Secretary. 

[FR  Doc.  2010-18896  Filed  7-30-10;  8:45  am| 

BILLING  CODE  8010-01-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Investment  Company  Act  Release  No. 
29370;  812-13751] 

Virtus  Opportunities  Trust,  et  al.; 

Notice  of  Application 

Date:  July  27,  2010. 

AGENCY:  Securities  and  Exchange 
Commission  (“Commission”). 

ACTION:  Notice  of  application  to  amend 
a  prior  order  under  section  12(d)(l)(J)  of 
the  Investment  Company  Act  of  1940 
(“Act”)  for  an  exemption  from  sections 
12(d)(1)(A)  and  (B)  of  the  Act  and  under 
sections  6(c)  and  17(b)  of  the  Act  for  an 
exemption  from  section  17(a)  of  the  Act. 

Summary  of  Application  :  Applicants 
request  an  order  that  would  amend  and 
supersede  (“Amended  Order”)  a  prior 
order  that  permits  certain  registered 
open-end  management  investment 
companies  to  acquire  shares  of  other 
registered  open-end  management 
investment  companies  and  unit 
investment  trusts  (“UITs”)  both  within 
and  outside  the  same  group  of 
investment  companies  (“Prior  Order”). ^ 
The  Amended  Order  would  subject 
applicants  to  different  conditions  than 
the  Prior  Order  and  delete  a  condition 
of  the  Prior  Order. 

Applicants:  (a)  Virtus  Opportunities 
Trust  (the  “Trust”),  including  the 


^  Phoenix  Life  Insurance  Co.,  et  al..  Investment 
Company  Act  Release  Nos.  27315  (May  8,  2006) 
(notice)  and  27388  (June^5,  2006)  (order).  The  Prior 
Order  granted  relief  to  the  applicants  and  also  to 
Phoenix  Life  Insurance  Company,  PHL  Variable 
Insurance  Company,  Phoenix  Life  and  Annuity 
Company,  Phoenix  Variable  Advisors.  Inc.  (“PVA”), 
companies  that  were  at  the  time  affiliated  with 
Applicants,  The  Phoenix  Edge  Series  Fund,  a 
registered  investment  company,  and  certain 
registered  open-end  management  investment 
companies  and  their  series  advised  by  PVA  or  any 
entity  controlling,  controlled  by  or  under  common 
control  with  PVA.  •' 


currently  existing  series  and  all  future 
series  thereof;  (b)  any  existing  or  future 
registered  open-end  management 
investment  companies  and  any  series 
thereof  that  are  part  of  the  same  “group 
of  investment  companies,”  as  defined  in 
Section  12(d)(l)(G)(ii)  of  the  Investment 
Company  Act  of  1940,  as  amended  (the 
“Act”),  as  the  Trust,  and  are  or  will  be 
advised  by  either  Virtus  Investment 
Advisers,  Inc.  (“VIA”)  (formerly  Phoenix 
Investment  Counsel,  Inc.)  or  any  entity 
controlling,  controlled  by  or  under 
common  control  with  VIA  (together 
with  the  series  of  the  Trust,  the  “Virtus 
Funds”  or  “P’linds”);  and  (c)  VIA. 

Filing  Dates:  The  application  was 
filed  on  February  3,  2010,  and  amended 
on  )uly  20,  2010^ 

Hearing  nr  Notification  of  Hearing:  An 
order  granting  the  application  will  be 
issued  unless  tbe  Commission  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  by  writing  to  tbe 
Commission’s  Secretary  and  serving 
applicants  with  a  copy  of  the  request, 
personally  or  hy  mail.  Hearing  requests 
should  be  received  by  the  Commission 
by  5:30  p.m.  on  August  20,  2010,  and 
should  be  accompanied  by  proof  of 
•service  on  applicants,  in  the  form  of  an 
affidavit,  or  for  lawyers,  a  certificate  of 
service.  Hearing  requests  should  state 
the  nature  of  the  writer’s  interest,  the 
reason  for  the  request,  and  the  issues 
contested.  Persons  who  wish  to  be 
notified  of  a  hearing  may  request 
notification  by  writing  to  the 
Commission’s  Secretary. 

ADDRESSES:  Secretary,  U.S.  Securities 
and  Exchange  Commission,  100  F 
Street,  NE.,  Washington,  DC  20549- 
1090;  Applicants,  c/o  Kevin  J.  Carr,  Esq., 
Virtus  Investment  Advisers,  Inc.,  100 
Pearl  Street,  Hartford,  CT  06103. 

FOR  FURTHER  INFORMATION  CONTACT: 
Emerson  S.  Davis,  Sr.,  Senior  Counsel, 
at  (202)  551-6868,  or  Julia  Kim  Gilmer, 
Branch  Chief,  at  (202)  551-6821 
(Division  of  Investment  Management. 
Office  of  Investment  Company 
Regulation). 

SUPPLEMENTARY  INFORMATION:  The 

following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  via  the  Commission’s 
Web  site  by  searching  for  the  file 
number,  or  an  applicant  using  the 
Company  name  box,  at  http:// 
www.sec.gov/search/search.htm  or  by 
calling  (202)  551-8090. 

Applicants’  Representations 

1.  The  Trust  is  a  Delaware  statutory 
trust  registered  as  an  open-end 
management  investment  company 
under  the  Act,  and  currently  offers 
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eighteen  Funds. ^  Shares  of  the  Funds 
are  offered  directly  to  the  public,  but 
may  also  be  offered  in  the  future  to 
insurance  company  separate  accounts 
(“Separate  Accounts”)  that  fund  variable 
annuity  contracts  and  variable  life 
insurance  policies  (collectively,  the 
“Contracts”)  issued  by  insurance 
companies  that  are  not  affiliates  of  the 
Manager  (defined  below).  The  Separate 
Accounts  may  be  registered  under  the 
Act  (“Registered  Separate  Accounts”),  or 
unregistered  thereunder  (“Unregistered 
Separate  Accounts”  arid  together  with 
the  Registered  Separate  Accounts,  the 
“Separate  Accounts”).  VIA  is  registered 
as  an  investment  adviser  under  the 
Investment  Advisers  Act  of  1940,  as 
amended  and  serves  as  investment 
adviser  to  each  Fund  that  is  a  series  of 
the  Trust. 

2.  The  Prior  Order  permits  Funds 
(each  a  “Fund  of  Funds”)  to  invest  in:  (a) 
Other  Funds  in  the  same  group  of 
investment  companies  as  the  Fund  of 
Funds  (“Affiliated  Funds”);  and/or  (b) 
registered  open-end  management 
investment  companies  (“Unaffiliated 
Management  Companies”)  and  UITs 
(“Unaffiliated  Trusts”)  that  are  not  part 
of  the  “same  group  of  investment 
companies”  as  defined  in  Section 
12(d)(l)(G)(ii)  of  the  Act  as  the  Fund  of 
Funds  (“Unaffiliated  Funds,”  and 
together  with  the  Affiliated  Funds,  the 
“Underlying  Funds”).  The  Prior  Order 
also  permits  the  Underlying  Funds, 
their  principal  underwriters,  and  any 
broker  or  dealer  registered  under  the 
Securities  Exchange  Act  of  1934 
(“Exchange  Act”)  to  sell  shares  of  an 
Underlying  Fund  to  a  Fund  of  Funds. 
Certain  of  the  Unaffiliated  Funds  may 
be  “exchange-traded  funds”  that  are 
registered  under  the  Act  as  UITs  or 
open-end  management  investment 
companies  and  have  received  exemptive 
relief  to  sell  their  shares  on  a  national 
securities  exchange  at  negotiated  prices 
(“ETFs”).  Any  investment  adviser  to  a 
Fund  of  Funds  that  meets  the  definition 
of  section  2(a)(20)(A)  of  the  Act  is 
referred  to  as  a  “Manager.” 

3.  The  Amended  Order  would  amend 
and  supersede  the  Prior  Order  by 
deleting  condition  2,  which  prohibited 
a  Fund  of  Funds  or  its  Manager,  sub¬ 
adviser,  promoter,  principal  underwriter 
and  any  person  controlling,  controlled 
by  or  under  common  control  with  any 
of  these  entities  (each,  a  “Fund  of  Funds 
Affiliate”)  ft’om  receiving  from  an 
Unaffiliated  Fund  or  its  investment 
adviser(s),  sponsor,  promoter,  principal 


^  All  entities  that  currently  intend  to  rely  on  the 
Amended  Order  are  named  as  applicants.  Any  other 
entity  that  relies  on  the  Amended  Order  in  the 
future  will  comply  with  the  terms  and  conditions 
of  the  application. 


underwriter  and  any  person  controlling, 
controlled  by  or  under  common  control 
with  any  of  these  eritities  (each,  an 
“Unaffiliated  Fund  Affiliate”)  any 
consideration  in  connection  with  any 
.services,  transactions  or  the  investment 
by  the  Fund  of  Funds  in  the  Unaffiliated 
Fund.  The  Amended  Order  will  subject 
applicants  to  certain  other  conditions 
governing  the  payment  of  such 
consideration  consistent  with  recent 
Commission  precedent. 

4.  Each  Fund  of  Funds  may  also  make 
investments  in  securities  or  instruments 
that  are  not  issued  by  registered 
investment  companies  and  that  are 
consistent  with  its  investment  objective, 
including  money  market  instruments. 
Applicants  state  that  the  requested  relief 
will  provide  an  efficient  and  simple 
method  of  allowing  investors  to  create  a 
comprehensive  asset  allocation 
program. 

Applicants’  Legal  Analysis 

A.  Section  12(d)(1) 

1.  Section  12(d)(1)(A)  of  the  Act 
prohibits  a  registered  investment 
company  from  acquiring  shares  of  an 
investment  company  if  the  securities 
represent  more  than  3%  of  the  total  ' 
outstanding  voting  stock  of  the  acquired 
company,  more  than  5%  of  the  total 
assets  of  the  acquiring  company,  or, 
together  with  the  securities  of  any  other 
investment  companies,  more  than  10% 
of  the  total  assets  of  the  acquiring 
company.  Section  12(d)(1)(B)  of  the  Act 
prohibits  a  registered  open-end 
investment  company,  its  principal 
underwriter  and  any  broker  or  dealer  . 
from  selling  the  shares  of  the  investment 
company  to  another  investment 
company  if  the  sale  will  cause  the 
acquiring  company  to  own  more  than 
3%  of  the  acquired  company’s  voting 
stock,  or  if  the  sale  will  cause  more  than 
10%  of  the  acquired  company’s  voting 
stock  to  be  owned  by  investment 
companies  generally. 

2.  Section  12(d)(l)(J)  of  the  Act 
provides  that  the  Commission  may 
exempt  any  person,  security,  or 
transaction,  or  any  class  or  classes  of 
persons,  securities  or  transactions,  from 
any  provision  of  section  12(d)(1)  if  the 
exemption  is  consistent  with  the  public 
interest  and  the  protection  of  investors. 
Applicants  seek  an  exemption  under 
section  12(d)(l)(J)  of  the  Act  from  the 
limitations  of  sections  12(d)(1)(A)  and 
(B)  of  the  Act  to  the  extent  necessary  to 
permit  the  Funds  of  Funds  to  acquire 
shares  of  Underlying  Funds  and  to 
permit  the  Underlying  Funds,  their 
principal  underwriters  and  any  broker 
or  dealer  registered  under  the  Exchange 


Act  to  sell  shares  of  the  Underlying 
Funds  to  the  Funds  of  Funds. 

3.  Applicants  state  that  the  proposed 
arrangement  will  not  give  rise  to  the 
policy  concerns  underlying  sections 
12(d)(1)(A)  and  (B),  which  include 
concerns  about  undue  influence  by  a 
fund  of  funds  over  underlying  funds, 
excessive  layering  of  fees,  and  overly 
complex  fund  structures.  Accordirtgly, 
applicants  believe  that  the  requested 
exemption  continues  to  be  consistent 
with  the  public  interest  and  the 
protection  of  investors. 

4.  Applicants  state  that  the  proposed 
structure  will  not  result  in  the  exercise 
of  undue  influence  by  a  Fund  of  Funds 
or  its  affiliated  persons  over  the 
Underlying  Funds.  The  concern  about 
undue  influence  does  not  arise  in 
connection  with  a  Fund  of  Funds’ 
investment  in  the  Affiliated  Funds  since 
they  are  part  of  the  same  group  of 
investment  companies.  To  limit  the 
control  a  Fund  of  Funds  or  its  affiliated 
persons  may  have  over  an  Unaffiliated 
Fund,  applicants  remain  subject  to  a 
condition  prohibiting:  (a)  A  Manager 
and  any  person  controlling,  controlled 
by  or  under  common  control  with  such 
Manager,  and  any  investment  company 
and  any  issuer  that  would  be  an 
investment  company  but  for  section 
3(c)(1)  or  section  3(c)(7)  of  the  Act 
advised  or  sponsored  by  the  Manager  or 
any  person  controlling,  controlled  by  or 
under  common  control  with  the 
Manager  (collectively,  a  “Group”);  and 
(b)  any  other  investment  adviser  within 
the  meaning  of  section  2(a)(20)(B)  of  the 
Act  to  a  Fund  of  Funds  (a  “Sub- 
Adviser”),  any  person  controlling, 
controlled  by  or  under  common  control 
with  a  Sub-Adviser,  and  any  investment 
company  or  issuer  that  would  be  an 
investment  company  but  for  section 
3(c)(1)  or  3(c)(7)  of  the  Act  (or  portion 
of  such  investment  company  or  issuer) 
advised  by  the  Sub-Adviser  or  any 
person  controlling,  controlled  by  or 
under  common  control  with  the  Sub- 
Adviser  (collectively,  a  “Sub-Adviser 
Group”)  from  controlling  (individually 
or  in  the  aggregate)  an  Unaffiliated  Fund 
within  the  meaning  of  section  2(a)(9)  of 
the  Act. 

5.  Applicants  further  state  that 
proposed  condition  2  precludes  a  Fund 
of  Funds  or  a  Fund  of  Funds  Affiliate 
from  taking  advantage  of  an  Unaffiliated 
Fund  with  respect  to  transactions 
between  a  Fund  of  Funds  or  a  Fund  of 
Funds  Affiliate,  and  the  Unaffiliated 
Fund  or  an  Unaffiliated  Fund  Affiliate. 
No  Fund  of  Funds  or  Fund  of  Funds 
Affiliate  (except  to  the  extent  it  is  acting 
in  its  capacity  as  an  investment  adviser 
to  an  Unaffiliated  Management 
Company  or  sponsor  to  an  Unaffiliated 
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Trust)  will  cause  an  Unaffiliated  Fund 
to  purchase  a  security  in  an  offering  of 
securities  during  the  existence  of  any 
underwriting  or  selling  syndicate  of 
which  a  principal  underwriter  is  an 
officer,  director,  trustee,  advisory  board 
member,  investment  adviser,  Sub- 
Adviser,  or  employee  of  the  Fund  of 
Funds,  or  a  person  of  which  any  such 
officer,  director,  trustee,  advisory  board 
member,  investment  adviser,  Sub- 
Adviser,  or  employee  is  an  affiliated 
person  (each,  an  “Underwriting 
Affiliate,”  except  any  person  whose 
relationship  to  the  Unaffiliated  Fund  is 
covered  by  section  10(f)  of  the  Act  is  not 
an  Underwriting  Affiliate).  An  offering 
of  securities  during  the  existence  of  any 
underwriting  or  selling  syndicate  of 
which  a  principal  underwriter  is  an 
Underwriting  Affiliate  is  an  “Affiliated 
Underwriting.” 

6.  To  further  assure  that  an 
Unaffiliated  Management  Company 
understands  the  implications  of  an 
investment  by  a  Fund  of  Funds  under 
the  requested  Amended  Order,  prior  to 
its  investment  in  an  Unaffiliated 
Management  Company  in  excess  of  the 
limit  in  section  12(d)(l)(A)(i),  a  Fund  of 
Funds  and  Unaffiliated  Management 
Company  will  execute  an  agreement 
stating,  without  limitation,  that  their 
boards  of  directors  or  trustees  and  their 
investment  advisers  understand  the 
terms  and  conditions  of  the  Amended 
Order  and  agree  to  fulfill  their 
responsibilities  under  the  Amended 
Order  (“Participation  Agreement”). 
Applicants  note  that  an  Unaffiliated 
Fund  (other  than  an  ETF  whose  shares 
are  purchased  by  a  Fund  of  Funds  in  the 
secondary  market)  will  retain  the  right 
to  reject  an  investment  by  a  Fund  of 
Funds. ^ 

7.  Applicants  state  that  they  do  not 
believe  that  the  proposed  arrangement 
will  involve  excessive  layering  of  fees. 

To  assure  that  the  investment  advisory 
fees  are  not  duplicative,  applicants  state 
that,  prior  to  reliance  on  the  requested 
order  and  subsequently  in  connection 
with  the  approval  of  any  investment 
advisory  contract  under  section  15  of 
the  Act,  the  board  of  directors  or 
trustees  (“Board”)  of  each  Fund  of 
Funds,  including  a  majority  of  the 
directors  or  trustees  who  are  not 
“interested  persons,”  as  defined  in 
section  2(a)(19)  of  the  Act  (“Independent 
Trustees”),  will  find  that  the  advisory 
fees  charged  under  a  Fund  of  Fund’s 
advisory  contract(s)  are  based  on 
services  provided  that  are  in  addition  to. 

An  Unaffiliated  Fund,  including  an  ETF,  would 
retain  its  right  to  reject  any  initial  investment  by  a 
Fund  of  Funds  in  excess  of  the  limit  in  section 
12(d)(l)(A)(i)  of  the  Act  by  declining  to  execute  the 
Participation  Agreement  with  the  Fund  of  Funds. 


rather  than  duplicative  of,  services 
provided  pursuant  to  any  Underlying 
Fund’s  advisory  contract(s).  Applicants 
further  state  that  a  Manager  will  waive 
fees  otherwise  payable  to  it  by  a  Fund 
of  Funds  in  an  amount  at  least  equal  to 
any  compensation  (including  fees 
received  pursuant  to  any  plan  adopted 
by  an  Unaffiliated  Fund  pursuant  to  rule 
12b-l  under  the  Act)  received  from  an 
Unaffiliated  Fund  by  the  Manager,  or  an 
affiliated  person  of  the  Manager,  other 
than  any  advisory  fees  paid  to  the 
Manager  or  an  affiliated  person  of  the 
Manager  by  the  Unaffiliated  Fund,  in 
connection  with  the  investment  by  the 
Fund  ofFunds  in  the  Unaffiliated  Fund. 

8.  Applicants  state  that  with  respect 
to  Registered  Separate  Accounts  that 
invest  in  a  Fund  of  Funds,  no  sales  load 
will  be  Qharged  at  the  Fund  of  Funds 
level  or  at  the  Underlying  Fund  level. 
Other  sales  charges  and  service  fees,  as 
defined  in  Rule  2830  of  the  Conduct 
Rules  of  the  National  Association  of 
Securities  Dealers  (“NASD  Conduct  Rule 
2830”),  if  any,  will  only  be  charged  at 
the  Fund  of  Funds  level  or  at  the 
Underlying  Fund  level,  not  both.  With 
respect  to  other  investments  in  a  Fund 
of  Funds,  any  sales  charges  and/or 
service  fees  charged  with  respect  to 
shares  of  a  Fund  of  Funds  will  not 
exceed  the  limits  applicable  to  funds  of 
funds  set  forth  in  NASD  Conduct  Rule 
2830.4 

9.  Applicants  repre.sent  that  each 
Fund  ofFunds  will  represent  in  the 
Participation  Agreement  that  no 
insurance  company  sponsoring  a 
Registered  Separate  Account  funding 
variable  insurance  contracts  will  be 
permitted  to  invest  in  the  Fund  of 
Funds  unless  the  insurance  company 
has  certified  to  the  Fund  pf  Funds  that 
the  aggregate  of  all  fees  and  charges 
associated  with  each  contract  that 
invests  in  the  Fund  ofFunds,  including 
fees  and  charges  at  the  Separate 
Account,  Fund  of  Funds,  and 
Underlying  Fund  levels,  will  be 
reasonable  in  relation  to  the  services 
rendered,  the  expenses  expected  to  be 
incurred,  and  the  risks  assumed  by  the 
insurance  company. 

10.  Applicants  state  that  the  propo.sed 
arrangement  will  not  create  an  overly 
complex  fund  structure.  Applicants  note 
that  an  Underlying  Fund  will  be 
prohibited  from  acquiring  securities  of 
any  other  investment  company  or 
company  relying  on  section  3(c)(1)  or 
3(c)(7)  of  the  Act  in  excess  of  the  limits 
contained  in  section  12(d)(1)(A),  except 


Any  references  to  any  NASD  Conduct  Rule 
include  any  successor  or  replacement  rule  of  the 
Financial  Industry  Regulatory  Authority.  Inc. 


in  certain  circumstances  identified  in 
condition  12  below. 

B.  Section  17(a) 

1.  Section  17(a)  of  the  Act  generally 
prohibits  sales  or  purchases  of  securities 
between  a  registered  investment 
company  and  any  affiliated  person  of  . 
the  company.  Section  2(a)(3)  of  the  Act 
defines  an  “affiliated  person”  of  another 
person  to  include  (a)  any  person  directly 
or  indirectly  owning,  controlling,  or 
holding  with  power  to  vote,  5%  or  more 
of  the  outstanding  voting  securities  of 
the  other  person;  (b)  any  person  5%  or 
more  of  whose  outstanding  voting 
securities  are  directly  or  indirectly 
owned,  controlled,  or  held  with  power 
to  vote  by  the  other  person;  and  (c)  any 
person  directly  or  indirectly  controlling, 
controlled  by,  or  under  common  control 
with  the  other  person. 

2.  Applicants  state  that  the  Funds  of 
Funds  and  the  Affiliated  Funds  might 
be  deemed  to  be  under  common  control 
of  the  Manager,  and  therefore  affiliated 
persons  of  one  another.  Applicants  also 
state  that  the  Funds  of  Funds  and  the 
Underlying  Funds  might  be  deemed  to 
be  affiliated  persons  of  one  another  if  a 
Fund  ofFunds  acquires  5%  or  more  of 
an  Underlying  Fund’s  outstanding 
voting  securities.  In  light  of  these 
possible  affiliations,  section  17(a)  could 
prevent  an  Underlying  Fund  from 
selling  shares  to  and  redeeming  shares 
from  a  Fund  ofFunds.^ 

3.  Section  17(b)  of  the  Act  authorizes 
the  Commission  to  grant  an  order 
permitting  a  transaction  otherwise 
prohibited  by  section  17(a)  if  it  finds 
that  (a)  the  terms  of  the  proposed 
transaction  are  fair  and  reasonable  and 
do  not  involve  overreaching  on  the  part 
of  any  person  concerned;  (b)  the 
proposed  transaction  is  consistent  with 
the  policies  of  each  regi.stered 
investment  company  involved;  and  (c) 
the  proposed  transaction  is  consistent 
with  the  general  purposes  of  the  Act. 
Section  6(c)  of  the  Act  permits  the 
Commission  to  exempt  any  person  or 
transactions  from  any  provision  of  the 
Act  if  such  exemption  is  necessary  or 
appropriate  in  the  public  interest  and 
consistent  with  the  protection  of 
investors  and  the  purposes  fairly 
intended  by  the  policy  and  provisions  of 
the  Act. 


’’Applicants  acknowledge  that  receipt  of 
compensation  by:  (at  An  affiliated  person  of  a  Fund 
ofFunds.  or  an  affiliated  person  of  such  penson.  for 
the  purcha.se  by  the  Fund  of  Funds  of  shares  of  an 
Underlying  Fund  or  (b)  an  affiliated  person  of  an 
Underlying  Fund,  or  an  affiliated  person  of  such 
person,  for  the  .sale  by  the  Underlying  Fund  of  its 
shares  to  a  Fund  of  Funds  may  be  prohibited  by 
section  17(e)(1)  of  the  Act.  The  Participation 
Agreement  also  will  include  this  acknowledgement. 
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4.  Applicants  submit  that  the 
proposed  arrangement  satisfies  the 
standards  for  relief  under  sections  17(b) 
and  6(c)  of  the  Act  as  the  terms  of  the 
arrangement  are  fair  and  reasonable  and 
do  not  involve  overreaching.  Applicants 
state  that  the  terms  upon  which  an 
Underlying  Fund  will  sell  its  shares  to  - 
or  purchase  its  shares  from  a  Fund  of 
Funds  will  be  based  on  the  net  asset 
value  of  each  Underlying  Fund.® 
Applicants  also  state  that  the  proposed 
structure  will  be  consistent  with  the 
policies  of  each  Fund  of  Funds  and 
Underlying  Fund,  and  with  the  general 
purposes  of  the  Act. 

Applicants’  Conditions 

Applicants  agree  that  any  Amended 
Order  granting  the  requested  relief  shall 
be  subject  to  the  following  conditions: 

1.  The  members  of  a  Group  will  not 
control  (individually  or  in  the  aggregate) 
an  Unaffiliated  Fund  within  the 
meaning  of  section  2(a)(9)  of  the  Act. 

The  members  of  a  Sub- Adviser  Group 
will  not  control  (individually  or  in  the 
aggregate)  an  Unaffiliated  Fund  within 
the  meaning  of  section  2(a)(9)  of  the  Act. 
If,  as  a  result  of  a  decrease  in  the 
outstanding  voting  securities  of  an 
Unaffiliated  Fund,  a  Group  or  a  Suh- 
Adviser  Group,  each  in  the  aggregate, 
becomes  a  holder  of  more  than  25%  of 
the  outstanding  voting  securities  of  the 
Unaffiliated  Fund,  it  (except  for  any 
member  of  the  Group  or  the  Sub- 
Adviser  Group  that  is  a  Separate 
Account)  will  vote  its  shares  of  the 
Unaffiliated  Fund  in  the  same 
proportion  as  the  vote  of  all  other 
holders  of  the  Unaffiliated  Fund’s 
shares.  This  condition  will  not  apply  to 
a  Sub-Adviser  Group  with  respect  to  an 
Unaffiliated  Fund  for  which  the  Suh- 
Adviser  or  a  person  controlling, 
controlled  by,  or  under  common  control 
with  the  Sub- Adviser  acts  as  the 
investment  adviser  within  the  meaning 
of  section  2(a)(20)(A)  of  the  Act  (in  the 
case  of  an  Unaffiliated  Management 
Gompany)  or  as  Ihe  sponsor  (in  the  case 
of  an  Unaffiliated  Trust). 

A  Registered  Separate  Account  will 
seek  voting  instructions  from  its 
Contract  holders  and  will  vote  its  shares 
of  an  Unaffiliated  Fund  in  accordance 
with  the  instructions  received  and  will 
vote  those  shares  for  which  no 


®  Applicants  note  that  a  Fund  of  Funds  generally 
would  purchase  and  sell  shares  of  an  Underlying 
Fund  that  operates  as  an  ETF  through  secondary 
market  transactions  at  market  prices  rather  than 
through  principal  transactions  with  the  Underlying 
Fund  at  net  2tsset  value.  Applicants  would  not  rely 
on  the  requested  relief  from  section  1 7(a)  for  such 
secondary  market  transactions.  A  Fund  of  Funds 
could  seek  to  transact  in  “creation  units”  directly 
with  an  ETF  pursuant  to  the  requested  Section  17(a) 
relief. 


instructions  were  received  in  the  same 
proportion  as  the  shares  for  which 
instructions  were  received.  An 
Unregistered  Separate  Account  will 
either:  (i)  Vote  its  shares  of  the 
Unaffiliated  Fund  in  the  same 
proportion  as  the  vote  of  all  other 
holders  of  the  Unaffiliated  Fund’s 
shares;  or  (ii)  seek  voting  instructions 
from  its  Contract  holders  and  vote  its 
shares  in  accordance  with  the 
instructions  received  and  vote  those 
shares  for  which  no  instructions  were 
received  in  the  same  proportion  as  the 
shares  for  which  instructions  were 
received. 

2.  No  Fund  of  Funds  or  Fund  of 
Funds  Affiliate  will  cause  any  existing 
or  potential  investment  by  the  Fund  of 
Funds  in  an  Unaffiliated  Fund  to 
influence  the  terms  of  any  services  or 
transactions  between  the  Fund  of  Funds 
or  a  Fund  of  Funds  Affiliate  and  the 
Unaffiliated  Fund  or  an  Unaffiliated 
Fund  Affiliate. 

3.  The  Board  of  each  Fund  of  Funds, 
including  a  majority  of  the  Independent 
Trustees,  will  adopt  procedures 
reasonably  designed  to  assure  that  the 
Manager  and  any  Sub-Adviser  are 
conducting  the  investment  program  of 
the  Fund  of  Funds  without  taking  into 
account  any  consideration  received  by 
the  Fund  of  Funds  or  Fund  of  Funds 
Affiliate  from  an  Unaffiliated  Fund  or 
an  Unaffiliated  Fund  Affiliate  in 
connection  with  any  services  or 
transactions. 

4.  Once  an  investment  by  a  Fund  of 
Funds  in  the  securities  of  an 
Unaffiliated  Management  Company 
exceeds  the  limit  of  section 
12(d)(l)(A)(i)  of  the  Act,  the  Board  of 
the  Unaffiliated  Management  Company, 
including  a  majority  of  the  Independent 
Trustees,  will  determine  that  any 
consideration  paid  by  the  Unaffiliated 
Management  Company  to  a  Fund  of 
Funds  or  a  Fund  of  Funds  Affiliate  in 
connection  with  any  services  or 
transactions:  (a)  Is  fair  and  reasonable  in 
relation  to  the  nature  and  quality  of  the 
services  and  benefits  received  by  the 
Unaffiliated  Management  Company;  (b) 
is  within  the  range  of  consideration  that 
the  Unaffiliated  Management  Company 
would  be  required  to  pay  to  another 
unaffiliated  entity  in  connection  with 
the  same  services  or  transactions;  and 
(c)  does  not  involve  overreaching  on  the 
part  of  any  person  concerned.  This 
condition  does  not  apply  with  respect  to 
any  services  or  transactions  between  an 
Unaffiliated  Management  Company  and 
its  investment  adviser(s),  or  any  person 
controlling,  controlled  by,  or  under 
common  control  with  such  investment 
adviser(s). 


5.  No  Fund  of  Funds  or  Fund  of 
Funds  Affiliate  (except  to  the  extent  it 
is  acting  in  its  capacity  as  an  investment 
adviser  to  an  Unaffiliated  Management 
Company  or  sponsor  to  an  Unaffiliated 
Trust)  will  cause  an  Unaffiliated  Fund 
to  purchase  a  security  in  any  Affiliated 
Underwriting. 

6.  The  Board  of  an  Unaffiliated 
Management  Company,  including  a 
majority  of  the  Independent  Trustees, 
will  adopt  procedures  reasonably 
designed  to  monitor  any  purchases  of 
securities  by  the  Unaffiliated 
Management  Company  in  an  Affiliated 
Underwriting  once  an  investment  by  a 
Fund  of  Funds  in  the  securities  of  the 
Unaffiliated  Management  Company 
exceeds  the  limit  of  section 
12(d)(l)(A)(i)  of  the  Act,  including  any 
purchases  made  directly  from  an 
Underwriting  Affiliate.  The  Board  of  the 
Unaffiliated  Management  Company  will 
review  these  purchases  periodically,  but 
no  less  frequently  than  annually,  to 
determine  whether  the  purchases  were 
influenced  by  the  investment  by  the 
Fund  of  Funds  in  the  Unaffiliated 
Management  Company.  The  Board  of 
the  Unaffiliated  Management  Company 
will  consider,  among  other  things:  (a) 
Whether  or  not  the  purchases  were 
consistent  with  the  investment 
objectives  and  policies  of  the 
Unaffiliated  Management  Company:  (b) 
how  the  performance  of  securities 
purchased  in  an  Affiliated  Underwriting 
compares  to  the  performance  of 
comparable  securities  purchased  during 
a  comparable  period  of  time  in 
underwritings  other  than  Affiliated 
Underwritings  or  to  a  benchmark  such 
as  a  comparable  market  index;  and  (c) 
whether  or  not  the  amount  of  securities 
purchased  by  the  Unaffiliated 
Management  Company  in  Affiliated 
Underwritings  and  the  amount 
purchased  directly  fi-om  an 
Underwriting  Affiliate  have  changed 
significantly  from  prior  years.  The 
Board  of  the  Unaffiliated  Management 
Company  will  take  any  appropriate 
actions  based  on  its  review,  including, 
if  appropriate,  the  institution  of 
procedures  designed  to  assure  that 
purchases  of  securities  in  Affiliated 
Underwritings  are  in  the  best  interest  of 
shareholders. 

7.  Each  Unaffiliated  Management 
Company  will  maintain  and  preserve 
permanently  in  an  easily  accessible 
place  a  written  copy  of  the  procedures 
described  in  the  preceding  condition, 
and  any  modifications  to  such 
procedures,  and  will  maintain  and 
preserve  for  a  period  of  not  less  than  six 
years  from  the  end  of  the  fiscal  year  in 
which  any  purchase  from  an  Affiliated 
Underwriting  occurred,  the  first  two 


Federal  Register/ Vol.  75,  No.  147 /Monday,  August  2,  2010 /Notices 


45183 


years  in  an  easily  accessible  place,  a 
written  record  of  each  purchase  of 
securities  in  an  Affiliated  Underwriting 
once  an  investment  by  a  Fund  of  Funds 
in  the  securities  of  an  Unaffiliated 
Management  Company  exceeds  the  limit 
of  section  12(d)(l)(A)(i)  of  the  Act, 
setting  forth  the:  (a)  Party  from  whom 
the  securities  were  acquired;  (b)  identity 
of  the  underwriting  syndicate’s 
members;  (c)  terms  of  the  purchase;  and 
(d)  information  or  materials  upon  which 
the  determinations  of  the  Board  of  the 
Unaffiliated  Management  Company 
were  made. 

8.  Prior  to  its  investment  in  shares  of 
an  Unaffiliated  Management  Company 
in  excess  of  the  limit  set  forth  in  section 
12(d)(l)(A)(i)  of  the  Act,  the  Fund  of 
Funds  and  the  Unaffiliated  Fund  will 
execute  a  Participation  Agreement 
stating,  without  limitation,  that  their 
boards  of  directors  or  trustees  and  their 
investment  advisers  understand  the 
terms  and  conditions  of  the  order  and 
agree  to  fulfill  their  responsibilities 
under  the  order.  At  the  time  of  its 
investment  in  shares  of  an  Unaffiliated 
Management  Company  in  excess  of  the 
limit  set  forth  in  section  12{d)(l)(A)(i), 
a  Fund  of  Funds  will  notify  the 
Unaffiliated  Management  Company  of 
the  investment.  At  such  time,  the  Fund 
of  Funds  will  also  transmit  to  the 
Unaffiliated  Management  Company  a 
list  of  the  names  of  each  Fund  of  Funds 
Affiliate  and  Underwriting  Affiliate.  The 
Fund  of  Funds  will  notify  the 
Unaffiliated  Management  Company  of 
any  changes  to  the  list  as  soon  as 
reasonably  practicable  after  a  change 
occurs.  The  Unaffiliated  Management 
Company  and  the  Fund  of  Funds  will 
maintain  and  preserve  a  copy  of  the 
order,  the  Participation  Agreement,  and 
the  list  with  any  updated  information 
for  the  duration  of  the  investment  and 
for  a  period  of  not  less  than  six  years 
thereafter,  the  first  two  years  in  an 
easily  accessible,  place. 

9.  Before  approving  any  advisory 
contract  under  section  15  of  the  Act,  the 
Board  of  each  Fund  of  Funds,  including 
a  majority  of  the  Independent  Trustees, 
shall  find  that  the  advisory  fees  charged 
under  the  advisory  contract  are  based  on 
services  provided  that  are  in  addition  to, 
rather  than  duplicative  of,  services 
provided  under  the  advisory  contract(s) 
of  any  Underlying  Fund  in  which  the 
Fund  of  Funds  may  invest.  Such 
finding,  and  the  basis  upon  which  the 
finding  was  made,  will  be  recorded  fully 
in  the  minute  books  of  the  appropriate 
Fund  of  Funds. 

10.  Each  Manager  will  waive  fees 
otherwise  payable  to  it  by  a  Fund  of 
Funds  in  an  amount  at  least  equal  to  any 
compensation  (including  fees  received 


pursuant  to  any  plan  adopted  by  an 
Unaffiliated  Fund  pursuant  to  rule  12b- 
1  under  the  Act)  received  from  an 
Unaffiliated  Fund  by  the  Manager,  or  an 
affiliated  person  of  the  Manager,  other 
than  any  advisory  fees  paid  to  the 
Manager  or  its  affiliated  person  by  the 
Unaffiliated  Fund,  in  connection  with 
the  investment  by  the  Fund  of  Funds  in 
the  Unaffiliated  Fund.  Any  Sub-Adviser 
will  waive  fees  otherwise  payable  to  the 
Sub-Adviser,  directly  or  indirectly,  by 
the  Fund  of  Funds  in  an  amount  at  least 
equal  to  any  compensation  received  by 
the  Sub-Adviser,  or  an  affiliated  person 
of  the  Sub-Adviser,  from  an  Unaffiliated 
Fund,  other  than  any  advisory  fees  paid 
to  the  Sub-Adviser  or  its  affiliated 
person  by  the  Unaffiliated  Fund,  in 
connection  with  the  investment  by  the 
Fund  of  Funds  in  the  Unaffiliated  Fund 
made  at  the  direction  of  the  Sub- 
Adviser.  In  the  event  that  the  Sub- 
Adviser  waives  fees,  the  benefit  of  the 
waiver  will  be  passed  through  to  the 
Fund  of  Funds. 

11.  With  respect  to  Registered 
Separate  Accounts  that  invest  in  a  Fund 
of  Funds,  no  sales  load  will  be  charged 
at  the  Fund  of  Funds  level  or  at  the 
Underlying  Fund  leyel.  Other  sales 
charges  and  service  fees,  as,  defined  in 
NASD  Conduct  Rule  2830,  if  any,  will 
only  be  charged  at  the  Fund  of  Funds 
level  or  at  the  Underlying  Fund  level, 
not  both.  With  respect  to  other 
investments  in  a  Fund  of  Funds,  any 
sales  charges  and/or  service  fees 
charged  with  respect  to  shares  of  a  Fund 
of  Funds  will  not  exceed  the  limits 
applicable  to  funds  of  funds  set  forth  in 
NASD  Conduct  Rule  2830. 

12.  No  Underlying  Fund  will  acquire 
securities  of  any  other  investment 
company  or  company  relying  on  section 
3(c)(1)  or  3(c)(7)  of  the  Act  in  excess  of 
the  limits  contained  in  section 
12(d)(1)(A)  of  the  Act,  except  to  the 
extent  that  such  Underlying  Fund:  (a) 
Receives  securities  of  another 
investment  company  as  a  dividend  or  as 
a  result  of  a  plan  of  reorganization  of  a 
company  (other  than  a  plan  devised  for 
the  purpose  of  evading  section  12(d)(1) 
of  the  Act);  or  (b)  acquires  (or  is  deemed 
to  have  acquired)  securities  of  another 
investment  company  pursuant  to 
exemptive  relief  from  the  Commission 
permitting  such  Underlying  Fund  to:  (i) 
Acquire  securities  of  one  or  more 
investment  companies  for  short-term 
cash  management  purposes,  or  (ii) 
engage  in  interfund  borrowing  and 
lending  transactions. 


For  the  Commission,  by  the  Division  of 
Investment.Management,  pursuant  to 
delegated  authority. 

Florence  E.  Harmon, 

Deputy  Secretary. 

[FR  Doc.  2010-18894  Filed  7-30-10;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-62572;  File  No.  SR- 
NYSEAmex-2010-72] 

Self-Regulatory  Organizations;  NYSE 
Amex  LLC;  Notice  of  Filing  and 
Immediate  Effectiveness  of  Proposed 
Rule  Change  Deleting'  Rule  123G — 
NYSE  Amex  Equities  and  Adopting 
New  Rule  5290 — NYSE  Amex  Equities 
to  Correspond  With  Rule  Changes 
Filed  by  the  Financial  Industry 
Regulatory  Authority,  Inc. 

July  26.  2010. 

Pursuant  to  Section  19(b)(1)  ^  of  the 
Securities  Exchange  Act  of  1934  (the 
“Act”)  2  and  Rule  19b-4  thereunder,-'’ 
notice  is  hereby  given  that  on  July  19, 
2010,  NYSE  Amex  LLC  (the  “Exchange” 
or  “NYSE  Amex”)  filed  with  the 
Securities  and  Exchange  Commission 
(the  “Commission”)  the  proposed  rule 
change  as  described  in  Items  I  and  II 
below,  which  Items  have  been  prepared 
by  the  self-regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization’s 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  delete  Rule 
123G — NYSE  Amex  Equities  and  adopt 
new  Rule  5290 — NYSE  Amex  Equities 
to  correspond  with  rule  changes  filed  by 
the  Financial  Industry  Regulatory 
Authority,  Inc.  (“FINRA”)  and  approved 
by  the  Commission.'*  The  text  of  the 
proposed  rule  change  is  available  at  the 
Exchange,  at  the  Commission’s  Public 
Reference  Room,  on  the  Commission’s 
Web  site  at  http://www.sec.gov,  and  at 
http://www.nyse.com. 

II.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of. 


'  15  U.S.C.78s(b)(l). 

2 15  U.S.C.  78a. 

3  17  CFR  240.19b-4. 

*  See  Securities  Exchange  Act  Release  No.  61071 
(November  30,  2009),  74  FR  64109  (December  7, 
2009)  (order  approving  SR-FINRA-2009-067). 
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and  basis  for,  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  those  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  Exchange  has  prepared  summaries, 
set  forth  in  sections  A,  B,  and  C  below, 
of  the  most  significant  parts  of  such 
statements. 

A.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and  the 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  purpose  of  the  proposed  rule 
changes  is  to  delete  Rule  123G — NYSE 
Annex  Equities  (Order  Entry  Practices) 
and  adopt  new  Rule  5290  (Order  Entry 
and  Execution  Practices)  to  correspond 
with  rule  changes  filed  by  FINRA  and 
approved  by  the  Commission. 

Background 

On  July  30,  2007,  FINRA’s 
predecessor,  the  National  Association  of 
Securities  Dealers,  Inc.  (“NASD”),  and 
NYSE  Regulation.  Inc.  (“NYSER”) 
consolidated  their  member  firm 
regulation  operations  into  a  combined 
organization,  FINRA.  Pursuant  to  Rule 
17d-2  under  the  Act,  the  New  York 
Stock  Exchange  LLC  (“NYSE”),  NYSER 
and  FINRA  entered  into  an  agreement 
(the  “Agreement”)  to  reduce  regulatory 
duplication  for  their  members  by 
allocating  to  FINRA  certain  regulatory 
responsibilities  for  certain  NYSE  rules 
and  rule  interpretations  (“FINRA 
Incorporated  NYSE  Rules”).  The 
Exchange  became  a  party  to  the 
Agreement  effective  December  15, 

2008.'^ 

As  part  of  its  effort  to  reduce 
regulatory  duplication  and  relieve  firms 
that  are  members  of  FINRA,  NYSE  and 
NYSE  Amex  of  conflicting  or 
unnecessary  regulatory  burdens,  FINRA 
is  now  engaged  in  the  process  of 
reviewing  and  amending  the  NASD  and 
FINRA  Incorporated  NYSE  Rules  in 
order  to  create  a  consolidated  FINRA 
rulebook.® 


*See  Securitie.s  Exchange  Act  Release  Nos.  .56148 
(July  26,  2007),  72  ER  42146  (August  1,  2007)  (order 
approving  the  Agreement);  56147  (July  26.  2007),  72 
FR  42166  (August  1 . 2007)  (SR-NA.SD-2007-054) 
(order  approving  the  incorporation  of  certain  NY.SE 
Rules  as  “Common  Rule.s”);  and  60409  (July  30, 
2009),  74  FR  39353  (August  6,  2009)  (order 
approving  the  amended  and  restated  Agreement, 
adding  NYSE  Amex  LLC  as  a  party).  Paragraph  2(b) 
of  the  Agreement  .sets  forth  procedures  regarding 
proposed  changes  by  FINRA,  NYSE  or  NYSE  Amex 
to  the  substance  of  any  of  the  Common  Rules. 

®  FINRA's  rulebook  currently  has  three  .sets  of 
rules:  (1)  NA.SD  Rules,  (2)  FINR/\  Incorporated 
NYSE  Rules,  and  (3)  consolidated  FINRA  Rules. 

The  FINRA  Incorporated  NYSE  Rules  apply  only  to 
those  members  of  FINRA  that  are  also  members  of 
the  NYSE,  while  the  consolidated  FTNRA  Rules 


Current  Rule  123G — NYSE  Amex 
Equities 

Rule  123G — NYSE  Amex  Equities 
provides  that  a  member,  member 
organization,  principal  executive, 
approved  person,  or  registered  or  non- 
registered  employee  thereof,  may  not 
engage  in  conduct  that  has  the  intent  or 
effect  of  unbundling  or  splitting  orders 
for  execution  in  order  to  maximize  a 
monetary  or  in-kind  payment  received 
as  a  result  of  the  execution  of  such 
orders.  For  purposes  of  the  Rule, 
“monetary  or  in-kind  amounts”  include 
commissions,  gratuities,  payments  for  or 
rebate  of  fees,  or  any  similar  payments 
of  value  resulting  from  the  entry  of  such 
orders. 

Current  FINRA  Rule  5290 

In  December  2009,  FINRA  adopted 
NASD  Rule  3380  (Order  Entry  and 
Execution  Practices),  which  governs 
certain  order  entry  and/or  execution 
practices,  as  consolidated  FINRA  Rule 
5290,  subject  to  certain  modifications.^ 

Consolidated  FINRA  Rule  5290  is 
substantially  the  same  as  Rule  123G — 
NYSE  Amex  Equities;  however, 
consolidated  FINRA  Rule  5290  applies 
to  the  unbundling  or  splitting  of  both 
orders  and  executions,  whereas  Rule 
123G — NYSE  Amex  Equities  applies 
onlj'  to  order  entry  and  not  execution. 

Proposed  Conforming  Amendments  to 
NYSE  Amex  Equities  Rules 

Even  though  Rule  123G — NYSE  Amex 
Equities  is  not  part  of  the  Common 
Rules  subject  to  the  rulebook 
consolidation  and  harmonization 
process  governed  by  the  Agreement,  the 
Exchange  hereby  proposes  to  delete 
Rule  123G — NYSE  Amex  Equities  and 
replace  it  with  proposed  Rule  5290 — 
NYSE  Amex  Equities,  which  is 
substantially  similar  to  the  new  FINRA 
Rule." 

As  proposed.  Rule  5290 — NYSE  Amex 
Equities  adopts  the  same  language  as 
FINRA  Rule  5290,  except  for 
sub.stituting  for  or  adding  to,  as  needed, 
the  term  “member  organization”  for  the 
term  “member”,  and  making 
corresponding  technical  changes.  In 
addition,  in  order  to  ensure  that  both 
proposed  Rule  5290 — NYSE  Amex 


apply  to  all  FINRA  meinbors.  For  more  information 
about  the  FINRA  rulebook  consolidation  process, 
see  FINRA  Information  Notice,  March  12,  2008. 

^  See  Securities  Exchange  Act  Release  No.  61071 
(November  30,  2009),  74  FR  64109  (December  7, 
2009).  In  this  filing  FINRA  also  adopted  NASD  Rule 
3120  (Use  of  Information  Obtained  in.  Fiduciary 
Capacity)  as  consolidated  FINRA  Rule  2060.  The 
Exchange  does  not  intend  to  adopt  a  corresponding 
rule  at  this  time. 

“NYSE  has  submitted  a  companion  rule  filing 
amending  its  rules  in  accordance  with  FINRA’s  rule 
changes.  See  SR-NYSE-2010-54. 


Equities  and  FINRA  Rule  5290  are  fully 
harmonized,  the  Exchange  also  proposes 
to  add  Supplementary  Material  .01  to 
Rule  5290 — NYSE  Amex  Equities  to 
provide  that,  for  the  purposes  of  the 
rule,  the  term  “associated  person”  shall 
have  the  same  meaning  as  the  terms 
“person  associated  with  a  member”  or 
“associated  person  of  a  member”  as 
defined  in  Article  I  (rr)  of  the  FINRA  By- 
Laws. 

The  Exchange  also  notes  that,  upon 
adoption  of  proposed  Rule  5290 — NYSE 
Amex  Equities,  it  intends  to  add  the 
Rule  to  the  Agreement  as  a  Common 
Rule  for  dual  NYSE  Amex/FINRA 
members. 

2.  Statutory  Basis 

The  Exchange  believes  that  the 
proposed  rule  changes  are  consistent 
with  Section  6(b)  of  the  Act,"  in  general, 
and  further  the  objectives  of  Section 
6(b)(5)  of  the  Act,^“  in  particular,  in  that 
they  are  designed  to  prevent  fraudulent 
and  manipulative  acts  and  practices,  to 
promote  just  and  equitable  principles  of 
trade,  to  remove  impediments  to  and 
perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system,  and,  in  general,  to  protect 
investors  and  the  public  interest. 

'  The  Exchange  believes  that  the 
proposed  rule  changes  support  the 
objectives  of  the  Act  by  providing 
greater  harmonization  between  NYSE 
Amex  Equities  Rules  and  FINRA  Rules 
of  similar  purpose,  resulting  in  less 
burdensome  and  more  efficient 
regulatory  compliance  for  joint 
members.  To  the  extent  the  Exchange 
has  proposed  changes  that  differ  from 
the  FINRA  version  of  the  Rules,  such 
changes  are  technical  in  nature  and  do 
not  change  the  substance  of  the 
proposed  NYSE  Amex  Equities  Rules. 

B.  Self-Regulatory  Organization’s 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization’s 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 


“15U.S.C.  78f(b). 
i''15U.S.C.  781(b)(5). 
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III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  Exchange  has  filed  the  proposed 
rule  change  pursuant  to  Section  _ 
19{h)(3KA)(iii)  of  the  Act  ”  and  Rule 
19h-4(f)(6)  thereunder.12  Because  the 
proposed  rule  change  does  not:  (i) 
Significantly  affect  the  protection  of 
investors  or  the  public  interest;  (ii) 
impose  any  significant  burden  on 
competition;  and  (iii)  become  operative 
prior  to  30  days  from  the  date  on  which 
it  was  filed,  or  such  shorter  time  as  the 
Commission  may  designate,  if 
consistent  with  the  protection  of 
investors  and  the  public  interest,  the 
proposed  rule  change  has  become 
effective  pursuant  to  Section  19(b)(3){A) 
of  the  Act  and  Rule  19b-4(f){6)(iii) 
thereunder. 

A  proposed  rule  change  filed  under 
Rule  19b-4(f)(6)  normally  does  not 
become  operative  prior  to  30  days  after 
the  date  of  the  filing.  However,  pursuant 
to  Rule  19b-4(f)(6)(iii),'5  the 
Commission  may  designate  a  shorter 
time  if  such  action  is  consistent  v.dth  the 
protection  of  investors  and  the  public 
interest.  The  Exchange  has  asked  the 
Commission  to  waive  the  30-day 
operative  delay  so  that  the  proposal  may 
become  operative  immediately  upon 
filing.  The  Commission  believes  that 
waiving  the  30-day  operative  delay  is 
consistent  with  the  protection  of 
investors  and  the  public  interest, 
because  such  waiver- will  enable  the 
Exchange  to  immediately  implement 
new  Rule  5290 — NYSE  Amex  Equities 
to  prevent  any  regulatory  gaps  between 
the  NYSE  Amex  and  FINRA  rules.  In 
addition,  as  noted  by  the  Exchange, 

Rule  5290 — NYSE  Amex  Equities  is 
consistent  with  FINRA  Rule  5290, 
which  was  previously  approved  by  the 
Commission.^® 

Accordingly,  the  Commission  waives 
the  30-day  operative  delay  requirement 
and  designates  the  proposed  rule  change 
as  operative  upon  filing  with  the 
Commission.  At  any  time  within  60 
days  of  the  filing  of  the  proposed  rule 
change,  the  Commission  may  summarily 


”  15  U.S.C.  78s(b)(3)(A){iii). 

’2 17  CFR  240.19b-4(f)(6). 

’2  See  id.  In  addition.  Rule  19b— 4(f)(6)  requires  a 
self-regulatory  organization  to  give  the  Commission 
written  notice  of  its  intent  to  file  the  proposed  rule 
change  at  least  five  business  days  prior  to  the  date 
of  filing  of  the  proposed  rule  change,  or  such 
shorter  time  as  designated  by  the  Commission.  The 
Exchange  has  satisfied  this  requirement. 

17  CFR  240.19b-l(f)(6). 

’s  17  CFR  240.19b-^(f)(6)(iii). 

See  supra  note  4.  For  purposes  only  of  waiving 
the  30-day  operative  delay,  the  Commission  has 
considered  the  proposed  rule's  impact  on 
efficiency,  competition,  and  capital  formation.  See 
15  U.S.C.  78c(f). 


abrogate  such  rule  change  if  it  appears 
to  the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Comments  may  be  submitted  by  any  of 
the  following  methods: 

Electronic  Comments 

•  Use  the  Commission’s  Internet 
comment  form  {http://www.sec.gov/ 
rules/sro.shtml);  or 

•  Send  an  e-mail  to  rule- 
comments@sec.gov.  Please  include  File 
Number  SR-NYSEAmex-2010-72  on 
the  subject  line. 

Paper  Comments 

•  Send  paper  comments  in  triplicate 
to  Elizabeth  M.  Murphy,  Secretary, 
Securities  and  Exchange  Commission, 
100  F  Street,  NE.,  Washington,  DC 
20549-1090. 

All  submissions  should  refer  to  File 
Number  SR-NYSEAmex-2010-72.  This 
file  number  should  be  included  on  the 
subject  line  if  e-mail  is  used.  To  help  the 
Commission  process  and  review  your 
comments  more  efficiently,  please  use 
only  one  method.  The  Commission  will 
post  all  comments  on  the  Commission’s 
Internet  Web  site  {http://www.sec.gov/ 
rules/sro.shtmi).  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
jjublic  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  Web  site  viewing  and 
printing  in  the  Commission’s  Public 
Reference  Room,  100  F  Street,  NE., 
Washington,  DC  20549,  on  official 
business  days  between  the  hours  of  10 
a.m.  and  3  p.m.  Copies  of  such  filing 
also  will  be  available  for  inspection  and 
copying  at  the  principal  office  of  the 
Exchange.  All  comments  received  will 
be  posted  without  change;  the 
Commission  does  not  edit  personal 
identifying  information  from 
submissions.  You  should  submit  only 
information  that  you  wish  to  make 
publicly  available.  All  submissions 
should  refer  to  File  Number  SR- 


NYSEAmex-2010-72  and  should  be 
submitted  on  or  before  August  23,  2010. 

For  the  Commission,  by  the  Division  of 
Trading  and  Markets,  pursuant  to  delegated 
authority.*^ 

Florence  E.  Harmon, 

Deputy  Secretary'. 

[FR  Doc.  2010-18891  Filed  7-30-10;  8:45  am) 

BILLING  CODE  8010-01-P 

SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-62578;  File  Nos.  SR-NYSE- 
2010-43  and  SR-NYSEAmex-2010-53] 

Self-Regulatory  Organizations;  New 
York  Stock  Exchange  LLC  and  NYSE 
Amex  LLC;  Order  Approving  Proposed 
Rule  Changes  Amending  the 
Exchanges’  Rules  To  Incorporate  the 
Receipt  and  Execution  of  Odd-Lot 
Interest  Into  the  Round  Lot  Market  and 
Decommission  the  Use  of  the  ‘Odd-Lot 
System” 

July  27.  2010. 

I.  Introduction 

On  June  9,  2010  and  June  10,  2010 
respectively,  the  New  York  Stock 
Exchange  LLC  (“NYSE”)  and  NYSE 
Amex  LLC  (“NYSE  Amex”  and.  with 
NYSE,  each  an  “Exchange”  and 
collectively,  the  “Exchanges”)  each  filed 
with  the  Securities  and  Exchange 
Commission  (the  “Commission”), 
pursuant  to  Section  19(b)(1)  of’the 
Securities  Exchange  Act  of  1934 
(“Act”)  ^  and  Rule  19b-4  thereunder, ^  a 
proposed  rule  change  to  incorporate  the 
receipt  and  execution  of  odd-lot  interest 
into  the  round  lot  market  and 
decommission  the  use  of  the  “Odd-lot 
System.”  The  proposed  rule  changes 
were  published  for  comment  in  the 
Federal  Register  on  June  23,  2010.3  xbe 
Commission  received  one  comment 
letter  in  support  of  NYSE’s  proposal.^ 
This  order  approves  the  proposed  rule 
changes. 

II.  Description  of  the  Proposals 

The  Exchanges  seek  to  amend  their 
rules  to  incorporate  the  receipt  and 
execution  of  odd-lot  interest  into  the 
round  lot  market  and  decommission  the 


'2 17  CFR  200.30-3(a)(12). 

1 15  U.S.C.  78s(b)(l). 

2  17  CFR  240.19b-4. 

2  See  Securities  Exchange  Act  Release  Nos.  62302 
(June  16,  2010),  75  FR  35856;  and  62303  (June  16, 
2010),  75  FR  35865  (each  a  “Notice”  and 
collectively,  the  “Notices”). 

See  Letter  from  John  N.  Jacobs,  Chief  Operations 
Officer,  Lime  Brokerage  LLC,  dated  June  28,  2010 
(“Lime  Letter”).  The  Lime  Letter  generally  endorsed 
the  incorporation  of  odd  lots  and  the  odd  lot 
portion  of  partial  round  lots  into  the  round  lot 
system. 
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system  designated  solely  for  handling 
and  execution  of  odd-lot  interest  (the 
“Odd-lot  System”). 5  Round  lot  interest 
on  the  Exchanges  is  executed  by  Display 
Book*  pursuant  to  Rule  72. **  The  Odd- 
lot  Systems  are  separate  from  the 
Display  Book  that  executes  odd-lot 
interest  and  the  odd-lot  portion  of  “part 
of  round  lot”  or  “PRL”  interest  (that  is, 
interest  that  is  larger  than  one  round  lot, 
but  is  not  a  multiple  of  a  round  lot). 
Under  the  Odd-lot  Systems,  all  odd-lot 
interest  and  the  odd-lot  portion  of  PRL 
interest  i^  executed  against  the  DMM  as 
the  contra  party.^  Pursuant  to  the 
proposed  rule  changes,  pdd-lot  interest 
and  odd-lot  portion  of  PRL  interest 
would  be  accepted  and  executed  in  the 
Display  Book,  enabling  such  interest  to 
interact  with  all  other  market  interest 
and  be  priced  in  accordance  with 
overall  supply  and  demand  dynamics. 
Odd-lot  interest  and  the  odd-lot  portion 
of  PRL  interest  would  be  generally 
subject  to  all  tbe  provisions  of  the 
Exchanges’  rules  that  apply  to  interest 
executed  in  the  round  lot  market. 

In  order  to  incorporate  interest  for 
fewer  than  100  shares  into  the  round  lot 
market,  the  new  unit  of  trading  for  all 
securities  would  be  one  share.” 

Although  the  new  unit  of  trade  would 
be  one  share,  the  concepts  of  round  lots 
and  odd-lots  would  remain  for  the 
purposes  of  quoting.  In  addition,  there 
would  no  longer  be  a  separate  execution 
pricing  structure  for  odd-lot  interest  and 
tbe  odd-lot  portion  of  PRL  interest. 
Further,  because  tbe  trading  of  odd-lot 
interest  and  the  odd-lot  portion  of  PRL 
interest  is  being  incorporated  in  the 
round  lot  market,  the  DMM  would  no 
longer  be  the  contra  party  to  all  odd-lot 
executions,  except  for  odd-lot  size 
quantity  that  is  to  be  executed  in  the 
opening,  re-opening,  and  closing, 
transactions  but  remains  unpaired.^ 

Order  Handling,  Execution,  Allocation 

In  order  to  incorporate  odd-lot 
interest  and  the  odd-lot  portion  of  PRL 
interest  into  the  round  lot  market,  the 
Exchanges  propose  to  amend  their  rules 
governing  order  handling,  execution. 


*For  a  more  detailed  discussion  of  the  operation 
of  the  prior  odd-lot  system,  see  the  Notices. 

®  References  to  the  rules  herein  refer  to  both  the 
relevant  NYSE  and  NYSE  Amex  Equities  rules 
unless  otherwise  noted.  In  general,  all  market 
participants  with  displayed  interest  at  a  given  price 
receive  allocations  on  parity;  however,  “Setting 
Interest”  at  a  particular  price  point  is  entitled  to 
priority.  For  a  detailed  description,  see  Rule  72. 

^  See  Rule  124(a).  Rule  124  also  outlines  the 
complex  pricing  formula  used  to  determine  the 
price  of  odd-lot  executions. 

*  See  proposed  Rules  55  and  56.  In  addition, 
proposed  Rule  55  retains  the  ability  of  the 
respective  Exchange  to  designate  securities  to  be 
quoted  in  less  than  100  shares. 

®See  proposed  Rule  104(e). 


and  allocation  to  reflect  that  odd-lot 
quantities  would  not  be  displayed  as  the 
respective  Exchange  quotation  and  odd- 
lot  executions  would  not  be  published 
to  the  Con.solidated  Tape. 

Display  Book  would  aggregate  all 
interest  at  each  price  point,  including 
odd-lot  interest  and  the  odd-lot  portion 
of  PRL  interest.  Aggregated  interest 
would  be  quoted  and  published  by 
Display  Book  if  it  were  equal  to  or 
greater  than  a  round  lot  when  the  price 
point  becomes  the  respective  Exchange 
best  bid  or  best  offer  (“Exchange  BBO”). 
Although  a  bid  or  offer  may  be  the 
aggregation  of  odd-lot  interest  and  the 
odd-lot  portion  of  PRL  interest,  the  sum 
of  which  is  equal  to  or  greater  than  a 
round  lot,i“  the  respective  Exchange 
BBO  would  still  be  quoted  in  round  lots. 

Because  odd-lot  interest  and  the  odd- 
lot  portion  of  PRL  intere.st  would  be 
eligible  for  inclusion  in  the  respective 
Exchange  BBO,  such  interest  would  be 
considered  “displayable”  interest  for  the 
purposes  of  execution  and  allocation. 
Interest  would  not  be  considered 
displayable  when  such  interest  is 
affirmatively  designated  as  excluded 
interest  (e.g.  reserve  interest). 

In  addition,  consistent  with  the 
current  logic  of  priority  and  parity, 
incoming  single  odd-lot  interest  would 
never  be  eligible  to  be  the  Priority 
Interest  because  it  can  never  be  the  only 
interest  quoted  at  the  price  point. 
Similarly,  single  odd-lot  interest  at  a 
price  point  may  not  prevent  single 
displayable  round  lot  or  PRL  interest 
from  establishing  itself  as  Priority 
Interest.  When  single  round  lot  or  PRL 
interest  joins  odd-lot  interest  at  a  price 
point  and  the  sum  of  all  such  odd-lot 
interest  is  less  than  a  round  lot,  the 
single  round  lot  or  PRL  that  is  published 
as  the  Exchange  BBO  would  be 
considered  the  setting  interest  and  have 
established  priority  at  that  price  point. 
PRL  interest  that  is  Priority  Interest 
would  establish  priority  for  the  full 
quantity  of  the  PRL  interest,  and  thus 
would  retain  its  Priority  Interest  status 
even  if  subsequent  executions  of  the 
original  interest  decremented  its 
quantity  to  less  than  a  round  lot. 

Priority  Interest  would  only  lose  its 
priority  status  if  it  were  cancelled, 
executed  in  full,  or  routed  away  for 
execution  and  returned  unexecuted.^” 


See  proposed  Rule  60. 

’*  See  proposed  Rule  72. 

See  proposed  Rule  72(a)(iv). 

'3  See  proposed  Rule  72(b)(iv).  Priority  qf  the 
setting  interest  is  not  retained  on  any  portion  of 
Priority  Interest  that  routes  to  an  away  market  and 
is  returned  unexecuted,  unless  such  returned 
Priority  Interest  is  greater  than  a  round  lot  and  there 
is  no  other  interest  available  at  the  price  point  or 
any  other  interest  available  at  the  price  point  is  less 
than  a  round  lot.  .  i 


As  the  matching  engine  for  each 
Exchange,  Display  Book  would  be 
responsible  for  the  execution  of  all 
incoming  interest  regardless  of  the  share 
size.  All  incoming  interest  would  be 
eligible  to  be  executed  against  eligible 
contra  side  interest. 

DMM  CCS  interest  would  not  be 
accessed  to  fill  or  partially  fill  an 
incoming  odd-lot  order,  but  only  in 
reaction  to  incoming  contra  side  interest 
that  is  equal  to  or  greater  than  one 
round  lot.^'^  As  is  the  case  today,  DMM 
CCS  interest  would  be  required  to  be  for 
a  minimum  of  a  round  lot.  However,  a 
DMM  would  be  allowed  to  provide  CCS 
interest  in  PRL  quantities.’” 

Executions  w'ould  be  printed  to  the 
Consolidated  Tape  in  round  lots  or  PRL 
quantities.  Transactions  that  result  in 
executions  of  less  than  a  round  lot 
w'ould  not:  (i)  Print  to  the  Comsolidated 
Tape;  (ii)  be  considered  the  last  sale;  or 
(iii)  elect  buy  minus,  .sell  plus,  or  stop 
interest  for  execution.*”  The  Exchanges 
therefore  propose  to  amend  Rule  1004  to 
clarify  that  buy  minus,  sell  plus,  and 
stop  interest  are  elected  only  by 
executions  that  are  reported  to  the 
Consolidated  Tape.  Moreover,  because 
liquidity  replenishment  points  (“LRP”) 
values  are  often  calculated  based  on  the 
last  sale  on  the  Exchanges,  Rule  1000 
would  be  amended  to  clarify  that  only 
new  sales  that  are  reported  to  the 
Consolidated  Tape  wo'uld  trigger  this 
requirement. 

Display  Book  would  continue  to 
allocate  executed  shares  in  round  lots; 
however,  if  the  quantity  of  shares  to  be 
allocated  to  a  specific  participant  were 
for  a  quantity  less  than  a  round  lot,  the 
Display  Book  would  allocate  to  the 
participant  the  specific  qumber  of 
shares  bid  or  offered. 

Additional  New  Systemic  Capabilities 

The  system  changes  required  to 
decommission  the  Odd-lot  System 
would  enable  the  Exchanges  to  expand 
their  price  fields.  The  Exchanges 
propose  to  amend  Rule  62  (“Variations”) 
to  remove  the  requirement  that  $.10  be 
the  minimum  variation  for  securities 
priced  at  or  greater  than  $100,000  and 
replace  it  with  a  requirement  that  the 
minimum  price  variation  for  quoting 
and  entry  of  interest  in  securities  priced 
at  or  greater  than  $1.00  be  a  pennv 
(“$.01”). 

In  addition,  the  incorporation  of  odd- 
lot  interest  and  the  odd-lot  portion  of 
PRL  interest  into  Display  Book  would 
provide  the  Exchanges’  market  data 
systems  access  to  odd-lot  volumes. 


See  proposed  Rule  1000(d)(i). 
’5  See  proposed  Rule  1000(d)(ii). 
See  proposed  Rules  13  and  61. 
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Following  implementation  of  this 
proposal,  depth  of  book  information 
published  by  the  Exchanges  via  their 
market  data  systems  would  include 
those  quantities.  NYSE  OpenBook  and 
NYSE  Amex  OpenBook  would  publish 
in  shares  the  total  volume  of  interest 
available  at  each  price  point. 

Implementation  of  Proposed 
Amendments 

The  Exchanges  intend  to 
progressively  implement  these  systemic 
changes  on  a  security-by-security  basis 
as  it  gains  experience  with  the  new 
technology  until  it  is  operative  in  all 
securities  traded  on  the  Floor.  During 
the  implementation,  the  Exchanges 
would  identify  on  their  Web  sites  which 
securities  have  been  transitioned  to  the 
new  system.  In  addition,  the  Exchanges 
would  provide  information  to  their 
constituents  about  any  modifications  to 
the  start  or  end  date  related  to  the 
implementation  of  such  proposal  via 
their  Trader  Update  Notices  that  are 
sent  via  e-mail  to  subscribers  and  posted 
on  the  Exchanges’  Web  sites. 

III.  Discussion  and  Commission 
Findings 

The  Commission  finds  that  the 
proposed  rule  changes  are  consistent 
with  the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange.^®  In  particular,  they  are 
consistent  with  Section  6(b)(5)  of  the 
Act,^°  which  requires,  among  other 
things,  that  the  rules  of  a  national 
securities  exchange  be  designed  to 
promote  just  and  equitable  principles  of 
trade,  to  remove  impediments  to  and 
perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system  and,  in  general,  to  protect 
investors  and  the  public  interest,  and 
not  be  designed  to  permit  unfair 
discrimiilation  between  customers, 
issuers,  brokers,  or  dealers.  The 
Commission  also  finds  that  the 
proposed  rule  changes  are  consistent 
with  the  provisions  of  Section  6(b)(8)  of 
the  Act,2o  which  require  that  the  rules 
of  an  exchange  not  impose  any  burden 
on  competition  not  necessary  or 
appropriate  in  furtherance  of  the 
purposes  of  the  Act. 

The  Commission  notes  that  Display 
Book  would  aggregate  all  interest  at 


NYSE  OpenBook  and  NYSE  Amex  OpenBook 
show  the  aggregate  limit-order  volume  at  ever\'  bid 
and  offer  price. 

In  approving  these  proposed  rule  changes,  the 
Commission  has  considered  the  proposed  rule’s 
impact  on  efficiency,  competition,  and  capital 
formation.  See  15  U.S.C.  78c(f). 
i«15  y.S.C.  78f(b)(5). 

U.S.C.  78f(b)(8).  .  i 


each  price  point,  including  odd-lot 
interest  ana  the  odd-lot  portion  of  PRL 
interest.  Because  such  interest  would  be 
eligible  for  inclusion  in  the  respective 
Exchange’s  BBO,  it  would  be  considered 
“displayable”  interest  for  the  purposes 
of  execution  and  allocation,  unless 
designated  'as  excluded  interest. 
Aggregated  displayable  interest  at  a 
given  price  point  would  be  quoted  if  its 
size  is  equal  to  or  greater  than  one 
round  lot  when  that  price  point 
becomes  the  respective  Exchange  BBO. 
Due  to  restrictions  in  the  Consolidated 
Tape  Plan,  however  each  respective 
Exchange’s  quote  would  continue  to 
only  be  disseminated  in  round  lots. 
However,  all  interest  at  the  BBO  would 
participate  at  that  price  point,  even 
where  the  aggregate  interest  is  rounded 
down  for  dissemination.  Thus,  the 
proposal  should  increase  market 
liquidity  and  efficiency  by  making  odd 
lot  interest  available  for  execution  in 
Display  Book. 

The  Commission  also  notes  that 
incoming  odd-lot  orders  would  never  be 
eligible  to  be  the  priority  interest.  Even 
if  received  earlier,  undisplayed  odd  lot 
interest  would  not  prevent  a  displayable 
round  lot  or  PRL  order  from  establishing 
itself  as  priority  interest  when  such 
interest  is  the  sole  independently 
displayable  order  at  that  price  point  if 
it  becomes  the  BBO.  Odd-lot  orders 
could  never  be  the  only  interest  quoted 
at  a  specific  price  point  under  the 
Exchange’s  rules.  However,  PRL  interest 
that  is  established  as  priority  interest 
would  have  priority  for  the  full  quantity 
of  the  PRL  interest.  As  a  result,  the 
proposal  should  not  reduce  the 
incentive  to  quote  aggressively  to 
narrow  the  BBO  that  is  provided  by  the 
Priority  Interest  rule. 

The  Commission  notes  that,  as  a 
result  of  the  proposed  rule  change, 
DMMs  would  no  longer  act  in  the 
capacity  of  odd-lot  dealer  and  would  no 
longer  be  the  designated  contra-party  to 
all  odd-lot  executions.  However,  the 
DMM  would  be  obligated  to  be  the 
contra  party  to  any  unpaired  odd-lot 
size  interest  that  is  to  be  executed  in  the 
opening,  re-opeping,  and  closing 
transactions.  In  addition,  DMM  CCS 
interest  would  be  available  to  incoming 
contra  side  interest  that  is  equal  to  or 
greater  than  one  round  lot,  but  not  to 
incoming  odd-lot  orders.  The  DMM 
would  be  allowed  to  enter  CCS  interest 
in  PRL  quantities,  but,  as  is  currently 
the  case,  DMM  CCS  interest  entered  at 
each  price  point  must  be  for  a  minimum 
of  one  round  lot.  Since  the  one  round 
lot  minimum  size  requirement  is 
maintained  both  for  CCS  interest  and  for 
incoming  interest  that  may  execute 
against  CCS  interest,  the  Commission 


believes  that  the  changes  to  the  rules 
regarding  the  CCS  do  not  materially 
alter  the  operation  of  the  CCS  or  the 
benefits  afforded  to  DMMs  by  the  CCS. 

The  Commission  further  notes  that 
Display  Book  would  allocate  executed 
shares  in  round  lots  or  the  size  of  the 
order,  if  less  than  one  round  lot.  Odd- 
lot  allocations  would  not  move  the 
allocation  wheel  to  the  next  participant 
unless  such  odd-lot  allocation 
completely  fills  the  interest  of  the 
participant  who  received  it.  Executions 
would  be  printed  to  the  Consolidated 
Tape  in  round  lots  or  PRL  quantities. 
Again,  due  to  restrictions  in  the 
Consolidated  Tape  Plan,  odd-lot 
quantities  would  not  be  printed  to  the 
Consolidated  Tape.  The  incorporation  of 
odd-lot  and  PRL  interest  into  Display 
Book  would  allow  the  odd-lot  volumes 
to  be  included  in  each  Exchange’s 
market  data,  which  should  enhance  the 
transparency  of  odd-lot  and  PRL 
executions  on  the  Exchanges.  The 
Commission  believes  this  is  a 
reasonable  integration  of  Display  Book’s 
new  capacity  for  odd  lot  interest  with 
the  Exchanges’  rules  regarding 
allocation  and  reporting. 

The  Commission  believes  that  the 
proposed  changes  are  consistent  with 
the  Act  because,  taken  as  a  whole,  they 
should  enhance  efficiency, 
transparency,  and  fairness  in  the 
treatment  of  odd-lot  and  partial  round 
lot  customer  orders,  without 
significantly  altering  the  benefits  and 
obligations  of  DMMs  and  other  market 
participants. 

IV.  Conclusion 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,^!  that  the 
proposed  rule  changes  (SR-NYSE- 
2010-43  and  SR-NYSEAmex-2010-53) 
be,  and  they  hereby  are,  approved. 

For  the  Commission,  by  the  Division  of 
Trading  and  Markets,  pursuant  to  delegated 
authority. 

Florence  E.  Harmon, 

Deputy  Secretary. 

[FR  Doc.  2010-18895  Filed  7-30-10;  8:45  ami 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-62569;  File  No.  SR-NYSE- 
2010-54] 

Self-Regulatory  Organizations;  New 
York  Stock  Exchange  LLC;  Notice  of 
Filing  and  Immediate  Effectiveness  of 
Proposed  Rule  Change  Deleting  NYSE 
Rule  123G  and  Adopting  New  Rule 
5290  To  Correspond  With  Rule 
Changes  Filed  by  the  Financial 
Industry  Regulatory  Authority,  Inc. 

July  26,  2010. 

Pursuant  to  Section  19(b)(1)  ^  of  the 
Securities  Exchange  Act  of  1934  (the 
“Act”)  ^  and  Rule  19b-4  thereunder, ^ 
notice  is  hereby  given  that  on  July  19, 
2010,  Neiv  York  Stock  Exchange  LLC 
(“NYSE”  or  the  “Exchange”)  filed  with 
the  Securities  and  Exchange 
Commission  (the  “Commission”)  the 
proposed  rule  change  as  described  in 
Items  I  and  II  below,  which  Items  have 
been  prepared  by  the  self-regulatory 
organization.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization’s 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  delete 
NYSE  Rule  123G  and  adopt  new  Rule 
5290  to  correspond  with  rule  changes 
filed  by  the  Financial  Industry 
Regulatory  Authority,  Inc.  (“FINRA”) 
and  approved  by  the  Commission."*  The 
text  of  the  proposed  rule  change  is 
available  at  the  Exchange,  at  the 
Commission’s  Public  Reference  Room, 
on  the  Commission’s  Web  site  at 
http://iv'ww.sec.gov,  and  at  http:// 
w'ww.nyse.com. 

II.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of, 
and  basis  for,  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  those  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  Exchange  has  prepared  summaries, 
set  forth  in  sections  A,  B,  and  C  below, 
of  the  most  significant  parts  of  such 
statements. 


•15U.S.C.  7Bs(b)(l). 

2  15  U.S.C.  78a. 

2  17CFR240.19b-^. 

“  See  Securities  Exchange  Act  Release  No.  61071 
(November  30,  2009),  74  FR  64109  (December  7, 
2009)  (order  approving  SR-FINRA-2009-067). 


A.  Self -Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and  the 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  purpose  of  the  proposed  rule 
changes  is  to  delete  NYSE  Rule  123G 
(Order  Entry  Practices)  and  adopt  new 
Rule  5290  (Order  Entry  and  Execution 
Practices)  to  correspond  with  rule 
changes  filed  by  FINRA  and  approved 
by  the  Commission. 

Background 

On  July  30,  2007,  FINRA’s 
predecessor,  the  National  Association  of 
Securities  Dealers,  Inc.  (“NASD”),  and 
NYSE  Regulation,  Inc.  (“NYSER”) 
consolidated  their  member  firm 
regulation  operations  into  a  combined 
organization,  FINRA.  Pursuant  to  Rule 
17d-2  under  the  Act,  NYSE,  NYSER  and 
FINRA  entered  into  an  agreement  (the 
“Agreement”)  to  reduce  regulatory 
duplication  for  their  members  by 
allocating  to  FINRA  certain  regulatory 
responsibilities  for  certain  NYSE  rules 
and  rule  interpretations  (“FINRA 
Incorporated  NYSE  Rules”).  NYSE 
Amex  LLC  (“NY SE  Amex”)  became  a 
party  to  the  Agreement  effective 
December  15,  2008.® 

As  part  of  its  effort  to  reduce 
regulatory  duplication  and  relieve  firms 
that  are  members  of  FINRA,  NYSE  and 
NYSE  Amex  of  conflicting  or 
unnecessary  regulatory  burdens,  FINRA 
is  now  engaged  in  the  process  of 
reviewing  and  amending  the  NASD  and 
FINRA  Incorporated  NYSE  Rules  in 
order  to  create  a  consolidated  FINRA 
rulebook.® 

Current  NYSE  Rule  123G 

NYSE  Rule  123G  provides  that  a 
member,  member  organization,  allied 
member  (principal  executive),^ 


®  See  Securities  Exchange  Act  Release  Nos.  56148 
(July  26,  2007),  72  FR  42146  (August  1,  2007)  (order 
approving  the  Agreement);  56147  (July  26,  2007),  72 
FR  42166  (August  1,  2007)  (SR-NASD-2007-054) 
(order  approving  the  incorporation  of  certain  NYSE 
Rules  as  “Common  Rules”);  and  60409  (July  30, 
2009),  74  FR  39353  (August  6,  2p09)  (order 
approving  the  amended  and  restated  Agreement, 
adding  NYSE  Amex  LLC  as  a  party).  Paragraph  2(b) 
of  the  Agreement  sets  forth  procedures  regarding 
proposed  changes  hy  FINRA.  NYSE  or  NYSE  Amex 
to  the  substance  of  any  of  the  Common  Rules. 

®  FINRA’s  rulebook  currently  has  three  sets  of 
rules;  (1)  NASD  Rules,  (2)  FINRA  Incorporated 
NYSE  Rules,  and  (3)  consolidated  FINRA  Rules. 

The  FINRA  Incorporated  NYSE  Rules  apply  only  to 
those  members  of  FlNRA  that  are  also  members  of 
the  NYSE  (“Dual  Members”),  while  the  consolidated 
FINRA  Rules  apply  to  all  FINRA  members.  For 
more  information  about  the  FINRA  rulebook 
consolidation  process,  see  FINlLf  Information 
Notice,  March  12,  2008. 

•  2  In  2008,  as  part  of  the  FINRA  nilebook 

consolidation  and  harmonization  process,  the 


approved  person,  or  registered  or  non- 
registered  employee  thereof,  may  not 
engage  in  conduct  that  has  the  intent  or 
effect  of  unbundling  or  splitting  orders 
for  execution  in  order  to  maximize  a 
monetary  or  in-kind  payment  received 
as  a  result  of  the  execution  of  such 
orders.  For  purposes  of  the  Rule, 
“monetary  or  in-kind  amounts”  include 
commissions,  gratuities,  payments  for  or 
rebate  of  fees,  or  any  similar  payments 
of  value  resulting  from  the  entry  of  such 
orders. 

Current  FINRA  Rule  5290 

In  December  2009,  FINRA  adopted 
NASD  Rule  3380  (Order  Entry  and 
Execution  Practices),  which  governs 
certain  order  entry  and/or  execution 
practices,  as  consolidated  FINRA  Rule 
5290,  subject  to  certain  modifications.® 

Consolidated  FINRA  Rule  5290  is 
substantially  the  same  as  NYSE  Rule 
123G;  however,  consolidated  FINRA 
Rule  5290  applies  to  the  unbundling  or 
splitting  of  both  orders  and  executions, 
whereas  NYSE  Rule  123G  applies  only 
to  order  entry  and  not  execution. 

Proposed  Conforming  Amendments  to 
NYSE  Rules 

Even  though  NYSE  Rule  123G  is  not 
part  of  the  Common  Rules  subject  to  the 
rulebook  consolidation  and 
harmonization  process  governed  by  the 
Agreement,  the  Exchange  hereby 
proposes  to  delete  Rule  123G  and 
replace  it  with  proposed  NYSE  Rule  - 
5290,  which  is  substantially  similar  to 
the  new  FINRA  Rule.^ 

As  proposed,  NYSE  Rule  5290  adopts 
the  same  language  as  FINRA  Rule  5290, 
except  for  substituting  for  or  adding  to, 
as  needed,  the  term  “member 
organization”  for  the  term  “member”, 
and  making  corresponding  technical 
changes.  In  addition,  in  order  to  ensure 
that  both  proposed  NYSE  Rule  5290  and 
FINRA  Rule  5290  are  fully  harmonized, 
the  Exchange  also  proposes  to  add 
Supplementary  Material  .01  to  NYSE 
Rule  5290  to  provide  that,  for  the 


Exchange  replaced  the  term  “allied  member”  in 
certain  NYSE  Rules  with  the  newly  defined  term  of 
“principal  executive”,  which  has  substantially  the 
same  meaning.  See  Securities  Exchange  Act  Release 
No.  58549  (September  15,  2008),  73  FR  54444 
(September  19,  2008)  (SR-NYSE-2008-80).  Rule 
123G  should  have  been  updated  at  that  time  to 
include  “principal  executives”  hut  was  not. 

"See  Securities  Exchange  Act  Release  No.  61071 
(November  30,  2009),  74  FR  64109  (December  7, 
2009).  In  this  filing  FINRA  also  adopted  NASD  Rule 
3120  (Use  of  Information  Obtained  in  Fiduciary 
Capacity)  as  consolidated  FINRA  Rule  2060.  The 
Exchange  does  not  intend  to  adopt  a  corresjjonding 
rule  at  this  time. 

"NYSE  Amex  has  submitted  a  companion  rule 
filing  amending  its  rules  in  accordance  with 
FINRA's  rule  changes.  See  SR-NYSEAmex-2010- 
72. 
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purposes  of  the  rule,  the  term 
“associated  person”  shall  have  the  same 
meaning  as  the  terms  “person  associated 
with  a  member”  or  “associated  person  of 
a  member”  as  defined  in  Article  I  (rr)  of 
the  FINRA  By-Laws. 

The  Exchange  also  notes  that,  upon 
adoption  of  proposed  Rule  5290,  it 
intends  to  add  the  Rule  to  the 
Agreement  as  a  Common  Rule  for  dual 
NYSE/FINRA  members. 

2.  Statutory  Basis 

The  Exchange  believes  that  the 
proposed  rule  changes  are  consistent 
with  Section  6(b)  of  the  Act,^o  in 
general,  and  further  the  objectives  of 
Section  6(b)(5)  of  the  Act,^^  in 
particular,  in  that  they  are  designed  to 
-prevent  fraudulent  and  manipulative 
acts  and  practices,  to  promote  just  and 
equitable  principles  of  trade,  to  remove 
impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system,  and,  in 
general,  to  protect  investors  and  the 
public  interest. 

The  Exchange  believes  that  the 
proposed  rule  changes  support  the 
objectives  of  the  Act  by  providing 
greater  harmonization  between  NYSE 
Rules  and  FINRA  Rules  (including 
Common  Rules)  of  similar  purpose, 
resulting  in  less  burdensome  and  more 
efficient  regulatory  compliance  for  Dual 
Members.  To  the  extent  the  Exchange 
has  proposed  changes  that  differ  from 
the  FINRA  version  of  the  Rules,  such 
changes  are  technical  in  nature  and  do 
not  change  the  substance  of  the 
proposed  NYSE  Rules. 

B.  Self-Regulatory  Organization’s 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization’s 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  Exchange  has  filed  the  proposed 
rule  change  pursuant  to  Section 
19(b)(3)(A)(iii)  of  the  Act  and  Rule 
19b-4(f)(6)  thereunder.!-’  Because  the 


1"  15  U.S.C.  78f(b). 

■'  15  U.S.C.  78f(b)(5). 

12  15  U.S.C.  78s(b)(3)(A)(iii). 
12  17  CFR  240.19b-4(l')(6). 


proposed  rule  change  does  not:  (i) 
Significantly  affect  the  protection  of 
investors  or  the  public  interest;  (ii) 
impose  any  significant  burden  on 
competition:  and  (iii)  become  operative 
prior  to  30  days  from  the  date  on  which 
it  was  filed,  or  such  shorter  time  as  the 
Commission  may  designate,  if 
consistent  with  the  protection  of 
investors  and  the  public  interest,  the  * 
proposed  rule  change  has  become 
effective  pursuant  to  Section  19(b)(3)(A) 
of  the  Act  and  Rule  19b-4(f)(6)(iii) 

thereunder.!^ 

A  proposed  rule  change  filed  under 
Rule  19b-4(f)(6)  ’'i  normally  does  not 
become  operative  prior  to  30  days  after 
the  date  of  the  filing.  However,  pursuant 
to  Rule  19b-4(f)(6)(iii),!!’  the 
Commission  may  designate  a  shorter 
time  if  such  action  is  consistent  with  the- 
protection  of  investors  and  the  public 
interest.  The  Exchange  has  asked  the 
Commission  to  waive  the  30-day 
operative  delay  so  that  the  proposal  may 
become  operative  immediately  upon 
filing.  The  Commission  believes  that 
waiving  the  30-day  operative  delay  is 
consi.stent  with  the  protection  of 
investors  and  the  public  interest 
because  such  waiver  w'ill  enable  the 
Exchange  to  immediately  implement 
new  NYSE  Rule  5290  to  prevent  any 
regulatory  gaps  between  the  NYSE  and 
FINRA  rules.  In  addition,  as  noted  by 
the  Exchange,  NYSE  Rule  5290  is 
consistent  with  FINRA  Rule  5290, 
which  was  previously  approved  by  the 
Commission.!^ 

Accordingly,  the  Commission  waives 
the  30-day  operative  delay  requirement 
and  designates  the  proposed  rule  change 
as  operative  upon  filing  with  the 
Commission.  At  any  time  within  60 
days  of  the  filing  of  the  proposed  rule 
change,  the  Commission  may  summarily 
abrogate  such  rule  change  if  it  appears 
to  the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 


See  id.  In  addition.  Rule  19b-4(f)(6)  requires  a 
self- regulatory  organization  to  give  the  Ciominission 
written  notice  of  its  intent  to  file  tlie  proposed  rule 
change  at  least  five  business  days  prior  to  the  date 
of  filing  of  the  propo.sed  rule  change,  or  such 
shorter  time  as  designated  by  the  Commission.  The 
Exchange  has  satisfied  this  requirement. 

'5  17  CFR  24().19b^(n(6). 

"'17  CFR  24().19b-4(f)(6)(iii), 

'2  .See  supra  note  4,  For  purposes  only  of  waiving 
the  30-day  operative  delay,  the  Commission  has 
considered  the  proposed  rule’s  impact  on 
efficiency,  competition,  and  capital  formation.  See 
15  U.S.C.  78c{f). 


arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Comments  may  be  submitted  by  any  of 
the  following  methods: 

Electronic  Comments 

•  Use  the  Commission’s  Internet 
comment  form  [http://\vww.sec.gov/ 
rules/sro.shtml);  or 

•  Send  an  e-mail  to  rule- 
comments@sec.gov.  Please  include  File 
Number  SR-NYSE-2010-54  on  the 
subject  line. 

Paper  Comments 

•  Send  paper  comments  in  triplicate 
to  Elizabeth  M.  Murphy,  Secretary, 
Securities  and  Exchange  Commission, 
100  F  Street,  NE.,  Washington,  DC 
20549-1090. 

All  submissions  should  refer  to  File 
Number  SR-NYSE-2010-54.  This  file 
number  should  be  included  on  the 
subject  line  if  e-mail  is  used.  To  help  the 
Commission  process  and  review  your 
comments  more  efficiently,  please  use 
only  one  method.  The  Commission  will 
post  all  comments  on  the  Commission’s 
Internet  Web  site  ihttp://wivw.sec.gov/ 
ruIes/sro.shtml).  Copies  of  the 
submi.ssion,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  Web  site  viewing  and 
printing  in  the  Commission’s  Public 
Reference  Room,  100  F  Street,  NE., 
Washington,  DC  20549,  on  official 
business  days  between  the  hours  of  10 
a.m.  and  3  p.m.  Copies  of  such  filing 
akso  will  be  available  for  inspection  and 
copying  at  the  principal  office  of  the 
Exchange.  All  comments  received  will 
be  po.sted  without  change;  the 
Commission  does  not  edit  personal 
identifying  information  from 
submissions.  You  should  submit  only 
information  that  you  wish  to  make 
publicly  available.  All  submi.ssions 
should  refer  to  File  Number  SR-NYSE- 
2010-54  and  should  be  submitted  on  or 
before  August  23,  2010. 


"'17('.FR  200.3()-3(a)(12). 
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For  the  Commission,  by  the  Division  of 
Trading  and  Markets,  pursuant  to  delegated 
authority.’" 

Florence  E.  Harmon, 

Deputy  Secretary. 

(FR  Doc.  2010-18893  Filed  7-30-10:  8:45  am) 

BILLING  CODE  8010-01-P 


SOCIAL  SECURITY  ADMINISTRATION 

Agency  Information  Collection 
Activities;  Proposed  Request  and 
Comment  Request  ■ 

The  Social  Security  Administration 
(SSA)  publishes  a  list  of  information 
collection  packages  requiring  clearance 
by  the  Office  of  Management  and 
Budget  (OMB)  in  compliance  with 
Public  Law  (Pub.  L.)  104-13,  the 
Paperwork  Reduction  Act  of  1995, 
effective  October  1,  1995.  This  notice 
includes  revisions  of  OMB-approved 
information  collections. 


SSA  is  soliciting  comments  on  the 
accuracy  of  the  agency’s  burden 
estimate;  the  need  for  the  information; 
its  practical  utility;  ways  to  enhance  its 
quality,  utility,  and  clarity;  and  ways  to 
minimize  burden  on  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology.  Mail,  e-mail,  or 
fax  your  comments  and 
recommendations  on  the  information 
collection(s)  to  the  OMB  Desk  Officer 
and  SSA  Reports  Clearance  Officer  to 
the  following  addresses  or  fax  numbers. 
(OMB),  Office  of  Management  and 
Budget,  Attn:  Desk  Officer  for  SSA, 
Fax:  202-395-6974,  E-mail  address: 
OIRA_Submission@omb.eop.gov. 

(SSA),  Social  Security  Administration, 

*  DCBFM,  Attn:  Reports  Clearance 
Officer,  1333  Annex  Building,  6401 
Security  Blvd.,  Baltimore,  MD  21235, 
Fax:  410-965-6400,  E-mail  address: 
OPLM.RCO@ssa.gov. 


I.  The  information  collections  below 
are  pending  at  SSA.  SSA  will  submit 
them  to  OMB  within  60  days  from  the 
date  of  this  notice.  To  be  sure  we 
consider  your  comments,  we  must 
receive  them  no  later  than  October  1, 
2010.  Individuals  can  obtain  copies  of 
the  collection  instruments  by  calling  the 
SSA  Reports  Clearance  Officer  at  410- 
965-8783  or  by  writing  to  the  above  e- 
mail  address. 

1.  Request  for  Corrections  of  Earnings 
Record— 20  CFR  404.820  and  20  CFR 
422.125-0960-0029.  Individuals 
alleging  inaccurate  earnings  records  that 
SSA  maintains  for  them  use  Form  SSA- 
7008  to  provide  the  information  SSA 
needs  to  check  earnings  posted,  and  as 
necessary,  initiate  development  to 
resolve  any  inaccuracies.  The 
respondents  are  individuals  who 
request  correction  of  earnings  posted  to 
their  Social  Security  earnings  record. 

Type  of  Request:  Revision  of  an  OMB- 
approved  information  collection. 


! 

i 

Method  of  collection 

Number  of 
respondents 

Frequency  of 
'  response 

Estimated 
burden  per 
response 
(minutes) 

Estimated 

annual 

burden 

(hours) 

Paper  form  . 

In-person  or  telephone  interview  . 

Total  . 

37,500 

337,500 

1 

1 

o  o 

' 

6,250 

56,250 

375,000 

62,500 

2.  Missing  and  Discrepant  Wage 
Reports  Letter  and  Questionnaire — 26 
CFR  31.6051-2—0960-0432.  Each  year 
employers  report  the  wage  amounts  they 
paid  their  employees  to  the  Internal 
Revenue  Service  (IRS)  for  tax  purposes, 
and  separately  to  SSA  for  retirement 
and  disability  coverage  purposes.  These 
reported  amounts  should  equal  each 
other.  However,  each  year  some 
employer  wage  reports  SSA  receives  are 
less  than  the  wage  amounts  employers 
report  to  the  IRS.  SSA  uses  Forms  SSA- 
L93-SM,  SSA-L94-SM,  SSA-95-SM, 
and  SSA-97-SM  to  ensure  employees 
receive  full  credit  for  their  wages. 
Respondents  are  employers  who 
.reported  lower  wage  amounts  to  SSA 
than  they  reported  to  the  IRS. 

Type  of  Request:  Revision  of  an  OMB- 
approved  information  collection. 

Number  of  Respondents:  360,000. 

Frequency  of  Response:  1. 

Average  Burden  per  Response:  30 
minutes. 

Estimated  Annual  Burden:  180,000 
hours. 

3.  Appointment  of  Representative — 20 
CFR  404.1707,  4041720,  404.1725, 
410.684  and  416.1507-0960-0527. 
Persons  claiming  benefits  under  the 
Social  Security  Act  must  notify  SSA  in 


writing  when  they  appoint  an 
individual  to  represent  them  in  dealings 
with  SSA.  SSA  collects  the  information 
on  Form  SSA-1696-U4  to  verify  the 
appointment  of  such  representatives. 

The  SSA-1696-U4  also  allows  SSA  to 
inform  representatives  of  items  affecting 
the  recipient’s  claim  and  allows 
claimants  to  give  permission  to  their 
appointed  representatives  to  designate  a 
person  to  copy  claims  files. 

Respondents  are  applicants/recipients 
of  Social  Security  benefits  or 
Supplemental  Security  Income  (SSI) 
payments  who  are  notifying  SSA  they 
have  appointed  a  person  to  represent 
them  in  their  dealings  with  SSA. 

Type  of  Request:  Revision  of  an  OMB- 
approved  information  collection. 

Number  of  Respondents:  551,520. 

Frequency  of  Response.:  1. 

Average  Burden  per  Response:  10  . 
minutes. 

Estimated  Annual  Burden:  91,920 
hours. 

4.  Appeal  of  Determination  for  Help 
with  Medicare  Prescription  Drug  Plan 
Costs— 0960-0695.  Public  Law  108-173, 
the  Medicare  Prescription  Drug, 
Improvement,  and  Modernization  Act  of 
2003  (MMA)  established  the  Medicare 
Part  D  program  for  voluntary 


prescription  drug  coverage  for  certain 
low-income  individuals.  The  MMA 
stipulates  subsidies  must  be  available 
for  individuals  who  are  eligible  for  the 
program  and  who  meet  eligibility 
criteria  for  help  with  premium, 
deductible,  ancj/or  co-payment  costs. 
Form  SSA-1021,  Appeal  of 
Determination  for  Help  with  Medicare 
Prescription  Drug  Plan  Costs,  obtains 
information  from  individuals  who 
appeal  SSA’s  decisions  regarding 
eligibility  or  continuing  eligibility  for  a 
Medicare  Part  D  subsidy.  The 
respondents  are  applicants  who  are 
appealing  SSA’s  eligibility  or 
continuing  eligibility  decisions. 

Type  of  Request:  Revision  of  an  OMB- 
approved  information  collection. 

Number  of  Respondents:  75,000. 

Frequency  of  Response:  1 . 

Average  Burden  per  Response:  10 
minutes. 

Estimated  Annual  Burden:  12,500 
hours. 

5.  Consent  Based  Social  Security 
Number  Verification  Process — 20  CFR 
400.100-0960-0760.  The  Consent- 
Based  Social  Security  Number  (SSN) 
Verification  (CBSV)  process  is  a  fee- 
based  automated  SSN  verification 
service  available  to  private  businesses 
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and  other  requesting  parties.  To  use  the 
system,  private  businesses  and 
requesting  parties  must  register  with 
SSA  and  obtain  valid  consent  from  the 
SSN  number  holders  prior  to 
verification.  We  collect  the  information 
to  verify  if  the  submitted  name  and  SSN 
match  the  information  contained  in  SSA 
records.  After  completing  a  registration 
process  and  paying  the  fee,  the 
requesting  party  can  use  the  CBSV 
Internet  application  to  submit  a  file 
containing  names  of  number  holders 
who  have  given  valid  consent,  along 
with  each  number  holder’s 
accompanying  SSN  and  date  of  birth  (if 
available),  or  obtain  real-time  results 
using  a  web  service  application  or  SSA’s 
Business  Services  Online  application. 
SSA  matches  the  information  against 
the  SSA  master  file  of  SSNs,  using  SSN, 


name,  date  of  birth  and  gender  code  (if 
available).  The  requesting  party 
retrieves  the  results  file  from  SSA;  the 
results  file  indicates  only  a  match  or  no 
match  for  each  SSN  submitted. 

Under  the  CBSV  process,  the 
requesting  party  does  not  submit  the 
consent  forms  of  the  number  holders  to 
SSA.  SSA  requires  each  requesting  party 
to  retain  a  valid  consent  form  for  each 
SSN  verification  request.  The  requesting 
party  retains  the  consent  forms  in  either 
electronic  or  paper  format. 

To  ensure  the  integrity  of  the  CBSV 
process,  SSA  added  a  strong  audit 
component  that  requires  audits  (called 
“compliance  reviews”)  at  the  discretion 
of  the  agency  with  all  audit  costs  borne 
by  the  requesting  party.  Independent 
certified  public  accountants  (CPA) 
conduct  these  reviews  to  ensure 
compliance  with  all  the  terms  and 


conditions  of  the  party’s  agreement  with 
SSA,  including  a  review  of  the  consent 
forms.  CPAs  conduct  the  review  at  the 
requesting  party’s  place  of  business  to 
ensure  the  integrity  of  the  process.  In 
addition,  SSA  reserves  the  right  to 
perform  unannounced  onsite 
inspections  of  the  entire  process, 
including  review  of  the  technical 
systems  that  maintain  the  data  and 
transaction  records.  The  respondents  to 
the  CBSV  collection  are  the 
participating  companies,  members  of 
the  public  who  consent  to  the  SSN 
verification,  and  CPAs  who  provide 
compliance  review  services. 

Type  of  Request:  Revision  of  an  0MB- 
approved  information  collection. 

Time  Burden 

Participating  Companies 


Requirement  , 

Number  of 
respondents 

Frequency  of 
response 

Average 
burden  per 
response 
(minutes) 

Estimated 
annual  burden 
(hours) 

Registration  Process . 

Creation  of  file  with  SSN  holder  identification  data;  maintaining  required 

115 

1 

120 

230 

documentation/forms  . 

Using  the  system  to  upload  request  file,  check  status,  and  download  results 

115 

*251 

60 

28,865 

file . 

115 

251 

5 

2,405 

Storing  consent  forms . 

115 

251 

60 

28,865 

Activities  related  to  compliance  review . 

115 

251 

60 

28,865 

Total  . 

89,230 

*  Please  note;  There  are  251  Federal  business  days  per  year  on  which  a  requesting  party  could  submit  a  file. 


People  whose  SSNs  SSA  Will  Verify: 


Requirement 

Number  of 
respondents 

Frequency  of 
response 

Average 
burden  per 
response 
(minutes) 

Estimated 
annual  burden 
(hours) 

Reading  and  signing  authorization  for  SSA  to  release  SSN  verification  . 

986,585 

1 

3 

49,329 

Responding  to  CPA  re-contact . 

4,750 

1 

5 

479 

Total  . 

49,808 

CPAs  (conducting  compliance  reviews 
and  preparing  written  report  of 
findings): 

Number  of  Respondents:  115. 

Frequency  of  Response:  1. 

Average  Rurden  per  Response:  4,800. 

Estimated  Annual  Burden:  9,200 
hours. 

Total  Collective  Burden:  577,408. 

Cost  Burden 

The  public  burden  cost  is  dependent 
upon  the  number  of  companies  and 
transactions.  SSA  based  the  cost 
estimates  below  upon  115  participating 
companies  submitting  986,585 
transactions.  The  total  cost  for 
developing  the  system  was  $5.6  million. 


SSA  has  already  expended  $3.0  million 
that  we  will  recoup  over  the  depreciable 
life  of  the  system  based  on  the  fee-per- 
transaction  model. 

One-Time  per  Company  Registration 
Fee— $5,000. 

Estimated  per  SSN  Transaction  Fee — 
$5.1 


^  The  annual  costs  associated  with  the  transaction 
to  each  company  are  dependent  upon  the  number 
of  SSN  transactions  submitted  to  SSA  by  the 
company  on  a  yearly  basis.  For  example,  if  a 
company  anticipates  submitting  one  million 
requests  to  SSA  for  the  year,  its  total  transaction 
cost  for  the  year  would  be  $5  x  1 ,000,000  or 
$5,000,000.  Periodically,  SSA  will  calculate  its 
costs  to  provide  CBSV  services  and  adjust  the  fee 
charged.  SSA  will  notify  companies  in  writing  of 
any  change  and  companies  will  have  the 


Estimated  per  Company  Cost  to  Build 
Web  Service — $200,000.2 
Estimated  per  Company  Cost  to  Store 
Consent  Forms — $300. 

Estimated  per  Company  Cost  To 
Contract  with  CPA  for  Audit — $8,000. 

II.  SSA  has  submitted  the  information 
collections  listed  below  to  OMB  for 
clearance.  Your  comments  on  the 
information  collections  would  be  most 
useful  if  OMB  and  SSA  receive  them 


opportunity  to  cancel  the  agreement  or  continue 
service  using  the  new  transaction  fee. 

2  A  company  may  choose  to  submit  batch  files  via 
the  SSA  Web  site  or  submit  real-time  individual 
requests  via  the  SSA  Web  site.  There  is  no  public 
burden  cost  with  either  of  these  methods  using  the 
CBSV  system. 
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within  30  days  from  the  date  of  this 
publication.  To  be  sure  we  consider 
your  comments,  we  must  receive  them 
no  later  than  September  1,  2010.  You 
can  obtain  a  copy  of  the  OMB  clearance 
packages  by  calling  the  SSA  Reports 
Clearance  Officer  at  410-965-8783  or  by 
writing  to  the  above  e-mail  address. 

1 .  Request  to  be  Selected  as  a  Payee — 
20  CFR  404.2010-404.2055,  416.601- 


416.665-0960-0014.  An  individual 
applying  to  be  a  representative  payee  for 
a  Social  Security  or  SSI  recipient 
completes  Form  SSA-ll-BK.  SSA 
obtains  information  from  applicant 
payees  regarding  their  relationship  to 
the  beneficiary;  personal  qualifications; 
their  concern  for  the  beneficiary’s  well¬ 
being;  and  their  intended  use  of  benefits 


if  appointed  as  payee.  The  respondents 
are  individuals,  private  sector 
businesses  and  institutions,  and  state 
and  local  government  institutions  and 
agencies. 

Type  of  Request:  Revision  of  an  OMB- 
approved  information  collection. 

Individuals/Households  (90%): 


1 

Collection  method  ; 

Number  of 
respondents 

1 

Frequency  of 
response 

Average 
burden  per 
response 

Total  annual 
burden 

Representative  Payee  System  (RPS)  . 

135,000 

1 

;  10.5 

23,625 

RPS/Signature  Proxy . 

765,000 

1 

9.5 

121,125 

Paper  Version  . 

450,000 

1 

10.5 

78,750 

Totals  . . . 

1,350,000 

223,500 

Private  Sector  (9%): 


Collection  method 

1 

Number  of 
respondents 

Frequency  of 
response 

Average 
burden  per 
response 

Total  annual 
burden 

RPS . 

13,500 

1 

10.5 

-  2,363 

RPS/Signature  Proxy . 

76,500 

1 

9.5 

12,113 

Paper  Version  . 

45,000 

1 

10.5 

7,875 

Totals  . 

135,000 

22,351 

State/Local/Tribal  Government  (1%); 


Collection  method 

Number  of 
respondents 

1 

Frequency  of  | 
response  i 

Average  ; 
burden  per 
response 

Total  annual 
burden 

RPS . 

1,500 

1 

10.5 

263 

RPS/Signature  Proxy . 

8,500 

1 

9.5 

1,346 

Paper  Version  . 

5,000 

1 

10.5 

875 

Totals  . 

15,000 

2,484 

j_:'" . 

Grand  total . 

1,500,000 

248,335 

2.  Representative  Payee  Evaluation 
Report— 20  CFR  404.2065  &  416.665— 
0960-0069.  Sections  205(j)  and 
1631(a)(2)  of  the  Social  Security  Act 
state  that  SSA  may  appoint  a 
representative  payee  to  receive  Title  II 
benefits  and/or  Title  XVI  payments  on 
behalf  of  individuals  unable  to  manage 
or  direct  the  management  of  those  funds 
themselves.  SSA  requires  the  appointed 
representative  payees  to  report  once  per 
year  on  how  they  used  or  conserved 
those  funds.  When  a  representative 
payee  fails  to  report  adequately  to  SSA 
as  required,  SSA  conducts  a  face-to-face 
interview  with  the  payee  and  completes 
Form  SSA-624,  Representative  Payee 
Evaluation  Report,  to  determine  the 
continued  suitability  of  the 
representative  payee  to  serve  as  a  payee. 
The  respondents  are  individuals  or 


organizations  serving  as  representative 
payees  for  individuals  receiving  Title  II 
benefits  and/or  Title  XVI  payments  who 
fail  to  comply  with  SSA’s  statutory 
annual  reporting  requirement. 

Type  of  Request:  Revision  of  an  OMB- 
approved  information  collection. 

Number  of  Respondents:  266,000. 

Frequency  of  Response:  1. 

Average  Burden  per  Response:  30 
minutes. 

Estimated  Annual  Burden:  133,000 
hours. 

3.  Waiver  of  Your  Right  to  Personal 
Appearance  before  an  Administrative 
Law  Judge — 20  CFR  404.948(b)(l)(i)  and 
416.1448(b)(l)(i)— 0960-0284. 
Applicants  for  Social  Security  benefits 
and  SSI  payments  have  the  statutory 
right  to  appear  in  person  (or  through  a 
representative)  and  present  evidence 
about  their  claims  at  a  hearing  before  an 


administrative  law  judge  (ALJ).  If  - 
claimants  wish  to  waive  this  right  to 
appear  before  an  ALJ,  they  must 
complete  a  written  request.  The 
applicants  may  use  SSA  Form  HA-4608 
for  this  purpose.  The  ALJ  uses  the 
information  to  document  an 
individual’s  claim  to  show  that  an  oral 
hearing  is  not  preferred  in  the  appellate 
process.  Respondents  are  claimants  or 
their  representatives  for  Title  II  benefits 
and/or  Title  XVI  payments  who  request 
to  waive  their  right  to  appear  in  person 
before  an  ALJ. 

Type  nf  Request:  Revision  of  an 
approved-OMB  information  collection. 

Number  of  Respondents:  12,000. 

Frequency  of  Response:  1. 

Average  Burden  per  Response:  2 
minutes. 

Estimated  Annual  Burden:  400  hours. 


Federal  Register / Vol.  75,  No.  147 /Monday,  August  2,  2010 /Notices 


45193 


4.  Request  for  Change  in  Time/Place 
of  Disability  Hearing — 20  CFR 
404.914(c)(2)  and  416.1414(c)(2)— 0960- 
0348.  At  the  request  of  claimants  or 
their  representatives,  SSA  schedules 
evidentiary  hearings  at  the 
reconsideration  level  for  claimants  of 
Title  II  benefits  and/or  Title  XVI 
payments  when  we  deny  their  claims 
for  disability.  When  claimants  or  their 
representatives  find  they  are  unable  to 
attend  the  scheduled  hearing,  they 
complete  Form  SSA-769  to  request  a 
change  in  time  or  place  of  the  hearing. 
SSA  uses  the  information  as  a  basis  for 
granting  or  denying  requests  for  changes 
and  for  rescheduling  disability  hearings. 
Respondents  are  claimants  or  their 
representatives  who  wish  to  request  a 
change  in  the  time  and/or  place  of  their 
hearing. 

Type  of  Request:  Revision  of  an  OMB- 
approved  information  collection. 

Number  of  Respondents:  7,483. 

Frequency  of  Response:  1. 

Average  Burden  per  Response:  8 
minutes. 

Estimated  Annual  Burden:  998  hours. 

5.  Agency/Employer  Government 
Pension  Offset  Questionnaire — 20  CFR 
404.408(a)— 0960-0470.  When  an 
individual  is  concurrently  receiving 
Social  Security  spousal  or  surviving 
spousal  benefits  and  a  government 
pension,  the  individual  may  have  the 
amount  of  Social  Security  benefits 
reduced  by  the  government  pension 
amount.  We  call  this  the  Government 
Pension  Offset  (GPO).  SSA  uses  Form 
SSA-L4163  to  collect  accurate  pension 
information  from  the  Federal  or  state 
government  agency  paying  the  pension 
for  purposes  of  applying  the  pension- 
offset  provision.  We  only  use  the  form 
when:  (1)  The  claimant  does  not  have 
the  information;  and  (2)  the  pension¬ 
paying  agency  has  not  cooperated  with 
the  claimant.  Respondents  are  state 
government  agencies  that  have 
information  SSA  needs  to  determine  if 
the  GPO  applies  and/or  the  amount  of 
offset. 

Type  of  Request:  Revision  of  an  OMB- 
approved  information  collection. 

Number  of  Respondents:  1,000. 

Frequency  of  Response:  1. 

Average  Burden  per  Response:  3 
minutes. 

Estimated  Annual  Burden:  50  hours. 

6.  Child  Care  Dropout 
Questionnaire — 20  CFR  404.211(e)(4) — 
0960-0474.  The  Social  Security  Act  and 
SSA’s  regulations  permit  the  exclusion, 
from  a  disability  computation  period,  of 
the  years  an  individual  was  caring  for 
his  or  her  (or  the  spouse’s)  child  under 
age  3  if  he  or  she  had  no  earnings  in  the 
benefit  computation  years.  We  call  this 
the  child-care  dropout  exclusion.  SSA 


uses  Form  SSA-4162  to  determine  if  an 
individual  qualifies  for  this  exclusion. 
Respondents  are  applicants  for  Title  II 
disability  benefits. 

Type  of  Request:  Revision  of  an  0MB- 
approved  information  collection. 

Number  of  Respondents:  2-,000. 

Frequency  of  Response:  1. 

Average  Burden  per  Response:  5 
minutes. 

Estimated  Annual  Burden:  167  hours. 

7.  Function  Report — Child:  Birth  to 
1st  Birthday  (SSA-3375),  Age  1  to  3rd 
Birthday  (SSA  3376),  Age  3  to  6th 
Birthday  (SSA-3377),  Age  6  to  12th 
Birthday  (SSA-3378),  and  Age  12  to 
18th  Birthday  (SSA-3379)— 20  CFR 
416.912-0960-0542.  Forms  SSA-3375- 
BK  through  SSA-3379-BK  request 
information  from  the  child’s  parent 
about  the  child’s  day-to-day 
functioning.  The  five  different  versions 
of  the  form  contain  questions  about 
functioning  appropriate  to  a  particular 
age  group;  thus,  respondents  use  only 
one  version  for  each  child. 

The  adjudicative  team  (disability 
examiners  and  medical/psychological 
consultants)  of  state  Disability 
Determination  Services  offices  collect 
the  information  on  the  appropriate 
version  of  this  form  (in  conjunction 
with  medical  and  other  evidence)  to 
form  a  complete  picture  of  the 
children’s  ability  to  function  and  their 
impairment-related  limitations.  The 
adjudicative  team  uses  the  completed 
profile  to  determine  whether  each 
child’s  impairment(s)  results  in  marked 
and  severe  functional  limitations  and 
whether  each  child  is  disabled.  The 
respondents  are  parents  and/or 
guardians  of  child  applicants  for  SSI 
payments. 

Type  of  Request:  Extension  of  an 
OMB-approved  information  collection. 

Number  of  Respondents:  500,000. 

Frequency  of  Response:  1. 

Average  Burden  per  Response:  20 
minutes. 

Estimated  Annual  Burden:  166,667 
hours. 

8.  Registration  for  Appointed 
Representative  Services  and  Direct 
Payment — 0960-0732.  SSA  uses  Form 
SSA-1699  to  register  appointed 
representatives  of  claimants  before  SSA 
who; 

•  Want  to  register  for  direct  payment 
of  fees; 

•  Registered  for  direct  payment  of 
fees  prior  to  10/31/09,  but  need  to 
update  their  information; 

•  Registered  as  appointed 
representatives  on  or  after  10/31/09,  but 
need  to  update  their  information;  and/ 
or 

•  Received  a  notice  from  SSA 
instructing  them  to  complete  this  form. 


By  registering  these  individuals,  SSA: 
(1)  Authenticates  and  authorizes  them 
to  do  business  with  us;  (2)  allows  them 
access  to  our  records  for  the  claimants 
they  represent;  (3)  facilitates  direct 
payment  of  authorized  fees  to  appointed 
representatives;  and  (4)  collects  the 
information  we  will  need  to  meet  IRS 
requirements  to  issue  specific  IRS  forms 
if  we  pay  these  representatives  in  excess 
of  a  specific  amount  ($600). 

In  February  2010,  we  received 
emergency  clearance  for  a  new, 
simplified  version  of  this  form.  We  are 
now  seeking  full  clearance  for  this 
simplified  version.  The  respondents  are 
appointed  representatives  who  want  to 
use  Form  SSA-1699  for  any  of  the 
purposes  cited  in  this  notice. 

Type  of  Request:  Extension  of  an 
OMB-approved  information  collection. 

Number  of  Respondents:  52,800. 

Frequency  of  Response:  1. 

Average  Burden  Per  Response:  20 
minutes. 

Estimated  Annual  Burden:  17,600 
hours. 

9.  Government-to-Government 
Services  Online  Web  site  Registration; 
Government-to-Government  Services 
Online  Web  site  Account  Modification/ 
Deletion  Form — 20  CFR  401.45 — 0960- 
0757.  The  Government-to-Government 
Services  Online  (GSO)  Web  site  allows 
various  external  organizations  to  submit 
files  to  a  variety  of  SSA  systems  and,  in 
some  cases,  receive  return  files.  The 
users  include  state/local  government 
agencies,  other  Federal  agencies,  and 
some  private  sector  business  entities. 
The  SSA  systems  that  process  data 
transferred  via  GSO  include,  but  are  not 
limited  to,  systems  responsible  for 
disability  processing  and  benefit 
determination  or  termination.  A  sponsor 
within  SSA  who  knows  the  requestor 
completes  the  registration  form,  SSA- 
118,  and  submits  the  information  to 
SSA’s  User  Interface  Team  (UIT).  SSA 
uses  the  information  on  Form  SSA-118 
(GSO  Web  site  Registration  Form)  to 
maintain  the  identity  of  the  requestor 
within  GSO.  Once  this  is  completed, 
SSA  provides  the  requestor  with  the 
new  password  and  conducts  a 
walkthrough  of  the  GSO  Web  site  as 
necessary.  The  organization  can  also 
modify  its  online  account  (e.g.,  address 
change)  by  completing  Form  SSA-119 
(GSO  Web  site  Account  Modification/ 
Deletion  Form). 

Note:  This  is  a  correction  notice.  SSA 
published  this  information  with  the  incorrect 
form  name  on  May  13,  2010  at  75  FRN  27036. 
We  are  correcting  this  error  here. 

Also,  Form  SSA-118  is  now  Form 
SSA-159,  and  Form  SSA-119  is  now 
Form  SSA-160. 
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Type  of  Request:  Revision  of  an  OMB- 
approved  information  collection. 


i 

I 

Collection  instrument 

- 1 

Number  of 
respondents 

1 

Frequency  of 
response 

Average  ! 

burden  per  | 
response 
(minutes) 

Estimated 

annual 

burden 

(hours) 

SSA-159  . . . 

925 

1 

15 

231 

SSA-160  . 

2,500 

1 

15 

625 

3,425 

856 

10.  Technical  Updates  to 
Applicability  of  the  Supplemental 
Security  Income  (SSI)  Reduced  Benefit 
Rate  for  Individuals  Residing  in  Medical 
Treatment  Facilities — 20  CFR 
416.708(k)— 0960-0758.  Section 
1611(e)(1)(A)  of  the  Social  Security  Act 
states  no  resident  of  a  public  institution 
is  eligible  for  SSI  payments.  However, 
Sections  1611(e)(1)(B)  and  (G)  list 
certain  exceptions  to  this  provision  that 
make  it  necessary  for  SSA  to  collect 
information  about  any  SSI  recipient 
who  enters  or  leaves  a  medical 
treatment  facility,  or  other  public  or 
private  institution.  SSA’s  regulation  20 
CFR  416.708(k)  establishes  the  reporting 
guidelines  that  implement  this 
legislative  requirement.  SSA  collects  the 
information  to  determine  eligibility  for 
SSI  and  the  payment  amount.  The 
respondents  are  SSI  recipients  who 
enter  or  leave  an  institution. 

Note:  This  is  a  correction  notice:  SSA 
published  the  incorrect  CFR  number  for  this 
collection  at  75  FR  27036,  on  5/13/10.  We  are 
correcting  this  error  here. 

Type  of  Request:  Revision  of  an  OMB- 
approved  information  collection. 

Number  of  Respondents:  34,200. 

Frequency  of  Response:  1. 

Average  Burden  per  Response:  7 
minutes. 

Estimated  Annual  Burden:  3,990 
hours. 

11.  Statement  for  Certificate  of 
Election  for  Reduced  \Vidow(er)’s  and 
Surviving  Divorced  Spouse’s  Benefits — 
20  CFR  404.335-0960-0759.  Section 
202(q)  of  the  Social  Security  Act 
provides  the  authority  to  reduce  benefits 
under  certain  conditions  when  a  Title  II 
beneficiary  elects  to  do  so.  However, 
reduced  benefits  are  not  payable  to  an 
already  entitled  spouse  (or  divorced 
spouse)  who: 

•  Is  at  least  age  62  and  under  full 
retirement  age  in  the  month  of  the 
number  holder’s  death;  and, 

•  Is  receiving  reduced  spouse’s  (or 
divorced  spouse’s)  benefits,  and  either 
retirement  or  disability  benefits  in  the 
month  before  the  month  of  the  number 
holder’s  death. 

To  elect  reduced  widow(er)  benefits, 
a  recipient  completes  Form  SSA-4111. 


SSA  collects  the  information  on  Form 
SSA-4111  to  pay  a  qualified  dually 
entitled  widow(er)  (or  surviving 
divorced  spouse)  who  elects  to  receive 
a  reduced  widow(er)  benefit.  The 
respondents  are  qualified  dually 
entitled  widow(er)s  (or  surviving 
divorced  spouse)  who  elect  to  receive  a 
reduced  widow(er)  benefit. 

Type  of  Request:  Extension  of  an 
OMB-approved  information  collection. 

Number  of  Respondents:  24,000. 

Frequency  of  Response:  1. 

Average  Burden  per  Response:  15 
minutes. 

Estimated  Annual  Burden:  6,000 
hours. 

12.  Questionnaire  about  Special 
Veterans  Benefits — 0960-NEW.  SSA 
will  use  the  information  collected  on 
the  SSA-2010  to  determine  continuing 
eligibility  for  Social  Security  Special 
Veterans  Benefits  (SVB),  and  to 
determine  how  much  (if  any)  of  a 
foreign  pension  we  may  use  to  reduce 
or  increase  the  amount  of  Social 
Security  SVB.  The  respondents  will 
complete  the  SSA-2010  biannually  so 
SSA  can  determine  if  we  should 
increase,  decrease,  suspend,  or 
terminate  benefits  based  on  the  data  we 
collect.  The  respondents  are 
beneficiaries  receiving  Social  Security 
SVB. 

Type  of  Request:  Request  for  a  new 
information  collection. 

Number  of  Respondents:  2,500. 

Frequency  of  Response:  1. 

Average  Burden  per  Response:  20 
minutes. 

Estimated  Annual  Burden:  833  hours. 

Dated:  )uly  28,  2010. 

Faye  Lipsky, 

Reports  Clearance  Officer,  Center  for  Reports 
Clearance,  Social  Security  Administration. 
[FR  Doc.  2010-18854  Filed  7-30-10;  8:45  am] 

BILLING  CODE  4191-02-P 


DEPARTMENT  OF  STATE 

[Public  Notice  7096] 

Culturally  Significant  Objects  Imported 
for  Exhibition  Determinations: 

“Drawing  from  Nature:  Landscapes  by 
Max  Liebermann,  Lovis  Corinth,  and 
Max  Slevogt” 

summary:  Notice  is  hereby  given  of  the 
following  determinations:  Pursuant  to 
the  authority  vested  in  me  by  the  Act  of 
October  19,  1965  (79  Stat.  985;  22  U.S.C. 
2459),  Executive  Order  12047  of  March 
27,  1978,  the  Foreign  Affairs  Reform  and 
Restructuring  Act  of  1998  (112  Stat. 

2681,  et  seq.;  22  U.S.C.  6501  note,  et 
seq.],  Delegation  of  Authority  No.  234  of 
October  1,  1999,  and  Delegation  of 
Authority  No.  236-3  of  August  28,  2000, 
I  hereby  determine  that  the  objects  to  be 
included  in  the  exhibition  “Drawing 
from  Nature:  Landscapes  by  Max 
Liebermann,  Lovis  Corinth,  and  Max 
Slevogt,”  imported'from  abroad  for 
temporary  exhibition  within  the  United 
States,  are  of  culturaj  significance.  The  * 
objects  are  imported  pursuant  to  loan 
agreements  with  the  foreign  owners  or 
custodians.  I  also  determine  that  the 
exhibition  or  display  of  the  exhibit 
objects  at  the  Museum  of  Fine  Arts, 
Houston,  Houston,  Texas,  from  on  or 
about  September  12,  2010,  until  on  or 
about  December  5,  2010,  and  at  possible 
additional  exhibitions  or  venues  yet  to 
be  determined,  is  in  the  national 
interest.  I  have  ordered  that  Public 
Notice  of  these  Determinations  be 
published  in  the  Federal  Register. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information,  including  a  list  of 
the  exhibit  objects,  contact  Paul  W. 
Manning,  Attorney-Adviser,  Office  of 
the  Legal  Adviser,  U.S.  Department  of 
State  [telephone:  202-632-6469).  The 
mailing  address  is  U.S.  Department  of 
State,  SA-5,  L/PD,  Fifth  Floor  (Suite 
5H03),  Washington,  DC  20522-0505. 

Dated:  July  23,  2010. 

Ann  Stock, 

Assistant  Secretary,  Bureau  of  Educational 
and  Cultural  Affairs,  Department  of  State. 

[FR  Doc.  2010-18930  Filed  7-30-10;  8:45  am] 
BILLING  CODE  4710-05-P 
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DEPARTMENT  OF  STATE 

[Public  Notice  7095] 

Culturally  Significant  Objects  imported 
for  Exhibition  Determinations: 

“Literary  Lives:  Portraits  From  the 
Crawford  Art  Gallery  and  Abbey 
Theatre,  Ireland  ” 

summary:  Notice  is  hereby  given  of  the 
following  judicial  immunity 
determinations:  Pursuant  to  the 
authority  vested  in  me  by  the  Act  of 
October  19,  1965  (79  Stat.  985;  22  U.S.C. 
2459),  Executive  Order  12047  of  March 
27,  1978,  the  Foreign  Affairs  Reform  and 
Restructuring  Act  of  1998  (112  Stat. 
2681,  et  seq.;  22  U.S.C.  6501  note,  et 
seq.),  Delegation  of  Authority  No.  234  of 
October  1,  1999,  and  Delegation  of 
Authority  No.  236-3  of  August  28,  2000, 
I  hereby  determine  that  the  objects  to  be 
included  in  the  exhibition  “Literary 
Lives:  Portraits  from  the  Crawford  Art 
Gallery  and  Abbey  Theatre,  Ireland,” 
imported  from  abroad  for  temporary 
exhibition  within  the  United  States,  are 
of  cultural  significance.  The  objects  are 
imported  pursuant  to  loan  agreements 
with  the  foreign  owners  or  cu.stodians. 

I  also  determine  that  the  exhibition  or 
display  of  the  exhibit  objects  at  the 
McMullen  Museum  of  Art,  Boston 
College,  Chestnut  Hill,  Massachusetts, 
from  on  or  about  September  4,  2010, 
until  on  or  about  December  5,  2010,  and 
at  possible  additional  exhibitions  or 
venues  yet  to  be  determined,  is  in  the 
national  interest.  I  have  ordered  that 
Public  Notice  of  these  Determinations 
be  published  in  the  Federal  Register. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information,  including  a  list  of 
the  exhibit  objects,  contact  Paul  Wr 


Manning,  Attorney-Adviser,  Office  of 
the  Legal  Adviser,  U.S.  Department  of 
State  (telephone:  202-632-6469).  The 
mailing  address  is  U.S.  Department  of 
State,  SA-5,  L/PD,  Fifth  Floor  (Suite 
5H03),  Washington,  DC  20522-0505. 

Dated:  July  23,  2010. 

Ann  Stock, 

Assistant  Secretary',  Bureau  of  Educational 
and  Cultural  Affairs,  Department  of  State. 
(FR  Doc.  2010-18931  Filed  7-30-10;  8:45  am] 

BILLING  CODE  4710-05-P 


DEPARTMENT  OF  TRANSPORTATION 

Pipeline  and  Hazardous  Materials 
Safety  Administration 

Office  of  Hazardous  Materials  Safety; 
Notice  of  Applications  for  Modification 
of  Special  Permit 

agency:  Pipeline  and  Hazardous 
Materials  Safety  Administration 
(PHMSA),  DOT. 

ACTION:  List  of  applications  for 
modification  of  special  permits. 

SUMMARY:  In  accordance  with  the 
procedures  governing  the  application 
for,  and  the  processing  of,  special 
permits  from  the  Department  of 
Transportation’s  Hazardous  Material 
Regulations  (49  CFR  Part  107,  Subpart 
B),  notice  is  hereby  given  that  the  Office 
of  Hazardous  Materials  Safety  has 
received  the  applications  described 
herein.  This  notice  is  abbreviated  to 
expedite  docketing  and  public  notice. 
Because  the  sections  affected,  modes  of 
transportation,  and  the  nature  of 
application  have  been  shown  in  earlier 
Federal  Register  publications,  they  are 


not  repeated  here.  Requests  for 
modification  of  special  permits  (e.g.  to 
provide  for  additional  hazardous 
materials,  packaging  design  changes, 
additional  mode  of  transportation,  etc.) 
are  described  in  footnotes  to  the 
application  number.  Application 
numbers  with  the  suffix  “M”  denote  a 
modification  request.  These 
applications  have  been  separated  from 
the  new  application  for  special  permits 
to  facilitate  processing. 

DATES:  Comments  must  be  received  on 
or  before  August  17,  2010. 

ADDRESSES:  Address  Comments  to: 
Record  Center,  Pipeline  and  Hazardous 
Materials  Safety  Administration,  U.S. 
Department  of  Transportation, 
Washington,  DC  20590. 

Comments  should  refer  to  the 
application  number  and  be  submitted  in 
triplicate.  If  confirmation  of  receipt  of 
comments  is  desired,  include  a  self- 
addressed  stamped  postcard  showing 
the  special  permit  number. 

FOR  FURTHER  INFORMATION  CONTACT: 

Copies  of  the  applications  are  available 
for  inspection  in  the  Records  Center, 
East  Building,  PHH-30,  1200  New 
Jersey  Avenue  Southeast,  Washington, 
DC,  or  at  http://www.regulations.gov. 

This  notice  of  receipt  of  applications 
for  modification  of  special  permit  is 
published  in  accordance  with  Part  107  . 
of  the  Federal  hazardous  materials 
transportation  law  (49  U.S.C.  5117(b); 

49  CFR  1.53(b)). 

Issued  in  Washington,  DC,  on  July  23, 
2010. 

Ryan  Paquet, 

Acting  Director,  Office  of  Hazardous 
Materials,  Special  Permits  and  Approvals. 


Application  | 
No. 

Dock-  } 
et  1 
No. 

Applicant 

Regulation(s)  affected  j 

1 

Nature  of  special  permit  thereof 

MODIFICATION  SPECIAL  PERMITS 

11077-M . 

Department  of  Defense, 

Scott  AFB,  IL. 

49  CFR  173.226(b): 
173.227(b). 

To  modify  the  special  permit  by  removing  one  Division 
6.1  hazardous  materials  and  adding  an  additional  Divi¬ 
sion  6.1  hazardous  material. 

12783-M  . 

CryoSurgery,  Inc.,  Nashville, 
TN. 

49  CFR  173.304a(a)  (1); 
173.306(a). 

To  modify  the  special  permit  to  authorize  additional  Divi¬ 
sion  2.2  hazardous  materials. 

13327-M  . 

HAWK  Corporation,  Ard¬ 
more,  OK. 

49  CFR  172.101,  B15  . 

To  modify  the  special  permit  to  allow  manways  manufac¬ 
tured  under  this  special  permit  to  be  installed  on  fiber¬ 
glass  cargo  tanks  manufactured  under  the  terms  of 
other  special  permits. 

14469-M  . 

Space  Systems/Loral,  Palo 
Alto,  CA. 

49  CFR  172.101  column 
(9B). 

To  modify  the  special  permit  to  add  ammonium  hydrox¬ 
ide. 

14844-M  . 

Northern  Air  Cargo,  Anchor¬ 
age,  AK. 

49  CFR  173.302(f)  . 

To  reissue  the  special  permit  orginally  issued  on  an 
emergency  basis  authorizing  the  transportation  in  com¬ 
merce  of  compressed  oxygen  without  rigid  outer  pack¬ 
aging  when  no  other  means  of  transportation  exist. 

14860-M  . 

Alaska  Airlines,  Seattle,  WA 

49  CFR  173.302(f)  . 

To  reissue  the  permit  originally  issued  on  an  emergency 
basis  authorizing  the  transportation  in  commerce  of 
compressed  oxygen  without  rigid  outer  packaging  when 

1  no  other  means  of  transportation  exist. 
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Application 

No. 

Dock¬ 

et 

No. 

Applicant 

Regulation(s)  affected 

Nature  of  special  permit  thereof 

14903-M  . 

Hageland  Aviation  Se.y.oes, 
Anchorage,  AK. 

49  CFR  173.302(f)  . 

To  reissue  the  special  permit  originally  issued  on  an 
emergency  basis  authorizing  the  transportation  in  com¬ 
merce  of  compressed  oxygen  without  rigid  outer  pack¬ 
aging  when  no  other  means  of  transportation  exist. 

14905-M . 

Frontier  Flying  Services,  ! 

Inc.,  Fairbanks,  AK. 

49  CFR  173.302(1)  . 

To  reissue  the  special  permit  originally  issued  on  an 
emergency  basis  authorizing  the  transportation  in  com¬ 
merce  of  compressed  oxygen  without  rigid  outer  pack¬ 
aging  when  no  other  means  of  transportation  exist. 

14906-M . 

i 

Ryan  Air,  Inc.  (Former  • 
Grantee:  Arctic  Transpor¬ 
tation  Services),  Anchor¬ 
age,  AK. 

49  CFR  173.302(f)  . 

To  reissue  the  special  permit  originally  issued  on  an 
emergency  basis  authorizing  the  transportation  in  com¬ 
merce  of  compressed  oxygen  without  rigid  outer  pack¬ 
aging  when  no  other  means  of  transportation  exist. 

14907-M  . 

•  I 

. ! 

!  i 

Conocophillips  Alaska,  Inc., 
Anchorage,  AK. 

49  CFR  172.101  Column 
(9B). 

To  reissue  the  special  permit  originally  issued  on  an 
emergency  basis  authorizing  the  transportation  in  com¬ 
merce  of  compressed  oxygen  without  rigid  outer  pack¬ 
aging  when  no  other  means  of  transportation  exist. 

14909-M .  j 

I 

Lake  Clark  Air,  Inc.,  Port 
Alsworth,  AK. 

49  CFR  173.304(f)  . 

1 

To  reissue  the  special  permit  originally  issued  on  an 
emergency  basis  authorizing  the  transportation  in  com¬ 
merce  of  compressed  oxygen  without  rigid  outer  pack¬ 
aging  when  no  other  means  of  transportation  exist. 

14926-M  . 

I  Lynden  Air  Cargo,  Anchor¬ 
age,  AK. 

49  CFR  173.302(f)  . 

To  reissue  the  special  permit  originally  issued  on  an 
emergency  basis  authorizing  the  transportation  in  com¬ 
merce  of  compressed  oxygen  without  rigid  outer  pack¬ 
aging  when  no  other  means  of  transportation  exist. 

14927-M- . 

Era  Aviation,  Inc.,  Anchor¬ 
age,  AK. 

49  CFR  173.302(f)  . 

To  reissue  the  special  permit  originally  issued  on  an 
emergency  basis  authorizing  the  transportation  in  com¬ 
merce  of  compressed  oxygen  without  rigid  outer  pack¬ 
aging  when  no  other  means  of  transportation  exist. 

14931-M  . 

Tucker  Aviation  Inc., 

I  Dillingham,  AK. 

I 

I 

J _ 

49  CFR  173.302(f)  . 

J _ 

To  reissue  the  special  permit  originally  issued  on  an 
emergency  basis  authorizing  th6  transportation  in  com¬ 
merce  of  compressed  oxygen  without  rigid  outer  pack¬ 
aging  when  no  other  means  of  transportation  exist. 

|FR  Doc.  2010-18711  Filed  7-30-10;  8:45  am] 
BILUNG  CODE  4909-60-M 

DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Office  of  Commercial  Space 
Transportation;  Notice  of  Availability 
of  the  Final  Supplemental 
Environmental  Assessment  and 
Finding  of  No  Significant  Impact  to  the 
September  2008  Environmental 
Assessment  for  Space  Florida  Launch 
Site  Operator  License,  Brevard  County, 
FL 

AGENCY:  The  Federal  Aviation 
Administration  (FAA),  lead  Federal 
agency  and  United  States  Air  Force, 
cooperating  agency. 

ACTION:  Notice  of  Availability  of  Final 
SEA  and  FONSI. 


SUMMARY:  In  accordance  with  National 
Environmental  Policy  Act  of  1969 
(NEPA),  as  amended  (42  U.S.C.  4321  et 
seq.).  Council  on  Environmental  Quality 
NEPA  implementing  regulations  (40 
CFR  Pcirts  1500-1508),  and  FAA  Order 
1050.1E,  Change  1,  the  FAA  is 
announcing  the  availability  of  the  Final 
Supplemental  Environmental 


Assessment  (Final  SEA)  and  Finding  of 
No  Significant  Impact  (FONSI)  to  the 
September  2008  Environmental 
Assessment  for  Space  Florida  Launch 
Site  Operator  License.  The  Final  SEA 
was  prepared  in  response  to  an 
application  for  a  Launch  Site  Operator 
License  from  Space  Florida.  Under  the 
Proposed  Action,  the  FAA  would  issue 
a  Launch  Site  Operator  License  to  Space 
Florida  to  operate  a  commercial  space 
launch  site  at  Launch  Complex  36  (LC- 
36)  and  LC-46  at  Cape  Canaveral  Air 
Force  Station  (CCAFS)  in  Brevard 
County,  Florida.  The  license  would 
allow  Space  Florida  to  support  vertical 
launches  of  both  solid  and  liquid 
propellant  launch  vehicles  frorti  LC-36 
and  LC-46.  LC-46  is  the  easternmost 
launch  complex  at  CCAFS,  located  at 
the  tip  of  Cape  Canaveral,  and  LC-36  is 
located  in  the  east-central  portion  of 
CCAFS.  The  Final  SEA  addresses  the 
potential  environmental  impacts  of 
issuing  a  Launch  Site  Operator  License 
for  the  Proposed  Action  and  the  No 
Action  Alternative. 

The  FAA  has  posted  the  Final  SEA 
and  FONSI  on  the  FAA  Office  of 
Commercial  Space  Transportation  Web 
site  at  http://www.faa.gov/about/ 
office_org/headquarters_offices/ast/.  In 
addition,  copies  of  the  Final  SEA  and 


FONSI  were  sent  to  persons  and 
agencies  on  the  distribution  list  (found 
in  Chapter  8  of  the  Final  SEA).  A  paper 
copy  and  a  CD  version  of  the  Final  SEA 
and  FONSI  may  be  reviewed  during 
regular  business  hours  at  the  following 
locations: 

Titusville  Public  l.ibrary,  2121  S. 

Hopkins  Ave.,  Titusville,  FL  32780. 
Cocoa  Beach  Public  Library,  550  North 
Brevard  Ave,  Cocoa  Beach,  FL  32931. 
Cape  Canaveral  Public  Library,  201  Polk 
Avenue,  Cape  Canaveral,  FL  32920. 
Merritt  Island  Public  Library,  1195 
North  Courtenay  Parkway,  Merritt 
Island,  FL  32953. 

Additional  Information 

Under  the  Proposed  Action,  the  FAA 
would  issue  a  Launch  Site  Operator 
License  to  Space  Florida  to  operate  LC- 
36  and  LC-46  as  a  commercial  space 
launch  site  for  vertical  launches  of  both 
solid  and  liquid  propellant  launch 
vehicles.  The  proposed  activities  at  LC- 
46  remain  consistent  with  those 
analyzed  in  the  2008  EA  which 
analyzed  the  potential  environmental 
impacts  of  the  FAA  issuing  a  Launch 
Site  Operator  License  to  Space  Florida 
to  operate  a  commercial  space  launch 
site  at  LC-46.  The  2008  EA  analyzed  the 
operation  of  several  types  of  vertical 
launch  vehicles  from  LC-46,  including 
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Athena-1  and  Athena-2,  Minotaur, 
Taurus,  Falcon  1,  Alliant  Techsystems 
small  launch  vehicles,  and  other 
Castor®'  120-based  or  Minuteman- 
derivative  booster  vehicles. 

The  Proposed  Action  also  includes 
construction  and  operation  activities  to 
redevelop  LC-36  into  commercial  space 
launch  site.  The  Final  SEA  expands  on 
the  analysis  provided  in  the  2008  EA  to 
include  an  analysis  of  the  potential 
environmental  impacts  of  the 
construction  and  operation  activities 
associated  with  the  redevelopment  of 
LC-36  into  a  commercial  space  launch 
site.  Redeveloping  LC-36  into  a  multi¬ 
use  commercial  space  launch  site 
involves  construction  of  facilities  to 
launch  a  Generic  Launch  Vehicle  (GLV), 
which  is  a  conceptual  (or  “surrogate”) 
liquid  propellant  medium  class  launch 
vehicle  with  a  solid  propellant  second 
stage,  and  a  bipropellant  third  stage, 
used  for  the  purposes  of  the 
environmental  review.  Redevelopment 
activities  at  LG-36  would  include 
building  access  roads;  erecting  a 
security  fence;  reconstituting  several 
existing  facilities;  constructing  an 
elevated  launch  deck,  associated  flame 
ducts,  water  storage  tank,  and  water 
deluge  containment  pool;  and  installing 
electrical,  communication,  and  air 
systems.  Redevelopment  would  occur  in 
phases  dictated  by  costs  and  schedule, 
and  facility  construction  or 
modifications  would  take  place  only  on 
previously  disturbed  ground.  The  only 
alternative  to  the  Proposed  Action  is  the 
No  Action  Alternative.  Under  this 
alternative,  the  FAA  would  not  issue  a 
Launch  Site  Operator  License  to  Space 
Florida  for  commercial  launches  from 
LC-36  and  LC-46  at  CCAFS. 

Resource  areas  were  considered  to 
provide  a  context  for  understanding  and 
assessing  the  potential  environmental 
effects  of  the  Proposed  Action,  with 
attention  focused  on  key  issues.  The 
resource  areas  considered  in  the  Final 
SEA  included  air  quality;  biological 
resources  (terrestrial  vegetation  and 
wildlife,  marine  species,  and  protected 
species);  compatible  land  use  (land  use, 
light  emissions,  visual  resources,  and 
coastal  resources);  cultural  resources 
and  Section  4(f)  properties;  hazardous 
materials,  solid  waste,  and  pollution 
prevention;  noise;  socioeconomic 
resources;  and  water  resources  (surface 
water,  groundwater,  floodplains,  and 
wetlands).  Potential  cumulative  impacts 
of  the  Proposed  Action  are  also 
addressed  in  the  Final  SEA. 

The  FAA  published  a  Notice  of 
Availability  of  the  Draft  SEA  in  the 
Federal  Register  on  April  1,  2010, 
which  started  a  30-day  public  review 
and  comment  period.  One  written 


comment  was  received  during  the 
public  comment  period.  The  Final  SEA 
responds  to  all  substantive  comments 
and  includes  any  changes  or  edits 
resulting  from  the  comments  received. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Daniel  Czelusniak,  Environmental 
Specialist,  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW.,  Suite  331,  Washington, 

DC  20591,  by  e-mail  at 
DanieI.Czelusniak@faa.gov,  or  by  phone 
at  (202)  267-5924. 

Issued  in  Washington,  DC  on  (uly  23,  2010. 
Michael  McElligott, 

Manager,  Space  Systems  Development 
Division. 

[FR  Doc.  2010-18740  Filed  7-30-10;  8;45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Railroad  Administration 

Notice  of  Buy  America  Waiver  Request 
by  Northern  New  England  Passenger 
Rail  Authority  To  Purchase  3,340 
AREMA  Specified  Carbon  Steel 
Standard  1  Vs  Nominal  Diameter  Nuts 

agency:  Federal  Railroad 
Administration  (FRA),  United  States 
Department  of  Transportation  (DOT). 
ACTION:  Notice  of  Buy  America  waiver 
request  and  request  for  comment. 

SUMMARY:  FRA  is  issuing  this  notice  to 
advise  the  public  that  the  Northern  New 
England  Passenger  Rail  Authority 
(NNEPRA)  is  seeking  a  waiver  from 
FRA’s  Buy  America  requirement — 49 
U.S.C.  24405(a).  NNEPRA  was  awarded 
$35  million  in  an  America  Recovery  and 
Reinvestment  Act  (“Recovery  Act”)  grant 
to  extend  Amtrak’s  Downeaster 
passenger  service  from  its  existing  route 
of  Boston,  Massachusetts  to  Portland, 
Maine  further  north  to  Brunswick, 

Maine  with  a  stop  in  Freeport,  Maine. 
The  project  requires  the  purchase  and 
use  of  3,340  AREMA  specified  carbon 
steel  standard  IVa  nominal  diameter 
nuts.  NNEPRA  seeks  the  waiver  under 
49  U.S.C.  24405(a)(2)(B)  in  that  it  asserts 
that  the  specific  nuts  it  needs  are  not 
produced  in  the  United  States  in  a 
sufficient  arid  reasonably  available 
amount  or  are  not  of  a  satisfactory 
quality. 

DATES:  Written  comments  on  NNEPRA’s 
Buy  America  waiver  request  should  be 
provided  to  the  FRA  on  or  before 
August  12,  2010. 

ADDRESSES:  Please  submit  your 
comments  by  one  of  tbe  following 
means,  identifying  your  submissions  by 
docket  number  FRA-2010— 0122.  All 


electronic  submissions  must  be  made  to 
the  U.S.  Government  electronic  site  at 
http://www.regulations.gov. 

Commenters  should  follow  the 
instructions  below  for  mailed  and  hand- 
delivered  comments. 

(1)  Web  Site:  http:// 
www.regulations.gov.  Follow  the 
instructions  for  submitting  comments 
on  the  U.S.  Government  electronic 
docket  site; 

(2)  Fax;  (202)  493-2251; 

(3)  Mail:  U.S.  Department  of 
Transportation,  1200  New  Jersey 
Avenue,  SE.,  Docket  Operations,  M-30, 
Room  W12-140,  Washington,  DC 
20590-0001;  or 

(4)  Hand  Delivery':  Room  Wl  2-140  on 
the  first  floor  of  the  West  Building,  1200 
New  Jersey  Avenue,  SE.,  Washington, 

DC  20590,  between  9  a.m.  and  5  p.m., 
Monday  through  Friday,  except  Federal 
holidays. 

Instructions:  All  submissions  must 
make  reference  to  the  “Federal  Railroad 
Administration”  and  include  docket 
number  FRA-2010-0122.  Due  to 
security  procedures  in  effect  since 
October  2001,  mail  received  through  the 
U.S.  Postal  Service  may  be  subject  to 
delays.  Parties  making  submissions 
responsive  to  this  notice  should 
consider  using  an  express  mail  firm  to 
ensure  the  prompt  filing  of  any 
submissions  not  filed  electronically  or 
by  hand.  Note  that  all  submissions 
received,  including  any  personal 
information  therein,  will  be  posted 
without  change  or  alteration  to  http:// 
www.regulations.gov.  For  more 
information,  you  may  review  DOT’s 
complete  Privacy  Act  Statement'in  the 
Federal  Register  published  on  April  11, 
2000  (65  FR  19477),  or  visit  http:// 
www.reguIations.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  For 

questions  about  this  notice,  plea.se 
contact  Ms.  Linda  Martin.  Attorney- 
Advisor,  FRA  Office  of  Ghief  Counsel, 
(202)  49.3-6062  or  via  e-mail  at 
Linda.Martin@dot.gov. 

SUPPLEMENTARY  INFORMATION:  The 
Recovery  Act  requires  FRA  to  apply  the 
Buy  America  provisions  contained  in 
the  Passenger  Rail  Investment  and 
Improvement  Act  of  2008  (PRIIA),  at  49 
U.S.C.  24405(a),  to  grants  obligated  with 
Recovery  Act  funds.  49  U.S.C. 
24405(a)(1)  authorizes  the  Secretary  of 
Transportation  (“Secretary”)  to  obligate 
grant  funds  only  if  the  steel,  iron,  and 
manufactured  goods  u.sed  in  the  project 
are  produced  in  the  United  States. 
However,  49  U.S.C.  24405(a)(2)  al.so 
permits  the  Secretary  to  waive  the  Buy 
America  requirements  if  he  finds  that: 
(A)  Applying  paragraph  (1)  would  be 
■  inconsistent  with  the  public  interest;  (B) 
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the  steel,  iron,  and  goods  manufactured 
in  the  United  States  are  not  produced  in 
sufficient  and  reasonably  available 
amount  or  are  not  of  a  satisfactory 
quality:  (C)  rolling  stock  or  power  train 
equipment  cannot  be  bought' or 
delivered  to  the  United  States  within  a 
reasonable  time;  or  (D)  including 
domestic  material  will  increase  the  cost 
of  the  overall  project  by  more  than  25 
percent. 

If  the  Secretary  determines  that  it  is 
necessary  to  waive  the  Buy  American 
provisions,  49  U.S.C.  244d5(a)(4) 
requires  that  the  Secretary  provide 
public  notice  of  such  a  finding  and 
provide  an  opportunity  for  comment.  In 
addition,  PRIIA  requires  a  detailed 
written  jbstification  for  the  decision  be 
published  in  the  Federal  Register.  This 
notice  intends  to  inform  the  public  that 
NNEPRA  has  requested  a  Buy  America 
waiver  for  3,340  AREMA  Specified 
Carbon  Steel  Standard  IVa  Nominal 
Diameter  Nuts  and  to  request  public 
comment  on  the  potential  waiver. 

NNEPRA  was  awarded  a  $35,000,000 
Recovery  Act  grant  to  extend  Amtrak 
Downeaster  passenger  service  from  its 
existing  route  of  Boston,  Massachusetts 
to  Portland,  Maine  further  north  on  to 
Brunswick.  Maine  with  a  stop  in 
Freeport,  Maine.  The  Project  includes 
the  rehabilitation  of  existing  rail  lines 
owned  by  Pan  Am  Railways, 
construction  of  two  passenger  platforms, 
the  rehabilitation  of  36  grade  crossings, 
upgrades  to  signals,  the  installation  of 
signals  on  the  Brunswick  Branch,  and 
other  right-of-way  improvements. 

NNEPRA  has  requested  the  waiver 
pursuant  to  49  U.S.C.  24405(a)(2)(B) 
because  it  believes  that  for  the  reasons 
set  forth  in  this  notice  the  manufactured 
good.ST  3,340  AREMA  Specified  Carbon 
Steel  Standard  IVs  Nominal  Diameter 
Nu\s,  are  not  reasonably  available  in  the 
United  States  and  that  therefore  a 
waiver  is  warranted.  The  project  calls 
for  3,340  AREMA  specified  carbon  steel  • 
standard  IVs  nominal  diameter  nuts  that 
measure  1.8125"  across  the  flats  and  are 
1.125"  thick  to  be  used  with  3,340  track 
bolts  and  3,340  spring  washers.  All  but 
80  of  the  nuts  and  bolts  will  be  removed 
when  the  joints  are  welded  at  a  later 
date.  The  cost  of  the  nut  is  estimated  to 
be  $0.75  (Seventy  Five  Cents)  each.  In 
its  waiver  request,  NNEPRA  asserts  that 
only  $60.00  worth  of  non-domestic 
material  will  remain  in  the  project  upon 
completion  though  this  is  largely 
irrelevant  because  FRA’s  Buy  America 
requirement  includes  construction 
materials,  as  well  as  materials  left  in  any 
finished  projects.  The  track  bolts  and 
spring  washers  are  domestically 
produced;  however,  NNEPRA  asserts 
that  the  nuts  are  not  available  from  a 


domestic  source.  NNEPRA  asserts  that  it 
verified  independently  wdth  six  of  the 
major  track  material  suppliers  and 
manufacturers  that  the  nut  is  indeed  not 
available  domestically.  The  companies 
contacted  were:  Atlantic  Track  and 
Turnout,  L.B.  Foster,  Progress  Rail, 
Unitrac,  A&K  Railroad  and  Rockford 
Products. 

With  this  information  in  mind  and  in 
order  to  completely  understand  the  facts 
surrounding  NNEPRA’s  request,  FRA 
seeks  comment  from  all  interested 
parties  regarding  the  availability- of 
domestically  manufactured  track  nuts  as 
described,  and  the  potential  Buy 
America  waiver. 

Issued  in  Washington,  DC,  on  July  27, 

2010. 

Mark  E,  Yachmetz, 

Associate  Administrator  for  Railroad 
Development,  Federal  Railroad 
Administration. 

[FR  Doc.  2010-18807  Filed  7-30-10;  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Motor  Carrier  Safety 
•Administration 

[FMCSA  Docket  No.  FMCSA-2006-25756] 

Commercial  Driver’s  License  (CDL) 
Standards;  Volvo  Trucks  North 
America,  Renewal  of  Exemption 

agency:  Federal  Motor  Carrier  Safety 
Administration  (FMCSA),  DOT. 

ACTION:  Notice  of  renewal  of  exemption; 
request  for  comments. 

SUMMARY:  FMCSA  renews  an  exemption 
from  the  requirement  to  hold  a  , 
commercial  driver’s  license  (CDL) 
submitted  by  Volvo  Trucks  North 
America  (Volvo)  on  behalf  of  an 
employee.  Volvo  requested  renewal  of 
the  CDL  exemption  for  a  Sw^edish 
engineer  employed  by  the  company  to 
enable  this  individual  to  continue  test¬ 
driving  commercial  motor  vehicles 
(CMVs)  in  the  United  States.  This 
individual  holds  a  valid  Swedish  CDL. 
FMCSA  believes  that  the  training 
program  and  knowledge  and  skills 
testing  that  drivers  must  undergo  to 
obtain  a  Swedish  CDL  ensure  a  level  of 
safety  equivalent  to,  or  greater  than,  the 
level  of  safety  that  would  be  obtained  by 
complying  with  the  U.S.  requirement  for 
a  CDL. 

DATES:  Comments  must  be  received  on 
or  before  September  1,  2010.  Effective 
date  of  the  exemption  is  June  18,  2010 
to  June  18,  2012. 

ADDRESSES:  You  may  submit  comments 
’  identified  by  Federal  Docket 


Management  System  Number  FMCSA- 
2006-25756  by  any  of  the  following 
methods; 

•  Federal  eBuIemaking  Portal:  Go  to 
http:// WWW. regulations. gov.  In  the 
ENTER  KEYWORD  OR  ID  box  enter 
FMCSA-2006-25756  and  click  on  the 
tab  labeled  SEARCH.  On  the  ensuing 
page,  click  on  any  tab  labeled  SUBMIT 
A  COMMENT  on  the  extreme  right  of 
the  page  and  a  page  should  open  that  is 
titled  “Submit  a  Comment.”  "You  may 
identify  yourself  under  section  1, 

ENTER  INFORMATION,  or  you  may 
skip  section  1  and  remain  anonymous. 
You  pnter  your  comments  in  section  2, 
TYPE  COMMENT  &  UPLOAD  FILE. 
When  you  are  ready  to  submit  your 
comments,  click  on  the  tab  labeled 
SUBMIT.  Your  comment  is  then 
submitted  to  the  docket;  and  you  will 
receive  a  tracking  number. 

•  Fax;  1-202-493-2251. 

•  Mail:  Docket  Management  Facility: 
U.S.  Department  of  Transportation,  1200 
New  Jersey  Avenue,  SE.,  West  Building, 
Ground  Floor,  Room  W12-140, 
Washington,  DC  20590-0001. 

•  Hand  Delivery:  West  Building, 
Ground  Floor,  Room  W12-140,  1200 
New  Jersey  Avenue,  SE.,  Washington, 

DC,  between  9  a.m.  and  5  p.m.  e.t., 
Monday  through  Friday,  except  Federal 
holidays.  * 

Instructions:  All  submissions  must 
include  the  Agency  name  and  docket 
number.  For  detailed  instructions  on 
submitting  comments  and  additional 
information  on  the  exemption  process, 
see  the  Public  Participation  heading 
below.  Note  that  all  comments  received 
will  be  posted  without  change  to 
www.regulations.gov,  including  any 
personal  information  provided.  Please 
see  the  Privacy  Act  heading  below. 

Docket:  For  access  to  the  docket  to 
read  background  documents  or 
comments  received,  go  to  http:// 
ww'iv.regulations.gov  at  any  time,  and  in 
the  ENTER  KEYWORD  OR  ID  box  enter 
FMCSA-2006-25756  and  click  on  the 
tab  labeled  SEARCH. 

Privacy  Act:  Anyone  is  able  to  search 
the  electronic  form  of  all  comments 
received  into  any  of  our  dockets  by  the 
name  of  the  individual  submitting  the 
comment  (or  signing  the  comment,  if 
submitted  on  behalf  of  an  association, 
business,  labor  union,  etc.).  You  may 
review  DOT’s  complete  Privacy  Act 
Statement  in  the  Federal  Register 
published  on  April  11,  2000  (65  FR 
19476)  or  you  may  visit  http:// 
wvi'w.regulations.gov. 

Public  Participation:  The  http:// 
w'w'w. regulations.gov  Web  site  is 
generally  available  24  hours  each  day, 
365  days  each  year.  You  can  get 
electronic  submission  and  retrieval  help 
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and  guidelines  under  the  “help”  section 
of  the  http://www.reguIations.gov  Web 
site  and  also  at  the  DOT’s  http:// 
docketsinfo.dot.gov  \Neh  site.  If  you 
want  us  to  notify  you  that  we  received 
your  comments,  please  include  a  self- 
addressed,  stamped  envelope  or 
postcard  or  print  the  acknowledgment 
page  that  appears  after  submitting 
comments  online. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 

Christine  Hydock,  FMCSA  Driver  and 
Carrier  Operations  Division,  Office  of 
Bus  and  Truck  Standards  and 
Operations,  Telephone:  202-.366-4325. 
E-mail:  MCPSD@dot.gov. 

SUPPLEMENTARY  INFORMATION: 

Background 

Under  49  U.S.C.  31136(e)  and  31315, 
FMCSA  may  renew  an  exemption  from 
the  CDL  requirements  of  49  CFR  383.23 
for  a  maximum  2-year  period  if  it  finds 
“such  exemption  would  likely  achieve  a 
level  of  safety  that  is.  equivalent  to,  or 
greater  than,  the  level  that  would  be 
achieved  absent  such  exemption.”  The 
procedures  for  requesting  an  exemption 
(including  renewals)  are  prescribed  in 
49  CFR  part  381-. 

Volvo  Application  for  Exemption 
Renewal 

Volvo  applied  for  a  2-year  renewal  of 
an  exemption  from  49  CFR  383.23,  the 
CDL  requirement  for  drivers  operating 
CMVs,  for  Andreas  Hamsten.  A  copy  of 
the  request  for  renewal,  dated  May  12, 
2010,  is  in  the  docket  identified  at  the 
beginning  of  this  notice. 

FMCSA  initially  granted  an 
exemption  to  three  Swedish  engineers 
and  technicians  employed  by  Volvo  on 
June  18,  2008  (73  FR  34828).  Detailed 
information  about  the  qualifications  and 
experience  of  each  of  the  three  drivers, 
including  Mr.  Hamsten,  was  provided 
by  Volvo  in  its  original  application,  a 
copy  of  which  is  in  the  docket 
referenced  above.  Volvo  is  seeking  a 
renewal  of  this  exemption  because  Mr. 
Hamsten  is  a  citizen  and  resident  of 
Sweden,  and  cannot  easily  obtain  a  non¬ 
resident  CDL,  given  the  small  number  of 
States  willing  to  issue  such  a  license. 
Renewal  of  the  exemption  will  enable 
Mr.  Hamsten  to  operate  CMVs  in  the 
U.S.  and  continue  to  support  Volvo’s 
field  tests  to  meet  future  clean  air 
standards,  to  test  drive  prototype 
vehicles  at  their  test  site,  and  to  deliver 
the  vehicles,  if  necessary.  It  is  estimated 
that  he  will  drive  approximately  2,500 
miles  per  year  on  U.S.  roads.  Mr. 
Hamsten  is  an  experienced  CMV 
operator  holding  a  valid  Swedish-issued 
CDL.  He  has  received  extensive  CMV 
training,  and  has  satisfied  strict 


regulations  in  Sweden  in  order  to  obtain 
a  CDL.  Volvo  explained  in  detail  in 
earlier  exemption  requests  the  rigorous 
training  program  and  knowledge  and 
skills  tests  that  applicants  for  a  Swedish 
CDL  must  undergo.  Volvo  also  argued  in 
prior  exemption  requests  that  tiie 
Swedish  knowledge  and  .skills  tests  and 
training  program  ensure  ihat  Volvo’s 
drivers  operating  under  the  exemption 
will  achieve  a  level  of  safety  that  is 
equivalent  to,  or  greater  than,  the  level 
of  safety  obtained  by  complying  with 
the  U.S.  requirement  for  a  CDL. 

Method  To  Ensure  an  Equivalent  or 
Greater  Level  of  Safety 

FMCSA  has  previously  determined 
that  the  process  for  obtaining  a  Swedish 
CDL  is  comparable  to,  or  as  effective  as, 
the  requirements  of  Part  383,  and 
adequately  assesses  the  driver’s  ability 
to  operate  CMVs  in  the  U.S.  In  the  past 
2  years,  FMCSA  has  published  several 
notices  of  similar  Volvo  exemption 
requests:  the  most  recent  Agency  notice 
of  final  disposition  was  published  on 
June  14,  2010,  granting  an  exemption  to 
2  Volvo  drivers  for  2  years  (75  FR 
33662). 

Granting  of  Exemption  Renewal 

FMCSA  has  evaluated  Volvo’s 
application  for  renewal  of  Mr. 

Hamsten’s  exemption  and  decided  to 
grant  it  for  an  additional  2-year  period, 
i.e.,  from  June  18,  2010,  through  June 
18,  2012.  Mr.  Hamsten’s  exemption  is 
renewed  subject  to  the  following  terms 
and  conditions:  (1)  This  exemption  is 
valid  only  when  Mr.  Hamsten  is  acting 
within  the  scope  of  his  employment  by 
Volvo;  (2)  He  and  Volvo  must  adhere  to 
drug  and  alcohol  regulations,  including 
testing,  as  provided  by  in  49  CFR  part 
382;  (3)  He  and  Volvo  must  adhere  to 
driver  disqualification  rules  under  49 
CFR  parts  383  and  391  that  apply  to 
other  CMV  drivers  in  the  United  States; 
(4)  He  is  subject  to  all  other  provi.sions 
of  the  Federal  Motor  Carrier  Safety 
Regulations  (FMCSRs)  (49  CFR  390- 
397)  unless  specifically  exempted 
herein;  (5)  He  must  keep  a  copy  of  the 
exemption  on  the  vehicle  at  all  times  for 
presentation  to  a  duly  authorized 
Federal,  State,  or  local  enforcement 
official;  (6)  Volvo  must  notify  FMCSA  in 
writing  of  any  accident,  as  defined  in  49 
CFR  390.5,  involving  this  exempted  • 
driver;  and  (7)  Volvo  must  notify 
FMCSA  in  writing  if  this  driver  is 
convicted  of  a  disqualifying  offense 
described  in  sections  383.51  or  391.15 
of  tbe  FMCSRs. 

This  exemption  will  be  valid  for  2 
years  unless  rescinded  earlier  by 
FMCSA.  Mr.  Hamsten’s  exemption  will 
be  rescinded  if:  (1)  He  fails  to  comply 


with  the  terms  and  conditions  of  the 
exemption;  (2)  The  exemption  has 
resulted  in  a  lower  level  of  safety  than 
was  maintained  before  it  was  granted;  or 
(3)  Continuation  of  the  exemption 
would  not  be  consistent  with  the  goals 
and  objectives  of  49  U.S.C.  31136(e)  and 
31315. 

Request  for  Comments 

In  accordance  with  49  U.S.C.  31136(e) 
and  31315(h)(4),  FMCSA  reque.sts  public 
comment  on  the  renewal  of  Mr. 
Hamsten’s  exemption  from  the 
requirements  of  49  CFR  383.23.  The 
Agency  requests  that  interested  parties 
with  specific  data  concerning  Mr. 
Hamsten’s  safety  record  submit 
comments  by  September  1,  2010. 

FMCSA  will  review  all  comments 
received  by  this  date  and  determine 
whether  renewal  of  the  exemption  is 
consistent  With  the  requirements  of  49 
U.S.C.  31136(e)  and  31315. 

FMCSA  believes  the  requirements  for 
renewal  of  an  exemption  under  49 
U.S.C.  31136(e)  and  31315  can  be 
satisfied  by  granting  the  renewal*  and 
then  requesting  and  subsequently 
evaluating  comments  submitted  by 
interested  parties.  As  indicated  above, 
on  one  prior  occasion,  the  Agency 
determined  that  providing  an  exemption 
for  this  Volvo  driver  does  not 
compromi.se  the  level  of  safety  that 
would  exist  if  the  exemption  were  not 
granted.  The  prior  FMCSA  decision  was 
based  on  careful  consideration  of  the 
comments  received,  and  on  the  merits  of 
each  driver’s  demonstrated  knowledge 
and  skills  about  the  safe  operation  of 
CMVs.  Interested  parties  or 
organizations  possessing  inforiiicltion 
that  would  show  that  Mr.  Hamsten  is 
not  currently  achieving  the  requisite 
statutory  level  of  safety  should 
immediately  notify  FMCSA.  The 
Agency  will  evaluate  any  adverse 
information  submitted  and,  if  safety  is 
being  compromised  or  if  the 
continuation  of  the  exemption  is  not 
consistent  with  49  U.S.C.  31136(e)  and 
31315(b)(4),  FMCSA  will  take 
immediate  steps  to  revoke  the 
exemption. 

Issued  on:  July  27,  2010. 

Larry  W.  Minor, 

Associate  Administrator  for  Policy  and 
Program  Development. 

[FR  Doc.  2010-18823  Filed  7-30-10;  8:45  am| 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Motor  Carrier  Safety 
Administration 

[Docket  No.  FMCSA-2008-0078] 

Commercial  Driver’s  License  (CDL) 
Standards;  Rotel  North  American 
Tours,  LLC;  Application  for  Renewal  of 
Exemption 

agency:  Federal  Motor  Carrier  Safety 
Administration  (FMCSA),  DOT. 

ACTION:  Notice  of  final  disposition. 

SUMMARY:  FMCSA  renews  an  exemption 
held  by  22  drivers  of  Rotel  North 
American  Tours,  LLC  (Rotel)  to  enable 
them  to  operate  commercial  motor 
vehicles  (CMVs)  in  the  U.S.  with 
German  commercial  driver’s  licenses 
(CDLs)  and  without  CDLs  issued  by  one 
of  the  States.  Rotel  conducts  tours  of  the 
U.S.  on  a  seasonal  basis  for  Europeans. 

It  uses  motor  coaches  that  are  equipped 
with  onboard  sleeping  and  eating 
facilities.  The  drivers,  in  addition  to 
operating  the  CMVs,  provide  oral 
commentary  in  German.  Rotel 
previously  was  able  to  conduct  these 
operations  without  exemption  because 
its  drivers  were  able  to  obtain  (and 
renew)  non-resident  CDLs  from  certain 
States.  However,  there  are  currently  no 
States  willing  to  issue  non-resident 
CDLs. 

DATES:  This  exemption  is  effective  from 
July  31,  2010,  through  July  30,  2012. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Robert  F.  Schultz,  Jr.,  FMCSA  Driver 
and  Carrier  Operations  Division,  Office 
of  Bus  and  Truck  Standards  and 
Operations.  Telephone:  202-366-4325. 
E-mail:  MCPSD@dot.gov. 

SUPPLEMENTARY  INFORMATION: 

Background 

Under  49  CFR  part  383,  operators  of 
CMVs  are  required  to  possess  a  valid 
CDL  issued  by  one  of  the  States  of  the 
U.S.  (49  CFR  383.23).  Under  49  U.S.C. 
31315  and  31136(e),  FMCSA  may  grant 
an  exemption  from  certain  regulatory 
requirements,  including  the  CDL 
requirements  of  49  CFR  part  383  for  a 
2-year  period  if  it  finds  “such  exemption 
would  likely  achieve  a  level  of  safety 
that  is  equivalent  to,  or  greater  than,  the 
level  of  safety  that  would  be  achieved 
absent  such  exemption”  (49  CFR 
381.305(a)). 

Rotel’s  Request  for  Exemption 

Rotel,  headquartered  in  Terre  Haute, 
Indiana,  conducts  bus  tours  of  the 
United  States,  Canada,  and  Mexico  for 
Europeans  from  the  end  of  March 
through  the  middle  of  October  each 


year.  It  currently  has  22  bus  drivers  and 
11  customized  buses  dedicated  to  these 
operations.  Rotel  states  that  it  offers  a 
unique  touring  experience  in  that  each 
of  its  buses  is  equipped  with  a  galley 
that  allows  Rotel  to  offer  dining  with 
European  cuisine.  In  addition,  each  bus 
is  equipped  with  sleeping 
accommodations  for  the  passengers. 

Rotel  drivers  operate  the  buses  and 
deliver  oral  commentary  in  German 
during  the  tour.  The  Rotel  buses  are 
CMVs  as  defined  in  49  CFR  383.5. 
Therefore,  the  operators  of  the  buses 
must  possess  a  valid  U.S.  CDL  (49  CFR 
383.23).  At  one  time,  Rotel’s  German 
drivers  could  obtain  a  non-resident  CDL 
in  most  States.  However,  Rotel  reports 
that  because  of  heightened  security 
concerns  across  the  U.S.,  no  State 
currently  issues  non-resident  CDLs. 

Rotel  requests  that  FMCSA  continue  to 
exempt  its  22  bus  drivers  from  the 
requirement  that  they  possess  a  CDL 
issued  by  a  State,  so  that  the  drivers 
may  operate  these  11  buses  without  a 
U.S.  CDL  on  a  seasonal  basis  for  a 
period  of  2  years. 

Rotel’s  drivers  are  residents  and 
citizens  of  Germany.  They  hold  German 
CDLs,  but  the  German  CDL  is  not 
recognized  in  the  U.S.  Rotel  prefers  to  ■ 
use  native  German  drivers  to  conduct 
the  tours.  Rotel  experimented  with 
using  other  drivers,  but  found  that  the 
quality  of  its  tour  service  was  affected 
adversely. 

Rotel  believes  that  each  of  these 
drivers  possesses  sufficient  knowledge, 
skills,  and  experience  to  ensure  a*level 
of  safety  that  is  equivalent  to,  or  greater 
-than,  the  level  of  safety  that  would  be 
obtained  by  complying  with  the 
requirement  for  a  U.S.  CDL.  A  copy  of 
Rotel’s  application  for  exemption  is 
available  for  review  in  the  docket  for 
this  notice. 

Method  To  Ensure  an  Equivalent  or 
Greater  Level  of  Safety 

Drivers  applying  for  a  German-issued 
CDL  must  undergo  a  training  program 
and  pass  knowledge  and  skills  tests. 
FMCSA  has  previously  determined  in 
this  matter  that  the  process  for  obtaining 
a  German-issued  CDL  adequately 
assesses  the  driver’s  ability  to  operate 
CMVs  in  the  U.S.  safely.  Therefore,  the 
process  for  obtaining  a  German-issued 
CDL  is  considered  to  be  comparable  to, 
or  as  effective  as,  the  requirements  of  49 
CFR  part  383  for  obtaining  a  CDL  in  the 
U.S. 

Comments 

On  June  14,  2010,  FMCSA  published 
notice  of  this  application  for  renewal, 
and  asked  for  public  comment  (75  FR 
33661).  No  comments  were  received  in 


the  public  docket  by  the  close  of  the 
comment  period. 

FMCSA  Decision 

The  FMCSA  has  evaluated  Rotel’s 
application  for  renewal,  and  believes 
that  Rotel’s  overall  safety  performance 
as  reflected  in  its  2010  FMCSA 
“satisfactory”  rating,  as  well  as  the 
knowledge  and  skills  possessed  by  these 
drivers  as  a  result  of  the  training 
program  to  which  all  German  CDL 
applicants  are  exposed,  ensure  that  each 
of  these  22  drivers  will  likely  achieve  a 
level  of  safety  that  is  equivalent  to,  or 
greater  than,  the  level  of  safety  achieved 
without  the  exemption  (49  CFR 
381.305(a)).  The  Agency  has  granted  the 
exemption  for  a  two-year  period,  from 
July  31,  2010,  through  July  30,  2012,  for 
the  following  Rotel  drivers:  Josef  Dangl, 
Reinfried  Dangl,  Herbert  Erber,  Helmut 
Erbersdobler,  Wilhelm  Fuchs,  Ludwig 
Gerlsberger,  Christian  Hafner,  Peter 
Hess,  Michael  Huber,  Gerhard 
Kinateder,  Hermann  Lichtenauer,  Franz 
Manzinger,  Fabian  Maurer,  Jens  Radloff, 
Rudolf  Ramsl,  Paul  Schlogl,  Walter 
Schreiner,  Josef  Stockinger,  Josef  Vogl, 
Klaus  Weber,  Markus  Wolfl,  and 
Norbert  Zechmeister. 

Terms  and  Conditions  of  the  Exemption 

This  exemption  is  subject  to  the 
following  terms  and  conditions:  (1)  That 
each  driver  is  subject  to  the  drug  and 
alcohol  regulations  of  49  CFR  part  382, 
including  testing,  (2)  that  each  driver  is 
subject  to  the  same  driver 
disqualification  rules  under  49  CFR 
parts  383  and  391  that  apply  to  other 
CMV  drivers  in  the  United  States,  (3) 
that  each  driver  keep  a  copy  of  the 
exemption  on  the  vehicle  at  all  times, 

(4)  that  Rotel  notify  FMCSA  in  writing 
of  any  accident,  as  defined  in  49  CFR 
390.5,  involving  these  drivers,  (5)  that 
Rotel  notify  FMCSA  in  writing  if  any  of 
these  drivers  is  convicted  of  a 
disqualifying  offense  identified  in 
section  383.51  or  391.15  of  the  FMCSRs. 

In  accordance  with  49  U.S.C.  31315 
and  31136(e),  the  exemption  will  be 
valid  for  2  years  unless  earlier  revoked 
by  the  FMCSA.  The  exemption  will  be 
revoked  if:  (1)  The  Rotel  drivers  fail  to 
comply  with  the  terms  and  conditions 
of  the  exemption,  (2)  the  exemption 
results  in  a  lower  level  of  safety  than 
was  maintained  before  it  was  granted  or 
(3)  the  exemption  becomes  inconsistent 
with  the  goals  and  objectives  of  49 
U.S.C.  31315  and  31136.  Interested 
parties  possessing  information  that 
would  demonstrate  that  any  or  all  of 
these  drivers  are  not  achieving  the 
requisite  statutory  level  of  safety  should 
immediately  notify  FMCSA.  The 
Agency  will  evaluate  any  such 
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information  and,  if  safety  is  being 
compromised  or  if  the  continuation  of 
the  exemption  is  not  consistent  with  49 
IJ.S.C.  31315(b)(4)  and  31136(e),  will 
take  immediate  steps  to  revoke  the 
exemption  of  the  driver(s)  in  question, 
as  well  as  Rotel’s  exemption,  if 
warranted. 

During  the  period  the  exemption  is  in 
effect,  no  State  shall  enforce  any  law  or 
regulation  that  conflicts  with  or  is 
inconsistent  with  the  exemption  with 
respect  to  a  person  operating  under  the_ 
exemption  (49  U.S.C.  31315(d)). 

Issued  on;  )uly  26,  2010. 

Larry  W.  Minor, 

Associate  Administrator  for  Policy  and 
Program  Development. 

[FR  Doc.  2010-18820  Filed  7-30-10;  8:45  amj 
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DEPARTMENT  OF  THE  TREASURY 

I  Office  of  the  Comptroller  of  the 
Currency 

^  FEDERAL  RESERVE  SYSTEM 

FEDERAL  DEPOSIT  INSURANCE 
-  CORPORATION 

B 

DEPARTMENT  OF  THE  TREASURY 

Office  of  Thrift  Supervision 

I  Agency  Information  Collection 
Activities:  Submission  for  OMB 
^  Review;  Joint  Comment  Request 

AGENCIES:  Office  of  the  Comptroller  of 
the  Currency  (OCC),  Treasury;  Board  of 
Governors  of  the  Federal'Reserve 
i  System  (Board);  Federal  Deposit 
Insurance  Corporation  (FDIC);  and 
Office  of  Thrift  Supervision  (OTS), 

4  Treasury. 

ACTION:  Notice  of  information  collection 
to  be  submitted  to  OMB  for  review  and 
approval  under  the  Paperwork 
!  Reduction  Act  of  1995. 

5  SUMMARY:  In  accordance  with  the 
j  requirements  of  the  Paperwork 

Reduction  Act  of  1995  (44  U.S.C. 

’  chapter  35),  the  OCC,  the  Board,  the 
/  FDIC,  and  the  OTS  (the  “agencies”)  may 
l'  not  conduct  or  sponsor,  and  the 
4  respondent  is  not  required  to  respond 
to,  an  information  collection  unless  it 
P  displays  a  currently  valid  Office  of 
j  Management  and.Budget  (OMB)  control 
/  number.  On  May  21,  2010,  the  agencies, 
j  under  the  auspices  of  the  Federal 
Financial  Institutions  Examination 
Council  (FFIEC),  requested  public 
comment  for  60  days  on  a  proposal  to 
^  extend,  with  revision,  the  Consolidated 
4  Reports  of  Condition  and  Income  (Call 


Report)  for  banks,  the  Thrift  Financial 
Report  (TP’R)  for  savings  associations, 
the  Report  of  Assets  and  Liabilities  of 
U.S.  Branches  and  Agencies  of  Foreign 
Banks  (FFIEC  002),  and  the  Report  of 
Assets  and  Liabilities  of  a  Non-U. S. 
Branch  that  is  Managed  or  Controlled  by 
a  U.S.  Branch  or  Agency  of  a  Foreign 
(Non-U.S.)  Bank  (FFIEC  002S),  all  of 
which  are  currently  approved 
collections  of  information.  After 
responding  to  the  one  comment 
received  on  this  proposal,  which  sought 
reporting  guidance,  the  FFIEC  and  the 
agencies  will  implement  the  revision  to 
the  reports  identified  above  as 
proposed. 

DATES:  Comments  must  be  submitted  on 
or  before  September  1,  2010. 

ADDRESSES:  Interested  parties  are 
invited  to  submit  written  comments  to 
any  or  all  of  the  agencies.  All  comments, 
which  should  refer  to  the  OMB  control 
number(s),  will  be  shared  among  the 
agencies. 

OCC:  You  should  direct  all  written 
comments  to:  Communications 
Division,  Office  of  the  Comptroller  of 
the  Currency,  Public  Information  Room, 
Mailstop  2-3,  Attention:  1557-0081, 

250  E  Street,  SW.,  Washington,  DC 
20219.  In  addition,  comments  may  be 
sent  by  fax  to  (202)  874-5274,  or  by 
electronic  mail  to 

regs.comments@occ.treas.gov.  You  may 
personally  inspect  and  photocopy 
comments  at  the  OCC,  250  E  Street, 

SW.,  Washington,  DC  20219.  For 
security  reasons,  the  OCC  requires  that 
visitors  make  an  appointment  to  inspect 
comments.  You  may  do  so  by  calling 
(202)  874-4700.  Upon  arrival,  visitors 
will  be  required  to  present  valid 
government-issued  photo  identification 
and  to  submit  to  security  screening  in 
order  to  inspect  and  photocopy 
comments. 

Board:  You  may  submit  comments, 
which  should  refer  to  “Consolidated 
Reports  of  Condition  and  Income  (FFIEC 
031  and  041)”  or  “Report  of  Assets  and 
Liabilities  of  U.S.  Branches  and 
Agencies  of  Foreign  Banks  (FFIEC  002) 
and  Report  of  Assets  and  Liabilities  of 
a  Non-U.S.  Branch  that  is  Managed  or 
Controlled  by  a  U.S.  Branch  or  Agency 
of  a  Foreign  (Non-U.S.)  Bank  (FFIEC 
002S),”  by  any  of  the  following  methods: 

•  Agency  Web  Site:  http:// 
www.federalreserve.gov.  Follow  the 
instructions  for  submitting  comments 
on  the  http://www.federalreserve.gov/ 
gen  eralinfo/foia/ProposedRegs.  cfm . 

•  Federal  eHulemaking  Portal:  http:// 
www.regulations.gov.  Follow  the 
instructions  for  submitting  comments. 

•  E-mail: 

regs.comments@federalreserve.gov. 


k 


Include  reporting  form  number  in  the 
subject  line  of  the  message. 

•  FAX:  (202)  452-3819  or  (202)  452- 
3102. 

•  Mail:  Jennifer  J.  Johnson,  Secretary, 
Board  of  Governors  of  the  Federal 
Reserve  System,  20th  Street  and 
Constitution  Avenue,  NW.,  Washington, 
DC  20551. 

All  public  comments  are  available  from 
the  Board’s  Web  site  at  http:// 
www.federalreserve.gov/generalinfo/ 
foia/ProposedRegs.cfm  as  submitted, 
unless  modified  for  technical  reasons. 
Accordingly,  your  comments  will  not  be 
edited  to  remove  any  identifying  or 
contact  information.  Public  comments 
may  also  be  viewed  electronically  or  in 
paper  in  Room  MP-500  of  the  Board’s 
Martin  Building  (20th  and  C  Streets, 

NW.)  between  9  a.m.  and  5  p.m.  on 
weekdays. 

FDIC:  You  may  submit  comments, 
which  should  refer  to  “Consolidated 
Reports  of  Condition  and  Income,  3064- 
0052,”  by  any  of  the  following  methods: 

•  Agency  Web  Site:  http:// 
www.fdic.gov/regulations/laws/federal/ 
propose.html.  Follow  the  instructions 
for  submitting  comments  on  the  FDIC 
Web  site. 

•  Federal  eRulemaking  Portal:  http:// 
wwaw. regulations.gov.  Follow  the 
instructions  for  submitting  comments. 

•  E-mail:  comments@FDIC.gov. 
Include  “Consolidated  Reports  of 
Condition  and  Income,  3064-0052”  in 
the  subject  line  of  the  message. 

•  Mail:  Gary  A.  Kuiper,  (202)  898- 
3877,  Counsel,  Attn:  Comments,  Room 
F-1072,  Federal  Deposit  Insurance 
Corporation,  550  17th  Street,  NW., 
Washington,  DC  20429. 

•  Hand  Delivery:  Comments  may  be 
hand  delivered  to  the  guard  station  at 
the  rear  of  the  550  17th  Street  Building 
(located  on  F  Street)  on  business  days 
between  7  a.m.  and  5  p.m. 

Public  Inspection:  All  comments 
received  will  be  posted  without  change 
to  http://www.fdic.gov/regulations/laws/ 
federal/ propose.html  including  any 
personal  information  provided. 
Comments  may  be  inspected  at  the  FDIC 
Public  Information  Center,  Room  E— 
1002,  3501  Fairfax  Drive,  Arlington,  VA 
22226,  between  9  a.m.  and  5  p.m.  on- 
business  days. 

OTS:  You  may  submit  comments, 
identified  by  “1550-0023  (TFR: 

Schedule  DI  Revisions),”  by  any  of  the 
following  methods: 

•  Federal  eRulemaking  Portal:  http:// 
www.regulations.gov.  Follow  the 
instructions  for  submitting  comments. 

•  E-mail  address: 

infocollection.comments@ots.treas.gov. 
Please  include  “1550-0023  (TFR: 
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Schedule  DI  Revisions)”  in  the  subject 
line  of  the  message  and  include  your 
name  and  telephone  number  in  the 
message. 

•  Fax:  (202)  906-6518. 

•  Mail:  Information  Collection 
Comments,  Chief  Counsel’s  Office, 

Office  of  Thrift  Supervision,  1700  G 
Street,  NW.,  Washington,  DC  20552, 
Attention:  “1550-0023  (TFR:  Schedule 
DI  Revisions).” 

•  Hand  Delivery/Courier:  Guard’s 
Desk,  East  Lobby  Entrance,  1700  G 
Street,  NW.,  from  9  a.m.  to  4  p.m.  on 
business  days.  Attention:  Information 
Collection  Comments,  Chief  Counsel’s 
Office,  Attenf/on:  “1550-0023  (TFR: 
Schedule  DI  Revisions).” 

Instructions:  All  submissions  received 
must  include  the  agency  name  and  OMB 
Control  Number  forlhis  information 
collection.  All  comments  received  will 
be  posted  without  change  to  the  OTS 
Internet  Site  at  http://www.ots.treas.gov/ 
pagehtinl.cfm?catNumber=67&'an=  1 , 
including  any  personal  information 
provided. 

Docket:  For  access  to  the  docket  to 
read  background  documents  or 
comments  received,  go  to  http:// 
u'ww.ots.  treas.gov/ 

pagehtmI.cfm?catNuinber^67&'an=  1 .  In 
addition,  you  may  inspect  comments  at 
the  Public  Reading  Room,  1700  G  Street, 
NW.,  by  appointment.  To  make  an 
appoiatment  for  access,  call  (202)  906- 
5922,  send  an  e-mail  to 
public.info@ots.treas.gov,  or  send  a 
facsimile  transmission  to  (202)  906- 
7755.  (Prior  notice  identifying  the 
materials  you  will  be  requesting  will 
assist  us  in  serving  you.)  We  schedule 
appointments  on  business  days  between 
10  a.m.  and  4  p.m.  In  most  cases, 
appointments  will  be  available  the  next 
business  day  following  the  date  we 
receive  a  request. 

Additionally,  commenters  may  send  a 
copy  of  their  comments  to  the  OMB 
desk  officer  for  the  agencies  by  mail  to 
the  Office  of  Information  and  Regulatory 
Affairs,  U.S.  Office  of  Management  and 
Budget,  New  Executive  Office  Building, 
Room  10235,  725  17th  Street,  NW., 
Washington,  DC  20503,  or  by  fax  to 
(202) 395-6974. 

FOR  FURTHER  INFORMATION  CONTACT:  For 

further  information  about  the  revisions 
discussed  in  this  notice,  please  contact 
any  of  the  agency  clearance  officers 
whose  names  appear  below.  In  addition, 
copies  of  the  Call  Report,  FFIEC  002, 
and  FFIEC  002S  forms  can  be  obtained 
at  the  FFIEC’s  Web  site  (http:// 
www.ffiec.gov/ffiec__report_forms.  htm). 
Copies  of  the  TFR  can  be  obtained  from 
the  OTS’s  Web  site  (http:// 
www.ots.treas.gov/ 

main.cfm  ?catNpmber=2&'catParent=0) . 


OCC:  Mary  Gottlieb,  OCC  Clearance 
Officer,  (202)  874-5090,  Legislative  and 
Regulatory  Activities  Division,  Office  of 
the  Comptroller  of  the  Currency,  250  E 
Street,  SW.,  Washington,  DC  20219. 

Board:  Michelle  E.  Shore,  Federal 
Reserve  Board  Clearance  Officer,  (202) 
452-3829,  Division  of  Research  and 
Statistics,  Board  of  Governors  of  the 
Federal  Reserve  System,  20th  and  C 
Streets,  NW.,  Wa.shington,  DC  20551. 
Telecommunications  Device  for  the  Deaf 
(TDD)  users  may  call  (202)  263-4869. 

FD/C;  Gary  A.  Kuiper,  Counsel,  (202) 
898-3877,  Legal  Division,  Federal 
Deposit  Insurance  Corporation,  550  17th 
Street,  NW.,  Washington,  DC  20429. 

OTS:  Ira  L.  Mills,  OTS  Clearance 
Officer,  at  lra.Mills@ots.treas.gov,  (202) 
906-6531,  or  facsimile  number  (202) 
906-6518,  Regulations  and  Legislation 
Division,  Chief  Coun.sel’s  Office,  Office 
of  Thrift  Supervision,  1700  G  Street, 
NW.,  Washington,  DC  20552. 
SUPPLEMENTARY  INFORMATION:  The 
agencies  are  proposing  to  revise  and 
extend  for  three  years  the  Call  Report, 
the  TFR,  the  FFIEC  002,  and  the  FFIEC 
002S,  which  are  currently  approved 
collections  of  information. 

1.  Report  Title:  Consolidated  Reports 
of  Condition  and  Income  (Call  Report). 

Form  Number:  CaW  Report:  FFIEC  031 
(for  banks  with  domestic  and  foreign 
offices)  and  FFIEC  041  (for  banks  with 
domestic  offices  only). 

Frequency  of  Response:  Quarterly. 
Affected  Public:  Business  or  other  for- 
profit. 

OCC 

OMB  Number:  1557-0081 . 

Estimated  Number  of  Respondents: 
1,512  national  banks. 

Estimated  Time  per  Response:  49.64 
burden  hours. 

Estimated  Total  Annual  Burden: 
300,223  burden  hours. 

Board 

OMB  Number:  7100-0036. 

Estimated  Number  of  Respondents: 
843  State  member  banks. 

.Estimated  Time  per  Response:  55.04 
burden  hours. 

Estimated  Total  Annual  Burden: 
185,595  burden  hours. 

FDIC 

OMB  Number:  3064-0052. 

Estimated  Number  of  Respondents: 
4,880  insured  State  nonmember  banks. 

Estimated  Time  per  Response:  39.68 
burden  hours. 

Estimated  Total  Annual  Burden: 
774,554  burden  hours. 

The  estimated  time  per  response  for 
the  Call  Report  is  an  average  that  varies 
by  agency  because  of  differences  in  the 


- - - 

composition  of  the  institutions  under 
each  agency’s  supervision  (e.g.,  size 
distribution  of  institutions,  types  of 
activities  in  which  they  are  engaged, 
and  existence  of  foreign  offices).  The  ^ 

average  reporting  burden  for  the  Call 
Report  is  estimated  to  range  from  16  to 
655  hours  per  quarter,  depending  on  an 
individual  institution’s  circum.stances.  ^ 

2.  Report  T/f/e:  Thrift  Financial 

Report  (TFR).  ^ 

Form  Number:  OTS  1313  (for  savings  p 

associations).  | 

Frequency  of  Response:  Quarterly; 
Annually. 

Affected  Public:  Business  or  other  for-  | 

profit. 

OTS 

OMB  Number:  1550-0023. 

Estimated  Number  of  Respondents: 

771  savings  a.s.sociations. 

Estimated  Time  per  Response:  37.5 
burden  hours. 

Estimated  Total  Annual  Burden: 

185,158  burden  hours.  • 

3.  Report  Titles:  Report  of  Assets  and 

Liabilities  of  U.S.  Branches  and 
Agencies  of  Foreign  Banks;  Report  of  1 

Assets  and  Liabilities  of  a  Non-U. S. 

Branch  that  is  Managed  or  Controlled  by  ~ 
a  U.S.  Branch  or  Agency  of  a  Foreign 
(Non-U.S.)  Bank.  , 

Form  Numbers:  FFIEC  002;  FFIEC 
002S. 

Board  ; 

OMB  Number:  7^0-0032. 

Frequency  of  Response:  Quarterly. 

Affected  Public:  U.S.  branches  and 
agencies  of  foreign  banks. 

Estimated  Number  of  Respondents: 

FFIEC  002—240;  FFIEC  002S— 60. 

Estimated  Time  per  Response:  FFIEC 
002—25.05  hours;  FFIEC  002S— 6 
hours. 

Estimated  Total  Annual  Burden: 

FFIEC  002 — 24,048  hours;  P'FIEC  002S — 
1,440  hours. 

General  Description  of  Reports 

These  information  collections  are  r 

mandatory:  12  U.S.C.  161  (for  national  ^ 
banks),  12  U.S.C.  324  (for  State  member 
banks),  12  U.S.C.  1817  (for  insured  State 
nonmember  commercial  and  savings 
banks),  12  U.S.C.  1464  (for  savings 
associations),  and  12  U.S.C.  3105(c)(2),  | 

1817(a),  and  3102(b)  (for  U.S.  branches  [ 
and  agencies  of  foreign  banks).  Except  ■ 
for  selected  data  items,  the  Call  Report,  ■, 
the  TFR,  and  the  FFIEC  002  are  not 
given  confidential  treatment.  The  FFIEC 
002S  is  given  confidential  treatment  [5 
U.S.C.  552(b)(4)]. 

Abstracts 

Call  Report  and  TFR:  Institutions 
submit  Call  Report  and  TFR  data  to  the 
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agencies  each  quarter  for  the  agencies’ 
use  in  monitoring  the  condition, 
performance,  and  risk  profile  of 
individual  institutions  and  the  industry 
as  a  whole.  Call  Report  and  TP’R  data 
provide  the  most  current  .statistical  data 
available  for  evaluating  institutions’ 
corporate  applications,  for  identifying 
I  areas  of  focus  for  both  on-site  and  off- 
I  site  examinations,  and  for  monetary  and 
[  other  public  policy  purposes.  The 

agencies  use  Call  Report  and  TFR  data 
i  in  evaluating  interstate  merger  and 
■  acquisition  applications  to  determine,  as 
required  by  law,  whether  the  resulting 
I  institution  would  control  more  than  ten 
percent  of  the  total  amount  of  deposits 
*  of  in.sured  depository  institutions  in  the 
United  States.  Call  Report  and  TFR  data 
i  are  also  used  to  calculate  all 

institutions’  deposit  insurance  and 
Financing  Corporation  assessments, 

I  national  banks’  semiannual  assessment 
fees,  and  the  OTS’s  assessments  on 
savings  associations. 

FFIEC  002  and  FFIEC  002 S:  On  a 
quarterly  basis,  all  U.S.  branches  and 
:  agencies  of  foreign  banks  are  required  to 

j  file  the  FFIEC  002,  which  is  a  detailed 
’  report  of  condition  with  a  variety  of 
;  supporting  schedules.  This  information 
!  is  used  to  fulfill  the  supervisory  and 
R  regulatory  requirements  of  the 
!  International  Banking  Act  of  1978.  The 
!  data  are  also  used  to  augment  the  hank 
credit,  loan,  and  deposit  information 
I  needed  for  monetary  policy  and  other 
j  public  policy  purposes.  The  FF’IEC  002S 
j  is  a  supplement  to  the  FFIEC  002  that 
1  collects  information  on  assets  and 
i  liabilities  of  any  non-U. S.  branch  that  is 
;  managed  or  controlled  by  a  U.S.  branch 
f  or  agency  of  the  foreign  bank.  Managed 
p  or  controlled  means  that  a  majority  of 
1  the  responsibility  for  business  decisions 
j  (including  but  not  limited  to  decisions 
;  with  regard  to  lending  or  asset 
i  management  or  funding  or  liability  , 
management)  or  the  responsibility  for 
^  recordkeeping  in  respect  of  assets  or 
1  liabilities  for  that  foreign  branch  resides 
at  the  U.S.  branch  or  agency.  A  separate 
FFIEC  002S  must  be  completed  for  each 
managed  or  controlled  non-U. S.  branch. 

[  The  FFIEC  002S  must  be  filed  quarterly 
I  along  with  the  U.S.  branch  or  agency’s 
p  FP'IEC  002.  The  data  from  both  reports 
I  are  u.sed  for:  (1)  Monitoring  deposit  and 
^  credit  transactions  of  U.S.  residents;  (2) 
monitoring  the  impact  of  policy 
changes;  (3)  analyzing  .structural  issues 
concerning  foreign  bank  activity  in  U.S. 
markets;  (4)  understanding  flows  of 
banking  funds  and  indebtedness  of 
developing  countries  in  connection  with 
’  data  collected  by  the  International 
Monetary  Fund  and  the  Bank  for 
International  Settlements  that  are  used 


in  economic  analysis;  and  (.5)  assisting 
in  the  supervision  of  U.S.  offices  of 
foreign  banks.  The  Federal  Reserve 
System  collects  and  processes  these 
reports  on  behalf  of  the  QCC,  the  Board, 
and  the  FDIC. 

Current  Actions 

In  October  2008,  the  FUIC  Board  of 
Directors  adopted  the  Temporary 
Liquidity  Cuarantee  Program  (TLCP) 
following  a  determination  of  systemic 
risk  by  the  Secretary  of  the  Treasury 
(after  consultation  with  the  President) 
that  was  supported  by  recommendations 
from  the  FDIC  and  the  Board.  The  TLGP 
is  part  of  an  ongoing  and  coordinated 
effort  by  the  FDIC,  the  U.S.  Department 
of  the  Treasury,  and  the  Board  to 
address  unprecedented  disruptions  in 
the  financial  markets  and  preserve 
confidence  in  the  American  economy. 

To  facilitate  the  FDIC’s  administration 
of  the  TLGP,  the  F’DIC  Board  approved 
an  interim  rule  on  October  23,  2008, ^ 
'and  a  final  rule  on  November  21,  2008.^ 
The  TLGP  comprises  two  distinct 
components:  the  Debt  Guarantee 
Program  (DGP),  pursuant  to  which  the 
FDIC  guarantees  certain  senior 
unsecured  debt  issued  by  entities 
participating  in  the  TLGP,  and  the 
Transaction  Account  Guarantee  (TAG) 
program,  pursuant  to  which  the  FDIC 
guarantees  all  funds  held  at 
participating  insured  depository 
institutions  (beyond  the  maximum 
deposit  insurance  limit)  in  qualifying 
noninterest-bearing  transaction 
accounts.  The  November  2008  final  rule 
included  certain  qualifying  NOW 
accounts,  among  other  accounts,  as  a 
type  of  noninterest-bearing  transaction 
account  guaranteed  by  the  FDIC 
pursuant  to  the  TAG  program. 

The  TAG  program  originally  was  set 
to  expire  on  December  31,  2009.  The 
FDIC  Board  recognized  that  the  TAG 
program  was  contributing  significantly 
to  improvements  in  the  financial  sector, 
and  also  noted  that  many  parts  of  the 
country  were  still  suffering  from  the 
effects  of  economic  turmoil.  As  a  result, 
on  August  26,  2009,  following  a  public 
notice  and  comment  period,  the  F’DIC 
Board  extended  the  TAG  program 
through  June  30,  2010,  with  certain 
modifications  to  the  program.-* 

Since  its  inception,  the  TAG  program 
has  been  an  important  source  oLstability 
for  many  banks  with  large  transaction 
account  balances.  In  the  second  quarter 
of  2010,  over  6,300  insured  depository 


1  73  FR  64179,  October  29,  2008.  The  FDIC 
amended  the  interim  rule  effective  November  4, 
2008.  73  FR  66160,  November  7,  2008. 

2  73  FR  72244,  November  26,  2«08. 

3  74  FR  4.'i093,  .September  1,  2009. 


institutions,  representing  approximately 
80  percent  of  all  I’DIG-insured 
institutions,  were  participating  in  the 
TAG  program  and  continued  to  benefit 
from  the  guarantee  provided  bv  the 
FDIG.  These  institutions  held  an 
e.stimated  $3.56  billion  of  deposits  in 
accounts  currently  subject  to  the  FDIG’s 
guarantee  as  of  March  31,  2010.  Qf 
the.se,  $280  billion  repre.sented  amounts 
above  the  insured  deposit  limit  and 
guaranteed  by  the  FDIG  through  its  TAG 
program. 

To  provide  additional  stability  for 
participating  in.sured  depository 
institutions  and  enhance  the  likelihood 
of  a  continuing  and  su.stainable 
economic  recovery  in  the  financial 
sector,  on  April  13,  2010,  the  FDIG 
Board  adopted  an  interim  rule  (with  a 
reqne.st  for  comment)  extending  the 
TAG  program  for  six  months  through 
December  31,  2010,  with  the  possibility 
of  an  additional  12-month  extension, 
through  December  31,  2011,  without 
further  ridemaking  upon  a 
determination  by  the  FDIG  Board  that 
continuing  economic  difficulties 
warrant  such  an  extension.'*  Although 
the  April  2010  interim  rule  proposed  no 
increa.se  in  fees  for  continued 
participation  in  the  TAG  program,  it 
modified  the  basis  upon  which  a 
participating  institution’s  assessment 
would  be  calculated  to  reflect  a  change 
from  quarter-end  reporting  to  Average 
daily  balance  reporting  for  TAG-related 
accounts  beginning  with  the  third 
quarter  of  2010.  In  addition,  in  order  to 
align  NOW  accounts  covered  by  the 
TAG  program  with  current  market  rates 
and  to  ensure  that  the  program  is  not 
u.sed  inappropriately  by  institutions  to 
attract  interest-rate-sensitive  deposits  to 
fund  risky  activities,  the  April  2010 
interim  rule  reduced  the  interest  rate  on 
NOW  accounts  eligible  for  the  FDIG’s 
guarantee  from  a  maximum  of  0.50 
percent  to  a  maximum  of  0.25  percent. 
Because  the  April  2010  interim  rule 
modified  the  exi.sting  regulatory 
requirements  placed  on  institutions 
participating  in  the  TAG  program,  the 
rule  provided  an  irrevocable,  one-time 
opportunity  for  participating 
institutions  to  opt  out  of  the  extended 
TAG  program. 

Following  the  public  comment  period 
for  the  April  2010  interim  ride 
extending  the  TAG  program,  the  FDIC 
Board  adopted  a  final  rule  addressing 
the  program  on  June  22,  2010,  that  is 
almo.st  identical  to  the  interim  rule.'’ 
The  June  2010  final  rule  made  one 
modification  to  the  April  2010  interim 
rule  that  does  not  affect  the  propo.sed 


'•75  FR  20257,  April  19,  2010. 
s  75  FR  .36.506.  lune  28,  2010. 
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regulatory  reporting  revision  that  is  the 
subject  of  this  notice. 

At  present,  institutions  participating 
in  the  TAG  program  report  the  amount 
and  number  of  qualifying  noninterest¬ 
bearing  transaction  accounts  of  more 
than  $250,000  as  of  the  quarter-end 
report  date  in  Call  Report  Schedule  RC- 
O,  Memorandum  items  4. a  and  4.b;  TFR 
Schedule  DI,  items  DI570  and  DI575; 
and  FFIEC  002  Schedule  O, 
Memorandum  items  4,a  and  4.b.  By  the 
very  nature  of  these  transaction 
accounts,  the  account  balances  are 
volatile,  fluctuating  greatly  on  any  given 
day  due  to  the  operational  nature  of  the 
deposits,  such  as  for  payrolls,  and 
withdrawals  made  by  typical  business 
customers.  Therefore,  in  response  to  the 
modification  of  the  basis  upon  which  a 
participating  institution’s  assessment  is 
calculated  from  quarter-end  reporting  to 
average  daily  balance  reporting  for  TAG 
program-related  accounts  that  is 
contained  in  the  FDIC’s  April  2010 
interim  rule,  the  agencies  requested 
comment  on  May  21,  2010,  on  a 
proposal  to  change  the  basis  for 
reporting  in  the  items  identified  above.® 
More  specifically,  the  agencies  proposed 
that  the  total  dollar  amount  of  TAG 
program-qualifying  accounts  and  the 
total  number  of  such  accounts  would  be 
reported  as  an  average  daily  balance 
rather  than  as  a  quarter-end  amount 
beginning  with  the  September  30,  2010, 
report  date  for  the  Call  Report,  the  TFR, 
and  the  FFIEC  002.  The  amounts  to  be 
reported  as  daily  averages  would  be  the 
total  dollar  amount  of  the  noninterest¬ 
bearing  transactions  accounts,  as 
defined  in  the  April  2010  interim  rule 
and  the  June  2010  final  rule,  of  more 
than  $250,000  for  each  calendar  day 
during  the  quarter  divided  by  the 
number  of  calendar  days  in  the  quarter. 
For  days  that  an  office  of  the  reporting 
institution  is  closed  [e.g.,  Saturdays, 
Sundays,  or  holidays),  the  amounts 
outstanding  from  the  previous  business 
day  would  be  used.  The  total  number  of 
accounts  to  be  reported  would  be 
calculated  on  the  same  basis.  Thus,  all 
insured  depository  institutions  that  do 
not  opt  out  of  the  extension  of  the  TAG 
program  will  need  to  ensure  that  their 
reporting  procedures  will  enable  them 
to  gather  the  necessary  daily  data  each 
quarter.  For  example,  in  the  Call  Report, 
TFR,  and  FFIEC  002  for  September  30, 
2010,  the  daily  data  will  cover  the 
period  from  July  1  through  September 
30,  2010. 

The  agencies  received  one  comment 
on  the  proposed  revision  of  the  TAG 
program  reporting  requirements.  The 
commenter,  a  bank  consultant,  sought 


B  75  FR  28612,  May  21,  2010. 


information  concerning  the  calculation 
of  TAG  program  average  daily  balances 
and  was  directed  to  the  guidance  on  this 
subject,  including  an  example,  that  had 
been  posted  on  the  FDIC’s  Web  site,^ 

The  agencies  also  note  that  Section 
343  of  the  Dodd-Frank  Wall  Street 
Reform  and  Consumer  Protection  Act 
(Pub.  L.  111-203,  July  21,  2010) 
contains  provisions  amending  the 
Federal  Deposit  Insurance  Act  with 
respect  to  the  insurance  coverage  of 
noninterest-bearing  transaction 
accounts.  These  provisions  take  effect 
December  31,  2010,  and  will  affect  the 
FDIC’s  TAG  program.  Should  there  be  a 
need  to  further  revise  the  TAG  program- 
related  data  collected  in  the  Call  Report, 
the  TFR,  and  the  FFIEC  002  as  a  result 
of  the  recently  enacted  legislation  and 
any  subsequent  rulemaking  by  the  FDIC, 
the  agencies  will  implement  these 
revisions  in  accordance  with  the 
requirements  of  the  Paperwork 
Reduction  Act  of  1995. 

Request  for  Comment 

Public  comment  is  requested  on  all 
aspects  of  this  joint  notice.  Comments 
are  invited  on: 

(a)  Whether  the  proposed  revisions  to 
the  collections  of  information  that  are 
the  subject  of  this  notice  are  necessary 
for  the  proper  performance  of  the 
agencies’  functions,  including  whether 
the  information  has  practical  utility; 

(b)  The  accuracy  of  the  agencies’ 
estimates  of  the  burden  of  the 
information  collections  as  they  are.^ 
proposed  to  be  revised,  including  the 
validity  of  the  methodology  and 
assumptions  used; 

(c)  Ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected; 

(d)  Ways  to  minimize  the  burden  of 
information  collections  on  respondents, 
including  through  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology;  and 

(e)  Estimates  of  capital  or  start  up 
costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Comments  submitted  in  response  to 
this  joint  notice  will  be  shared  among 
the  agencies.  All  comments  will  become 
a  matter  of  public  record. 

Dated:  July  26,  2010. 

Michele  Meyer, 

Assistant  Director,  Legislative  and  Regulatory 
Activities  Division,  Office  of  the  Comptroller 
of  the  Currency. 


^  This  guid^lnce  and  example  can  be  accessed  at 
http://wwwfdic.gov/reguIations/resources/TLGP/ 
tagp-programReportingGuidance.pdf. 


Board  of  Governors  of  the  Federal  Reserve 
System,  July  26,  2010. 

Jennifer  J.  Johnson, 

Secretary  of  the  Board. 

Dated  at  Washington,  DC,  on  July  27,  2010. 
Robert  E.  Feldman, 

Executive  Secretary,  Federal  Deposit 
Insurance  Corporation. 

Dated:  July  27,  2010. 

Ira  L.  Mills, 

Paperwork  Clearance  Officer,  Office  of  Chief 
Counsel,  Office  of  Thrift  Supervision. 

[FR  Doc.  2010-18811  Filed  7-30-10;  8:45  am] 

BILLING  CODE  4810-33-P;  621 0-01 -P;  671 4-01 -P; 
6720-01 -P 


DEPARTMENT  OF  THE  TREASURY 

Office  of  Thrift  Supervision 

Consumer  Protections  for  Depository 
institution  Sales  of  Insurance 

agency:  Office  of  Thrift  Supervision 
(OTS),  Treasury. 

ACTION:  Notice  and  request  for  comment. 

SUMMARY:  The  proposed  information 
collection  request  (ICR)  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  and  approval,  as  required  by  the 
Paperwork  Reduction  Act  of  1995.  OTS 
is  soliciting  public  comments  on  the 
proposal. 

DATES:  Submit  written  comments  on  or 
before  September  1,  2010.  A  copy  of  this 
ICR,  with  applicable  supporting 
documentation,  can  be  obtained  from 
RegInfo.gov  at  http://www.reginfo.gov/ 
pi^Iic/do/PRAMain. 

ADDRESSES:  Send  comments,  referring  to 
the  collection  by  title  of  the  proposal  or 
by  OMB  approval  number,  to  OMB  and 
OTS  at  these  addresses:  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Desk  Officer  for  OTS,  U.S. 
pffice  of  Management  and  Budget, 

725— 17th  Street,  NW.,  Room  10235, 
Washington,  DC  20503,  or  by  fax  to 
(202)  395-6974;  and  Information 
Collection  Comments,  Chief  Counsel’s 
Office,  Office  of  Thrift  Supervision, 

1700  G  Street,  NW.,  Washington,  DC 
20552,  by  fax  to  (202)  906-6518,  or  by 
e-mail  to 

infocolIection.comments@ots.treas.gov. 
OTS  will  post  comments  and  the  related 
index  on  the  OTS  Internet  Site  at 
http://www.ots.treas.gov.  In  addition, 
interested  persons  may  inspect 
comments  at  the  Public  Reading  Room, 
1700  G  Street,  NW.,  by  appointment.  To 
make  an  appointment,  call  (202)  906- 
5922,  send  an  e-mail  to 
pubIic.info@ots.treas.gov,  or  send  a 
facsimile  transmission  to  (202)  906- 
7755. 
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^  FOR  FURTHER  INFORMATION  CONTACT:  For 

s  further  information  or  to  obtain  a  copy 
p  of  the  submission  to  OMB,  please 
I  contact  Ira  L.  Mills  at, 

I  ira.miIIs@ots.treas.gov  (202)  906-6531 , 
or  facsimile  number  (202)  906-6518, 
r  Regulations  and  Legislation  Division. 

I  Chief  Counsel’s  Office,  Office  of  Thrift 
1“  Supervision,  1700  G  Street  NW., 

I  Washington,  DC  20552. 

SUPPLEMENTARY  INFORMATION:  OTS  may 
not  conduct  or  sponsor  an  information 
collection,  and  respondents  are  not 
required  to  respond  to  an  information 
a  collection,  unless  the  information 

5  collection  displays  a  currently  valid 

*  OMB  control  number.  As  part  of  the 

■  approval  process,  we  invite  comments 
on  the  following  information  collection. 

Title  of  Proposal:  Consumer 
Protection  for  Depository  Institution 

*  Sales  of  Insurance. 

OMB  Number;  1550-0106. 

Form  Number:  N/A. 

*  Regulation  requirement:  12  CFR  parts 

^  536. 

.  De.scrjpf/on;  These  information 
collections  are  required  under  section 
305  of  the  Gramm-Leach-Bliley  Act 
(GLB  Act),  Public  Law  106-102.  Section 
305  of  the  GLB  Act  required  the  Office 
of  the  Comptroller  of  the  Currency, 
Board  of  Governors  of  the  Federal 
Reserve  System,  Federal  Deposit 
Insurance  Corporation,  and  Office  of 
Thrift  Supervision  to  prescribe  joint 
consumer  protection  regulations.  OTS’s 
I  regulations  are  found  at  12  CFR  part 

536.  The  regulations  apply  to  retail  sales 
practices,  solicitations,  advertising,  and 
offers  of  any  insurance  product  by  a 
depository  institution  or  by  other 
persons  performing  these  activities  at  an 
office  of  the  institution  or  on  behalf  of 
I  the  institution.  Section  305  requires 
those  performing  such  activities  to 
disclose  certain  information  to 
I  consumers  and  to  obtain  consumers’ 
acknowledgements. 

Type  of  Review:  Extension  of  a 
■  currently  approved  collection. 

Affected  Public:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 
765. 

Estimated  Burden  Hours  per 
Response;  1.5  minutes, 
i  Estimated  Number  of  Responses: 
629,660. 

Estimated  Frequency  of  Response:  On 
occasion. 

Estimated  Total  Burden:  15,742 
hours. 

Clearance  Officer:  Ira  L.  Mills,  (202) 
906-6531,  Office  of  Thrift  Supervision, 
1700  G  Street  NW.,  Washington,  DG 
20552. 


Dated:  jiily  27,  2010. 

Ira  L.  Mills, 

Paperwork  Clearance  Officer,  Office  of  Chief 
Counsel,  Office  of  Thrift  Supervision. 

[FR  Doc.  2010-1882,';  Filed  7-30-10;  8:4.‘i  am| 

BILLING  CODE  6720-01 -P 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

[OMB  Control  No.  2900-0698] 

Proposed  Information  Collection 
(Application  for  Educational 
Assistance  to  Supplement  Tuition 
Assistance)  Activity:  Comment  ^ 
Request 

agency:  Veteran^  Benefits 
Administration,  Department  of  Veterans 
Affairs. 

ACTION:  Notice. 

SUMMARY:  The  Veterans  Benefits 
Administration  (VBA),  Department  of 
Veterans  Affairs  (VA),  is  announcing  an 
opportunity  for  public  comment  on  the 
proposed  collection  of  certain 
information  by  the  agency.  Under  the 
Paperwork  Reduction  Act  (PRA)  of 
1995,  Federal  agencies  are  required  to 
publish  notice  in  the  Federal  Register 
concerning  each  proposed  collection  of 
information,  including  each  proposed 
extension  of  a  currently  approved 
collection  and  allow  60  days  for  public 
comment  in  response  to  the  notice.  This 
notice  solicits  comments  for  information 
needed  to  determine  claimants’ 
eligibility  for  educational  assistance  to 
supplement  tuition  assistance. 

DATES:  Written  comments  and 
recommendations  on  the  proposed 
collection  of  information  should  be 
received  on  or  before  October  1,  2010. 
ADDRESSES:  Submit  written  comments 
on  the  collection  of  information  through 
Federal  Docket  Management  System 
(FDMS)  at  http://www.Regulations.gov 
or  to  Nancy  J.  Kessinger,  Veterans 
Benefits  Administration  (20M35), 
Department  of  Veterans  Affairs,  810 
Vermont  Avenue,  NW.,  Washington,  DC 
20420  or  e-mail 

nancy. kesf, inger@va.gov.  Please  refer  to 
“OMB  Control  No.  2900-0698”  in  any 
correspondence.  During  the  comment 
period,  comments  may  be  viewed  online 
through  the  FDMS. 

FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  J.  Kessinger  at  (202)  461-9769  or 
FAX  (202)  275-5947. 

SUPPLEMENTARY  INFORMATION:  Under  the 
PRA  of  1995  (Pub.  L.  104-13;  44  U.S.C. 
3501-3521),  Federal  agencies  must 
obtain  approval  from  OMB  for  each 
collection  of  information  they  conduct 
or  sponsor.  This  request  for  comment  is 


being  made  pursuant  to  Section 
3506(c)(2)(A)  of  the  PRA. 

With  respect  to  the  following 
collection  of  information,  VBA  invites 
comments  on:  (1)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  VBA’s 
functions,  including  whether  the 
information  will  have  practical  utility: 
(2)  the  accuracy  of  VBA’s  estimate  of  the 
burden  of  the  proposed  collection  of 
information:  (3)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and 
(4)  ways  to  minimize  the  burden  of  the 
‘collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
the  use  of  other  forms  of  information^ 
technology. 

Title:  Application  for  Educational 
Assistance  to  Supplement  Tuition 
Assistance;  38  GFR  21.1030(c), 
21.7140(c)(5). 

OMB  Control  Number:  2900-0698. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Abstract:  Claimants  who  wish  to 
receive  educational  assistance 
admini.stered  by  VA  to  supplement 
tuition  assistance  administered  by  the 
Department  of  Defense  must  apply 
through  VA.  VA  will  use  the  data 
collected  to  determine  the  claimant’s 
eligibility  to  receive  educational 
assistance  to  supplement  the  tuition 
assistance  he  or  she  has  received  and 
the  amount  payable. 

Affected  Public:  Not-for-profit 
institutions. 

Estimated  Annual  Burden:  2,400 
hours. 

Frequency  of  Response:  On  occasion. 

Estimated  Average  Burden  per 
Bespondents:  12  minutes. 

Estimated  Annual  Responses:  12,000. 

Dated:  July  27,  2010. 

By  direction  of  the  Secretary. 

Denise  McLamb, 

Program  Analyst,  Enterprise  Records  Service. 
(FR  Doc.  2010-18813  Filed  7-30-10;  8:4.5  am] 

BILLING  CODE  832C-01  P 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

[OMB  Control  No.  2900-0138] 

Proposed  Information  Collection 
(Request  for  Details  of  Expenses) 
Activity:  Comment  Request 

agency:  Veterans  Benefits 
Administration,  Department  of  Veterans 
Affairs. 

action:  Notice. 

SUMMARY:  The  Veterans  Benefits 
Administration  (VBA)  is  announcing  an 
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opportunity  for  public  comment  on  the 
proposed  collection  of  certain 
information  by  the  agency.  Under  the 
Paperwork  Reduction  Act  (PRA)  of 
1995,  Federal  agencies  are  required  to 
publish  notice  in  the  Federal  Register 
concerning  each  proposed  collection  of 
information,  including  each  proposed 
extension  of  a  currently  approved 
collection,  and  allow  60  days  for  public 
comment  in  response  to  the  notice.  This 
notice  solicits  comments  on  information 
needed  to  determine  a  claimant’s 
appropriate  rate  of  pension. 

OATES:  Written  comments  and 
recommendations  on  the  proposed 
collection  of  information  should  be 
received  on  or  before  October  1,  2010. 
ADDRESSES:  Submit  written  comments 
on  the  collection  of  information  through 
Federal  Docket  Management  System 
(FDMS)  at  http ://n'wi\'.ReguIations. gov 
or  to  Nancy  J.  Kessinger, 'Veterans 
Benefits  Administration  (20M35), 
Department  of  Veterans  Affairs,  810 
Vermont  Avenue,  NW.,  Washington,  DC 
20420  or  e-mail 

nancy.kessmger@va.gov.  Please  refer  to 
“OMB  Control  No.  2900-0138”  in  any 
correspondence.  During  the  comment 
period,  comments  may  be  viewed  online 
through  the  FDMS. 

FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  J.  Kessinger  at  (202)  461-9769  or 
FAX  (202)  275-5947. 

SUPPLEMENTARY  INFORMATION:  Under  the 
PRA  of  1995  (Pub.  L.  104-13;  44  U.S.C. 
3501-3521),  Federal  agencies  must 
obtain  approval  from  OMB  for  each 
collection  of  information  they  conduct 
or  sponsor.  This  request  for  comment  is 
being  made  pursuant  to  Section 
3506(c)(2)(A)  of  the  PRA. 

With  respect  to  the  fpllowing 
collection  of  information,  VBA  invites 
comments  on:  (1)  Whether  the  proposed 
collection  of  information  is  necesscuy 
for  the  proper  performance  of  VBA’s 
functions,  including  whether  the 
information  will  have  practical  utility; 
(2)  the  accuracy  of  VBA’s  estimate  of  the 
burden  of  the  proposed  collection  of 
information;  (3)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (4) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
the  use  of  other  forms  of  information 
technology. 

Title:  Request  for  Details  of  Expenses, 
VAForm  21-8049. 

OMB  Control  Number:  2900-0138. 

Type  o/flev/ewi  Extension  of  a 
currently  approved  collection. 

Abstract:  VA  will  use  the  data 
collected  on  VA  Form  21-8049  to 


determine  the  amounts  of  any 
deductible  expenses  paid  by  tbe 
claimant  and/or  commercial  life 
insurance  received  in  order  to  calculate 
the  current  rate  of  pension.  Pension  is 
an  income-based  program,  and  the 
payable  rate  depends  on  the  claimant’s 
annual  income. 

Affected  Public:  Individuals  or 
households. 

Estimated  Annual  Burden:  5,700 
hours. 

Estimated  Average  Burden  per 
Respondent:  15  minutes. 

Frequency  of  Response:  One  time. 

Estimated  Number  of  Respondents: 
22,800. 

Dated;  July  27,  2010. 

By  direction  of  the  Secrejary. 

Denise  McLamb, 

Program  Analyst,  Enterprise  Records  Service. 
IFR  Doc.  2010-18816  Filed  7-30-10;  8:45  am] 
BILLING  CODE  8320-01-P 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

[OMB  Control  No.  2900-0188] 

Proposed  Information  Collection 
(Claim,  Authorization  and  Invoice  for 
Prosthetic  Items  and  Services) 

Activity:  Comment  Request 

AGENCY:  Veterans  Health 
Administration,  Department  of  Veterans 
Affairs. 

action:  Notice. 

SUMMARY:  The  Veterans  Health 
Administration  (VHA)  is  announcing  an 
opportunity  for  public  comment  on  the 
proposed  collection  of  certain  ' 
information  by  tbe  agency.  Under  the 
Paperwork  Reduction  Act  (PRA)  of 
1995,  Federal  agencies  are  required  to 
publish  notice  in  the  Federal  Register 
concerning  each  proposed  collection  of 
information,  including  each  proposed 
extension  of  a  currently  approved 
collection,  and  allow  60  days  for  public 
comment  in  response  to  the  notice.  This 
notice  solicits  comments  on  information 
needed  to  determine  eligibility  and 
authorize  funding  for  various  prosthetic 
services. 

DATES:  Written  comments  and 
recommendations  on  the  proposed 
collection  of  information  should  be 
received  on  or  before  September  1, 

2010. 

ADDRESSES:  Submit  written  comments 
on  the  collection  of  information  through 
Federal  Docket  Management  System 
(FDMS)  at  http://www.ReguIations.gov; 
or  to  Mary  Stout,  Veterans  Health 
Administration  (193E1),  Department  of 
Veterans  Affairs,  810  Vermont  Avenue, 


NW.,  Washington,  DC  20420  or  e-mail: 
mary.stout@va.gov.  Please  refer  to  “OMB 
Control  No.  2900-0188”  in  any 
correspondence.  During  the  comment 
period,  comments  may  be  viewed  online 
through  FDMS. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mary  Stout  (202)  461-5867  or  FAX  (202) 
273-9381. 

SUPPLEMENTARY  INFORMATION:  Under  the 
PRA  of  1995  (Pub.  L.  104-13;  44  U.S.C. 
3501-3521),  Federal  agencies  must 
obtain  approval  from  the  Office  of 
Management  and  Budget  (OMB)  for  each 
collection  of  information  they  conduct 
or  sponsor.  This  request  for  comment  is 
being  made  pursuant  to  Section 
3506(c)(2)(A)  of  the  PRA. 

With  respect  to  the  following 
collection  of  information,  VHA  invites 
comments  on:  (1)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  VHA’s 
functions,  including  whether  the 
information  will  have  practical  utility; 

(2)  the  accuracy  of  VHA’s  estimate  of 
the  burden  of  tbe  proposed  collection  of  ^ 
information;  (3)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (4) 
ways  to  minimize  the  burden  of  the 
collection  of  Information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
the  use  of  other  forms  of  information 
technology. 

Titles: 

a.  Veterans  Application  for  Assistance 
in  Acquiring  Home  Improvement  and 
Structural  Alterations,  VA  Form 
10-0103. 

b.  Application  for  Adaptive 
Equipment  Motor  Vehicle,  VA  Form 
10-1394. 

c.  Prosthetic  Authorization  for  Items 
or  Services,  VA  Form  10-2421. 

d.  Prosthetic  Service  Card  Invoice,  VA 
Form  10-2520. 

e.  Prescription  and  Authorization  for 
Fee  Basis  Eyeglasses,  VA  Form  10-2914. 

f.  Request  to  Submit  Quotation,  Form 
Letter  10-90. 

OMB  Control  Number:  2900-0188. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Abstract:  The  following  forms  are 
used  to  determine  eligibility,  prescribe, 
and  authorize  prosthetic  devices. 

a.  VA  Form  10-0103  is  used  to 
determine  eligibility/entitlement  and 
reimbursement  of  individual  claims  for 
home  improvement  and  structural 
alterations. 

b.  VA  Form  10-1394  is  used  to 
determine  eligibility/entitlement  and 
reimbursement  of  individual  claims  for 
automotive  adaptive  equipment. 
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c.  VA  Form  10-2421  is  used  for  the 
direct  procurement  of  new  prosthetic 
appliances  and/or  services. 

d.  VA  Form  10-2520  is  used  by  the 
vendors  as  an  invoice  and  billing 
document.  The  form  standardrizes 
repair/treatment  invoices  for  prosthetic 
services  rendered  and  standardizes  the 
verification  of  these  invoices.  The 
veteran  certifies  that  the  repairs  were 
necessary  and  satisfactory.  This  form  is 
furnished  to  vendors  upon  request. 

e.  VA  Form  10-2914  is  used  as  a 
combination  prescription,  authorization 
and  invoice  as  well  as  to  purchase 
eyeglasses  directly  for  Veterans. 

f.  VA  Form  Letter  10-90  is  used  to 
obtain  to  a  quotation  price  for  prosthetic 
devices. 

Affected  Public:  Business  or  other  for 
profit  and  individuals  or  households. 
Estimated  Total  Annual  Burden: 

a.  VA  Form  10-0103—583. 

b.  VA  Form  10-1394—1,000. 

c.  VA  Form  10-2421—67. 

d.  VA  Form  10-2520—47. 

e.  VA  Form  10-2914—3,333. 

f.  Form  Letter  10-90 — 708. 

Estimated  Average  Burden  per 

Bespondent: 

a.  VA  Form  10-0103 — 5  minutes. 

b.  VA  Form  10-1394 — 15  minutes. 

c.  VA  Form  10-2421 — 4  minutes.  . 

d.  VA  Form  10-2520 — 4  minutes. 

e.  VA  Form  10-2914 — 4  minutes. 

f.  Form  Letter  10-90 — 5  minutes. 
Frequency  of  Besponse:  On  occasion. 
Estimated  Number  of  Respondents: 

a.  VA  Form  10-0103—7,000. 

b.  VA  Form  10-1394—4,000. 

c.  VA  Form  10-2421—1,000. 

d.  VA  Form  10-2520—700. 

e.  VA  Form  10-2914—50,000. 

f.  Form  Letter  10-90—8,500. 

Dated:  July  27,  2010.  ' 

Ry  direction  of  the  Secretary. 

Denise  McLamb, 

Program  Analyst,  Enterprise  Records  Service. 
(FR  Doc.  2010-18814  Filed  7-30-10;  8:45  ami 

BILLING  CODE  832(M)1-P 

DEPARTMENT  OF  VETERANS 
AFFAIRS 

[0MB  Control  No.  2900-0709] 

Proposed  Information  Collection 
(Regulation  on  Reduction  of  Nursing 
Shortages  in  State  Homes;  Application 
for  Assistance  for  Hiring  and  Retaining 
Nurses  at  State  Homes)  Activity: 
Comment  Request 

agency:  Veterans  Health 
Administration,  Department  of  Veterans 
Affairs. 

action:  Notice. 


SUMMARY:  The  Veterans  Health 
Administration  (VHA),  Department  of 
Veterans  Affairs  (VA),  is  announcing  an 
opportunity  for  public  comment  on  the 
proposed  collection  of  certain 
information  by  the  agency.  Under  the 
Paperwork  Reduction  Act  (PRA)  of 
1995,  Federal  agencies  are  required  to 
publish  notice  in  the  Federal  Register 
concerning  each  proposed  collection  of 
information,  including  each  proposed 
extension  of  a  currently  approved 
collection,  and  allow  60  days  for  public 
comment  in  response  to  the  notice.  This 
notice  solicits  comments  for  information 
needed  to  determine  State  Veterans’ 
Homes  eligibility  for  funding  for 
programs  to  recruit  and  retain  nurses  at 
their  facility. 

DATES:  Written  comments  and 
recommendations  on  the  proposed 
collection  of  information  should  be 
received  on  or  before  October  1,  2010. 
ADDRESSES:  Submit  written  comments 
on  the  collection  of  information  through 
the  Federal  Docket  Management  System 
(FDMS)  at  http:/ /wWw.Regulations.gov; 
or  to  Mary  Stout,  Veterans  Health 
Administration  (193E1),  Department  of 
Veterans  Affairs,  810  Vermont  Avenue, 
NW.,  Washington,  DC  20420  or  e-mail: 
mary.stout@va.gov.  Please  refer  to  “OMB 
Control  No.  2900-0709”  in  any 
correspondence.  During  the  comment 
period,  comments  may  be  view'ed  online 
through  FDMS. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mary  Stout  (202)  461-5867  or  FAX  (202) 
273-9387. 

SUPPLEMENTARY  INFORMATION:  Under  the 
PRA  of  1995  (Pub.  L.  104-13;  44  U.S.C.  . 
3501-3521),  Federal  agencies  must 
obtain  approval  from  OMB  for  each 
collection  of  information  they  conduct 
or  sponsor.  This  request  for  comment  is 
being  made  pursuant  to  Section 
3506(c)(2)(A)  of  the  PRA. 

With  respect  to  the  following 
collection  of  information,  VHA  invites 
comments  dn:  (1)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  VHA’s 
functions,  including  whether  the 
information  will  have  practical  utility; 
(2)  the  accuracy  of  VHA’s  estimate  of 
the  burden  of  the  proposed  collection  of 
information;  (3)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (4) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
the  use  of  other  forms  of  information 
technology. 

Title:  Regulation  on  Reduction  of 
Nursing  Shortages  in  State  Homes; 
Application  for  Assistance  for  Hiring 


and  Retaining  Nurses  at  State  Homes, 
VA  Form  10-0430. 

OMB  Control  Number:  2900-0709. 
Type  of  Review:  Extension  of  ■ 
currently  approved  collection. 

Abstract:  State  Veterans’  Homes 
complete  VA  Form  10-0430  to  request 
funding  to  assist  in  the  hiring  and 
retention  of  nurses  at  their  facility.  VA 
will  use  the  data  collected  to  determine 
State  homes  eligibility  and  the 
appropriate  amount  of  funding. 

Affected  Public:  State,  local  or  tribal 
Government. 

Estimated  Annual  Burden:  134. 
Estimated  Average  Burden  per 
Respondent:  2  hours. 

Frequency  of  Response:  One  time. 
Estimated  Number  of  Respondents: 
67. 

Dated:  July  27,  2010. 

By  direction  of  the  Secretary. 

Denise  McLamb, 

Program  Analyst,  Enterprise  Records  Service. 
[FR  Doc.  2010-18815  Filed  7-30-10;  8:45  am] 

BILLING  CODE  8320-01-P 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

[OMB  Control  No.  2900-0041] 

Agency  Information  Collection 
(Compliance  Inspection  Report) 

Activity  Under  OMB  Review 

agency:  Veterans  Benefits 
Administration,  Department  of  Veterans 
Affairs. 

action:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (PRA)  of  1995 
(44  U.S.C.  3501-3521),  this  notice 
announces  that  the  Veterans  Benefits 
Administration  (VBA),  Department  of 
Veterans  Affairs,  will  submit  the 
collection  of  information  abstracted 
below  to  the  Office  of  Management  and 
Budget  (OMB)  for  review  and  comment. 
The  PRA  submission  describes  the 
nature  of  the  information  collection  and 
its  expected  cost  and  burdfen;  it  includes 
the  actual  data  collection  instrument. 
DATES:  Comments  must  bo  submitted  on 
or  before  September  1.  2010. 

ADDRESSES:  Submit  written  comments 
on  the  collection  of  information  through 
http://\\'ww.Begulations.gov;  or  to  VA’s 
OMB  Desk  Officer,  OMB  Human 
Resources  and  Housing  Branch.  New 
Executive  Office  Building.  Room  10235, 
Washington,  DC  20503  (202)  395-7316. 
Please  refer  to  “OMB  Control  No.  2900- 
0041”  in  any  correspondence. 

FOR  FURTHER  INFORMATION  CONTACT: 
Denise  McLamb,  Enterprise  Records 
Service  (005R1B),  Department  of 
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Veterans  Affairs,  810  Vermont  Avenue, 
NW.,  Washington,  DC  20420,  (202)  461- 
7485,  FAX  (202)  273-0443  or  e-mail 
denise.mclamb@va.gov.  Please  refer  to 
“OMB  Control  No.  2900-0041.” 
SUPPLEMENTARY  INFORMATION: 

Title:  Compliance  Inspection  Report, 
VA  Form-26-1839. 

OMB  Control  Number:  2900-0041. 

•  Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Abstract:  Fee-compliance  inspectors 
complete  VA  Form  26-1839  during  their 
inspection  on  properties  under 
construction.  The  inspections  provides 
a  level  of  protection  to  veterans  by 


assuring  them  and  VA  that  the 
adaptation  are  in  compliance  with  the 
plans  and  specifications  for  which  a 
specially  adapted  housing  grant  is 
based. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  Federal  Register 
Notice  with  a  60-day  comment  period 
soliciting  comments  on  this  collection 
of  information  was  published  on  May 
19,  2010,  at  page  28102. 

Affected  Public:  Individuals  or 
households. 


Estimated  Annual  Burden:  1,575 
hour. 

Estimated  Average  Burden  per 
Respondent:  15  minutes. 

Frequency  of  Response:  One  time. 
Estimated  Number  of  Respondents: 
6,300. 

Dated;  July  27,  2010. 

By  direction  of  the  Secretary. 

Denise  McLamb, 

Program  Analyst,  Enterprise  Records  Service. 
[FR  Doc.  2010-18817  Filed  7-30-10;  8:45  am] 
BILLING  CODE  8320-01 -P 
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Part  II 

Environmental 
Protection  Agency 

40  CFR  Parts  51,  52,  72,  et  al. 

Federal  Implementation  Plans  To  Reduce 
Interstate  Transport  of  Fine  Particulate 
Matter  and  Ozone;  Proposed  Rule 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  51,  52,  72,  78,  and  97 
[EPA-HQ-OAR-2009-0491 ;  FRL-91 74-9] 

RIN  2060-AP50 

Federal  Implementation  Plans  To 
Reduce  Interstate  Transport  of  Fine 
Particulate  Matter  and  Ozone 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION;  Proposed  rule. 

summary:  EPA  is  proposing  to  limit  the 
interstate  transport  of  emissions  of 
nitrogen  oxides  (NOx)  and  sulfur 
dioxide  (SO2).  In  this  action,  EPA  is 
proposing  to  both  identify  and  limit 
emissions  within  32  states  in  the  eastern 
United  States  that  affect  the  ability  of 
downwind  states  to  attain  and  maintain 
compliance  with  the  1997  and  2006  fine 
particulate  matter  (PM2.5)  national 
ambient  air  quality  standards  (NAAQS) 
and  the  1997  ozone  NAAQS.  EPA  is 
proposing  to  limit  these  emissions 
through  Federal  Implementation  Plans 
(FIPs)  that  regulate  electric  generating 
units  (EGUs)  in  the  32  states.  This 
action  will  substantially  reduce  the 
impact  of  transported  emissions  on 
downwind  states.  In  conjunction  with 
other  federal  and  state  actions,  it  helps 
assure  that  all  but  a  handful  of  areas  in 
the  eastern  part  of  the  country  will  be 
in  compliance  with  the  current  ozone 
and  PM2,5  NAAQS  by  2014  or  earlier.  To 
the  extent  the  proposed  FIPs  do  not 
fully  address  all  significant  transport, 
EPA  is  committed  to  assuring  that  any 
additional  reductions  needed  are 
addressed  quickly.  EPA  takes  comments 
on  ways  this  proposal  could  achieve 
additional  NOx  reductions  and 
additional  actions  including  other 
rulemakings  that  EPA  could  undertake 
to  achieve  any  additional  reductions 
needed. 

OATES:  Comments.  Comments  must  be 
received  on  or  before  October  1,  2010. 

Public  Hearing:  Three  public  hearings 
will  be  held  before  the  end  of  the 
comment  period.  The  dates,  times  and 
locations  will  be  aniiounced  separately. 
Please  refer  to  SUPPLEMENTARY 
INFORMATION  for  additional  information 
on  the  comment  period  and  the  public 
hearings. 

ADDRESSES:  Submit  your  comments, 
identified  by  Docket  ID  No.  EPA-HQ- 
OAR-2009-0491  by  one  of  the  following 
methods: 

•  http://ivww.regulations.gov.  Follow 
the  online  instructions  for  submitting 
comments.  Attention  Docket  ID  No. 
EPA-HQ-OAR-2009-0491 . 


•  E-mail:  a-and-r-docket@epa.gov. 
Attention  Docket  ID  No.  EPA-HQ- 
OAR-2009-0491. 

•  Fax:  (202)  566-9744.  Attention 
Docket  ID  No.  EPA-HQ-OAR-2009- 
0491. 

•  Mail:  EPA  Docket  Center,  EPA  West 
(Air  Docket),  Attention  Docket  ID  No. 
EPA-HQ-OAR-2009-0491,  U.S. 
Environmental  Protection  Agency, 
Mailcode:  2822T,  1200  Pennsylvania 
Avenue,  NW.,  Washington,  DC  20460. 
Please  include  2  copies.  In  addition, 
please  mail  a  copy  of  your  comments  on 
the  information  collection  provisions  to 
the  Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget  (OMB),  Attn:  Desk  Officer  for 
EPA,  725  17th  Street,  NW.,  Washington, 
DC  20503. 

•  Hand  Delivery:  U.S.  Environmental 
Protection  Agency,  EPA  West  (Air 
Docket),  1301  Constitution  Avenue, 
Northwest,  Room  3334,  Washington,  DC 
20004,  Attention  Docket  ID  No.  EPA- 
HQ-OAR-2009-0491.  Such  deliveries 
are  only  accepted  during  the  Docket’s 
normal  hours  of  operation,  and  special 
arrangements  should  be  made  for 
deliveries  of  boxed  information. 

Instructions.  Direct  your  comments  to 
Docket  ID  No.  EPA-HQ-OAR-2009- 
0491.  EPA’s  policy  is  that  all  comments 
received  will  be  included  in  the  public 
docket  without  change  and  may  be 
made  available  online  at  http:// 
www.regulations.gov,  including  any 
personal  information  provided,  unless 
the  comment  includes  information 
claimed  to  be  Confidential  Business 
Information  (CBI)  or  other  information 
whose  disclosure  is  restricted  by  statute. 
Do  not  submit  information  that  you 
consider  to  be  CBI  or  otherwise 
protected  through  http:// 
www.regulations.gov  or  e-mail.  The 
http://www.regulations.gov  Web  site  is 
an  “anonymous  access”  system,  which 
means  EPA  will  not  know  your  identity 
or  contact  information  unless  you 
provide  it  in  the  body  of  your  comment. 
If  you  send  an  e-mail  comment  directly 
to  EPA  without  going  through  http:// 
u'ww.regulations.gov,  your  e-mail 
address  will  be  automatically  captured 
and  included  as  part  of  the  comment 
that  is  placed  in  the  public  docket  and 
made  available  on  the  Internet.  If  you 
submit  an  electronic  comment,  EPA 
recommends  that  you  include  your 
name  and  other  contact  information  in 
the  body  of  your  comment  and  with  any 
disk  or  CD-ROM  you  submit.  If  EPA 
cannot  read  your  comment  due  to 
technical  difficulties  and  cannot  contact 
you  for  clarification,  EPA  may  not  be 
able  to  consider  your  comment. 
Electronic  files  should  avoid  the  use  of 
special  characters,  avoid  any  form  of 


encryption,  and  be  free  of  any  defects  or 
viruses.  For  additional  information 
about  EPA’s  public  docket,  visit  the  EPA 
Docket  Center  homepage  at  http:// 
www.epa.gov/epahome/dockets.htm. 

Docket.  All  documents  in  the  docket 
are  listed  in  the  http:// 
www.regulations.gov  index.  Although 
listed  in  the  index,  some  information  is 
not  publicly  available,  e.g.,  CBI  or  other 
information  whose  disclosure  is 
restricted  by  statute.  Certain  other 
material,  such  as  copyrighted  material, 
will  be  publicly  available  only  in  hard 
copy.  Publicly  available  docket 
materials  are  available  either 
electronically  in  http:// 
www.regulations.gov  or  in  hard  copy  at 
the  Air  and  Radiation  Docket  and 
Information  Center,  EPA/DC,  EPA  West 
Building,  Room  3334,  1301  Constitution 
Ave.,  NW.,  Washington,  DC.  The  Public 
Reading  Room  is  open  from  8:30  a.m.  to 
4:30  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  telephone 
number  for  the  Public  Reading  Room  is 
(202)  566-1744,  and  the  telephone 
number  for  the  Air  Docket  is  (202)  566- 
1742. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

Tim  Smith,  Air  Quality  Policy  Division, 
Office  of  Air  Quality  Planning  and 
Standards  (C539-04),  Environmental 
Protection  Agency,  Research  Triangle 
Park,  NC  27711;  telephone  number: 

(919)  541-4718;  fax  number:  (919)  541- 
0824;  e-mail  address: 
smith.tim@epa.gov.  For  legal  questions, 
please  contact  Ms.  Sonja  Rodman,  U.S. 
EPA,  Office  of  General  Counsel,  Mail 
Code  2344A,  1200  Pennsylvania 
Avenue,  NW.,  Washington,  DC  20460, 
telephone  (202)  564-4079;  e-mail 
address  rodman.sonja@epa.gov. 
SUPPLEMENTARY  INFORMATION: 

I.  Preamble  Glossary  of  Terms  and 
Abbreviations 

The  following  are  abbreviations  of  terms 
used  in  the  preamble. 

ARP  Acid  Rain  Program 
BART  Best  Available  Retrofit  Technology 
BACT  Best  Available  Control  Technology 
CAA  or  Act  Clean  Air  Act 
CAIR  Clean  Air  Interstate  Rule 
CBI  Confidential  Business  Information 
CFR  Code  of  Federal  Regulations 
ECU  Electric  Generating  Unit 
FERC  Federal  Energy  Regulatory 
Commission 

FGD  Flue  Gas  Desulfurization 
FIP  Federal  Implementation  Plan 
FR  Federal  Register 

EPA  U.S.  Environmental  Protection  Agency 
GHG  Greenhouse  Gas 
Hg  Mercury  • 

IPM  Integrated  Planning  Model 
Ib/mmbtu  Pounds  Per  Million  British 
Thermal  Unit 

pg/m^  Micrograms  Per  Cubic  Meter 
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NAAQS  National  Ambient  Air  Quality 
Standards 

NOx  Nitrogen  Oxides 
NSPS  New  Source  Performance  Standard 
□TAG  Ozone  Transport  Assessment  Group 
PUG  Public  Utility  Commission 
SNGR  Selective  Non-catalytic  Reduction  - 
SCR  Selective  Catalytic  Reduction  - 
SIP  State  Implementation  Plan 
PMi.s  Fine  Particulate  Matter.  Less  Jban  2. .5 
Micrometers 

PMio  Fine  and  Coarse  Particulate  Matter, 
Less  Than  10  Micrometers 
PM  Particulate  Matter 
RIA  Regulatory  Impact  Analysis 
SO2  Sulfur  Dioxide 
SOx  Sulfur  Oxides.  Including  Sulfur 
Dioxide  (SO2)  and  Sulfur  Trioxide  (SO3) 
TIP  Tribal  Implementation  Plan  tpy  Tons 
Per  Year 

TSD  Technical  Support  Document 

II.  General  Information 

A.  Does  this  action  apply  to  me? 

This  rule  affects  EGUs,  and  regulates 


the  following  group.s: 

Industry  group 

NAICS® 

Utilities  (electric,  natural 

2211,  2212,  2213 

gas,  other  systems). 

3  North  American  Industry  Classification 
System. 


This  table  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
regulated  by  this  action.  This  table  lists 
the  types  of  entities  that  EPA  is  aware 
of  that  could  potentially  be  regulated. 
Other  types  of  entities  not  listed  in  the 
table  could  also  be  regulated.  To 
determine  whether  your  facility  would 
be  regulated  by  the  proposed  rule,  you 
should  carefully  examine  the 
applicability  criteria  in  proposed 
§§97.404,  97.504,  97,604,  and  97.704. 

B.  Where  can  I  get  a  copy  of  this 
document  and  other  related 
information? 

In  addition  to  being  available  in  the 
docket,  an  electronic  copy  of  this 
proposal  will  also  be  available  on  the 
World  Wide  Web.  Following  signature 
by  the  EPA  Administrator,  a  copy  of  this 
action  will  be  posted  on  the  transport 
rule  Web  site  http://www.epa.gov/ 
airtransport. 

C.  What  should  I  consider  as  I  prepare 
my  comments  for  EPA? 

1.  Submitting  CBl.  Do  not  submit  this 
information  to  EPA  through  http:// 
www.reguIations.gov  or  e-mail.  Clearly 
mark  the  part  or  all  of  the  information 
that  you  claim  to  be  CBI.  For  CBI 
information  in  a  disk  or  CD-ROM  that 
you  mail  to  EPA,  mark  the  outside  of  the 
disk  or  CD-ROM  as  CBI  and  then 
identify  electronically  within  the  disk  or 


CD-ROM  the  specific  information  that 
is  claimed  as  CBI.  In  addition  to  one 
complete  version  of  the  comment  that 
includes  information  claimed  as  CBI,' a 
copy  of  the  comment  that  does  not 
contain  the  information  claimed  as  CBI 
must  be  submitted  for  inclusion  in  the 
public  docket.  Information  so  marked 
will  not  be  disclosed  except  in 
accordance  with  procedures  set  forth  in 
40  CFR  part  2.  Send  or  deliver 
information  identified  as  CBI  only  to  the 
following  address;  Roberto  Morales, 
OAQPS  Document  Control  Officer 
(C404-02),  U.S.  EPA,  Research  Triangle 
Park,  NC  27711,  Attention  Docket  ID 
No.  EPA-HQ-OAR-2009-0491. 

2.  Tips  for  preparing  your  comments. 
When  submitting  comments,  remember 
to: 

•  Identify  the  rulemaking  by  docket 
number  and  other  identifying 
information  {subject  heading.  Federal 
Register  date  and  page  number). 

•  Follow  directions — The  agency  may 
ask  you  to  respond  to  specific  questions 
or  organize  comments  by  referencing  a 
Code  of  Federal  Regulations  (CFR)  part 
or  section  number. 

•  Explain  why  you  agree  or  disagree; 
suggest  alternatives  and  substitute 
language  for  your  requested  changes. 

®  Describe  any  assumptions  and 
provide  any  technical  information  and/ 
or  data  that  you  used. 

•  If  you  estimate  potential  costs  or 
burdens,  explain  how  you  arrived  at 
your  estimate  in  sufficient  detail  to 
allow  for  it  to  be  reproduced. 

•  Provide  specific  examples  to 
illustrate  your  concerns,  and  suggest 
alternatives. 

•  Explain  your  views  as  clearly  as 
possible,  avoiding  the  use  of  profanity 
or  personal  threats. 

•  Make  sure  to  submit  your 
comments  by  the  comment  period 
deadline  identified. 

D.  How  can  I  find  information  about  the 
public  hearings? 

The  EPA  will  hold  three  public 
hearings  on  this  proposal.  The  dates, 
times  and  locations  of  the  pubic 
hearings  will  be  announced  separately. 
Oral  testimony  will  be  limited  to  5 
minutes  per  commenter.  The  EPA 
encourages  commenters  to  provide 
written  versions  of  their  oral  testimonies 
either  electronically  or  in  paper  copy. 
Verbatim  transcripts  and  written 
.statements  will  be  included  in  the 
rulemaking  docket.  If  you  would  like  to 
present  oral  testimony  at  one  of  the 
hearings,  please  notify  Ms.  Pamela  S. 
Long,  Air  Quality  Policy  Division 
(C504-03),  U.S.  EPA,  Research  Triangle 
Park,  NC  27711,  telephone  number  (919) 
541-0641;  e-mail:  long.pam@epa.gov. 


Persons  interested  in  pre.senting  oral 
testimony  should  notify  Ms.  Long  at 
least  2  days  in  advance  of  the  public 
hearings.  For  updates  and  additional 
information  on  the  public  bearings, 
plea.se  check  EPA’s  website  for  this 
rulemaking,  http://www.epa.gov/ 
airtransport.  The  public  hearings  will 
provide  interested  parties  the 
opportunity  to  present  data,  views,  or 
arguments  concerning  the  proposed 
rule.  The  EPA  officials  may  ask 
clarifying  questions  during  the  oral 
presentations,  but  will  not  respond  to 
the  presentations  or  comments  at  that 
time.  Written  statements  and  supporting 
information  submitted  during  the 
comment  period  will  be  considered 
with  the  same  weight  as  any  oral 
comments  and  supporting  information 
presented  at  the  public  hearings. 

E.  How  is  this  Preamble  Organized? 

I.  Preamble  Glos.sary  of  Terms  and 

Abbreviations 

II.  General  Information 

A.  Does  this  action  apply  to  me? 

B.  Where  can  I  get  a  copy  of  this  document 
and  other  related  information? 

C.  What  should  I  consider  as  1  prepare  my 
comments  for  EPA? 

D.  How  can  1  find  information  about  the 
hearings? 

E.  How  is  the  preamble  organized? 

III.  Summary  of  Proposed  Rule  and 

Background 

A.  Summary  of  Proposed  Rule 

B.  Background 

1.  What  is  the  source  of  EPA’s  authority  for 
this  action? 

2.  What  air  quality  problems  does  this 
proposal  address? 

3.  Which  NAAQS  does  this  proposal 
address? 

4.  EPA  Transport  Rulemaking  History 
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A.  Summary  of  Proposed  Rule 

CAA  section  110(a)(2)(D)(i)(I)  requires 
states  to  prohibit  emissions  that 
contribute  significantly  to 
nonattainment  in,  or  interfere  with 
maintenance  by,  any  other  state  with 
respect  to  any  primary  or  secondary 
NAAQS.  In  this  notice,  EPA  proposes  to 
find  that  emissions  of  SO2  and  NOx  in 
32  eastern  states  contribute  significantly 
to  nonattainment  or  interfere  with 
maintenance  in  one  or  more  downwind 
states  with  respect  to  one  or  more  of 
three  air  quality  standards — the  annual 
average  PM2.5  NAAQS  promulgated  in 
1997,  the  24-hour  average  PM2.5  NAAQS 
promulgated  in  2006,  and  the  ozone 
NAAQS  promulgated  in  1997.^  These 
emissions  are  transported  downwind 
either  as  SO2  and  NOx  or,  after 
transformation  in  the  atmosphere,  as 
fine  particles  or  ozone.  This  notice 
identifies  emission  reduction 
responsibilities  of  upwind  states,  and 
also  proposes  enforceable  FIPs  to 
achieve  the  required  emissions 
reductions  in  each  state  through  cost- 
effective  and  flexible  requirements  for 
power  plants.  Each  state  will  have  the 
option  of  replacing  these  Federal  rules 
with  state  rules  to  achieve  the  required 
amount  of  emissions  reductions  from 
sources  selected  by  the  state. 

With  respect  to  the  annual  average 
PM2..«i  NAAQS,  this  proposal  finds  that 
24  eastern  states  have  SO2  and  NOx 
emission  reduction  responsibilities,  and 
quantifies  each  state’s  full  emission 
reduction  responsibility  under  section 
110(a){2)(D){i)(I).  With  respect  to  the  24- 
hour  average  PM2.5  NAAQS,  this 
proposal  finds  that  25  eastern  states 
have  emission  reduction 
responsibilities.  The  proposed 
reductions  will  at  least  partly  eliminate, 
and  subject  to  further  analysis  may  fully 
eliminate,  these  states’  significant 
contribution  and  interference  with 
maintenance  for  purposes  of  the  24-hour 
average  PM2.5  standard.  In  all,  emissions 
reductions  related  to  interstate  transport 


'  In  the  context  of  the  jurisdictions  covered  by 
this  proposed  rule,  EPA  uses  the  term  “states”  to 
include  the  District  of  Columbia. 
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of  fine  particles  would  be  required  in  28 
states. 

With  respect  to  the  1997  ozone 
NAAQS,  this  proposal  requires 
emissions  reductions  in  26  states.  For  16 
of  these  states,  we  propose  that  the 
required  reductions  represent  their  full 
significant  contribution  and  interference 
with  maintenance  for  the  ozone 
NAAQS.  For  an  additional  10  states,  the 
required  NOx  reductions  are  needed  for 
these  states  to  make  measurable 
progress  towards  eliminating  their 
significant  contribution  and  interference 
with  maintenance.  EPA  has  begun  to 
conduct  additional  information 
gathering  and  analysis  to  determine  the 
extent  to  which  further  reductions  from 
these  states  may  be  needed  to  fully 
eliminate  significant  contribution  and 
interference  with  maintenance  with  the 
1997  ozone  NAAQS. 

This  proposed  rule  would  achieve 
substantial  near-term  emissions 
reductions  from  the  power  sector.  EPA 
projects  that  with  the  proposed  rule, 

EGU  SO2  emissions  would  be  5.0 
million  tons  lower,  annual  NOx 
emissions  would  be  700,000  tons  lower, 
and  ozone  season  NOx  emissions  would 
be  100,000  tons  lower  in  2012, 
compared  to  baseline  2012  projections 
in  the  proposed  covered  states.  Further, 
EGU  SO2  emissions  would  be  4.6 
million  tons  lower,  annual  NOx 
emissions  would  be  700,000  tons  lower, 
and  ozone  season  NOx  emissions  would 
be  100,000  tons  lower  in  2014, 
compared  to  baseline  2014  projections 
(which  will  have  dropped  from  2012 
due  to  other  federal  and  state 
requirements,  thereby  lowering  the  2014 
•  baseline).  See  Table  III.A-2  for  projected 
EGU  emissions  with  the  proposed  rule 
compared  to  baseline,  and  Table  III.A- 
3  for  projected  EGU  emissions  with  the 
proposed  rule  compared  to  2005  actual 
emissions.  The  reductions  obtained 
through  the  Transport  Rule  FIPs  will 
help  all  but  a  very  few  areas  in  the 
eastern  part  of  the  country  come  into 
attainment  with  the  1997  PM2.5  and 
ozone  standards  and  take  major  strides 
toward  helping  states  address 
nonattainpient  with  the  2006  24-hour 
average  PM2..‘i  standard.  See  Table  III.A- 
1  for  proposed  list  of  covered  states. 

EPA  is  committed  to  fidfilling  its 
responsibility  to  ensure  that  downwind 
states  receive  the  relief  from  upwind 
emissions  guaranteed  under  GAA 
section  110(aK2)(D)  For  the  24-hour 
PM2.5  standard,  EPA’s  air  quality 
modeling  shows  that  in  the  areas  with 
continuing  non-attainment  or 
maintenance  problems,  the  remaining 
exceedances  occur  almost  entirely  in  the 
winter  months.  The  relative  importance 
of  particle  species  such  as  sulfate  and 


nitrate,  is  quite  different  between 
summer  and  winter.  EPA  is  moving 
ahead  before  the  final  rule  is  published 
to  determine  the  extent  to  which  this 
wintertime  problem  is  caused  by 
emissions  transported  from  upwind 
states.  Further  study  of  the  24-hour 
PM2.5  results  could  lead  to  a  number  of 
possible  outcomes;  EPA  cannot  judge 
tbe  relative  likelihood  of  these  outcomes 
at  this  time.  To  the  extent  possible,  EPA 
plans  to  finalize  this  rule  with  a  full 
determination  of,  and  remedy  for, 
significant  contribution  and  interference 
with  maintenance  for  the  24-hour  PM2,3 
standard.  To  that  end,  EPA  is 
expeditiously  proceeding  with 
examination  of  the  residual  wintertime 
problem.  (See  full  discussion  in  section 
IV.D.) 

In  the  case  of  ozone,  EPA  must 
determine  whether  further  NOx 
reductions  are  warranted  in  certain 
upwind  states  that  affect  two  or  three 
areas  with  relatively  persistent  ozone  air 
quality  problems.  To  support  a  full 
significant  contribution  determination 
for  these  states,  EPA  is  expeditiously 
conducting  further  analysis  of  NOx 
control  costs,  emissions  reductions,  air 
quality  impacts,  and  the  nature  of  the 
residual  air  quality  issues.  EPA’s  current 
information  indicates  that  considering 
NOx  reductions  beyond  the  cost  per  ton 
levels  proposed  in  this  rule  will  require 
analysis  of  reductions  from  source 
categories  other  than  EGUs,  as  well  as 
from  EGUs.  EPA  believes  that 
developing  supplemental  information  to 
consider  NOx  sources  beyond  EGUs 
would  substantially  delay  publication  of 
a  final  rule  beyond  the  anticipated 
publication  of  spring  2011.  EPA  does 
not  believe  that  this  effort  should  delav 
the  reductions  and  large  health  benefits 
associated  with  this  proposed  rule. 

Thus,  EPA  intends  to  proceed  with 
additional  rulemaking  to  address  fully 
the  residual  significant  contribution  to 
nonattainment  and  interference  with 
maintenance  with  the  ozone  standard  as 
quickly  as  possible.  (See  full  discussion 
in  section  IV.D.) 

This  proposed  rule  is  the  first  of 
several  EPA  rules  to  be  issued  over  the 
next  2  years  that  will  yield  substantial 
health  and  environmental  benefits  for 
the  public  through  regulation  of  power 
plants.  Fossil-fuel-fired  power  plants 
contribute  a  large  and  substantial 
fraction  of  the  emissions  of  several  key 
air  pollutants,  and  the  agency  has 
statutory  or  judicial  obligations  to  make 
several  regulatory  determinations  on 
power  plant  emissions.  The- 
Administrator  in  January  established 
improved  air  quality  as  an  Agency 
priority  and  announced  plans  to 
promote  a  cleaner  and  more  efficient 


power  sector  and  have  strong  but 
achievable  reduction  goals  for  SO2, 

NOx,  mercury,  and  other  air  toxics.” 

In  addition  to  this  rule,  other 
anticipated  actions  include  a  section 
112(d)  rule  for  electric  utilities  to  be 
proposed  by  March  2011,  potential  rules 
to  address  pollution  transport  under 
revised  NAAQS,  revisions  to  new 
source  performance  standards  for  coal 
and  oil-fired  utility  electric  generating 
units,  and  best  available  retrofit 
technology  (BART)  and  regional  haze 
program  requirements  to  protect 
visibility.  These  actions,  and  their 
relationship  to  this  rule,  are  discussec^ 
further  in  section  III.E.  * 

Ongoing  reviews  of  the  ozone  and 
PM2.5  NAAqS  could  result  in  revised 
NAAQS.  To  address  any  new  NAAQS, 
EPA  would  propo.se  interstate  transport 
determinations  in  future  notices.  Such 
proposals  could  require  greater 
emissions  reductions  from  states 
covered  by  this  proposal  and/or  require 
reductions  from  states  not  covered  by 
this  proposal.  In  addition,  while  this 
action  proposes  to  require  reductions 
'from  the  power  .sector  only,  it  is 
possible  that  reductions  from  other 
source  categories  could  be  needed  to 
address  interstate  transport 
requirements  related  to  anv  new 
NAAQS. 

■  With  this  proposal,  EPA  is  also 
responding  to  the  remand  of  the  GAIR 
by  the  Court  in  2008.  GAIR, 
promulgated  May  12,  2005  (70  FR 
25162)  requires  28  states  and  the 
District  of  Columbia  to  adopt  and 
submit  revisions  to  their  State 
Implementation  Plans  (SIPs)  to 
eliminate  SO2  and  NOx  emissions  that 
contribute  significantly  to  downwind 
nonattainment  of  the  PM2,5  and  ozone 
NAAQS  promulgated  in  July  1997.  The 
GAIR  FIPs,  promulgated  April  26,  2006 
(71  FR  25328),  regulate  EGUs  in  the 
covered  states  and  achieve  the 
emissions  reductions  requirements 
established  by  GAIR  until  .states  have 
approved  SIPs  to  achieve  the 
reductions.  In  July  2008.  the  DC  Circuit 
Court  found  GAIR  and  the  GAIR  FIPs 
unlawful.  North  Carolina  v.  EPA,  531 
F.3d  896  (DC  Cir.  2008).  The  Court’s 
original  decision  vacated  GAIR.  Id.  at 
929-30.  However,  the  Court 
subsequently  remanded  GAIR  to  EPA 
without  vacatur  because  it  found  that 
“allowing  GAIR  to  remain  in  effect  until 
it  is  replaced  by  a  rule  consistent  with 
our  opinion  would  at  least  temporarily 
preserve  the  environmental  values 
covered  by  GAIR.”  North  Carolina  v. 
EPA,  550  'F.3d  1176,  1178  (DC  Cir. 
2008).  The  GAIR  requirements  are 
correctly  in  place  and  the  CAIR’s 
regional  control  programs  are  operating 
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while  EPA  develops  replacement  rules 
in  response  to  the  remand. 

As  described  more  fully  in  the 
remainder  of  this  preamble,  the 
approaches  used  in  this  proposed  rule 
to  measure  and  address  each  state’s 
significant  contribution  to  downwind 
nonattainment  and  interference  with 
maintenance  are  guided  by  and 
consistent  with  the  Court’s  opinion  in 
North  Carolina  v.  EPA  and  address  the 
flaws  in  CAIR  identified  by  the  Court 
therein.  Among  other  things,  the 
proposal  relies  on  detailed,  bottom-up 
scientific  and  technical  analyses, 
iny'oduces  a  state-specific  methodology 
for  identifying  significant  contribution 
to  nonattainment  and  interference  with 
maintenance,  and  proposes  remedy 
options  to  ensure  that  all  necessary 
reductions  are  achieved  in  the  covered 
states. 

In  this  action,  EPA  proposes  to  both 
identify  and  address  emissions  within 
states  in  the  eastern  United  States  that 
significantly  contribute  to 
nonattainment  or  interfere  with 
maintenance  by  other  downwind  states. 
As  discussed  in  sections  III  and  VII  in 
this  preamble  and  described  in  greater 
detail  in  two  separate  Federal  Register 
notices  published  on  April  25,  2005  (70 
FR  21147)  and  June  9,  2010  (75  FR 
32673),  EPA  has  determined,  or 
proposed  to  determine,  that  the  32  states 
covered  by  this  proposal  either  have  not 
submitted  SIPs  adequate  to  meet  the 
requirements  of  110(a)(2)(D)(i)(I)  with 
respect  to  the  1997  and  2006  PM2.5 
NAAQS  and  the  1997  ozone  NAAQS,  or 
that  the  SIP  provisions  currently  in 
place  are  not  adequate  to  meet  those 
requirements. 

As  described  in  section  IV  in  this 
preamble,  EPA  is  proposing  a  state- 
specific  methodology  to  identify 
specific  reductions  that  states  in  the 
eastern  United  States  must  make  to 
satisfy  the  CAA  section  110(a)(2)(D)(i)(I) 
prohibition  on  emissions  that 
significantly  contribute  to 
nonattainment  or  interfere  with 
maintenance  in  a  downwind  state.  The 
proposed  methodology  uses  state- 
specific  inputs  and  focuses  on  the 
emissions  reductions  available  in  each 
individual  state  to  address  the  Court’s 
concern  that  the  approach  used  in  CAIR 
(which  identified  a  single  level  of 
emissions  achievable  by  the  application 
of  highly  cost  effective  controls  in  the 
region)  was  insufficiently  state  specific. 
The  proposed  methodology  uses  air 
quality  analysis  to  determine  whether  a 
state’s  contribution  to  downwind  air  . 
quality  problems  is  above  specific 
thresholds.  If  a  state’s  contribution  does 
not  exceed  those  thresholds,  its 
contribution  is  found  to  be  insignificant 


and  it  is  no  longer  considered  in  the 
analysis.  If  a  state’s  contribution 
exceeds  those  thresholds,  EPA  takes  a 
second  step  that  uses  a  multi-factor 
analysis  that  takes  into  account  both  air 
quality  and  cost  considerations  to 
identify  the  portion  of  a  state’s 
contribution  that  is  significant  or  that 
interferes  with  maintenance.  Section 
110(a)(2)(D)  requires  states  to  eliminate 
the  emissions  that  constitute  this 
“significant  contribution”  and 
“interference  with  maintenance,” 

This  proposed  methodology  for 
determining  upwind  state  emission 
reduction  responsibility  is  designed  to 
be  applicable  to  current  and  potential 
future  ozone  and  PM2.5  NAAQS.  It  is 
based  on  cost  and  air  quality 
considerations  that  are  common  to  any 
NAAQS,  but  also  calls  for  evaluation  of 
facts  specific  to  a  particular  NAAQS.  As 
a  result,  application  of  the  methodology 
to  a  revised,  more  stringent  NAAQS 
might  lead  to  a  determination  that 
greater  reductions  in  transported  . 
pollution  from  upwind  states  are 
reasonable  than  for  a  current,  less 
stringent  NAAQS. 

To  facilitate  implementation  of  the 
requirement  that  significant 
contribution  and  interference  with 
maintenance  be  eliminated,  EPA 
developed  state  emissions  budgets.  By 
tying  these  budgets  directly  to  EPA’s 
quantification  of  each  individual  state’s 
significant  contribution  and  interference 
with  maintenance,  EPA  directly  linked 
the  budgets  to  the  mandate  in  section 
110(a)(2)(D)(i)(I),  and  thus  addressed  the 
Court’s  concerns  about  the  development 
of  budgets  for  the  CAIR.  EPA  also 
addressed  these  concerns  by  completely 
eschewing  any  consideration  or  reliance 
on  Fuel  Adjustment  Factors  and  the 
existing  allocation  of  Title  IV 
allowances. 

These  new  emissions  budgets  are 
based  on  the  Agency’s  state-by-state 
analysis  of  each  upwind  state’s 
significant  contribution  to 
nonattainment  and  interference  with 
maintenance  downwind.  A  state’s 
emissions  budget  is  the  quantity  of 
emissions  that  would  remain  after 
elimination  of  the  part  of  significant 
contribution  and  interference  with 
maintenance  that  EPA  has  identified  in 
an  average  year  (i.e.,  before  accounting 
for  the  inherent  variability  in  power 
system  operations). ^  EPA  proposes  SO2 


2  For  the  10  states  discussed  above  for  which  EPA 
has  only  quantified  a  minimum  amount  of 
emissions  reductions  needed  to  make  measurable 
progress  towards  eliminating  their  significant 
contribution  and  interference  with  maintenance 
with  respect  to  the  1997  8-hour  ozone  NAAQS,  the 
emissions  budget  is  the  emissions  that  will  remain 
after  removal  of  those  emissions. 


and  NOx  budgets  for  each  state  covered 
for  the  24-hour  and/or  annual  average 
PM2.5  NAAQS.  EPA  proposes  an  ozone 
season  ^  NOx  budget  for  each  state 
covered  for  the  ozone  NAAQS. 

EPA  recognizes  that  baseline 
emissions  from  a  state  can  be  affected  by 
changing  weather  patterns,  demand 
growth,  or  disruptions  in  electricity 
supply  from  other  units.  As  a  result, 
emissions  could  vary  from  year  to  year 
in  a  state  where  covered  sources  have 
installed  all  controls  and  taken  all 
measures  necessary  to  eliminate  the 
state’s  significant  contribution  and 
interference  with  maintenance.  As 
described  in  detail  in  section  IV  of  this 
preamble,  EPA  proposes  to  account  for 
the  inherent  variability  in  power  system 
operations  through  “assurance 
provisions”  based  on  state  variability 
limits  which  extend  above  the  state 
emissions  budgets.  See  section  V  for  a 
detailed  discussion  of  the  assurance 
provisions.  The  small  amount  of 
variability  allowed  takes  into  account 
the  inherent  variability  in  baseline 
emissions.  Section  IV  in  this  preamble 
describes  the  proposed  approach  to 
significant  contribution  and  interference 
with  maintenance  and  the  state 
emissions  budgets  and  variability  limits 
in  detail. 

EPA  is  also  proposing  FIPs  to 
immediately  implement  the  emission 
reduction  requirements  identified  and 
quantified  by  EPA  in  this  action.  For 
some  covered  states,  these  FIPs  will 
completely  satisfy  the  emissions 
reductions  requirements  of 
110(a)(2)(D)(i)(I)  with  respect  to  the 
1997  and  2006  PM2.5  NAAQS  and  the 
1997  ozone  NAAQS.  The  exception  is 
for  the  10  eastern  states  for  which  EPA 
has  not  completely  quantified  the  total 
significant  contribution  or  interference 
with  maintenance  with  respect  to  the 
1997  ozone  NAAQS  and  the  15  states 
for  which  EPA  has  not  completely 
quantified  total  significant  contribution 
or  interference  with  maintenance  with 
respect  to  the  2006  PM2.5  NAAQS  in 
which  case  the  FIPs  would  achieve 
measurable  progress  towards 
implementing  that  requirement. 

The  emissions  reductions 
requirements  (i.e.,  the  “remedy”)  that 
EPA  is  proposing  to  include  in  the  FIPs 
responds  to  the  Court’s  concerns  that 
EPA  had  not  shown  that  the  CAIR 
reduction  requirements  would  get  all 


3  Consistent  with  the  approach  taken  by  the 
Ozone  Transport  Assessment  Group  (OTAG),  the 
NOx  SIP  call,  and  the  CAIR,  we  propose  to  define 
the  ozone  season,  for  purposes  of  emissions 
reductions  requirements  in  this  rule,  as  May 
through  September.  We  recognize  that  this  ozone 
season  for  regulatory  requirements  differs  from  the 
official  state-specific  monitoring  season. 
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necessary  reductions  “in  the  state”  as 
required  by  section  110(a)(2)(D)(i)(I). 

The  proposed  FIPs  include  assurance 
provisions  specifically  designed  to 
ensure  that  no  state’s  emissions  are 
allowed  to  exceed  that  specific  state’s 
budget  plus  the  variability  limit. 

The  proposed  FIPs  would  regulate 
EGUs  in  the  32  covered  states.  EPA  is 
proposing  to  regulate  these  sources 
through  a  program  that  uses  state- 
specific  budgets  and  allows  intrastate 
and  limited  interstate  trading.  EPA  is 
also  taking  comment  on  two  alternative 
regulatory  options.  All  options  would 
achieve  the  emissions  reductions 
necessary  to  address  the  emissions 
transport  requirements  in  section 
110(aK2)(DKi)(I)  of  the  CAA. 

The  option  EPA  is  proposing  for  the 
FIPs  (“State  Budgets/Limited  Trading”) 
would  use  state-specific  emissions 
budgets  and  allow  for  intrastate  and 
limited  interstate  trading.  This  approach 
would  assure  environmental  results 
while  providing  some  limited  flexibility 
to  covered  sources.  The  approach  would 
also  facilitate  the  transition  from  CAIR 
to  the  Transport  Rule  for  implementing 
agencies  and  covered  sources. 

The  first  alternative  remedy  option  for 
which  EPA  requests  comment  would 
use  state-specific  emissions  budgets  and 
allow  intrastate  trading,  but  prohibit 
interstate  trading.  The  second 
alternative  remedy  option,  for  which 
EPA  also  requests  comment,  would  use 
state-specific  budgets  and  emissions  rate 
limits.  See  section  V  for  further 
discussion  of  the  remedy  options. 

The  proposed  remedy  option  and  the 
first  alternative,  both  of  which  are  cap- 
and-trade  approaches,  would  use  new 
allowance  allocations  developed  on  a 
different  basis  from  CAIR.  Allowance 
allocations,  like  the  state  budgets 
described  previously,  would  be 
developed  based  on  the  methodology 
used  by  EPA  to  quantify  each  state’s 
significant  contribution  and  interference 
with  maintenance.  See  section  IV  for  the 
proposed  state  budget  approach  and 
section  V  for  proposed  allowance 
allocation  approaches. 


In  this  action,  EPA  proposes  to 
require  reductions  in  SO2  and  NOx 
emissions  in  the  following  25 
jurisdictions  that  contribute 
significantly  to  nonattainment  in,  or 
interfere  with  maintenance  by,  a 
downwind  area  with  respect  to  the  24- 
hour  PM2.5  NAAQS  promulgated  in 
September  2006:  Alabama,  Connecticut, 
Delaware,  District  of  Columbia,  Georgia, 
Illinois,  Indiana,  Iowa,  Kansas, 

Kentucky,  Maryland,  Massachusetts, 
Michigan,  Minnesota,  Missouri, 
Nebraska,  New  Jersey,  New  York,  North 
Carolina,  Ohio,  Pennsylvania, 

Tennessee,  Virginia,  West  Virginia,  and 
Wisconsin. 

EPA  proposes  to  require  reductions  in 
SO2  and  NOx  emissions  in  the  following 
24  jurisdictions  that  contribute 
significantly  to  nonattainment  in,  or 
interfere  with  maintenance  by,  a 
downwind  area  with  respect  to  the 
annual  PM2.5  NAAQS  promulgated  in 
July  1997:  Alabama,  Delaware,  District 
of  Columbia,  Florida,  Georgia,  Illinois, 
Indiana,  Iowa,  Kentucky,  Louisiana, 
Maryland,  Michigan,  Minnesota, 
Missouri,  New  Jersey,  New  York,  North 
Carolina,  Ohio,  Pennsylvania,  South 
Carolina,  Tennessee,  Virginia,  West 
Virginia,  and  Wisconsin. 

EPA  also  proposes  to  require 
reductions  in  ozone  season  NOx 
emissions  in  the  following  26 
jurisdictions  that  contribute 
significantly  to  nonattainment  in,  or 
interfere  with  maintenance  by,  a 
downwind  area  with  respect  to  the  1997 
ozone  NAAQS  promulgated  in  July 
1997:  Alabama,  Arkansas,  Connecticut, 
Delaware,  District  of  Columbia,  Florida, 
Georgia,  Illinois,  Indiana,  Kansas, 
Kentucky,  Louisiana,  Maryland, 
Michigan,  Mississippi,  New  Jersey,  New 
York,  North  Carolina,  Ohio,  Oklahoma, 
Pennsylvania,  South  Carolina, 
Tennessee,  Texas,  Virginia,  and  West 
Virginia. 

As  discussed  previously,  EPA  also  is 
proposing  FIPs  to  directly  regulate  EGU 
SO2  and/or  NOx  emissions  in  the  32 
covered  states.  The  proposed  FIPs 
would  require  the  28  jurisdictions 


covered  for  purposes  of  the  24-hour 
and/or  annual  PM2.5  NAAQS  to  reduce 
SO2  and  NOx  emissions  by  specified 
amounts.  The  proposed  FIPs  would 
require  the  26  states  covered  for 
purposes  of  the  ozone  NAAQS  to  reduce 
ozone  season  NOx  emissions  by 
specified  amounts. 

In  response  to  the  Court’s  opinion  in 
North  Carolina  v.  EPA,  EPA  has 
coordinated  the  compliance  deadlines 
for  upwind  states  to  eliminate  emissions 
that  significantly  contribute  to  or 
interfere  with  maintenance  in 
downwind  areas  with  the  NAAQS 
attainment  deadlines  that  apply  to  the 
downwind  nonattainment  and 
maintenance  areas.  EPA  proposes  to 
require  that  all  significant  contribution 
to  nonattainment  and  interference  with 
maintenance  identified  in  this  action 
with  respect  to  the  PM2.5  NAAQS  be 
eliminated  by  2014  and  proposes  an 
initial  phase  of  reductions  starting  in 
2012  (covering  2012  and  2013)  to  ensure 
that  the  reductions  are  made  as 
expeditiously  as  practicable  and  that  no 
backsliding  from  current  emissions 
levels  occurs  when  the  requirements  of 
the  CAIR  are  eliminated.  Sources  will  be 
required  to  comply  by  January  1,  2012 
and  January  1,  2014  for  the  first  and 
second  phases,  respectively.  With 
respect  to  the  1997  ozone  NAAQS,  EPA 
proposes  to  require  an  initial  phase  of 
NOx  reductions  starting  in  2012  to 
ensure  that  reductions  are  made  as 
expeditiously  as  practicable.  Sources 
will  be  required  to  comply  by  May  1, 
2012  and  May  1,  2014  for  the  first  and 
second  phases,  respectively.  EPA  has 
determined,  that  for  many  states,  these 
reductions  will  be  sufficient  to 
eliminate  their  significant  contribution 
with  respect  to  the  1997  ozone  NAAQS. 
EPA  intends  to  issue  a  subsequent 
proposal  that  would  require  all 
significant  contribution  and  interference 
with  maintenance  be  eliminated  by  a 
future  date  for  the  1997  ozone  NAAQS. 
See  Table  III.A-1  for  proposed  lists  of 
covered  state. 


Table  III.A-1— Lists  of  Covered  States  for  PM2.5  and  8-Hour  Ozone  NAAQS 


State 

Covered  for 
24-hour  and/or 
annual  PM2.5 

Covered  for 
8-hour  ozone 

Required  to 
reduce  ozone' 
Season  NOx 

Required  to 
reduce  SO^  and 
NOx 

X 

X 

X 

Connecticut  . . 

X 

X 

Delaware . 

X 

X  • 

District  of  Columbia  . . . 

X 

X 

X 

X 
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Table  III.A-1— Lists  of  Covered  States  for  PM2.5  and  8-Hour  Ozone  NAAQS— Continued 


State 


Georgia  . 

Illinois  . 

Indiana  . . 

Iowa  . 

Kansas  . 

Kentucky  . 

Louisiana . 

Maryland  . . 

Massachusetts 

Michigan . 

Minnesota  . 

Mississippi . 

Missouri . 

Nebraska . 

New  Jersey  .... 

New  York  . 

North  Carolina 

Ohio  . 

Oklahoma . 

Pennsylvania  .. 
South  Carolina 

Tennessee  . 

Texas  . 

Virginia . 

West  Virginia  .. 
Wisconsin . 

Totals  . 


j  Covered  for 
j  24-hour  and/or  | 

'  annual  PM2.5  h 

j  Required  to  I 
!  reduce  SO-  and  j 
I  NOx  i 


X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 


X 

X 

X 

X 

X 

X 


X 

X 

X 


X 

X 

X 


28 


Covered  for 
8-hour  ozone 


Required  to 
reduce  ozone 
Season  NOx 


X 

X 

X 


X 

X 

X 

X 


X 


X 


X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 


26 


As  discussed  previously,  EPA  is 
proposing  new  SO2  and/or  NOx 
emissions  budgets  for  each  covered 
state.  The  budgets  are  based  on  the 
EPA’s  state-by-state  analysis  of  each 
upwind  state’s  significant  contribution 
to  nonattainment  and  interference  with 
maintenance  downwind,  before 
accounting  for  the  inherent  variability 
in  power  system  operations. 

As  discussed  in  detail  in  section  IV, 
the  proposed  approach  to  significant 
contribution  to  nonattainment  and 
interference  with  maintenance  would 
group  the  28  states  covered  for  the  24- 
hour  and/or  annual  PM2.5  NAAQS  in 
two  tiers  reflecting  the  stringency  of  SO2 
reductions  required  to  eliminate  that 
state’s  significant  contribution  to 
nonattainment  and  interference  with 
maintenance.  There  would  be  a 
stringent  SO2  tier  comprising  15  states 
(“group  1”)  and  a  moderate  SO2  tier 
comprising  13  states  (“group  2”),  with 
uniform  stringency  within  each  tier.^ 
For  these  same  28  states,  there  would  be 
one  annual  NOx  tier  with  uniform 
stringency  of  NOx  reductions  across  all 


*  With  regard  to  interstate  trading,  the  two  SO- 
stringency  tiers  would  lead  to  two  exclusive  SO- 
trading  groups.  That  is.  states  in  SO-  group  1  could 
not  trade  with  states  in  SO-  group  2. 


28  states.  Similarly,  for  the  26  states 
covered  for  the  ozone  NAAQS  there 
would  be  one  ozone  season  NOx  tier 
with  uniform  stringency  across  all  26 
states. 

The  proposed  stringent  SO2  tier 
(“group  1”)  would  include  Georgia, 
Illinois,  Indiana,  Iowa,  Kentucky, 
Michigan,  Missouri,  New  York,  North 
Carolina,  Ohio,  Pennsylvania, 
Tennessee,  Virginia,  West  Virginia,  and 
Wisconsin.  The  proposed  moderate  SO2 
tier  (“group  2”)  would  include  Alabama, 
Connecticut,  Delaware,  District  of 
Columbia,  Florida,  Kansas,  Louisiana, 
Maryland,  Massachusetts,  Minnesota, 
Nebraska,  New  Jersey,  and  South 
Carolina. 

As  discussed  previously,  EPA 
proposes  to  require  an  initial  phase  of 
reductions  starting  in  2012  (covering 
2012  and  2013)  requiring  SO2  and  NOx 
reductions  in  the  28  states  covered  for 
24-hour  and/or  annual  PM2.5  NAAQS.  A 
second  phase  of  reductions  would  be 
due  in  2014,  covering  2014  and 
thereafter.  As  described  later,  for  certain 
states  the  2014  reduction  requirements 
would  be  more  stringent,  and  for  certain 
states  would  remain  at  the  same  level  as 
the  2012  requirements. 


For  the  15  states  in  the  stringent  SO2 
tier  (“group  1”),  the  2014  phase  would 
substantially  increase  the  SO2  reduction 
requirements  [i.e.,  these  states  would 
have  smaller  SO2  emissions  budgets 
starting  in  2014),  reflecting  the  greater 
reductions  needed  to  eliminate  the 
portion  of  significant  contribution  and 
interference  with  maintenance  that  EPA 
has  identified  in  this  proposal  from 
these  states  with  respect  to  the  24-hour 
PM2.5  NAAQS.  For  the  13  states  in  the 
moderate  SO2  tier  (“group  2”),  the  2014 
SO2  emissions  budgets  would  remain 
the  same  as  the  2012  SO2  budgets  for 
these  states. 

The  2014  annual  NOx  emissions 
budgets  for  all  28  states  covered  for  the 
24-hour  and/or  annual  PM2.5  NAAQS 
would  remain  the  same  as  the  2012 
annual  NOx  budgets. 

With  respect  to  the  ozone  NAAQS, 
EPA  is  proposing  a  single  phase  of 
reductions  which  begins  in  2012.  Thus, 
the  rule  does  not  call  for  any  adjustment 
to  be  made  to  the  2012  ozone  season 
NOx  budgets  for  the  26  states  covered 
for  the  ozone  NAAQS.  EPA  intends  tp 
issue  a  subsequent  proposal  that  would, 
among  other  things,  address  whether  an 
additional  phase  of  NOx  reductions  is 
necessary  to  address  all  significant 


Federal  Register/ Vol.  75,  No.  147/Monday,  August  2,  2010/Proposed  Rules 


45217 


contribution  and  interference  with 
maintenance  with  respect  to  the  1997 
ozone  NAAQS.  While  this  proposal 
assures  downwind  states  that  they  will 
receive  relief  from  upwind  reductions 
that  will  help  them  achieve  the  NAAQS, 
EPA  is  committed  to  fulfilling  its 
obligation  to  assure  the  downwind 


states  that  they  receive  the  full  relief 
they  are  entitled  to  under  section 
110(a)(2KD).  The  Agency  intends  to 
quickly  address  any  remaining 
significant  contribution  to 
nonattainment  and  interference  with 
maintenance  in  a  subsequent  action  that 
will  also  address  a  new  more  stringent 


ozone  standard  that  is  expected  to  he 
established  by  EPA  later  in  2010. 

Tables  III.A-2  and  III.A-3  show 
projected  Transport  Rule  emissions 
reductions  for  EGUs  in  all  states  that 
EPA  proposes  to  cover. 


Table  1 1 1.  A-2— Projected  SO2  and  NOx  EGU  Emissions  in  Covered  States  With  the  Transport  Rule^ 
Compared  to  Base  Case®  Without  Transport  Rule  or  CAIR 

[Million  tons] 


• 

2012 

Base  case 
emissions 

2012 

T  ransport 
rule 

emissions 

1 

2012  ! 
Emissions 
reductions  | 

1 

2014  1 

Base  case 
emissions 

2014 

Transport 

rule 

emissions 

2014 

Emissions 

reductions 

S02 . 

8.4 

3.4 

5.0 

7.2 

2.6 

4.6 

Annual  NOx  . 

2.0 

1.3 

0.7 

2.0 

i  1.3 

0.7 

Ozone  Season  NOx . 

0.7 

0.6 

0.1 

1 _ 

0.6 

0.1 

Table  1 1 1.  A-3— Projected  SO2  and  NOx  EGU  Emissions  in  Covered  States  With  the  Transport  Rule 

Compared  to  2005  Actual  Emissions 

[Million  tons] 


2005 

Actual 

emissions 

2012 

T  ransport  i 
rule 

emissions 

2012  1 
Emissions 
reductions 
from  2005 

2014  1 

T  ransport 
rule 

emissions 

2014 

Emissions 
reductions 
from  2005 

SO2 . !. 

8.9 

3.4 

5.5 

2.6 

6.3 

Annual  NOx  . 

2.7 

1.3 

1.4 

1.3 

1.4 

Ozone  Season  NOx  . . 

0.9 

0.6 

1  0.3 

0.6 

0.3 

In  addition  to  the  emissions 
reductions  shown  previously,  EPA 
projects  other  substantial  benefits,  as 
described  in  section  IX  in  this  preamble. 
Air  quality  modeling  was  used  to 
quantify  the  improvements  in  PM2.5  and 
ozone  concentrations  that  are  expected 
to  result  from  the  emissions  reductions 
in  2014.  The  results  of  this  modeling 
were  used  to  calculate  the  average 


reduction  in  annual  average  PM2.5,  24- 
hour  average  PM2.5.  and  8-hour  ozone 
concentrations  for  monitoring  sites  in 
the  eastern  U.S.  that  are  projected  to  be 
nonattainment  in  the  2014  base  case. 

For  annual  PM2.5  and  24-hour  PM2.5,  the 
average  reductions  are  2.4  micrograms 
per  cubic  meter  (pg/m^)  and  4.3  pg/m^, 
respectively.  The  average  reduction  in 
8-hour  ozone  at  monitoring  sites 


projected  to  be  nonattainment  in  the 
2014  base  case  is  0.3  parts  per  billion 
(ppb).  Tbe  reductions  in  annual  PM2.5, 
24-hour  PM2.5,  and  ozone 
concentrations  for  individual 
nonattainment  and/or  maintenance  sites 
are  provided  in  section  IX. 

Table  III.A-4  compares  projected  EGU 
emissions  with  the  Transport  Rule  to 
projected  EGU  emissions  with  CAIR. 


Table  1 1 1.  A-4— Simple  Comparison  of  SO2  and  NOx  Emissions  From  Electric  Generating  Units  in  States  in 

THE  CAIR  OR  Transport  Rule  Regions*  for  Each  Rule 


2005 

2012 

2014 

Actual  1 

1 

Transport  rule 

CAIR" 

1  ransport  rule  j 

CAIR" 

SO2  (Million  Tons) . 

9.5 

4.1 

5.1 

1 

3.3 

4.6 

NOx  (Million  Tons) . 1  Annual  . 

2.9 

1.6 

1  1.7 

1.6 

1.7 

Ozone  Season  . 

1.0 

0.7 

0.8 

0.7 

0.8 

’Emissions  totals  include  states  covered  by  either  the  Transport  Rule  pr  CAIR.  For  PM25  (SO2  and  annual  NOx),  the  following  30  states  are 
included:  AL,  CT,  DE.  DC,  FL,  GA,  IL,  IN,  lA,  KS,  KY,  LA,  MD,  MA,  Ml,  MN,  MS,  MO,  NE,  NJ,  NY,  NC,  OH,  PA,  SC,  TN,  TX,  VA.  WV,  Wl.  For 
ozone  (ozone-season  NOx),  the  following  30  states  are  included:  AL,  AR,  CT,  DE,  DC,  FL,  GA,  IL,  IN,  lA,  KS,  KY,  LA,  MD,  MA,  Ml,  MS,  MO, 
NJ,  NY,  NC,  OH,  OK,  PA,  SC,  TN,  TX,  VA,  WV,  Wl. 

"CAIR  SO2  totals  are  interpolations  from  emissions  analysis  originally  done  for  2010  and  2015.  CAIR  NOx  totals  are  as  originally  projected 
for  2010.  This  CAIR  modeling  represents  a  scenario  that  differed  somewhat  from  the  final  CAIR  (the  modeling  did  not  include  a  regionwide 
ozone  season  NOx  cap  and  included  PM2  s  requirements  for  the  state  of  Arkansas). 


®  Projected  Transport  Rule  emissions  result  from 
individual  stae  budgets  in  the  proposed  approach 
and  include  some  banking  of  allowances  in  2012 
adn  u.se  of  that  bank  in  2014. 


®EPA’s  base  case  EGU  emi.ssions  modeling  does 
not  assume  enforceable  SO2  or  NOx  reductions 
attributed  to  the  Transport  Rule  or  CAIR.  In  this 
base  case,  a  unit  with  existing  SO2  or  NOx  control 
equipment,  but  without  an  enforceable  federal  or 
state  control  requirement,  is  allowed  to  choose  its 


most  economic  approach  to  operation  within 
existing  Acid  Rain  Program  requirements  and  may 
opt  not  to  operate  a  control.  See  section  IV.C.l  and 
the  IPM  Documentation  for  further  information  bn 
the  base  case  modeling. 
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In  addition  to  discussion  of  EPA’s 
proposed  regulatory  approach 
(discussed  in  sections  IV  and  V),  this 
preamble  also  covers  the  stakeholder 
outreach  EPA  conducted  (section  VI), 

SIP  submissions  (section  VII), 
permitting  (section  VIII),  projected 
benefits  of  the  proposed  rule  (section 
IX),  economic  impacts  (section  X),  end- 
use  energy  efficiency  (section  XI).  and 
statutory  and  executive  order  reviews 
(section  XII). 

Table  IIl.A-5  shows  the  results  of  the 
cost  and  benefits  analysis  for  the 
proposed  and  alternate  remedies. 

Further  discussion  of  these  results  is 
contained  in  preamble  section  Xll-A  and 
in  the  Regulatory  Impacts  Analysis.  A 


listing  of  health  and  welfare  effects  is 
provided  in  RIA  Table  1-6.  Estimates 
here  are  subject  to  uncertainties 
discussed  further  in  the  body  of  the 
document.  The  social  costs  are  the  loss 
of  household  utility  as  measured  in 
Hicksian  equivalent  variation.  The 
capital  costs  spent  for  pollution  controls 
installed  for  CAIR  were  not  included  in 
the  annual  social  costs  since  the 
Transport  Rule  did  not  lead  to  their 
installation.  Those  CAIR-related  capital 
investments  are  roughly  estimated  to 
have  an  annual  social  cost  less  than 
$1.15  to  $  1.29  billion  (under  the  two 
discount  rates.) 

Most  of  the  estimated  PM-related 
benefits  in  this  rule  accrue  to 


populations  exposed  to  higher  levels  of 
PMi.s-  Of  these  estimated  PM-related 
mortalities  avoided,  about  80  percent 
occur  among  populations  initially 
exposed  to  annual  mean  PM2.5  level  of 
10  pg/m^  and  about  97  percent  occur 
among  those  initially  exposed  to  annual 
mean  PM2.5  level  of  7.5  pg/m^.  These  are 
the  lowest  air  quality  levels  considered 
in  the  Laden  et  al.  (2006)  and  Pope  et 
al.  (2002)  studies,  respectively.  This  fact 
is  important,  because  as  we  estimate 
PM-related  mortality  among  populations 
exposed  to  levels  of  PM2.5  that  are 
successively  lower,  our  confidence  in 
the  results  diminishes.  However,  our 
analysis  shows  that  the  great  majority  of 
the  impacts  occur  at  higher  exposures. 


Table  1 1 1.  A-5— Summary  of  Annual  Benefits,  Costs,  and  Net  Benefits  of  Versions  of  the  Proposed  Remedy 

Option  in  201 4  ^ 

[Billions  of  2006$] 


Description 

Preferred  remedy — State  budgets/ 
limited  trading 

Direct  control  j 

Intrastate  trading 

Social  costs:  i 

i 

1 

3%  discount  rate . 

$2.03  . •. . 

$2.68  . 

$2.49. 

7%  discount  rate . 1 

$2.23  . . . 

$2.91  . •. . . . 

$2.70. 

Health-related  benefits: 

3%  discount  rate . 

$118  to  $288  +  B  ; . 

$117  to  $286  +  B  . . 

$11 3  to  $276  +  B. 

7%  discount  rate . 

:  $108  to  $260  +  B  . 

$108  to  $262  +  B  . 

$104  to  $252  +  B. 

Net  benefits  (benefits-costs): 

3%  discount  rate . 

i 

I  $116to$^6  . 

$115  to  $283  . 

$110  to  $273. 

7%  discount  rate . 

i  $105  to  $258  . 

$105  to  $259  . 

$101  to  $249. 

Notes;  (a)  All  estimates  are  rounded  to  three  significant  digits  and  represent  annualized  benefits  and  costs  anticipated  for  the  year  2014.  For 
notational  purposes,  unquantified  benefits  are  indicated  with  a  “B”  to  represent  the  sum  of  additional  monetary  benefits  and  disbenefits.  Data  lim¬ 
itations  prevented  us  from  quantifying  these  endpoints,  and  as  such,  these  benefits  are  inherently  more  uncertain  than  those  benefits  that  we 
were  able  to  quantify,  (b)  The  reduction  in  premature  mortalities  account  for  over  90  percent  of  total  monetized  benefits.  Benefit  estimates  are 
national.  Valuation  assumes  discounting  over  the  SAB-recommended  20-year  segmented  lag  structure  described  in  Chapter  5.  Results  reflect  3 
percent  and  7  percent  discount  rates  consistent  with  EPA  and  OMB  guidelines  for  preparing  economic  analyses  (U.S.  EPA,  2000;  0MB,  2003). 
The  estimate  of  social  benefits  also  includes  CO;-related  benefits  calculated  using  the  social  cost  of  carbon,  discussed  further  in  Chapter  5.  Ben¬ 
efits  are  shown  as  a  range  from  Pope  et  al.  (2002)  to  Laden  et  al.  (2006).  Monetized  benefits  do  not  include  unquantified  benefits,  such  as  other 
health  effects,  reduced  sulfur  deposition  or  visibility.  These  models  assume  that  all  fine  particles,  regardless  of  their  chemical  composition,  are 
equally  potent  in  causing  premature  mortality  because  there  is  no  clear  scientific  evidence  that  would  support  the  development  of  differential  ef¬ 
fects  estimates  by  particle  type,  (c)  Not  all  possible  benefits  or  disbenefits  are  quantified  and  monetized  in  this  analysis  B  is  the  sum  of  all 
unquantified  benefits  and  disbenefits.  Potential  benefit  categories  that  have  not  been  quantified  and  monetized  are  listed  in  RIA  Table  1-4. 


B.  Background 

1.  What  is  the  source  of  EPA’s  authority 
for  this  action? 

The  statutory  authority  for  this  action 
is  provided  by  the  CAA,  as  amended  (42 
U.S.C.  7401  et  seq.).  Relevant  portions 
of  the  CAA  include,  but  are  not 
necessarily  limited  to,  sections 
110(a)(2)(D),  110(c)(1),  and  301(a)(1). 

Section  110(a)(2)(D)  of  the  CAA,  often 
referred  to  as  the  “good  neighbor” 
provision  of  the  Act,  requires  states  to 
prohibit  certain  emissions  because  of 
their  impact  on  air  quality  in  dow'nwind 
states.  Specifically,  it  requires  all  states, 
within  3  years  of  promulgation  of  a  new 
or  revised  NAAQS,  to  submit  SIPs  that: 
(D)  Contain  adequate  provisions — 

(i)  Prohibiting,  consistent  with  the 
provisions  of  this  subchapter,  any 
source  or  other  type  of  emissions 
activity  within  the  State  from  emitting 
any  air  pollutant  in  amounts  which 
will — 


(I)  Contribute  significantly  to 
nonattainment  in,  or  interfere  with 
maintenance  by,  any  other  State  with 
respect  to  any  such  national  primary  or 
secondary  ambient  air  quality  standard, 
or 

(II)  Interfere  with  measures  required 
to  be  included  in  the  applicable 
implementation  plan  for  any  other  State 
under  part  C  of  this  subchapter  to 
prevent  significant  deterioration  of  air 
quality  or  to  protect  visibility. 

(ii)  Insuring  compliance  with  the 
applicable  requirements  of  sections 
7426  and  7415  of  this  title  (relating  to 
interstate  and  international  pollution 
abatement).  42  U.S.C.  7410(a)(2)(D). 

This  proposal  addresses  the 
requirement  in  section  110(a)(2)(D)(i)(I) 
regarding  the  prohibition  of  emissions 
within  a  state  that  significantly 
contribute  to  nonattainment  or  interfere 
with  maintenance  of  the  NAAQS  in  any 
other  state.  As  discussed  in  greater 
detail  later,  EPA  has  previously  issued 


two  rules  interpreting  and  clarifying  the 
requirements  of  section 
110(a)(2)(D)(i)(I).  The  NOx  SIP  Call, 
'promulgated  in  1998,  was  largely 
upheld  by  the  U.S.  Court  of  Appeals  for 
the  DC  Circuit  in  Michigan  v.  EPA,  213 
F.3d  663  (DC  Cir.  2000).  The  CAIR, 
promulgated  in  2005,  was  remanded  by 
the  DC  Circuit  in  North  Carolina  v.  EPA, 
531  F.3d  896  (DC  Cir.  2008),  modified 
on  reh’g,  550  F.3d.  1176  (DC  Cir.  2008). 
These  decisions  provide  additional 
guidance  regarding  the  requirements  of 
section  110(a)(2)(D)(i)(I)  and  are 
discussed  later  in  this  section. 

Section  301(a)(1)  of  the  CAA  gives  the 
Administrator  of  EPA  general  authority 
to  “prescribe  such  regulations  as  are 
necessary  to  carry  out  [her]  functions 
under  this  chapter.”  42  U.S.C. 

7601(a)(1).  Pursuant  to  this  section,  EPA 
has  authority  to  clarify  the  applicability 
of  CAA  requirements.  In  this  action. 
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EPA  is  clarifying  the  applicability  of 
section  110(a)(2KD)(i)(I)  by  proposing  to 
identify  SO2  and  NOx  emissions  that 
each  affected  state  must  prohibit 
pursuant  to  that  section  with  respect  to 
the  PM2.5  NAAQS  promulgated  in  1997 
and  2006  and  the  8-hour  ozone  NAAQS 
promulgated  in  1997.  The 
improvements  in  air  quality  that  would 
result  from  the  reductions  in  upwind 
state  emissions  that  EPA  is  proposing  to 
require  would  assist  downwind  states 
affected  by  transported  pollution  in 
developing,  pursuant  to  section  110  of 
the  CAA,  their  SIPs  to  provide  for 
expeditious  attainment  and 
maintenance  of  the  NAAQS. 

Section  110(a)  of  the  CAA  assigns  to 
each  state  both  the  primary 
responsibility  for  attaining  and 
maintaining  the  NAAQS  within  such 
state,  42  U.S.C.  7410(a)(1),  and  the 
primary  responsibility  for  prohibiting 
emissions  activity  within  the  state 
which  will  significantly  contribute  to 
nonattainment  or  interfere  with 
maintenance  in  a  downwind  area.  42 
U.S.C.  7410(a)(2)(D)(i)(I).  States  fulfill 
these  CAA  obligations  through  the  SIP 
process  described  in  section  110(a)  of 
the  Act. 

Section  110(c)(1)  of  the  Act,  however, 
requires  EPA  to  act  when  a  state  has  not 
been  able  to  or  has  not  fulfilled  its 
obligation  to  submit  a  SIP  that  meets  the 
requirements  of  the  Act.  Specifically, 
section  110(c)(1)  provides  that;  The 
Administrator  shall  promulgate  a 
Federal  implementation  plan  at  any 
time  within  2  years  after  the 
Administrator — 

(A)  Finds  that  a  State  has  failed  to 
make  a  required  submission  or  finds 
that  the  plan  or  plan  revision  submitted 
by  the  State  does  not  satisfy  the 
minimum  criteria  established  under 
subsection  (k)(l)(A)  of  this  section,  or 

(B)  Disapproves  a  State 
implementation  plan  submission  in 
whole  or  part,  unless  the  State  corrects 
the  deficiency,  and  the  Administrator 
approves  the  plan  or  plan  revision, 
before  the  Administrator  promulgates 
such  Federal  implementation  plan. 

42  U.S.C.  7410(c)(1).  Section 
110(k)(l)(A),  in  turn,  calls  for  the 
Administrator  to  establish  criteria  for 
determining  whether  SIP  submissions 
are  complete.  42  U.S.C.  7410(k)(l)(A). 

As  discussed  in  greater  detail  ixi ' 
section  VII,  for  all  states  covered  by  the 
FIPs  proposed  in  this  action,  EPA  either 
has  taken,  has  proposed  to  take,  or 
believes  it  may  need  to  take  one  of  the 
following  actions  with  respect  to  the 
1997  ozone  NAAQS,  the  1997  PM2.5 
NAAQS  and/or  the  2006  PM2.5  NAAQS: 
(1)  Find  that  the  state  has  failed  to  make 


a  SIP  submission  required  by  section 
110(a)(2)(D)(i)(I)  or  section  110(k)(5)  of 
the  Act:  (2)  find  that  such  a  SIP 
submission  is  incomplete;  or  (3) 
disapprove  such  a  SIP  submission.  Once 
EPA  has  taken  one  of  the  these  actions, 
pursuant  to  section  110(c)(1),  it  has 
authority  to  promulgate  a  FIP  directly 
implementing  the  requirements  of 
section  110(a)(2)(D)fi)(I),  provided  the 
state  has  not  submitted  and  EPA  has  not 
approved  a  SIP  submission  that  corrects 
the  SIP  deficiency  prior  to  promulgation 
of  the  FIP. 

2.  What  air  quality  problems  does  this 
proposal  address? 

a.  Fine  Particles 

Fine  particles  are  associated  with  a 
number  of  serious  health  effects 
including  premature  mortality, 
aggravation  of  respiratory  and 
cardiovascular  disease  (as  indicated  by 
increased  hospital  admissions, 
emergency  room  visits,  health-related 
absences  from  school  or  work,  and 
restricted  activity  days),  lung  disease, 
decreased  lung  function,  asthma  attacks, 
and  certain  cardiovascular  problems. 

See  EPA,  Air  Quality  Criteria  for 
Particulate  Matter  (EPA/600/P-99/ 
002bF,  October  2004)  at  9. 2. 2. 3.  See  also 
integrated  science  assessment  for  the 
PM  NAAQS  review,  December  2009, 
http://cfpub.epa.gov/ncea/cfm/ 
recordisplay.cfm  ?deid=2 1 6546. 
Individuals  particularly  sensitive  to  fine 
particle  exposure  include  older  adults, 
people  with  heart  and  lung  disease,  and 
children.  This  rule,  and  the  NAAQS  to 
which  it  is  related,  consider  the  effects 
of  fine  particles  on  vulnerable 
populations  (see  further  discussion  in 
section  XII.G  and  section  XII.J  of  this 
notice).  More  detailed  information  on 
health  effects  of  fine  particles  can  be 
found  on  EPA’s  Web  site  at:  http:// 
epa.gov/pm/standards.html. 

In  addition  to  effects  on  public  health, 
fine  particles  are  linked  to  a  number  of 
public  welfare  effects.  First,  PM2.5  are 
the  major  cause  of  reduced  visibility 
(haze)  in  parts  of  the  United  States, 
including  many  of  our  national  parks 
and  wilderness  areas.  For  more 
information  about  visibility,  visit  EPA’s 
Web  site  at  http:/ /www.epagov/visibility. 
Second,  particles  can  be  carried  over 
long  distances  by  wind  and  then  settle 
on  ground  or  water.  The  effects  of  this 
settling  include:  Making  lakes  and 
streams  acidic;  changing  the  nutrient 
balance  in  coastal  waters  and  large  river 
basins;  depleting  the  nutrients  in  soil; 
damaging  sensitive  forests  and  farm 
crops;  and  affecting  the  diversity  of 
ecosystems.  More  information  about 
these  effects  is  available  at  EPA’s  Web 


site  at  http://www.epa.gov/acidrain/ 
effects/index. html.  Finally,  particle 
pollution  can  stain  and  damage  stone 
and  other  materials,  including  culturally 
important  objects  such  as  statues  and 
monuments. 

In  1997,  EPA  revised  the  NAAQS  for 
PM  to  add  new  annual  average  and  24- 
honr  standards  for  fine  particles,  using 
PM2.5  as  the  indicator  (62  FR  38652). 
These  revisions  established  an  annual 
standard  of  15  pg/m-’  and  a  24-hour 
standard  of  65  pg/m^.  During  2006,  EPA 
revised  the  air  quality  standards  for 
PM2.5.  The  2006  standards  decreased  the 
level  of  the  24-hour  fine  particle 
standard  from  65  pg/m"’  to  35  pg/m-', 
and  retained  the  annual  fine  particle 
standard  at  15  pg/m-’. 

In  the  preamble  to  the  final  rule  for 
CAIR  in  May  2005,  EPA  discussed 
ambient  monitoring  for  2001-2003,  the 
most  recent  3-year  period  available  at 
the  time.  These  results  showed 
widespread  exceedances  of  the  15  pg/m-’ 
annual  PM2.5  standard  in  the  eastern 
United  States,  with  additional 
exceedances  in  parts  of  California  and 
one  county  in  Montana.  At  that  time,  82 
counties  in  the  U.S.  had  at  least  one 
monitor  that  violated  the  1997  annual 
PM2  5  standard. 

The  PM2.5  ambient  air  quality 
monitoring  for  the  2006-2008  period 
(most  recent  available)  shows  significant 
improvements.  Nonetheless,  areas 
which  continue  to  violate  the  15  pg/m  ’ 
annual  PM2.5  standard  are  located  across 
a  significant  portion  of  the  eastern  half 
of  the  United  States,  in  parts  of 
California  and  one  county  in  Arizona. 
Based  on  these  nationwide  data,  23 
counties  have  at  least  one  monitor  that 
violates  the  annual  PM2.5  standard. 

The  PM2,5  ambient  air  quality 
monitoring  for  this  same  2006-2008 
time  period  shows  that  areas  violating 
the  2006  24-hour  PM2.5  standard  of  35 
pg/m^  (i.e.,  the  revised  2006  standard 
for  24-hour  PM2.5)  are  located  across 
much  of  the  eastern  half  of  the  United 
States,  in  parts  of  California,  and  in 
some  counties  in  several  other  western 
states — Alaska,  Washington,  Oregon, 
Utah,  and  Arizona.  Based  on  these 
nationwide  data,  52  counties  have  at 
least  one  monitor  that  violates  the  24- 
hour  PM2.5  standard. 

EPA  believes  that  a  great  deal  of  the 
improvement  in  PM2.5  annual  and  24- 
hour  concentrations  in  the  eastern  U.S. 
can  be  attributed  to  ECU  SO2  reductions 
achieved  due  to  the  CAIR.  While  the 
CAIR  requirements  related  to  SO2  did 
not  begin  until  2010,  many  actions  were 
taken  by  ECU  owners  and  operators  in 
anticipation  of  those  requirements. 
Emissions  of  SO2  from  ECUs  covered  by 
the  CAIR  that  were  also  in  the  acid  rain 
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program  (under  CAA  Title  IV)  tracking 
system  decreased  from  10.2  million  tons 
in  2005  to  7.6  million  tons  in  2008. 
Almost  all  of  these  emissions  reductions 
were  achieved  in  the  areas  of  the  eastern 
United  States  covered  by  the  CAIR.  See 
http://www.epa.gov/airmarkt/progress/ 
ARP_4.html.  EPA  believes  that  there 
would  be  substantially  more 
nonattainment  counties  for  both  the 
annual  and  24-hour  standards  if  the 
CAIR  were  not  in  effect. 

As  required  by  the  CAA,  and  in 
response  to  litigation  over  the  2006 
standards,  EPA  is  currently  conducting 
a  review  of  the  2006  PM2,5  standards. 
Information  and  documents  related  to 
this  review  are  available  at:  http:// 
epa.gov/ttn/naaqs/standards/pm/ 
s_pm_index.html.  EPA  expects  to 
complete  this  review  and  to  publish  any 
revised  standards  that  may  result  from 
the  review  by  October  2011.  EPA  is 
planning  to  propose  the  revised 
standards  by  February  2011. 

b.  Ozone 

Short-term  (1-  to  3-hour)  and 
prolonged  (6-  to  8-hour)  exposures  to 
ambient  ozone  have  been  linked  to  a 
number  of  adverse  health  effects.  At 
sufficient  concentrations,  short-term 
exposure  to  ozone  can  irritate  the 
respiratory  system,  causing  coughing, 
throat  irritation,  and  chest  pain.  Ozone 
can  reduce  lung  function  and  make  it 
more  difficult  to  breathe  deeply. 
Breathing  may  become  more  rapid  and 
shallow  than  normal,  thereby  limiting  a 
person’s  normal  activity.  Ozone  also  can 
aggravate  asthma,  leading  to  more 
asthma  attacks  that  may  require  a 
doctor’s  attention  and  the  use  of 
additional  medication.  Increased 
hospital  admissions  and  emergency 
room  visits  for  respiratory  problems 
have  been  associated  with  ambient 
ozone  exposures.  Longer-term  ozone 
exposure  can  inflame  and  damage  the 
lining  of  the  lungs,  which  may  lead  to 
permanent  changes  in  lung  tissue  and 
irreversible  reductions  in  lung  function. 
A  lower  quality  of  life  may  result  if  the 
inflammation  occurs  repeatedly  over  a 
long  time  period  (such  as  months,  years, 
or  a  lifetime).  There  is  also  recent 
epidemiological  evidence  indicating 
that  there  is  a  correlation  between  short¬ 
term  ozone  exposure  and  premature 
mortality. 

People  who  are  particularly 
susceptible  to  the  effects  of  ozone 
include  people  with  respiratory 
diseases,  such  as  asthma.  Those  who  are 
exposed  to  higher  levels  of  ozone 
include  adults  and  children  who  are 
active  outdoors.  This  rule,  and  the 
NAAQS  which  it  is  related  to,  consider 
the  effects  of  ozone  on  vulnerable 


populations  (see  further  discussion  in 
section  XII.G  and  section  XII.J  of  this 
notice). 

fn  addition  to  causing  adverse  health 
effects,  ozone  affects  vegetation  and 
ecosystems,  leading  to  reductions  in 
agricultural  crop  and  commercial  forest 
yields;  reduced  growth  and  survivability 
of  tree  seedlings;  and  increased  plant 
susceptibility  to  disease,  pests,  and 
other  environmental  stresses  (e.g.,  harsh 
weather).  In  long-lived  species,  these 
effects  may  become  evident  only  after 
several  years  or  even  decades  and  have 
the  potential  for  long-term  adverse 
impacts  on  forest  ecosystems.  Ozone 
damage  to  the  foliage  of  trees  and  other 
plants  can  also  de.crease  the  aesthetic 
value  of  ornamental  species  used  in 
residential  landscaping,  as  well  as  the 
natural  beauty  of  our  national  parks  and 
recreation  areas.  More  detailed 
information  on  effects  of  ozone  can  be 
found  at  the  following  EPA  Web  site: 
http://wvm'.epa.gov/ttn/naaqs/ 
standards/ozone/s_o3_index.htm}. 

In  1997,  at  the  same  time  we  revised 
the  PM2.5  standards,  EPA  issued  its  final 
action  to  revise  the  NAAQS  for  ozone 
(62  FR  38856)  to  establish  new  8-hour 
standards.  In  this  action  published  on 
July  18, 1997,  we  promulgated  identical 
revised  primary  and  secondary  ozone 
standards  that  specified  an  8-bour  ozone 
standard  of  0.08  parts  per  million 
(ppm).  Specifically,  the  standards 
require  that  the  3-year  average  of  the 
fourth  highest  24-hour  maximum  8-hour 
average  ozone  concentration  may  not 
exceed  0.08  ppm.  In  general,  the  8-hour 
standards  are  more  protective  of  public 
health  and  the  environment  and  more 
stringent  than  the  pre-existing  1-hour 
ozone  standards. 

At  the  time  EPA  published  the  CAIR 
and  the  CAIR  FIP  rulemakings,  wide 
geographic  areas,  including  most  of  the 
nation’s  major  population  centers, 
experienced  ozone  levels  that  violated 
the  1997  NAAQS  of  8-hour  ozone  0.08 
ppm  (effectively  0.084  ppm  as  a  result 
of  rounding).  These  areas  included 
much  of  the  eastern  part  of  the  United 
States  and  large  areas  of  California.  The 
EPA  published  the  8-hour  ozone 
attainment  and  nonattainment 
designations  in  the  Federal  Register  on 
April  30,  2004  (69  FR  23858).  These  - 
designations,  based  on  ozone  season 
monitoring  data  for  the  2001-2003  time 
period,  resulted  in  112  areas  designated 
as  nonattainment.  As  of  December  2009, 
significant  emissions  reductions  have 
allowed  58  of  the  original  112 
nonattainment  areas  to  be  re-designated 
to  attainment.  In  addition,  a  number  of 
areas  still  designated  as  nonattainment 
ozone  monitoring  data  for  2006-2008 
(most  recent  data  available)  show  levels 


below  the  standard.  EPA  believes  a 
number  of  factors  contributed  to  NOx 
emissions  reductions  subsequent  to  the 
2001-2003  time  period.  First,  ECU 
emissions  were  substantially  reduced  as 
ECUs  in  the  eastern  U.S.  came  into 
compliance  with  the  NOx  SIP  Call.  A 
series  of  progress  reports  discussing  the 
effect  of  the  NOx  SIP  Call  reductions 
can  be  found  on  EPA’s  Web  site  at: 
http://www.epa.gov/airmarkets/ 
progress  / progress-reports. html. 
Additional  information  on  emissions 
and  air  quality  trends  are  available  in 
EPA’s  2007  and  2008  air  quality  trends 
reports,  which  are  available  at:  http:// 
www.epa.gov/airtrends/. 

Second,  mobile  source  emissions 
standards  for  onroad  gasoline  and 
vehicle  emissions  standards  began  to 
reduce  mobile  source  emissions  as  the 
fleet  began  turning  over  vehicles  to  meet 
tightened  NOx  emissions  standards. 
Continued  improvement  in  ozone  is 
expected  with  continued  redustions  in 
mobile  source  emissions. 

On  March  12,  2008,  EPA  published  a 
revision  to  the  8-hour  ozone  standard, 
lowering  the  level  from  0.08  ppm  to 
0.075  ppm.  On  September  16,  2009, 

EPA  announced  it  would  reconsider 
these  2008  ozone  standards.  The 
purpose  of  the  reconsideration  is  to 
ensure  that  the  ozone  standards  are 
clearly  grounded  in  science,  protect 
public  health  with  an  adequate  margin 
of  safety,  and  are  sufficient  to  protect 
the  environment.  EPA  proposed 
revisions  to  the  standards  on  January  19, 
2010  (75  FR  2938)  and  will  issue  final 
standards  soon.  Information  on  the  2008 
revisions  to  the  ozone  standard,  and  on 
all  subsequent  activity  based  on  the 
reconsideration,  is  available  at:  http:// 
www.epa.gov/air/ozonepollution/ 
actions.html#sep09s. 

3.  Which  NAAQS  does  this  proposal 
address? 

This' proposed  action  addresses  the 
requirements  of  CAA  section 
110(a)(2)(D)(i)(I)  as  they  relate  to: 

(1)  The  1997  annual  PM2.5  standards, 

(2)  The  2006  daily  PM2.5  standards, 
and 

(3)  The  1997  ozone  standards 

The  original  CAIR  and  CAIR  FIP 

rules,  which  pre-dated  the  2006 
standards,  addressed  the  1997  ozone 
and  PM2.5  standards  only.  The  1997  8- 
hour  ozone  standard  is  0.08  ppm.  The 
1997  PM2'.5  standards  promulgated  in 
1997  established  a  15  pg/^  standard  for 
24-hour  PM2.5  and  a  65  pg/m^  standard 
for  annual  PMa.s.  In  2006,  the  24-hour 
PM2.5  standard  was  lowered  to  35  pg/m^ 
and  the  15  pg/m^  annual  PM2.5  standard 
was  left  unchanged. 


Federal  Register/ Vol.  75,  No.  147 /Monday,  August  2,  2010 /Proposed  Rules 


45221 


For  this  proposal,  EPA  fully  addresses 
the  requirements  of  CAA  section 
110(a)(2)(D){i)(I)  for  the  annual  PM2.5 
standard  of  15  pg/m^.  For  the  24-hour 
standard  of  35  pg/m'-*  and  for  the  1997 
8-hour  ozone  standard  of  0.08  ppm,  EPA 
fully  addresses  the  CAA  section 
110(a)(2KD)(i)(I)  requirements  for  some 
states,  but  for  the  remaining  states  EPA 
will  address  whether  further 
requirements  are  needed. 

This  action  does  not  address  the  CAA 
section  110(a)(2){D)(il(I)  requirements 
for  the  revised  ozone  standards 
promulgated  in  2008.  These  standards 
are  currently  under  reconsideration.  We 
are,  however,  actively  conducting  the 
technical  analyses  and  other  work 
needed  to  address  interstate  transport 
for  the  reconsidered  ozone  standard  as 
soon  as  possible.  We  intend  to  issue  as 
soon  as  possible  a  proposal  to  address 
the  transport  requirements  with  respect 
to  the  reconsidered  standard. 

4.  EPA  Transport  Rulemaking  History 
a.  CAA  Provisions 

For  almost  40  years,  Congress  has 
focused  major  efforts  on  curbing 
ground-level  ozone.  In  1970,  Congress 
amended  the  CAA  to  require,  in  Title  I, 
that  EPA  issue  and  periodically  review 
and,  if  necessary,  revise  NAAQS  for 
ubiquitous  air  pollutants  (sections  108 
and  109).  Congress  required  the  states  to 
submit  SIPs  to  attain  and  maintain  those 
NAAQS,  and  Congress  included,  in 
section  110,  a  list  of  minimum 
requirements  that  SIPs  must  meet. 
Congress  anticipated  that  areas  would 
attain  the  NAAQS  by  1975. 

In  1977,  Congress  amended  the  CAA 
by  providing,  among  other  things, 
additional  time  for  areas  that  were  not 
attaining  the  ozone  NAAQS  to  do  so,  as 
well  as  by  imposing  specific  SIP 
requirements  for  those  nonattainment 
areas.  These  provisions  first  required 
•  the  designation  of  areas  as  attainment, 
nonattainment,  or  unclassifiable,  under 
section  107;  and  then  required  that  SIPs 
for  ozone  nonattainment  areas  include 
the  additional  provisions  set  out  in  part 
D  of  Title  I,  as  well  as  demonstrations 
of  attainment  of  the  ozone  NAAQS  by 
either  1982  or  1987  (section  172). 

In  addition,  the  1977  Amendments 
included  two  provisions  focused  on 
interstate  transport  of  air  pollutants:  the 
predecessor  to  current  section 
110(a)(2)(D),  which  requires  SIPs  for  all 
areas  to  constrain  emissions  with 
certain  adverse  downwind  effects;  and 
section  126,  which,  in  general, 
authorizes  a  downwind  state  to  petition 
EPA  to  impose  limits  directly  on 
upwind  sources  found  to  adversely 
affect  that  state.  Section  •- 


110(a)(2)(D)(i)(I),  which  is  key  to  the 
present  action,  is  described  in  more 
detail  later. 

In  1990,  Congress  amended  the  CAA 
to  better  address,  among  other  things, 
continued  nonattainment  of  the  1-hour 
ozone  NAAQS,  the  requirements  that 
would  apply  if  EPA  revised  the  1-hour 
standard,  and  transport  of  air  pollutants 
across  state  boundaries  (Pub.  L.  101- 
549,  Nov.  15,  1990,  104  Stat.  2399,  42 
U.S.C.  7401-7671q). 

As  amended  in  1990,  the  CAA  further 
requires  EPA  to  designate  areas  as 
attainment,  nonattainment,  and 
unclassifiable  under  a  revised  NAAQS 
(section  107(d)(1);  section  6103,  Pub.  L. 
105-178).  The  CAA  authorizes  EPA  to 
classify  areas  that  are  designated 
nonattainment  under  the  new  NAAQS 
and  to  establish  for  those  areas 
attainment  dates  that  are  as  expeditious 
as  practicable,  but  not  to  exceed  10 
years  from  the  date  of  designation 
(section  172(a)). 

All  areas  are  required  to  submit  SIPs 
within  certain  timeframes  (section 
110(a)(1)),  and  those  SIPs  must  include 
specified  provisions,  under  section 
110(a)(2).  In  addition,  SIPs  for 
nonattainment  areas  are  generally 
required  to  include  additional  specified 
control  requirements,  as  well  as  controls 
providing  for  attainment  of  any  revised 
NAAQS  and  periodic  reductions 
providing  “reasonable  further  progress” 
in  the  interim  (section  172(c)).  If  states 
do  not  submit  SIPs  in  a  timely  or 
approvable  manner,  EPA  has  the 
authority  to  make  findings  of  failure  to 
submit  or  impose  FIPs  on  specific 
sources  in  the  state  that  contribute  to 
downwind  nonattainment  and 
interference  with  maintenance. 
Significant  contribution  and 
interference  with  maintenance  are 
discussed  in  detail  in  section  IV  later. 

The  1990  Amendments  reflect  general 
awareness  by  Congress  that  ozone  is  a 
regional,  and  not  merely  a  local, 
problem.  Ozone  and  its  precursors  may 
be  transported  long  distances  across 
state  lines,  thereby  exacerbating  ozone 
problems  downwind.  Ozone  transport  is 
recognized  as  a  major  reason  for  the 
persistence  of  the  ozone  problem, 
notwithstanding  the  imposition  of 
numerous  controls,  both  Federal  and 
State,  across  the  country. 

The  CAA  further  addresses  interstate 
transport  of  pollution  in  section  126, 
which  Congress  revised  slightly  in  1990. 
Subsection  (b)  of  that  provision 
authorizes  each  state  (or  political 
subdivision)  to  petition  EPA  for  a 


finding  designed  to  protect  that  entity 
from  upwind  sources  of  air  pollutants.^ 

In  aadition,  the  1990  Amendments 
added  section  184,  which  delineates  a 
multi-state  ozone  transport  region  (OTR) 
in  the  Northeast,  requires  specific 
additional  controls  for  all  areas  (not 
only  nonattainment  areas)  in  that 
region,  and  establishes  the  Ozone 
Transport  Commission  (OTC)  for  the 
purpo.se  of  recommending  to  EPA 
regionwide  controls  affecting  all  areas  in 
that  region.  At  the  same  time,  Congress 
added  section  176A,  which  authorized 
the  formation  of  transport  regions  for 
other  pollutants  and  in  other  parts  of  the 
country. 

In  September  1994,  the  Northeast 
OTC  states  signed  a  Memorandum  of 
Understanding  (MOLI)  committing  to 
reduce  NOx  emissions  throughout  the 
region.  In  1999  through  2002,  most  of 
the  OTC  states  achieved  substantial 
NOx  reductions  through  an  ozone 
season  cap  and  trade  program  for  NOx 
called  the  OTC  NOx  Budget  Program, 
which  EPA  administered,  and  through 
NOx  emissions  rate  limits  from  certain 
coal  plants  under  Title  IV. 

Separate  from  activity  in  the  OTC, 

EPA  and  the  Environmental  Council  of 
the  States  (ECOS)  formed  the  OTAG  in 
1995.  This  workgroup  brought  together 
interested  states  and  other  stakeholders, 
including  industry  and  environmental 
groups.  Its  primary  objective  was  to 
assess  the  ozone  transport  problem  and 
develop  a  strategy  for  reducing  ozone 
pollution  throughout  the  eastern  half  of 
the  United  States. 

Notwithstanding  significant  efforts, 
the  states  generally  were  not  able  to 
meet  the  November  15,  1994  statutory 
deadline  for  the  attainment 
demonstration  and  rate  of  progress 
(ROP)  SIP  submissions  required  under 
section  182(c).  The  major  reason  for  this 
failure  was  that  at  that  time,  states  with 
downwind  nonattainment  areas  were 
not  able  to  address  transport  from 
upwind  areas.  As  a  result,  EPA 
recognized  that  development  of  the 
necessary  technical  information,  as  well 
as  the  control  measures  necessary  to 
achieve  the  large  level  of  reductions 
likely  to  be  required,  had  been 
particularly  difficult  for  the  states 
affected  by  ozone  transport. 

Accordingly,  as  an  aamini.strative 
remedial  matter,  EPA  established  new 
timeframes  for  the  required  SIP 
submittals.  To  allow  time  for  states  to 
incorporate  the  results  of  the  OTAG 

’’  In  addition,  section  115  authorizes  EPA  to 
require  a  SIP  revision  in  certain  circumstances 
when  one  or  more  sources  within  a  state  “cause  or 
contribute  to  air  pollution  which  may  reasonably  be 
anticipated  to  endanger  public  health  or  welfare  in 
a  foreign  country.” 
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modeling  into  their  local  plans,  EPA 
extended  the  submittal  date  to  April 
1998.»  The  OTAG’s  air  quality  modeling 
and  recommendations  formed  the  basis 
for  what  became  the  NOx  SIP  Call 
rulemaking  and  included  the  most 
comprehensive  analyses  of  ozone 
transport  ever  conducted.  The  EPA 
participated  extensively  in  the  OTAG 
process  that  generated  much  useful 
technical  and  modeling  information  on 
regional  ozone  transport. 

OTAG  was  established  to  address 
transport  issues  associated  with  meeting 
the  1-hour  standard.  The  EPA  did  not 
promulgate  the  8-hour  standard  until 
shortly  after  OTAG  concluded;  thus, 
OTAG  did  not  recommend  strategies  to 
address  the  8-hour  NAAQS.  However, 
because  EPA  had  proposed  an  8-hour 
standard,  OTAG  did  examine  the 
impacts  of  different  strategies  on  8-hour 
average  ozone  predictions.  They  found 
that  ozone  transport  caused  problems 
for  downwind  areas  under  either  the  1- 
hour  or  8-hour  standard. 

EPA ’s  Transport  SIP  Call  Regulatory 
Efforts.  Shortly  after  OTAG  began  its 
work,  EPA  indicated  that  it^intended  to 
issue  a  SIP  call  to  require  states  to 
implement  the  reductions  necessary  to 
address  the  ozone  transport  problem. 

On  January  10,  1997  (62  FR  1420),  EPA 
published  a  notice  of  intent  and 
indicated  that  before  taking  final  action, 
EPA  would  carefully  consider  the 
technical  work  and  any 
recommendations  of  OTAG.  The  EPA 
published  the  NPR  for  the  NOx  SIP  Call 
by  notice  dated  November  7,  1997  (62 
FR  60319).  The  NPR  proposed  to  make 
a  finding  of  significant  contribution  due 
to  transported  NOx  emissions  to 
nonattainment  or  maintenance  problems 
downwind  and  to  assign  NOx  emissions 
budgets  for  23  jurisdictions.  In  light  of 
OTAG’s  work  and  additional 
information,  EPA  was  able  to  assess 
ozone  transport  as  it  relates  to  the  8- 
hour  NAAQS  and  to  set  forth 
requirements  as  necessary  to  address  the 
8-hour  standard  in  the  rulemaking.  The 
regional  reductions  of  NOx  that  would 
have  been  achieved  through  this  SIP  call 
for  the  l-hour  NAAQS  were  key 
components  for  meeting  the  new  8-hour 
ozone  standard  in  a  cost-effective 
manner.  Therefore,  EPA  believed  that 
the  OTAG  recommendations  for  how  to 
address  ozone  transport  were  valid  for 
both  NAAQS. 

The  EPA  published  a  supplemental 
notice  of  proposed  rulemaking  (SNPR) 
dated  May  11,  1998  (63  FR  25902), 
which  proposed  a  model  NOx  budget 


"Guidance  for  Implementing  the  l-hour  Ozone 
and  Pre-Existing  PMlO  NAAQS,  Memorandum  from 
Richard  D.  Wilson,  dated  December  29,  1997. 


trading  program  and  state  reporting 
requirements  and  provided  the  air 
quality  analyses  of  the  proposed 
statewide  NOx  emissions  budgets. 

Revision  of  the  Ozone  NAAQS.  On 
July  18,  1997  (62  FR  38856),  EPA  issued 
its  final  action  to  revise  the  NAAQS  for 
ozone.  The  EPA’s  decision  to  revise  the 
standard  was  based  on  the  Agency’s 
review  of  the  available  scientific 
evidence  linking  exposures  to  ambient 
ozone  to  adverse  health  and  welfare 
effects  at  levels  allowed  by  the  pre¬ 
existing  l-hour  ozone  standards.  The  1- 
hour  primary  standard  was  replaced  by 
an  8-hour  standard  at  a  level  of  0.08 
ppm,  with  a  form  based  on  the  3-year 
average  of  the  annual  fourth-highest 
daily  maximum  8-hour  average  ozone 
concentration  measured  at  each  monitor 
within  an  area.  The  new  primary 
standard  provided  increased  protection 
to  the  public,  especially  children  and 
other  at-risk  populations,  against  a  wide, 
range  of  ozone-induced  health  effects. 

The  pre-existing  l-hour  secondary 
ozone  standard  was  replaced  by  an  8- 
hour  standard  identical  to  the  new 
primary  standard.  The  new  secondary 
.standard  provided  increased  protection 
to  the  public  welfare  against  ozone- 
induced  effects  on  vegetation. 

Section  126  Petitions.  In  a  separate 
rulemaking,  EPA  proposed  action  on 
petitions  submitted  by  8  northeastern 
states  **  under  section  126  of  the  CAA. 
Each  petition  specifically  requested  that 
EPA  make  a  finding  that  NOx  emissions 
from  certain  major  stationary  sources 
significantly  contributed  to  ozone 
nonattainment  problems  in  the 
petitioning  state.  Both  the  NOx  SIP  Call 
and  the  section  126  petitions  were 
designed  to  address  ozone  transport 
through  reductions  in  upwind  NOx 
emissions.  However,  the  EPA’s  response 
to  the  section  126  petitions  differed 
from  EPA’s  action  in  the  NOx  SIP  Call 
rulemaking  in  several  ways.  In  the  NOx 
SIP  Call,  EPA  was  determining  that 
certain  states  were  or  would  be 
significantly  contributing  to 
nonattainment  or  maintenance  problems 
in  downwind  states.  The  EPA  required 
the  upwind  states  to  submit  SIP 
provisions  to  reduce  the  amounts  of 
each  state’s  NOx  emissions  that 
significantly  contributed  to  downwind 
air  quality  problems.  The  states  had  the 
discretion  to  select  the  mix  of  control 
measures  to  achieve  the  necessary 
reductions.  By  contrast,  under  section 
126,  if  findings  of  significant 
contribution  were  made  for  any  sources 
identified  in  the  petitions,  EPA  would 


"The  8  state.s  were  Connecticut,  Massachusetts, 
Maine,  New  Hampshire,  New  York,  Pennsylvania, 
Rhode  Island,  and  Vermont. 


have  determined  the  necessary 
emissions  limits  to  address  the  amount 
of  significant  contribution  and  would 
have  directly  regulated  the  sources.  A 
section  126  remedy  would  have  applied 
only  to  sources  in  states  named  in  the 
petitions. 

b.  NOx  SIP  Call 

Based  on  the  findings  of  OTAG,  EPA 
proposed  a  rulemaking  known  as  the 
NOx  SIP  Call  in  1997  and  finalized  it  in 
1998.  (See  “Finding  of  Significant 
Contribution  and  Rulemaking  for 
Certain  States  in  the  Ozone  Transport 
Assessment  Group  Region  for  Purposes 
of  Reducing  Regional  Transport  of 
Ozone;  Rule,”  (63  FR  57356).)  This  rule 
concluded  that  NOx  emissions  in  22 
states  and  the  District  of  Columbia 
contribute  to  ozone  nonattainment  in 
other  states,  and  the  rule  required 
affected  states  to  amend  their  SIPs  and 
limit  NOx  emissions.  EPA  set  an  ozone 
season  NOx  budget  for  each  affected 
state,  essentially  a  cap  on  ozone  season 
(summertime)  NOx  emissions  in  the 
state.  Sources  in  the  affected  states  were 
given  the  option  to  participate  in  a 
regional  cap  and  trade  program.  The 
first  control  period  was  scheduled  for 
the  2003  ozone  season. 

In  response  to  litigation  over  EPA’s 
final  NOx  SIP  Call  rule,  the  Court  issued 
two  decisions  concerning  the  NOx  SIP 
Call  and  its  technical  amendments. 

The  Court  decisions,  discussed  later, 
generally  upheld  the  NOx  SIP  Call  and 
technical  amendments,  including  EPA’s 
interpretation  of  the  definition  of 
’’contribute  significantly”  under  CAA 
section  110(a)(2)(D).  The  litigation  over 
the  NOx  SIP  Call  coincided  with  the 
litigation  over  the  8-hour  NAAQS. 
Because  of  the  uncertainty  caused  by 
the  litigation  on  the  8-hour  NAAQS, 

EPA  stayed  the  portion  of  the  NOx  SIP 
Call  based  on  the  8-hour  NAAQS  (65  FR 
56245,  September  18,  2000).  Therefore, 
for  the  most  part,  the  Court  did  not 
address  NOx  SIP  Call  requirements 
under  the  8-hour  ozone  NAAQS. 

(1)  What  was  the  NOx  SIP  Call? 

The  NOx  SIP  Call  was  EPA’s  principal 
effort  to  reduce  interstate  transport  of 
precursors  for  both  the  l-hour  ozone 
NAAQS  and  the  8-hour  ozone  NAAQS. 
The  EPA’s  rulemaking  was  based  on  its 
consideration  of  OTAG’s 
recommendations,  as  well  as 
information  resulting  from  EPA’s 
additional  work,  and  extensive  public- 
input  generated  through  notice-and- 
comment  rulemaking.  The  EPA  believed 


’"SeK  Michigan  v.  EPA,  213  F’.3d  663  (DC  Gir. 
2000),  cert,  denied,  532  tJ.S..904  (2001)  (NOx  SIP 
call)  and  Appalachian  Pinverv.  EPA,  251  E.3d  1026 
(DC  Cir.  2001)  (technical  amendments). 
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that  requiring  NOx  emissions  reductions 
across  the  region  in  amounts  achievable 
by  uniform  controls  was  a  reasonable, 
cost-effective  step  to  take  to  mitigate 
ozone  nonattainment  in  downwind 
states  for  both  the  1-hour  and  8-hour 
standards. 

It  was  also  EPA’s  goal  to  ensure  that 
sufficient  regional  reductions  were 
achieved  to  mitigate  ozone  transport  in 
the  eastern  half  of  the  United  States  and 
thus,  in  conjunction  with  local  controls, 
enable  nonattainment  areas  to  attaiivand 
maintain  the  ozone  NAAQS. 

This  NOx  SIP  Call  required  those 
jurisdictions  that  EPA  determined 
significantly  contribute  to  1-hour  and 
8-hour  ozone  nonattainment  problems 
in  downwind  states  to  revise  their  SIPs 
to  include  NOx  control  measures  to 
mitigate  the  significant  ozone  transport 
during  summer  months  known  as  the 
“ozone  season”  (May-September).  The 
EPA  determined  emissions  reductions 
requirements  for  the  covered  states  and 
source  categories  (see  section  IV.A  for  a 
description  of  the  approach  EPA  used  to 
determine  emissions  reductions 
requirements).  The  affected  states  were 
required  to  submit  SIPs  providing  the 
specified  amounts  of  emissions 
reductions.  By  eliminating  these 
amounts  of  NOx  emissions,  the  control 
measures  would  assure  that  the 
remaining  NOx  emissions  would  meet 
the  level  identified  in  the  rule  as  the 
state’s  NOx  emissions  budget  and  would 
not  “significantly  contribute  to 
nonattainment,  or  interfere  with 
maintenance  by,”  a  downwind  state, 
under  section  110(a)(2){D)(i)(I). 

The  SIP  requirements  permitted  each 
state  to  determine  what  measures  to 
adopt  to  prohibit  the  significant 
amounts  and  hence  meet  the  necessary 
emissions  budget.  Consistent  with 
OTAG’s  recommendations  to  achieve 
decreased  NOx  emissions  primarily 
from  large  stationary  sources  in  a 
trading  program,  EPA  encouraged  states 
to  consider  electric  utility  and  large 
boiler  controls  under  a  cap  and  trade 
program  as  a  cost-effective  strategy.  The 
EPA  also  recognized  that  promotion  of 
energy  efficiency  could  contribute  to  a 
cost-effective  strategy.  See  section  V.D.l 
for  a  discussion  on  the  approach  taken 
to  implement  the  emissions  reductions 
requirements  in  the  NOx  SIP  Call. 

(2)  Legal  Challenges  to  the  NOx  SIP  Call 

Several  petitioners  challenged  the 
NOx  SIP  Call  in  the  United  States  Court 
of  Appeals  for  the  District  of  Columbia 
Circuit  (DC  Circuit).  In  Michigan  v.  EPA, 
213  F.3d  663  (DC  Cir.,  2000),  cert, 
denied,  532  U.S.  904  (2001),  the  Court 
upheld  the  rule  in  most  respects.  Of 
greatest  relevance  here,  the  Court 


upheld  the  essential  features  of  EPA’s 
approach  to  identifying  and  eliminating 
states”  NOx  emissions  that  significantly 
contribute  to  downwind  nonattainment. 
It  upheld  key  aspects  of  EPA’s  air 
quality  modeling  and  its  use  of  cost- 
effectiveness  criteria  in  defining  states” 
“significant  contribution.”  See  id.  at 
673-79.  In  addition,  it  accepted  EPA’s 
use  of  a  uniform  control  requirement 
(i.e.,  requiring  all  covered  jurisdictions, 
regardless  of  amount  of  contribution,  to 
reduce  NOx  emissions  by  an  amount 
achievable  with  highly  cost  effective 
controls).  See  id.  at  679-80.  The  Court, 
however,  agreed  with  petitioners  that 
certain  specific  applications  of  EPA’s 
approach  wefe  flawed.  It  thus  vacated 
the  rule  with  respect  to  Wisconsin, 
Missouri,  and  Georgia,  and  held  that 
EPA  had  failed  to  provide  adequate 
notice  on  two  specific  issues  (a  change 
in  the  definition  of  ECU  and  a  change 
in  control  level  assumed  for  specific 
sources).  See  id.  at  681-85,  692-94.  The 
Court  also  subsequently  delayed  the 
implementation  date  to  May  31,  2004. 
Michigan  v.  EPA,  2000  WL  1341477  (DC 
Cir.  2000). 

The  decision  resolved  only  issues 
involving  the  1-hour  ozone  NAAQS  and 
did  not  resolve  any  issues  involving  the 
8-hour  NAAQS,  which  provided 
another  basis  for  the  rule.  See  id.  at  670- 
71.  EPA  ultimately  stayed  the  8-hour 
basis  of  the  NOx  SIP  Call.  See  65  FR 
56245.  In  addition,  in  a  subsequent  case 
that  reviewed  separate  EPA  rulemakings 
making  technical  corrections  to  the  NOx 
SIP  Call,  the  DC  Circuit  remanded  the 
case  for  a  better  explanation  of  EPA’s 
methodology  for  computing  the  growth 
component  in  the  ECU  heat  input 
calculation.  See  Appalachian  Power  Co. 
V.  EPA,  251  F.3d  1026  (DC  Cir.  2001). 
More  recently,  the  Court  also  rejected  a 
challenge  to  a  subsequent  EPA  rule 
withdrawing  EPA’s  findings  of 
significant  contribution  for  Georgia  for 
the  1-hour  ozone  standard.  See  North 
Carolina  v.  EPA,  587  F.3d  422  (DC  Cir. 
2009). 

(3)  How  the  NOx  Budget  Trading 
Program  (NBP)  Worked 

The  NBP  was  a  market-based  cap  and 
trade  program  created  to  reduce  the 
regional  transport  of  emissions  of  NOx 
from  power  plants  and  other  large 
combustion  sources  that  contribute  to 
ozone  nonattainment  in  the  eastern 
United  States.  Over  six  ozone  seasons 
(2003-2008),  the  NBP  significantly 
lowered  NOx  emissions  from  affected 
sources,  contributing  to  improvements 
in  regional.air  quality  across  the 
Midwest,  Northeast,  and  Mid-Atlantic. 
The  cap  level  was  intended  to  protect 
public  health  and  the  environment  and 


to  sustain  that  protection  into  the  future 
regardless  of  growth  in  the  affected 
sector.  Ozone  season  NOx  emissions 
decreased  from  levels  in  baseline  years 
in  all  states  participating  in  the  NBP. 

(All  NBP  states  transitioned  to  the  CAIR 
NOx  ozone  season  program  in  2009 
except  Rhode  Island.)  Allowance 
trading  was  generally  active  from  the 
start  of  the  program  in  2003.  Prices  and 
trading  were  down  in  2008,  primarily 
due  to  uncertainty.  Compliance 
remained  virtually  100  percent 
throughout  the  program’s  6  years.  Many 
nonattainment  areas  in  the  East  saw 
substantial  improvements  in  air  quality 
concentrations  that  brought  them  in  line 
with  ozone  NAAQS.  The  NBP,  together 
with  other  Federal,  State,  and  local 
programs,  contributed  to  NOx 
reductions  that  have  led  to 
improvements  in  ozone  and  PM2.S, 
saving  580-1,800  lives  annually  in 
2008.^1  Changes  in  ozone  and  nitrate 
concentrations  due  to  the  NBP  have  also 
contributed  to  improvements  in 
ecosystems  in  the  East. 

EPA  stopped  administering  the  NBP 
at  the  conclusion  of  2008  control  period 
activities.  States  still  have  the  emissions 
reductions  requirement  and  could  use 
the  CAIR  NOx  ozone  season  trading 
program  to  achieve  this. 

See  section  V.D.4.e.  for  a  discussion 
of  the  results  of  the  NOx  Budget  Trading 
Program. 

(4)  Clean  Air  Interstate  Rule 

Following  promulgation  of  the  new 
NAAQS  in  1997,  the  CAA  required  all 
states,  regardless  of  whether  they  have 
attainment  air  quality  in  all  areas,  to 
submit  SIPs  containing  provisions 
specified  under  section  110(a)(2).  In 
addition,  states  are  required  to  submit 
SIPs  for  nonattainment  areas  which  are 
generally  required  to  include  additional 
emissions  controls  providing  for 
attainment  of  the  NAAQS. 

As  described  previously,  section 
110(a)(2)(D)(i)(I)  provides  a  tool  for 
addressing  the  problem  of  transported 
pollution  that  significantly  contributes 
to  downwind  nonattainment  and 
maintenance  problems.  Under  section 
110(a)(2)(D),  a  SIP  must  contain 
adequate  provisions  prohibiting  sources 
in  the  state  from  emitting  air  pollutants 
in  amounts  that  would  contribute 
significantly  to  nonattainment  or 
interfere  with  maintenance  in  one  or 
more  downwind  states.  Section 
110(k)(5)  authorizes  EPA  to  find  that  a 
SIP  is  substantially  inadequate  to  meet 
any  CAA  requirement.  If  EPA  makes 
such  a  finding,  it  is  to  require  the  state 


”  U.S.EPA.  September,  2009.  The  NOx  Budget 
Trading  Program:  2008  Environmental  Results,  p.9. 
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to  submit,  within  a  specified  period,  a 
SIP  revision  to  correct  the  inadequacy 
(“SIP  call”).  In  1998,  EPA  used  thfs 
authority  to  issue  the  NOx  SIP  Call, 
discussed  previously,  to  require  states  to 
revise  their  SIPs  to  include  measures  to 
reduce  NOx  emissions  that  were 
significantly  contributing  to  ozone 
nonattainment  problems  in  downwind 
states. 

Sulfur  dioxide  and  NOx  are  not  the 
only  emissions  that  contribute  to 
interstate  transport  and  PMi ,5 
nonattainment.  However,  EPA  stated  in 
the  CAIR  that  it  believed  that,  given 
current  knowledge,  it  was  not 
appropriate  to  specify  emissions 
reductions  requirements  for  direct  PM2.5 
emissions  or  organic  precursors  (e.g., 
volatile  organic  compounds  (VOCs)  or 
ammonia  (NH3)).  Similarly,  for  8-hour 
ozone,  EPA  continued  to  rely  on  the 
conclusion  of  the  OTAG  that  analysis  of 
interstate  transport  control 
opportunities  should  have  focused  on 
NOx,  rather  than  VOCs.  ^2 

(5)  What  is  the  CAIR? 

The  CAA  contains  a  number  of 
requirements  to  address  nonattainment 
of  the  PM2.5  and  the  8-hour  ozone 
NAAQS,  including  requirements  that 
states  address  interstate  transport  that 
significantly  contributes  to  such 
nonattainment.  Based  on  air  quality 
modeling,  ambient  air  quality  data 
analyses,  and  cost  analyses,  EPA  found 
that  emissions  in  certain  upwind  states 
resulted  in  amounts  of  transported 
PM2.5,  ozone,  and  their  emissions 
precursors  that  significantly  contributed 
to  nonattainment  in  downwind  states. 

In  the  CAIR,  promulgated  on  May  12, 
2005  (70  FR  25162),  EPA  required  SIP 
revisions  in  28  states  and  the  District  of 
Columbia,  within  18  months  after 
publication  of  the  notice  of  final 
rulemaking,  to  ensure  that  certain 
emissions  of  SO2  and/or  NOx — 
important  precursors  of  PM2..S  (NOx  and 
SO2)  and  ozone  (NOx) — were 
prohibited.  Achieving  the  emissions 
reductions  identified,  EPA  concluded, 
would  address  the  states’  requirements 
under  section  110(a)(2)(D)(i)(I)  of  the 
CAA  and  would  help  PM2.5  and  ozone 
nonattainment  areas  in  the  eastern  half 
of  the  United  States  attain  the  standards. 
Moreover,  EPA  concluded  that  such 
attainment  would  be  achieved  in  a  more 


The  OTAG  was  active  from  1995-1997  and 
consisted  of  representatives  from  the  37  states  in 
that  region;  the  District  of  Columbia;  EPA;  and 
interested  members  of  the  public,  including 
industry  and  environmental  groups.  See  discussion 
below  under  NOx  SIP  Call  for  further  information 
on  OTAG. 

'^The  term  “transport”  includes  the  transport  of 
both  PM2,5  and  their  precursor  emi.ssions  and/or 
transport  of  both  ozone  and  its  precursor  emissions. 


certain,  equitable,  and  cost-effective 
manner  than  if  each  nonattainment  area 
attempted  to  implement  local  emissions 
reductions  alone,  and  would  also  assist 
the  covered  states  and  their  neighbors  in 
making  progress  toward  their  visibility 
goals. 

The  CAIR  built  on  EPA’s  efforts  in  the 
NOx  SIP  Call  to  address  interstate 
pollution  transport  for  ozone,  and  was 
EPA’s  first  attempt  to  address  interstate 
pollution  transport  for  PM2.5.  It  required 
significant  reductions  in  emissions  of 
SO2  and  NOx,  which  contribute  to  fine 
particle  concentrations.  In  addition, 

NOx  emissions  contribute  to  ozone 
problems.  ECUs  were  found  to  be  a 
major  source  of  the  SO2  and  NOx 
emissions  which  contributed  to  fine 
particle  concentrations  and  ozone 
problems  downwind. 

CAIR  was  designed  to  provide 
significant  air  quality  attainment, 
health,  and  environmental 
improvements  across  the  eastern  U.S.  in 
a  highly  cost-effective  manner  by 
reducing  SO2  and  NOx  emissions  from 
ECUs  that  contribute  to  the  PM2..S  and 
8-hour  ozone  problems  described  in  the 
rule.  CAIR’s  emissions  reductions 
requirements  were  based  on  controls 
that  EPA  had  determined  to  be  highly 
cost-effective  for  ECUs  under  optional 
cap  and  trade  programs.  However,  states 
had  the  flexibility  to  choose  the 
measures  to  adopt  to  achieve  the 
specified  emissions  reductions.  EPA 
required  the  emissions  reductions  to  be 
implemented  in  two  phases,  with  the 
first  phase  in  2009  and  2010  (for  NOx 
and  SO2,  respectively),  and  the  second 
phase  for  both  pollutants  in  2015.  These 
requirements  are  described  in  more 
detail  in  section  V.D.l. 

In  addition  to  promulgating  findings 
of  significant  contribution  to 
nonattainment,  EPA  assigned  emissions 
reductions  requirements  for  SO2  and/or 
NOx  that  each  of  the  identified  states 
must  meet  through  SIP  measures. 

Section  V.D.l  discusses  the  approach 
taken  in  CAIR  using  three  model  multi¬ 
state  cap  and  trade  programs  for  SO2 
and  NOx  that  EPA  developed  and  that 
states  could  choose  to  adopt  to  meet  the 
required  emissions  reductions  in  a 
flexible  and  cost-effective  way. 

The  requirements  in  the  CAiR  were 
intended  to  address  regional  interstate 
transport  of  air  pollution.  EPA 
recognized,  however,  that  additional 
local  reductions  might  be  necessary  to 
bring  some  areas  into  attainment  even 
after  significantly  contributing  upwind 
emissions  were  eliminated.  70  FR 
25165-66,  May  12,  2005.  In  addition, 
states  that  shared  an  interstate 
nonattainment  area  were  expected  to 
work  together  in  developing  the 


nonattainment  SIP  for  that  area, 
reducing  emissions  that  contributed  to 
local-scale  interstate  transport  problems. 

CAIR  FIPs.  When  EPA  promulgated 
the  final  CAIR  in  May  2005,  EPA  also 
issued  a  national  finding  that  states  had 
failed  to  submit  SIPs  to  address  the 
requirements  of  CAA  section 
110(a)(2)(D)(i)  with  respect  to  the  1997 
ozone  and  PM2..S  NAAQS.  States  were  to 
have  submitted  110(a)(2)(D)(i)  SIPs  for 
those  standards  by  )uly  2000.  This 
action  triggered  a  2-year  clock  for  EPA 
to  issue  FIPs  to  address  interstate 
transport.  On  March  15,  2006  the  EPA 
promulgated  FIPs  to  ensure  that  the 
emissions  reductions  required  by  the 
CAIR  are  achieved  on  schedule.  The 
FIPs  did  not  limit  states”  flexibility  in 
meeting  their  CAIR  requirements  as  all 
states  remained  free  to  submit  SIPs  at 
any  time  that,  if  approved  by  EPA, 
would  replace  the  FIP  for  that  state. 

As  the  control  strategy  for  the  FIPs, 
EPA  adopted  the  model  cap  and  trade 
programs  that  it  provided  in  the  CAIR 
as  a  control  option  for  states,  with  minor 
changes  to  account  for  federal,  rather 
than  state,  implementation.  The  FIPs 
required  power  plants  in  affected  states 
to  participate  in  one  or  more  of  three 
separate  emissions  cap  and  trade 
programs  that  cover:  (1)  Annual  SO2 
emissions,  (2)  annual  NOx  emissions, 
and  (3)  ozone  season  NOx  emissions. 
Emission  cap  and  trade  programs  are  a 
proven  method  for  achieving  highly 
cost-effective  emissions  reductions 
while  providing  regulated  sources  with 
flexibility  in  choosing  compliance 
strategies. 

The  FIPs  also  provided  states  with  an 
option  to  submit  abbreviated  SIPs  to 
meet  CAIR.  Under  this  option,  states 
could  save  the  time  and  resources 
needed  to  develop  the  complete  trading 
program  SIP,  while  still  being  able  to 
make  key  decisions,  such  as  the 
methodology  for  allocating  annual  and/ 
or  ozone  season  NOx  allowances. 

New  Jersey  and  Delaware.  Separately, 
on  March  15,  2006,  EPA  issued  a  final 
rule  to  include  Delaware  and  New 
Jersey  in  the  CAIR  to  control  SO2  and 
NOx  emissions  because  they  contribute 
to  PM2.5  nonattainment  in  other  states. 
71  FR  25288,  April  28,  2006.  These 
states  were  already  included  in  the 
CAIR  because  their  sources  contributed 
to  nonattainment  of  other  states’  8-hour 
ozone  air  quality  standard.  The  CAIR 
FIP  established  requirements  for 
Delaware  and  New  Jersey  with  respect 
to  both  ambient  air  quality  standards. 

(6)  Legal  Challenges  to  the  CAIR 

Petitions  for  review  challenging 
various  aspects  of  the  CAIR  were  filed 
in  the  U.S.  Court  of  Appeals  for  the  DC 
Circuit.  In  North  Carolina  v.  EPA,  531 
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F.3d  896,  modified  on  reh’g  550  F.3d 
1176  (D.C.  Cir.  2008),  the  Court  granted 
several  of  the  petitions  for  review  and 
remanded  the  rule  to  EPA  for  further 
proceedings.  In  its  July  2008  opinion, 
North  Carolina,  531  F.3d  896,  the  Court 
upheld  several  challenged  aspects  of 
EPA’s  approach,  but  also  found  fatal 
flaws  in  the  rule — flaws  it  found 
significant  enough  to  warrant  vacatur  of 
the  CAIR  and  the  associated  FIPs  in 
their  entirety.  In  December  2008, 
however,  the  Court  responded  to 
petitions  for  rehearing  and  determined 
that  “notwithstanding  the  relative  flaws 
of  CAIR,  allowing  the  CAIR  to  remain  in 
effect  until  it  is  replaced  by  a  rule 
consistent  with  our  opinion  would  at 
least  temporarily  preserve  the 
environmental  values  covered  by  CAIR.” 
North  Carolina,  550  F.3d  at  1178. 
Accordingly,  it  decided  to  remand  the 
rule  without  vacatur  “so  that  EPA  may 
remedy  CAIR’s  flaws  in  accordance  with 
[the  Court’s]  July  11,  2008  opinion  in 
this  case.”  Id. 

Although  the  entire  rule  was 
remanded,  important  parts  of  EPA’s 
rulemaking  were  upheld  by  the  Court  in 
its  July  2008  ruling.  The  Court  upheld 
key  aspects  of  the  air  quality  modeling 
portion  of  EPA’s  significant  contribution 
analysis.  It  upheld  EPA’s  decision  to 
consider  upwind  states  for  inclusion  in 
the  CAIR  only  if  those  states  contributed 
to  projected  nonattainment  in  2010.  See 
North  Carolina,  531  F.3d  at  913-914. 

The  Court  further  upheld  the 
contribution  threshold  used  in  the  air 
quality  modeling  portion  of  the 
significant  contribution  analysis  for 
PM2.5,  EPA’s  use  of  whole  states  as  the 
unit  of  measurement,  and  the  first-phase 
NOx  compliance  deadline  of  2009  See 
id.  at  914-17,  923-27,  928-29. 

The  Court  also  found  significant  flaws 
in  EPA’s  approach.  The  Court 
emphasized  the  importance  of 
individual  state  contributions  to 
downwind  nonattainment  areas  and 
held  that  EPA  had  failed  to  adequately 
measure  significant  contribution  from 
sources  within  an  individual  state  to 
downwind  nonattainment  areas  in  other 
states.  Id.  at  907.  Further,  the  Court 
noted  that  EPA  had  not  provided 
adequate  assurance  that  the  trading 
programs  established  in  the  CAIR  would 
achieve,  or  even  make  measurable 
progress  towards  achieving,  the  section 
110(a)(2)(D)(i)(I)  mandate  to  eliminate 
significant  contribution.  See  North 
Carolina,  532  F.3d  at  907-08.  For  these 
reasons,  it  concluded  that  EPA  had  not 
shown  that  the  CAIR  rule  would  achieve 
measurable  progress  towards  satisfying 
the  statutory  mandate.of  section 
110(a)(2)(D)(i)(I)  and  thus  EPA  lacked 
authority  for  its  action.  See  id.  at  908. 


Moreover,  it  emphasized  that  where  the 
rule  constitutes  a  complete 
110(a)(2)(D)(i)(I)  remedy,  it  must 
actually  require  the  elimination  of 
emissions  that  contribute  significantly 
to  nonattainment  or  interfere  with 
maintenance  downwind.  See  id. 

The  Court  further  rejected  the  state 
budgets  for  SO2  and  NOx  which  were 
used  to  implement  the  CAIR  trading 
programs,  finding  the  budgets  to  be 
insufficiently  related  to  the 
110(a)(2)(D)(i)(I)  mandate  of  eliminating 
significant  contribution  and  interference 
with  maintenance.  See  id.  at  916-21.  It 
also  rejected  EPA’s  effort  to  harmonize 
the  CAIR  SO2  trading  program  with  the 
existing  requirements  of  Title  IV  of  the 
CAA,  holding  that  section 
110(a)(2)(D)(i)(I)  did  not  give  EPA 
authority  to  terminate  or  limit  Title  IV 
allowances.  In  addition,  the  Court  found 
that  EPA  had  failed  to  give  meaning  to 
the  “interfere  with  maintenance”  prong 
of  section  110(a){2)(D)(i)(I),  that  EPA 
had  not  demonstrated  that  the  2015 
compliance  deadline  used  in  the  CAIR 
was  coordinated  with  the  downwind 
state’s  deadlines  for  attaining  the 
NAAQS,  and  that  EPA  had  not 
adequately  supported  its  determination 
that  sources  in  Minnesota  significantly 
contributed  to  nonattainment  or 
interfered  with  maintenance  in 
downwind  states.  See  id.  at  908-11, 
911-13,  and  926-28. 

(7)  How  the  Clean  Air  Interstate  Rule 
Worked 

Building  on  the  emissions  reductions 
under  the  NBP  and  Acid  Rain  Program 
(ARP),  CAIR  was  designed  to 
permanently  lower  emissions  of  SO2 
and  NDx  in  the  eastern  United  States. 

As  explained  previously,  although  the 
DC  Circuit  remanded  the  rule  to  EPA,  it 
did  so  without  vacatur  allowing  the  rule 
to  remain  in  effect  while  EPA  addresses 
the  remand.  Thus,  CAIR  is  continuing  to 
help  states  address  ozone  and  PM2.5 
nonattainment  and  improve  visibility, 
reducing  transported  precursors  of  SO2 
and  NOx,  through  the  implementation 
of  three  separate  cap  and  trade 
compliance  programs  for  annual  NOx, 
ozone  season  NOx,  and  annual  SO2 
emissions  from  power  plants. 

See  section  V.D.4.e.  for  a  discussion 
on  CAIR  implementation  in  2009,  the 
first  year  of  the  NOx  annual  and  ozone 
season  programs.  The  CAIR  annual  SO2 
program  began  January  1,  2010. 
Quarterly  emissions  will  be  posted  on 
EPA’s  web  site  (see  http:// 
camddataandmaps.epa.gov/gdm/)  and 
an  assessment  of  emissions  reduction 
data  will  be  available  at  the  end  of  each 
compliance  period. 


C.  What  are  the  goals  of  this  proposed 
rule? 

In  developing  this  proposed  rule,  EPA 
was  guided  by  a  number  of  goals  and 
guiding  principles,  as  discussed  in  this 
section  of  the  preamble. 

1.  Primary  Goals 

a.  Respond  to  the  Court  Remand  of  the 
CAIR 

Most  importantly,  this  proposal 
responds  to  the  remand  of  the  CAIR  by 
the  Court.  As  noted  previously,  the 
Court  granted  several  petitions  for 
review  of  the  CAIR,  finding  fatal  flaws 
with  the  rule;  yet,  it  ultimately  decided 
to  remand  the  rule  without  vacatur  to 
preserve  the  environmental  benefits  of 
the  rule.  North  Carolina  v.  EPA,  531 
F.3d  896,  modified  on  reh’g,  550  F.3d 
1176  (DC  Cir.  2008). 

The  action  EPA  is  proposing  would 
respond  to  the  July  and  December  2008 
opinions  of  the  DC  Circuit  and  correct 
the  flaws  in  the  CAIR  methodology  that 
were  identified  by  the  Court.  The  action 
responds  to  the  Court’s  concerns  in 
numerous  ways.  The  methodology  used 
to  measure  each  state’s  significant 
contribution  emphasizes  air  quality 
considerations  and  uses  state  specific 
data  and  information.  The  methodology 
also  gives  independent  meaning  to  the 
interfere  with  maintenance  prong  of 
section  110(a)(2)(D)(i)(I).  The  state 
budgets  for  SO2,  annual  NOx  and  ozone 
season  NOx  are  directly  linked  to  tbe 
measurement  of  each  state’s  significant 
contribution  and  interference  with 
maintenance.  The  compliance  deadlines 
are  coordinated  with  the  attainment 
deadlines  for  the  relevant  NAAQS.  And 
the  proposed  remedy  includes 
assurance  provisions  to  assure  that  all 
necessary  reductions  occur  in  each 
individual  state. 

The  action  would  also  propose  FIPs 
which  would  replace  the  remanded 
CAIR  FIPs.  The  proposed  FIPs  would 
apply  to  all  states  covered  by  the  rule, 
including  those  for  which  EPA  had 
previously  approved  SlPs  under  the 
remanded  CAIR.  If  finalized  as 
proposed,  these  FIPs  would  eliminate 
or,  at  a  minimum,  make  measurable 
progress  towards  eliminating  emissions 
of  SO2  and  NOx  that  significantly 
contribute  to  or  interfere  with 
maintenance  of  the  1997  and  2006  PM2.5 
NAAQS  and  the  1997  ozone  NAAQS  in 
the  eastern  half  of  the  United  States. 

b.  Address  Transport  Requirements 
With  Respect  to  the  Existing  PM2.5 
Standards 

This  proposed  rule  is  designed  to 
address  the  requirements  of  section 
110(a)(2)(D)(i)(I)  of  the  CAA  as  they 
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relate  to  the  1997  and  2006  PM2  5 
standards  for  states  in  the  eastern 
United  States.  The  proposed  rule  would 
both  identify  the  emissions  from  states 
in  the  eastern  Ll.S.  that  significantly 
contribute  to  nonattainment  and 
interfere  with  maintenance  of  the 
NAAQS  in  downwind  states,  and 
prohibit  such  emissions. 

States  are  obligated  to  submit  SIPs  to 
EPA  addressing  the  provisions  of 
section  110(a)(2),  including  the 
transport  provisions  of  section 
110(a)(2)(D)(i)(I),  within  3  years  of  the 
promidgation  of  a  new  or  revised 
NAAQS.  For 'the  1997  NAAQS,  these 
SIPs  were  due  in  2000.  On  April  25, 

2005  (effective  May  25,  2005)  EPA 
issued  findings  that  states  had  failed  to 
submit  SIPs  to  satisfy  the  requirements 
of  section  110(a)(2)(D)(i)  of  the  Act 
under  the  1997  ozone  and  PM2,5 
standards.  70  FR  21147,  April  25,  2005. 
These  findings  started  a  2-year  clock  for 
the  promulgation  of  a  FIP  by  EPA 
unless,  prior  to  that  time,  each  state 
makes  a  submission  to  meet  the 
requirements  of  110(a)(2)(D)(i)  and  EPA 
approves  the  submission.  This  2-year 
period  expired  in  May  2007.  Because 
the  Court  found  CAIR  inadequate  to 
satisfy  the  requirements  of 
110(a)(2)(D)(i)(I),  neither  EPA’s  FIP 
implementing  the  requirements  of  CAIR 
nor  any  states  SIPs  that  jelied  on  CAIR 
to  satisfy  the  requirements  of  this 
section,  are  adequate  to  meet  the 
requirements  of  section 
110(a)(2)(D)(i)(I).  EPA’s  obligation  to 
issue  a  FIP  has  therefore  not  yet  been 
met.  The  requirements  of  the  FIPs 
proposed  in  this  rule  are  designed  to 
address  this  obligation. 

Revisions  to  the  1997  PM2,5  standards 
w'ere  signed  by  the  Administrator  on 
September  21,  2006,  and  published  in 
the  Federal  Register  on  October  17, 

2006.  71  FR  61144.  The  revisions  were 
effective  December  18,  2006.  EPA 
interprets  the  3  year  deadline  for 
submission  of  110(a)(2)  SIPs  to  be  3 
years  from  the  date  of  signature. 
Accordingly,  for  the  2006  revisions  to 
the  PM2.5  NAAQS,  the  SIPs  under 
110(a)(2)  were  due  on  September  21, 
2009.  On  June  9,  2010,  EPA  issued  a 
notice  making  findings  that  states  had 
not  submitted  SIPs  under  tbe  2006  PM2.5 
NAAQS  by  the  September  2009 
deadline.  75  FR  32673.  These  findings 
started  a  2-year  clock  for  the 
promulgation  of  a  FIP  by  EPA  unless, 
prior  to  that  time,  each  state  makes  a 
submission  to  meet  tbe  requirements  of 
110(a)(2)(D)(i)(I)  and  EPA  approves  the 
submission.  This  2-year  period  will 
expire  on  July  9,  2012.  This  proposal  is 
designed  to  provide  FIPs  for  the  2006 
standards  to  ensure  that  the 


110(a)(2)(D)(i)(I)  obligation  is  fully 
satisfied  as  it  relates  to  those  standards. 
EPA  also  notes  that  under  FIPs, 
reduction  requirements  are  immediately 
effective  and  thus  FIPs  provide  for  the 
most  expeditious  means  to  implement 
emissions  reduction  requirements. 

c.  Address  Transport  Requirements 
With  Respect  to  the  1997  Ozone 
Standards 

This  proposed  rule,  in  concert  with 
other  actions,  largely  eliminates  upwind 
state  emissions  that  contribute 
significantly  to  nonattainment  in,  or 
interfere  with  maintenance  by,  any 
other  state  with  respect  to  the  1997  8- 
hoiir  ozone  NAAQS.  EPA  will  issue  a 
subsequent  proposal  for  the  1997  8-hour 
ozone  NAAQS  to  address  fully  the 
requirements  of  CAA  Section 
110(a)(2)(D)(i)(I).  EPA’s  goal  is  to  fully 
address  transport  requirements  for  the 
1997  ozone  standards  as  soon  as 
possible. 

d.  Provide  for  a  Smooth  Transition  From 
Existing  Programs 

In  addressing  the  Court  remand  in  a 
way  that  satisfies  the  CAA  transport 
requirements,  EPA  is  also  mindful  of  the 
need  to  ensure  a  smooth  transition  from 
the  existing  requirements.  Substantial 
improvements  in  air  quality  have 
resulted  from  those  requirements  with 
associated  health  benefits.  It  is 
important  not  to  lose  those  benefits  as 
the  new  requirements  move  forward.  It 
is  also  important  to  move  quickly  with 
those  portions  of  the  new  requirements 
that  provide  the  greatest  benefits. 

2.  Key  Guiding  Principles 

a.  Appropriately  Identify  Necessary 
Upwind  Reductions 

Emissions  from  upwind  states  can, 
alone  or  in  combination  with  local 
emissions,  result  in  air  quality  levels 
that  exceed  the  NAAQS  and  jeopardize 
the  health  of  residents  in  downwind 
communities.  Each  upwind  state  is 
required  by  the  “good  neighbor 
provision”  to  eliminate  its  individual 
significant  contribution  to  downwind 
state  nonattainment  and  to  eliminate 
emissions  that  interfere  with  downwind 
states”  maintenance  of  the  air  quality 
standards.  The  Act  does  not  require 
upwind  states  to  eliminate  all  emissions 
that  affect  downwind  air  quality  or  shift 
responsibility  for  attaining  the  NAAQS 
to  the  upwind  states.  Instead,  the  “good 
neighbor  provision”  requires  each 
upwind  state  to,  within  3  years  of 
promulgation  or  revision  of  a  NAAQS, 
submit  a  SIP  to  prohibit  those  emissions 
that  significantly  contribute  to 
nonattainment  or  interfere  with 
maintenance  downwind.  The 


prohibition  on  these  emissions  is 
intended  to  assist  downwind  states  as 
they  design  strategies  for  ensuring  that 
the  NAAQS  are  attained  and 
maintained. 

In  practice,  it  is  very  complex  for 
individual  states  to  address  the 
transport  requirements.  Generally  for 
transport  of  ozone,  and  for  transport  of 
sulfate  and  nitrate  fine  particles,  each 
downwind  area  is  affected  by  emissions 
from  multiple  upwind  states.  In 
addition,  in  many  cases  states  are 
simultaneously  both  upwind  and 
downwind  of  one  another.  Further,  only 
emissions  that  will  significantly 
contribute  to  nonattainment  or  interfere 
with  maintenance  in  another  state  are 
prohibited.  Thus,  an  upwind  state’s 
obligations  are  affected  by  the  air 
quality  downwind.  Downwind  air 
quality,  in  turn,  is  affected  by  both  local 
emissions  and  the  cumulative  impact  of 
emissions  from  all  of  the  contributing 
upwind  states. 

The  problem  of  interstate  transport  is 
thus  extremely  complex  and  any 
remedy  must  acknowledge  the  inherent 
complexity  of  the  problem.  It  is 
appropriate  for  EPA  in  developing  such 
a  remedy  to  be  mindful  of  the 
interaction  between  upwind  emissions 
controls  and  local  emissions  controls. 

The  EPA  continues  to  conclude,  as  it 
did  in  developing  the  CAIR,  that  it 
would  be  difficult  if  not  impossible  for 
many  nonattainment  areas  to  reach 
attainment  through  local  measures 
alone,  and  EPA  finds  no  information 
developed  subsequent  to  development 
of  CAIR  to  alter  this  conclusion.  At  the 
time  of  the  proposed  CAIR  rule,  EPA 
conducted  a  local  measures  analysis 
representing  an  ambitious  set  of 
measures  and  emissions  reductions  that 
may  in  fact  be  difficult  to  achieve  in 
practice.  (Ref;  Section  IX  of  Technical 
Support  Document  for  the  Interstate  Air 
Quality  Rule  Air  Quality  Modeling 
Analyses,  January  2004).  This  analysis 
was  intended  to  provide  illustrative 
examples  of  the  nature  of  location 
measures  and  possible  reductions.  This 
analysis  was  not  intended  to  precisely 
identify  local  emissions  control 
measures  that  may  be  available  in  a 
particular  area.  The  EPA  continues  to 
believe  that  a  strategy  based  on  adopting 
cost  effective  controls  oh  sources  of 
transported  pollutants  as  a  first  step  will 
produce  a  more  reasonable,  equitable, 
and  optimal  strategy  than  one  beginning 
with  local  controls.  The  local  measures 
analyses  we  conducted  were  not, 
however,  intended  to  develop  a  specific 
or  “optimal”  regional  and  local 
attainment  strategy  for  any  given  area. 
Rather,  the  analysis  was  intended  to 
evaluate  whether,  in  light  of  available 
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local  measures,  it  is  likely  to  be 
necessary  to  reduce  significant  regional 
transport  from  upwind  states.  EPA 
continues  to  believe  that  the  two  local 
measures  analyses  that  were  conducted 
for  the  CAIR  strongly  support  the  need 
for  regional  reductions  of  SO2  and  NOx- 

In  conclusion,  EPA  believes  that  the 
proposed  rule  represents  the  best 
approach  for  identifying  upwind  state 
emissions  that  significantly  contribute 
to  nonattainment  in,  or  interfere  with 
maintenance  hy,  downwind  states. 

h.  Ensuring  That  Pollution  Controls 
Operate 

The  proposed  Transport  Rule  would, 
hy  2012,  cap  emissions  of  SO2  and  NOx 
on  a  state-hy-state  basis  and  guarantee 
that  existing  and  planned  pollution 
controls  operate.  EPA  is  convinced  that 
the  considerable  benefits  to  air  quality 
and  public  health  that  have  been 
achieved  must  he  ensured  going 
forward.  Keeping  emissions  of  SO2  and 
NOx  from  increasing  by  2012  in  27 
states  and  DC  assures  that  recent  gains 
are  maintained  and  that  states  that 
significantly  contribute  to  downwind 
PM2.5  nonattainment  and  maintenance 
areas  do  not  increase  their  contribution 
to  those  areas.  Further,  this  proposal 
would  maintain  the  ozone  season 
emissions  reductions  achieved  since 
2005  in  26  states,  ensuring  that  states 
that  significantly  contribute  to 
downwind  ozone  nonattainment  and 
maintenance  areas  do  not  increase  their 
contribution  to  those  areas.  Tables 
III.A-2  and  III.A-3  in  section  III. A, 
previously,  show  the  projected  ECU 
emissions  for  the  2012  phase  of  the 
Transport  Rule. 

c.  Provide  Workable  Approach  for  EPA 
and  States 

Another  important  goal  in  developing 
the  proposed  requirements  is  to  provide 
requirements  that  can,  as  a  practical 
matter,  be  implemented  by  both  EPA 
and  state  air  quality  agencies.  Both  EPA 
and  state  resources  are  limited  and  EPA 
recognizes  the  importance  of  developing 
requirements  that  make  efficient  use  of 
limited  EPA  and  state  resources.  EPA 
also  notes  that  the  air  quality 
improvements  brought  about  by 
reducing  transport  can  greatly  assist 
states  in  the  development  of  SIPs  and 
attainment  demonstrations. 

d.  Ensure  a  Reliable  Power  Supply 

EPA  recognizes  that  requirements  for 
EGUs  must  be  mindful  of  the  variability 
in  the  operation  of  the  power  grid,  and 
that  any  requirements  for  broad 
reductions  should  be  structured  in  a 
way  that  ensures  a  reliable  power 
supply. 


e.  Provide  for  Cost-Effectiveness 

EPA  believes  that  is  important  to  keep 
both  cost-effectiveness  and  air  quality 
objectives  in  mind  in  addressing  the 
CAA  transport  requirements. 

f.  Provide  Incentives  and  Flexibility  to 
the  Regulated  Community 

EPA  seeks  to  provide  approaches  that 
provide  regulated  owners/operators  of 
sources  with  the  incentive  to  achieve  all 
cost-effective  reductions.  EPA’s 
experience  shows  that  providing  this 
incentive,  and  the  flexibility  to  seek 
alternatives  to  less  cost-effective 
controls,  provides  for  greater 
environmental  protection  at  reduced 
cost. 

D.  Why  does  this  proposed  rule  focus  on 
the  eastern  half  of  the  United  States? 

For  this  proposal,  we  identified  a  37 
state  region  for  the  technical  analysis, 
including  all  states  east  of  the  Rockies, 
from  the  Dakotas  through  Texas 
ea,stward.  Western  states  also  need  to 
address  the  requirements  of  section 
110(a)(2)(D)(i)(I)  of  the  CAA.  However, 
the  transport  issues  in  the  eastern 
United  States  are  analytically  distinct 
and  this  rule  focuses  only  on  that  subset 
of  the  110(a){2)(D)(i)(I)  issues. 

First,  interstate  transport  of  PM2.5  and 
ozone  is  a  substantial  and  critical 
component  for  attaining  the  ozone  and 
PM2..‘i  NAAQS  in  the  eastern  United 
States.  The  significant  reductions  in 
ambient  air  pollutant  concentrations 
since  CAIR,  due  largely  to  the  large 
reductions  in  transported  emissions, 
only  serve  to  reinforce  this  point. 

Second,  in  developing  the  CAIR,  EPA 
found  that  interstate  transport 
(particularly  for  anthropogenic 
emissions)  made  much  smaller 
contributions  to  exceedances  of  the 
1997  PM2.5  standards  in  the  western 
United  States.  At  the  time,  the  only 
exceedances  of  the  15  pg/m^  in  those 
states  were  in  parts  of  California,  and  in 
Lincoln  County  (Libby),  Montana.  The 
Montana  location  has  subsequently 
come  into  attainment. 

Technical  information  developed  for 
EPA’s  recently  completed 
nonattainment  designations  suggests 
that  interstate  emissions  transport 
makes  a  relatively  small  contribution  to 
exceedances  in  the  western  United 
States  under  the  2006  PM2.5  standards. 
For  these  designations,  EPA  identified 
several  locations  in  the  western  U.S. 
with  exceedances  of  the  24-hour  PM2,5 
standards.  These  locations  were  in 
California  and  a  few  other  western 
states:  Alaska,  Washington,  Oregon, 
Utah,  and  Arizona.  Technical  support 
information  describing  the  nature  of  the 


24-hour  PM2,5  problem  at  each  of  these 
locations  is  available  at:  http:// 
mvw.epa.gov/pmdesignations/ 
2006standards/tech.htm.  A  review  of 
this  information  suggests  to  EPA  that 
the  Western  nonattainment  problems 
are  relatively  local  in  nature  with 
limited  interstate  transport.  EPA 
requests  comment  on  this  assessment. 

E.  Anticipated  Rules  Affecting  Power 
Sector 

On  January  12,  2010,  the  EPA 
Administrator  outlined  .seven  priorities 
for  the  Agency.  One  of  them  is  to 
improve  air  quality.  In  her  de.scription 
of  this  priority  she  said,  “EPA  will 
develop  a  comprehensive  strategy  for  a 
cleaner  and  more  efficient  power  sector, 
with  strong  but  achievable  reduction 
goals  for  SO2,  NOx,  mercury,  and  other 
air  toxics.”  In  furtherance  of  this  priority 
goal,  and  to  respond  to  statutory  and 
judicial  mandates,  EPA  is  undertaking  a 
series  of  regulatory  actions  over  the 
course  of  the  next  2  years  that  will  affect 
the  power  sector  in  particular. 

The  rules  under  the  CAA  will 
substantially  reduce  the  emissions  of 
SO2,  NOx,  mercury,  and  other  air  toxics. 
To  the  extent  that  the  Agency  has  the 
legal  authority  to  do  so  while  fulfilling 
its  obligations  under  the  Act  and  other 
relevant  statutes,  the  Agency  will  also 
coordinate  these  utility-related  air 
pollution  rules  with  upcoming 
regulations  for  the  power  sector  from 
EPA’s  Office  of  Water  (OW)  and  its 
Office  of  Resource  Conservation  and 
Recovery  (ORCR).  EPA  expects  that  this 
comprehensive  set  of  requirements  will 
yield  substantial  health  and 
environmental  benefits  for  the  public, 
benefits  that  can  be  achieved  while 
maintaining  a  reliable  and  affordable 
supply  of  electric  power  across  the 
economy.  In  developing  and 
promulgating  these  rules,  the  Agency 
will  be  providing  the  power  industry 
with  a  much  clearer  picture  of  what 
EPA  will  require  of  it  in  the  next 
decade.  In  addition  to  promulgating  the 
rules  themselves,  the  Agency  will 
engage  with  other  federal,  state  and 
local  authorities,  as  well  as  with 
stakeholders  and  the  public  at  large, 
with  the  goal  of  fostering  investments  in 
compliance  that  represent  the  most 
efficient  and  forward-looking 
expenditure  of  investor,  shareholder, 
and  public  funds,  resulting,  in  turn,  in 
the  creation  of  a  clean,  efficient,  and 
completely  modern  power  sector. 

The  major  CAA  rules  that  will  drive 
these  compliance  investments  are:  (1) 
This  transport  rule;  (2)  potential  future 
rules  that  may  be  needed  to  address 
transport  under  future  revised  ozone  or 
fine  particle  health  standards;  (3)  the 


45228 


Federal  Register/ Vol.  75,  No.  147 /Monday,  August  2,  2010 /Proposed  Rules 


CAA  Section  112(d)  standards;  (4) 
revisions  to  the  NSPS  for  coal  and  oil- 
fired  electric  utility  steam  generating 
units:  and  (5)  BART  requirements  and 
other  requirements  that  address 
visibility  and  regional  haze.  Within  the 
planning  and  investment  horizon  for 
compliance  with  these  rules,  the  EPA 
very  likely  will  be  compelled  to  respond 
a  pending  petition  to  set  standards  for 
the  emissions  of  greenhouse  gases  from 
steam  electric  generating  units  under 
the  NSPS  program.  Furthermore,  as  set 
forth  in  the  recently  promulgated 
reinterpretation  of  the  Johnson  Memo, 
beginning  in  2011  new  and  modified 
sources  of  GHG  emissions,  including 
EGUs,  will  be  subject  to  permits  under 
the  Prevention  of  Significant 
Deterioration  program  requiring  them  to 
adopt  BACT  for  their  GHGs.  Finally, 

EPA  will  also  pursue  with  other  federal 
agencies,  states,  and  other  groups  energy 
efficiency  improvements  in  the  use  of 
electricity  throughout  the  economy  that 
will  contribute  to  additional 
environmental  and  public  health 
improvements  that  the  Agency  wants  to 
provide  while  lowering  the  costs  of 
realizing  those  improvements. 

A  brief  explanation  of  these  major 
CAA  rulemakings  and  activities  follows. 

Transport  Rule.  This  proposed 
transport  rule  includes  emissions 
reductions  requirements  for  EGUs  to 
address  interstate  transport  under  the 
1997  ozone  NAAQS,  the  1997  PM2.5 
NAAQS,  and  the  2006  PM2.5  NAAQS. 
After  considering  public  comments  on 
this  proposal,  EPA  will  endeavor  to 
issue  a  final  rule  in  spring  2011. 

Rules  to  Address  Transport  under 
Revised  Air  Quality  Health  Standards. 
EPA  currently  is  reconsidering  its  2008 
national  ambient  air  quality  standards 
for  ozone,  and  is  conducting  a  periodic 
review  of  the  particulate  matter 
NAAQS,  including  the  fine  particle 
standards.  The  Act  requires  EPA  to 
ensure  that  primary  standards  are 
requisite  to  protect  public  health  with 
an  adequate  margin  of  safety,  and  to  set 
secondary  standards  requisite  to  protect 
public  welfare.  The  Act  requires  EPA  to 
review,  and  revise  if  appropriate,  the 
primaiy'  and  secondary  NAAQS  on  a 
5-year  schedule  to  ensure  that  air 
quality  standards  reflect  the  latest 
scientific  information  on  health  and 
welfare  effects.  When  air  quality 
standards  are  set  or  revised,  the  Act 
requires  revision  of  SIPs  to  ensure  that 
these  standards  to  protect  public  health 
and  welfare  are  met  expeditiously  and, 
in  the  case  of  the  health-based 
standards,  within  timetables  in  the  Act. 

If  more  protective  NAAQS  are 
promulgated,  further  emissions 
reductions  would  likely  be  needed  in 


states  where  pollution  levels  exceed  air 
quality  standards,  and  in  upwind  states 
with  emissions  that  significantly 
contribute  to  the  air  quality  problems  in 
another  state.  This  may  result  in' 
additional  emission  reduction 
requirements  for  facilities  in  the  power 
sector,  as  well  as  for  other  sectors.  The 
reconsideration  of  the  March  2008 
ozone  air  quality  standards  will  be 
completed  soon,  and  the  review  of 
particulate  matter  air  quality  standards 
by  October  2011.  SIP  deadlines  and 
attainment  deadlines  would  flow  fi’om 
those  dates. 

EPA  plans  to  make  expeditious 
determinations  of  upwind  state 
emissions  reduction  responsibilities  for 
NAAQS  for  which  interstate  transport  is 
an  issue.  This  approach  will  lead  to 
earlier  emissions  reductions  to  protect 
public  health,  as  well  as  provide  other 
benefits.  In  the  North  Carolina  decision, 
the  court  made  clear  that  downwind 
state  nonattainment  deadlines  are 
legally  relevant  to  the  timing  of 
reductions  under  section  110(a)(2)(D). 
Thus,  expeditious  determinations  of 
upwind  state  responsibilities  under 
section  110(a)(2)(D)  can  promote 
upwind  reductions  in  time  to  help 
downwind  states  meet  attainment 
deadlines,  enable  states  and  EPA  to 
provide  sources  with  earlier  information 
on  their  emission  reduction 
responsibilities,  and  maximize  sources 
lead  time  to  reduce  emissions. 

If  a  more  protective  ozone  NAAQS  is 
issued  in  August,  EPA  would  plan  to 
propose  an  interstate  pollution  transport 
rule  for  that  NAAQS  in  2011.  We  would 
expect  work  on  that  proposal  to  proceed 
in  parallel  with  efforts  to  finalize  this 
Transport  Rule  for  the  1997  and  2006 
NAAQS.  A  final  rule  to  address 
interstate  pollution  transport  for  a 
reconsidered  ozone  NAAQS  would  be 
anticipated  in  2012.  In  view  of  the 
implementation  schedule  for  a 
reconsidered  ozone  NAAQS, 
compliance  dates  would  be  later  than 
the  compliance  dates  proposed  for  this 
Transport  Rule,  and  would  take  into 
account  attainment  dates  for  that 
NAAQS  and  other  factors  such,  as 
control  cost  and  installation  time.  For 
any  revised  PM2.5  NAAQS,  EPA  plans  to 
conduct  a  similarly  expeditious  analysis 
of  interstate  transport  to  support  a 
determination  as  to  whether  or  not 
further  emissions  reductions  from  the 
power  sector  are  required  under  section 
110(a)(2)(D),  in  light  of  the  emissions 
reductions  required  by  other  power 
sector  rules. 

A  revised  SO2  NAAQS  was  issued  on 
June  2  creating  a  new  1-hour  SO2 
NAAQS  which,  when  implemented, 
will  protect  Americans  from  asthma  and 


respiratory  difficulties  associated  with 
short  term  exposures  to  SO2.  Although 
EPA  does  not  expect  peak  SO2  levels  to 
be  a  long-range  transport  issue,  power 
plants  are  among  the  sources  that  can 
contribute  to  peak  SO2  levels  and  will 
likely  be  evaluated  by  states  as  they 
consider  control  measures  to  attain  the 
new  standards.  Anticipated  emissions 
reductions  from  power  plants  and  other 
SO2  sources  under  other  Clean  Air  Act 
(CAA  or  Act)  requirements  [e.g., 
transport  rules,  and  MACT  standards) 
are  expected  to  play  a  significant  role  in 
attainment  of  the  l-hour  SO2  NAAQS. 

Section  112(d)  Standards  for  Utility 
Units.  In  2008,  the  DC  Circuit  Court 
vacated  the  CAMR  and  the  112(n) 
Revision  Rule,  which  removed  coal-  and 
oil-fired  electric  utility  steam  generating 
units  from  the  section  112(c)  list  of 
sources  subject  to  regulation.  EPA  is  in 
the  early  stages  of  developing 
regulations  under  section  112  of  the 
CAA  that  will  require  existing  and  new 
coal-  and  oil-fired  utility  units  to  meet 
emissions  limits  for  mercury  and  other 
HAPs  emitted  from  these  sources.  As 
required  by  section  112,  EPA  will  issue 
a  set  of  emissions  standards.  In  part,  the 
section  112(d)  rule  will  require  that  all 
existing  major  sources  achieve  the 
emission  limits  for  HAPs  which  will  be 
at  least  as  stringent  as  the  average 
emissions  reduction  currently  achieved 
by  the  best  performing  1 2  percent  of 
these  units.  Additionally,  any  new 
major  source  will  be  required  to  meet 
emission  limits  that  are  at  least  as 
stringent  as  what  is  currently  achieved 
by  the  best-performing  single  source. 
Currently,  the  Agency  is  seeking  data  on 
five  categoiues  of  HAP  emissions:  (1) 
Acid  gases  (e.g.,  hydrochloric  acid, 
hydrogen  fluoride,  and  hydrogen 
cyanide);  (2)  mercury;  (3)  Non-Hg 
metals  (e.g.,  lead,  cadmium,  selenium, 
and  arsenic);  (4)  dioxins/furans;  and,  (5) 
other  organic  hazardous  air  pollutants. 
EPA  expects  to  receive  the  requested 
data,  including  stack  testing  results,  by 
September  2010.  EPA  has  agreed  to  sign 
the  proposed  rule  by  March  16,  2011, 
and  sign  the  final  rule  no  later  than 
November  16,  2011.  EPA  may  provide 
existing  sources  up  to  3  years  to  comply 
with  section  112(d)  standards,  and  the 
CAA  authorizes  the  permit  authority  to 
grant  a  1  year  extension  of  the 
compliance  date  on  a  case-by-case  basis 
if  such  extension  is  necessary  for  the 
installation  of  controls.  The  CAA 
requires  new  sources  to  comply  on  the 
effective  date  of  the  final  rule  or  at 
startup,  whichever  is  later.  If  EPA  were 
to  provide  3  years  for  compliance  with 
the  section  112(d)  standards. 
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compliance  would  generally  be  required 
by  early  2015. 

In  developing  these  rules,  EPA  will 
endeavor  to  proceed  in  a  way  that 
provides  all  stakeholders  and  other 
Federal,  State  and  local  decision-makers 
with  ongoing,  up-to-date  information 
about  the  full  suite  of  environmental 
responsibilities  that  the  power  sector 
must  undertake.  This,  in  turn,  will 
enable  power  companies  and  others 
whose  policies  and  decisions  affect  their 
investment  choice  to  adopt  compliance 
strategies  that  take  full  advantage  of  co¬ 
control  opportunities  and  efficiencies 
and  other  approaches  to  maximizing  the 
cost-effectiveness  and  leveraging 
benefits  of  their  investments. 

New  Source  Performance  Standards. 
NSPS  are  administered  under  section 
111  of  the  CAA.  The  standards  for  new, 
modified,  and  reconstructed  steam 
EGUs  are  contained  in  40  CFR  part  60 
subpart  Da,  which  was  last  amended  in 
2006.  The  current  structure  of  subpart 
Da  sets  output-based  (i.e.,  lbs  of 
emission/MWh)  emission  limits  for  NOx 
and  SO2  and  optional  output-based 
standards  for  particulate  matter.  EPA  is 
currently  re-evaluating  the  standards  in 
Subpart  Da  to  determine  whether  they 
reflect  the  degree  of  emission  limitation 
achievable  through  the  application  of 
the  best  system  of  emission  reduction, 
which  the  Administrator  determines  has 
been  adequately  demonstrated.  EPA  also 
has  a  pending  voluntary  remand  to 
decide  whether  NSPS  standards  for  this 
source  category  should  include  limits 
on  GHG  emissions.  EPA  is  considering 
the  timetable  for  these  actions  and 
decisions  in  light  of  legal  obligations 
and  policy  considerations,  including  the 
desirability  of  the  industry  knowing  its 
regulatory  obligations  to  inform 
investment  decisions. 

Regional  Haze/BART.  States  are 
required  to  develop  SIPs  that  address 
regional  haze  in  scenic  areas  such  as 
national  parks  and  wilderness  areas. 
EPA  regulations  for  regional  haze 
appear  in  Chapter  40  of  the  CFR  in 
,  sections  51.308  and  51.309.  One  of  the 
requirements  of  the  regional  haze  SIPs 
is  to  provide  for  BART  for  large 
industrial  sources  including  EGUs.  The 
BART  provisions  affect  EGUs  put  into 
operation  between  1962  and  1977. 

Energy  Efficiency.  Policies  that  will 
promote  efficient  use  of  electric  power 
can  be  an  integral,  highly  cost-effective 
component  of  power  companies” 
compliance  strategies.  Reducing 
demand  for  electricity  can  in  itself 
achieve  large  emissions  reductions  and 
public  health  benefits,  while  enhancing 
the  reliability  of  the  grid.  It  can  also 
lower  the  cost  of  emissions  reductions 
for  consumers  of  electricity  and  for  the 


power  industry,  as  investments  are 
avoided  in  unnecessary  infrastructure. 

EPA  does  not  have  sole  responsibility 
for  the  development  of  energy  policy  to 
promote  efficiency.  To  facilitate  this 
component  of  the  power  sector’s 
compliance  strategy,  EPA  intends  to 
engage  with  other  federal,  state,  and 
local  agencies  whose  policies  and 
actions  can  make  it  easier  for  power 
companies  to  adopt,  or  benefit  from, 
energy  efficiency  investments  in  their 
compliance  strategies.  EPA  will 
continue  to  u.se  its  authorities  to 
advance  energy  efficiency  by  providing 
incentives  for  energy  efficiency  in  our 
regulatory  programs  [e.g.,  output-based 
standards)  and  through  our  successful 
existing  voluntary  programs  such  as 
ENERGY  STAR.  The  Department  of 
Energy  (DOE)  also  has  considerable 
resources  to  encourage  efficient  use  of 
electricity.  Additional  resources  have 
been  made  available  under  the 
American  Recovery  and  Reinvestment 
Act  to  both  DOE  and  EPA  to  promote 
energy  efficiency.  State  governments, 
both  in  their  environmental  programs 
and  through  their  public  service 
commissions,  which  regulate  electric 
utility  rates,  can  promote  energy 
efficiency.  Many  state  governments  have 
been  leaders  in  promoting  efficient  use 
of  electricity  through  such  mechanisms 
as  energy  efficiency  standards  and 
demand  response,  and  EPA  and  DOE  are 
assisting  state  governments  in  this 
effort.  Local  governments  as  well, 
through  building  codes,  zoning,  and 
other  actions,  can  and  do  promote  end- 
use  energy  efficiency.  The  Federal 
Energy  Regulatory  Commission  (FERC) 
regulates  wholesale  electricity  markets 
and  sets  mandatory  reliability  standards 
to  assure  a  safe  reliable  power  system. 

In  carrying  out  this  mission  FERC 
recognizes  that  energy  efficiency  is  a 
resource,  to  be  considered  along  with 
other  energy  resources  in  reliability  and 
economic  planning. 

All  of  these  entities  will  need  to  work 
in  concert  to  achieve  a  truly  efficient, 
reliable,  cost-effective  electric  power 
system.  EPA  is  committed  to  meeting 
this  challenge. 

Non-Air  Office  Regulations.  EPA  is 
also  working  on  three  additional  rules 
that  will  have  potential  impacts  on  the 
power  sector.  The  Office  of  Solid  Waste 
and  Emergency  Response  is  developing 
_  revised  regulations  for  coal  combustion 
residues,  which  are  the  combustion 
byproducts  associated  with  the  u«e  of 
coal  as  a  fuel.  The  Administrator  signed 
the  proposed  rule  on  May  4,  2010.  Over 
the  next  few  years,  EPA’s  Office  of 
Water  plans  to  develop  two  rules 
affecting  electric  generating  units;  the 
precise  timing  of  these  rules  is  being 


determined.  One  will  regulate  cooling 
water  intake  structures.  The  other  will 
revise  the  effluent  guidelines  for 
wastewater  discharges  from  power 
plants.  Each  of  these  rules  has  cost 
implications  to  the  power  sector,  and 
the  Agency  intends  to  coordinate  these 
regulations  with  the  upcoming  air 
regulations.  We  intend  to  maximize 
reductions  in  pollution  while 
maintaining  cost-effective  solutions. 

As  a  first  step  to  carrying  out  its 
commitment  to  promote  and  facilitate 
the  most  cost-effective  and  forward- 
looking  compliance  investments  and 
strategies  on  the  part  of  the  power 
sector,  EPA  will  conduct  extensive 
outreach  concerning  the  full  range  of  the 
upcoming  environmental 
responsibilities  of  the  sector  as  it 
proposes  the  Transport  Rule.  Upon  this 
proposal,  the  Agency  will  begin  an 
outreach  effort  with  the  public,  the 
regulated  community,  state  air 
regulators,  and  others  to  (1)  describe  the 
Transport  Rule  proposal,  and  (2) 
provide  information  on  the  2011  section 
112  standards  for  utility  units  and  other 
upcoming  EPA  rulemakings  affecting 
the  power  sector.  The  intent  will  be  to 
inform  all  stakeholders  of  the  industry’s 
obligations  and  opportunities  for  the 
industry  to  use  investments  in  SO2  and 
NOx  reductions  to  help  smooth 
transition  to  compliance  with  the 
Section  112(d)  standards  applicable  to 
utility  units. 

At  the  same  time  EPA  also  intends  to 
expand  its  outreach  to  others — who  can 
play  a  significant  role  in  promoting  or 
requiring  investment  in  energy 
efficiency.  EPA  intends  to  continue 
these  efforts  over  time  as  more 
information  becomes  available  in  the 
development  of  the  various  rulemakings 
under  development  for  the  power 
sector. 

IV.  Defining  “Significant  Contribution” 
and  “Interference  With  Maintenance” 

This  section  describes  EPA’s 
proposed  approach  to  define  emissions 
that  significantly  contribute  to 
nonattainment  or  interfere  with 
maintenance  of  the  PM2.5  and  ozone 
NAAQS  downwind.  The  section  begins 
by  providing  background  on  bow 
“significant  contribution”  and 
“interference  with  maintenance”  were 
defined  in  the  past  by  EPA  for  the  NOx 
SIP  Call  and  the  CAIR,  describing  past 
Court  opinions  on  EPA’s  approach,  and 
presenting  an  overview  of  EPA’s 
proposed  Transport  Rule  approach 
(section  IV.A).  Next,  section  IV. B 
de.scribes  the  proposed  approach  to 
identify  upwind  contributing  states. 
Section  IV.C  details  the  air  quality 
modeling  approach  and  results  used  for 
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this  proposed  rule.  Section  IV.D 
provides  a  detailed  description  of  EPA’s 
proposed  approach  to  quantify 
emissions  that  significantly  contribute 
and  interfere  with  maintenance.  Section 
IV.E  includes  proposed  state  emissions 
budgets  before  accounting  for  the 
inherent  variability  in  power  system 
operations.  Section  IV.F  discusses  the 
inherent  variability  in  power  system 
operations,  proposes  variability  limits 
on  the  state  budgets,  and  presents 
projected  emissions  reduction  results. 
Section  IV.G  describes  how  the 
proposed  approach  is  consistent  with 
judicial  opinions.  Finally,  section  IV.H 
lists  alternative  approaches  to  defining 
significant  contribution  and  interference 
with  maintenance  that  EPA  evaluated 
but  is  not  proposing. 

A.  Background 

1.  Approach  Used  in  NOx  SIP  Call  and 
the  CAIR 

a.  Significant  Contribution 

Two  rules  EPA  promulgated  that 
address  interstate  transport  of  pollutants 
are  the  NOx  SIP  Call  (63  FR  57356; 
October  27, 1998)  and  the  CAIR  (70  FR 
25162;  May  12,  2005),  which  are 
described  in  section  III.B.  In  both  of 
these  rules,  EPA  used  a  2-step  approach 
to  quantify  significant  contribution.  The 
approaches  used  in  both  rules  were 
similar. 

In  the  first  step,  EPA  applied  an  air 
quality  threshold  to  determine  a  set  of 
upwind  states  whose  potential  for 
significant  contribution  should  be 
evaluated  further.  That  is,  EPA 
compared  the  contributions  that 
individual  upwind  states  make  to 
downwind  receptors  and  identified 
states  whose  contributions  were  greater 
than  the  specified  threshold  amount. 
EPA  referred  to  these  states  as 
significant  contributors  but  did  not  rely 
on  this  first  step  to  quantify  or  measure 
the  states’  significant  contribution. 

In  the  second  step,  EPA  determined 
the  quantity  of  emissions  that  the  states 
collectively  could  remove  using  highly 
cost-effective  controls.  EPA  defined  this 
quantity  of  emissions  as  the  “significant 
contribution.”  The  approach  used  in 
each  rule  is  described  in  more  detail, 
later. 

NOx  SIP  Call.  EPA  addressed  the 
section  110(a)(2)(D)(i)(I)  requirement  to 
prohibit  emissions  that  significantly 
contribute  to  downwind  nonattainment 
in  the  NOx  SIP  Call.  To  do  so,  EPA 
developed  a  methodology  for 
identifying  emissions  that  constitute 
upwind  states’  “significant 
contribution.”  EPA  determined  that 
emissions  “contribute”  to  nonattainment 
downwind  if  they  have  an  impact  on 


nonattainment  downwind  (62  FR 
60325).  EPA  established  several  criteria 
or  factors  for  the  “significant 
contribution”  test  (and  further  indicated 
that  the  same  criteria  should  apply  to 
the  “interfere  with  maintenance” 
provision). 

EPA  determined  the  amount  of 
emissions  that  significantly  contribute 
to  downwind  nonattainment  from 
sources  in  a  particular  upwind  state  by: 
(i)  Evaluating,  with  respect  to  each 
upwind  state,  several  air  quality  related 
factors,  including  determining  that  all 
emissions  from  the  state  have  a 
sufficiently  great  impact  downwind  (in 
the  context  of  the  collective 
contribution  nature  of  the  ozone 
problem):  and  (ii)  determining  the 
amount  of  that  state’s  emissions  that  can 
be  eliminated  through  the  application  of 
cost-effective  controls  (63  FR  57403). 

Air  Quality  Factor.  The  first  factor 
that  EPA  used  to  determine  the  amount 
of  emissions  that  significantly 
contribute  to  downwind  nonattainment 
was  the  air  quality  factor,  consisting  of 
an  evaluation  of  the  impact  on 
downwind  air  quality  of  the  upwind 
state’s  emissions. 

EPA  specifically  considered  three  air 
quality  factors  with  respect  to  each 
upwind  state: 

•  The  overall  nature  of  the  ozone 
problem  (i.e.,  “collective  contribution”); 

•  The  extent  of  the  downwind 
nonattainment  problems  to  which  the 
upwind  state’s  emissions  are  linked, 
including  the  ambient  impact  of 
controls  required  under  the  CAA  or 
otherwise  implemented  in  the 
downwind  areas;  and 

•  The  ambient  impact  of  the 
emissions  from  the  upwind  state’s 
sources  on  the  downwind 
nonattainment  problems  (63  FR  57376). 

EPA  explained  the  first  factor, 
collective  contribution,  by  noting, 

[Vlirtually  every  nonattainment  problem  is 
caused  by  numerous  sources  over  a  wide 
geographic  area  *  *  *  [.  This]  factor 
suggest[s]  that  the  solution  to  the  problem  is 
the  implementation  over  a  wide  area  of 
controls  on  many  sources,  each  of  which  may 
have  a  small  or  immeasurable  ambient 
impact  by  itself  (63  FR  57377). 

The  second  air  quality  factor  is  the 
extent  of  downwind  nonattainment 
problems.  EPA  considered  the  then- 
current  air  quality  of  the  area,  the 
predicted  future  air  quality  (assuming 

In  the  NOx  SIP  Call,  because  the  same  criteria 
applied,  the  discussion  of  the  “contribute 
significantly  to  nonattainment”  test  generally  also 
applied  to  the  “interfere  with  maintenance”  test. 
However,  in  the  NOx  SIP  Call,  EPA  stated  that  the 
“interfere  with  maintenance”  test  applied  with 
respect  to  only  the  8-hour  ozone  NAAQ.S  (63  FR 
57379-80). 


implementation  of  required  controls  but 
not  the  transport  requirements  that  were 
the  subject  of  the  NOx  SIP  Call),  and, 
when  air  quality  designations  had 
already  been  made,  the  boundaries  of 
the  area  in  light  of  designation  status  (63 
FR  57377). 15 

EPA  applied  the  third  air  quality 
factor  by  projecting  the  amount  of  the 
upwind  state’s  entire  inventory  of 
anthropogenic  emissions  to  the  year 
2007,  and  then  quantifying  the  impact 
of  those  emissions  on  downwind 
nonattainment  through  the  appropriate 
air  quality  modeling  techniques. i® 
Specifically,  (i)  EPA  determined  the 
minimum  threshold  impact  that  the 
upwind  state’s  emissions  must  have  on 
a  downwind  nonattainment  area  to  be 
considered  potentially  to  contribute 
significantly  to  nonattainment;  and  then 
(ii)  for  states  with  impacts  above  that 
threshold,  EPA  developed  a'set  of 
metrics  for  further  evaluating  the 
contribution  of  the  upwind  state’s 
emissions  on  a  downwind 
nonattainment  area  (63  FR  57378).  EPA 
referred  to  states  with  emissions  that 
had  a  sufficiently  great  impact  as 
significant  contributors;  however,  the 
precise  amount  of  their  significant 
contribution  was  not  calculated  until 
the  next  step.  Because  the  ozone 
problem  is  caused  by  many  relatively 
small  contributions,  even  relatively 
•small  contributors  must  participate  in 
the  solution.  For  this  reason,  EPA 
determined  that  even  a  relatively  small 
contribution  can  be  significant 
contribution  given  the  nature  of  the 
problem,  and  established  relatively  low 
thresholds. 

Cost  Factor.  The  cost  factor  is  the 
second  major  factor  that  EPA  applied  to 
determine  the  significant  contribution  to 
nonattainment:  “EPA*  *  *  determined 
whether  any  amounts  of  the  NOx 
emissions  may  be  eliminated  through 
controls  that,  on  a  cost-per-ton  basis, 
may  be  considered  to  be  highly  cost 
effective”  (63  FR  57377).  Applying  this 
cost  factor  on  top  of  the  air  quality 
factor,  EPA  determined  that  emissions 
that  both  were  from  states  that  exceeded 


i^EPA  explained  in  the  NOx  SIP  Cal),  “It  should 
be  reiterated  that  EPA  relied  on  the  designated  area 
solely  as  a  proxy  to  determine  which  areas  have  air 
quality  in  nonattainment.  This  proxy  is  readily 
available  under  the  1-hour  NAAQS  because  areas 
have  long  been  designated  nonattainment.  The 
EPA’s  reliance  on  designated  nonattainment  areas 
for  purposes  of  the  1-hour  NAAQS  does  not 
indicate  that  the  reference  in  section 
110(a)(2)(D)(i)(I)  to  “nonattainment”  should  be 
interpreted  to  refer  to  areas  designated 
nonattainment.”  (63  FR  57375,  footnote  25) 
'“Although  EPA’s  air  quality  modeling 
techniques  examined  all  of  the  upwind  state’s 
emissions  of  ozone  precursors  (including  VOC  and  . 
NOx).  only  the  NOx  emissions  had  meaningful 
interstate  impacts. 
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the  air  quality  thresholds  and  could  he 
eliminated  through  the  application  of 
highly  cost-effective  controls 
constituted  a  given  state’s  significant 
contribution. 

Choice  of  Highly  Cost-Effective 
Standard.  EPA  chose  the  standard  of 
“highly  cost-effective”  in  order  to  assure 
state  flexibility  in  selecting  control 
strategies  to  meet  the  emissions 
reduction  requirements  of  the 
rulemaking.  That  is,  the  rulemaking 
required  the  states  to  achieve  specified 
levels  of  emissions  reductions — the 
levels  achievable  if  states  implemented 
the  control  strategies  that  EPA  identified 
as  highly  cost-effective — but  the 
rulemaking  did  not  mandate  those 
highly  cost-effective  control  strategies, 
or  any  other  control  strategy.  Indeed,  in 
calculating  the  amount  of  the  required 
emissions  reductions  by  assuming  the 
implementation  of  highly  cost-effective 
control  strategies,  EPA  assured  that 
other  control  strategies — ones  that  were 
cost-effective,  if  not  highly  cost- 
effective — remained  available  to  the 
states. 

Determination  of  Highly  Cost-Effective 
Amount.  EPA  determined  the  dollar 
amount,  considered  to  be  highly  cost- 
effective  by  reference  to  the  cost- 
effectiveness  of  recently  promulgated  or 
proposed  NOx  controls.  EPA 
determined  that  the  average  cost- 
effectiveness  of  controls  ranged  up  to 
approximately  $1,800  per  ton  of  NOx 
removed  (1990$)  on  an  annual  basis. 

The  EPA  considered  the  controls  in  the 
reference  list  to  be  cost-effective. 

EPA  established  $2,000  per  ton 
(1990$)  in  average  cost-effectiveness  for 
summer  ozone  season  emissions 
reductions  as,  at  least  directionally,  the 
highly  cost-effective  amount.  Identifying 
this  amount  on  an  ozone  season  basis 
was  appropriate  because  the  NOx  SIP 
Call  concerned  the  ozone  standard,  for 
which  emissions  reductions  during  only 
the  summer  ozone  season  are  necessary. 
In  determining  the  highly  cost-effective 
amount,  EPA  analyzed  costs  on  a 
regionwide  basis,  and  assumed  a  cap 
and  trade  program  for  EGUs  and  large 
non-EGU  boilers  and  turbines. 

Source  Categories.  EPA  then 
determined  that  the  source  categories 
for  which  highly  cost-effective  controls 
were  available  included  EGUs,  large 
industrial  boilers  and  turbines,  and 
cement  kilns.  At  the  same  time,  EPA 
determined,  for  those  source  categories, 
the  level  of  emissions  reductions  in 
each  state  that  would  result  from  the 
application  of  all  controls  that  would  be 
highly  cost-effective  and  that  would  be 
feasible.  The  EPA  considered  other 
source  categories,  but  found  that  highly 
cost-effective  controls  were  not 


available  for  various  reasons,  including 
the  size  of  the  sources,  the  relatively 
small  amount  of  emissions  from  the 
sources,  or  the  control  costs. 

Other  Factors.  EPA  also  relied  on 
several  other,  secondary  considerations 
to  identify  the  required  amount  of 
emissions  reductions.  The  first 
concerned  the  consistency  of  regional 
reductions  with  downwind  attainment 
needs.  The  second  general  consideration 
was  “the  overall  fairness  of  the  control 
regimes”  to  which  the  downwind  and 
upwind  areas  were  subject.  The  third 
general  consideration  was  “general  cost 
considerations.”  The  EPA  noted  that  “in 
general,  areas  that  currently  have,  or 
that  in  the  past  have  had,  nonattainment 
problems  *  *  *  have  already  incurred 
ozone  control  costs.”  The  next  set  of 
controls  available  to  these 
nonattainment  areas  would  be  more 
expensive  than  the  controls  available  to 
the  upwind  areas.  The  EPA  found  that 
this  cost  scenario  further  confirmed  the 
reasonableness  of  the  upwind  control 
obligations  (63  FR  57379). 

In  the  NOx  SIP  Call,  EPA  considered 
all  of  these  factors  together  in 
determining  the  level  of  controls 
considered  to  be  highly  cost-effective. 
Within  the  region,  the  nonattainment 
areas  already  had  implemented  required 
VOC  and  NOx  controls  that  covered 
much  of  their  inventory.  However,  the 
upwind  states  in  the  region  generally 
had  not  implemented  such  controls 
(except  as  needed  to  address  their  ozone 
nonattainment  areas).  In  this  context, 
EPA  considered  it  reasonable  to  impose 
an  additional  control  burden  on  the 
upwind  states.  Air  quality  modeling 
showed  that  residual  nonattainment 
remained  even  with  this  additional  level 
of  upwind  controls  so  that  further 
reductions  from  downwind  and/or 
upwind  areas  would  be  necessary. 

After  ascertaining  the  controls  that 
qualified  as  highly  cost-effective,  EPA 
developed  a  methodology  for 
calculating  the  amount  of  NOx 
emissions  that  each  state  was  required 
to  reduce  on  grounds  that  those 
emissions  contribute  significantly  to 
nonattainment  downwind.  The  total 
amount  of  required  NOx  emissions 
reductions  was  the  sum  of  the  amounts 
that  would  be  reduced  by  application  of 
highly  cost-effective  controls  to  each  of 
the  source  categories  for  which  EPA 
determined  that  such  controls  were 
available  (63  FR  57378). 

Electric  Generating  Units.  The  largest 
of  the  source  categories  discussed 
previously  was  EGUs.  EPA  determined 
the  amount  of  reductions  associated 
with  EGU  controls  by  applying  the 
control  rate  that  EPA  considered  to 
reflect  highly  cost-effective  controls  to 


each  state’s  EGU  heat  input  (adjusted  for 
projected  growth)  (70  FR  25173.)  In  the 
NOx  SIP  Call,  EPA  evaluated  the  costs 
of  control  on  a  region-wide  basis. 

CAIR.  In  the  CAIR,  EPA  again 
addressed  the  section  110(a)(2)(D)(i)(I) 
requirement  to  prohibit  emissions  that 
significantly  contribute  to  downwind 
nonattainment  (70  FR  25162).  While  the 
NOx  SIP  Call  had  addressed  significant 
contribution  with  respect  to  the  1997 
ozone  NAAQS,  the  CAIR  addressed 
significant  contribution  with  respect  to 
both  the  ozone  and  annual  PM2..S 
NAAQS  promulgated  in  1997.  In  the 
CAIR,  EPA  used  a  methodology  to 
identify  states”  significant  contribution 
based  on  and  very  similar  to  the 
methodology  used  in  the  NOx  SIP  Call. 

To  quantify  the  amounts  of  emissions 
that  contribute  significantly  to 
nonattainment,  EPA  explained  in  the 
CAIR  that  the  Agency  primarily  focused 
on  the  air  quality  factor  reflecting  the 
upwind  state’s  ambient  impact  on 
downwind  nonattainment  areas,  and  the 
cost  factor  of  highly  cost-effective 
controls.  See  70  FR  25174. 

Air  Quality  Factor — PM2.5.  EPA 
employed  air  quality  modeling 
techniques  to  assess  the  impact  of  each 
upwind  state’s  entire  inventory  of 
anthropogenic  SO2  and  NOx  emissions 
on  downwind  nonattainment  and 
maintenance  for  the  annual  PM2.5 
NAAQS. EPA  determined  that  upwind 
NOx  and  SO2  emissions  contribute 
significantly  to  annual  PM2,5 
nonattainment  as  of  the  year  2010. 

As  in  the  NOx  SIP  Call,  EPA  used  a 
2-step  approach  to  quantify  significant 
contribution.  In  the  CAIR,  in  the  first 
step  EPA  adopted  a  threshold  air  quality 
impact  of  0.2  pg/m3  for  PM2  An 
upwind  state  with  contributions  to 
downwind  nonattainment  below  this 
level  would  not  be  subject  to  regulatory 
requirements,  but  a  state  with 
contributions  at  or  higher  than  this  level 
would  be  subject  to  further  evaluation 
(70  FR  25174-75). 

This  level  reflects  the  fact  that  PM2.5 
nonattainment,  like  ozone,  is  caused  by 
many  sources  in  a  broad  region  and 
therefore  may  be  solved  only  by 
controlling  sources  throughout  the 
region.  As  with  the  NOx  SIP  Call,  the 
collective  contribution  condition  of 
PM2.5  air  quality  is  reflected  in  the 
relatively  low  threshold  (70  FR  25175). 

Air  Quality  Factor — 8-Hour  Ozone. 
EPA  employed  air  quality  modeling 
techniques  to  assess  the  impact  of  each 
upwind  state’s  inventory  of  NOx  and 
VOC  emissions  on  downwind 
nonattainment.  The  EPA  determined 


'^EPA  did  not  address  24-hour  PM2.'!  NAAQS  in 
CAIR,  only  the  annual  PM2.5  NAAQS. 
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that  upwind  NOx  emissions  contribute 
significantly  to  8-hour  ozone 
nonattainment  as  of  the  year  2010. 
Therefore,  EPA  projected  NOx 
emissions  to  the  year  2010,  assuming 
certain  required  controls  (but  not 
controls  required  under  the  CAIR),  and 
then  modeled  the  impact  of  those 
projected  emissions  on  downwind 
8-hour  ozone  nonattainment  in  that  year 
(70  FR  25175). 

EPA  used  the  same  threshold  amounts 
and  metrics  for  8-hour  ozone  that  it 
used  in  the  NOx  SIP  Call.  That  is, 
emissions  from  an  upwind  state  were 
found  to  contribute  significantly  to 
nonattainment  if  the  maximum 
contribution  was  at  least  2  parts  per 
billion,  the  average  contribution  greater 
than  one  percent,  and  certain  other 
numerical  criteria  were  met.  EPA  also 
evaluated  frequency,  magnitude,  and 
relative  amounts  of  contribution  to 
determine  which  linkages  were 
significant  before  costs  were  considered. 

Cost  Factor.  The- second  step  in  the 
2-step  process  is  to  apply  the  cost  factor. 
As  in  the  NOx  SIP  Call,  EPA  interpreted 
this  factor  as  memdating  emissions 
reductions  in  amounts  that  would  result 
from  application  of  highly  cost-effective 
controls.  In  the  CAIR,  EPA  determined 
the  level  of  costs  that  would  be  highly 
cost-effective  on  a  regional  basis  by 
reference  to  the  cost  effectiveness  of 
other  recent  controls.  EPA  concluded 
that  ECUs  were  the  only  source  category 
for  which  highly  cost-effective  SO2  and 
NOx  controls  were  available  at  the  time. 
EPA  determined  as  highly  cost-effective 
the  dollar  amount  of  cost-effectiveness 
that  falls  near  the  low  end  of  a  reference 
range  of  control  costs.  See  70  FR  25175. 
In  the  CAIR,  as  in  the  NOx  SIP  Call, 

EPA  analyzed  the  costs  of  control  on  a 
region  wide  basis. 

Other  Factors.  As  with  the  NOx  SIP 
Call,  EPA  considered  other  factors  that 
influence  the  application  of  the  air 
quality  and  cost  factors,  and  that 
confirm  the  conclusions  concerning  the 
amounts  of  emissions  that  upwind 
states  must  eliminate  as  contributing 
significantly  to  downwind 
nonattainment.  See  70  FR  25175. 

b.  Interference  With  Maintenance 

Section  110(a)(2)(D)(i)(I)  requires  that 
SIPs  for  national  primarv  and  secondary 
air  quality  standards  contain  adequate 
provisions  prohibiting  emissions  in 
amounts  that  “interfere  with 
maintenance  by  any  other  state”  of  any 
such  standard. 

In  the  NOx  SIP  Call  and  in  the  CAIR, 
EPA  gave  the  term  “interfere  with 
maintenance”  a  meaning  much  the  same 
as  the  meaning  given  to  the  term 
“significant  contribution.”  That 


approach,  which  was  found  inconsistent 
with  the  requirements  of 
110(a)(2)(D)(i)(I),  is  described  later. 

EPA’s  proposed  new  approach  to 
interpreting  “interfere  with 
maintenance”  is  described  in  section 
IV.D,  later. 

NOx  SIP  Call:  In  the  NOx  SIP  Call, 

EPA  explained  its  approach  as  follows 
(63  FR  57379-80): 

After  an  area  has  reached  attainment  of  the 
8-hour  NAAQS,  that  area  is  obligated  to 
maintain  that  NAAQS.  (See  sections  110(a)(1) 
and  175A.)  Emissions  from  sources  in  an 
upwind  area  may  interfere  with  that 
maintenance.  The  EPA  proposes  to  apply 
much  the  same  approach  in  analyzing  the 
first  component  of  the  “interfere-with- 
maintenance”  issue,  which  is  identifying  the 
downwind  areas  whose  maintenance  of  the 
NAAQS  may  suffer  interference  due  to 
upwind  emissions.  The  EPA  has  analyzed  the 
“interfere-with-maintenance”  issue  for  the 
8-hour  NAAQS  by  examining  areas  whose 
current  air  quality  is  monitored  as  attaining 
the  8-hour  NAAQS  [or  which  have  no  current 
air  quality  monitoring],  but  for  which  air 
quality  modeling  shows  nonattainment  in  the 
year  2007.  This  result  is  projected  to  occur, 
notwithstanding  the  imposition  of  certain 
controls  required  under  the  CAA,  because  of 
projected  increases  in  emissions  due  to 
growth  in  emissions  generating  activity. 

Under  these  circumstances,  emissions  from 
upwind  areas  may  interfere  with  the 
downwind  area’s  ability  to  attain. 

Ascertaining  the  impact  on  the  downwind 
area’s  air  quality  of  the  upwind  area’s 
emissions  aids  in  determining  whether  the 
upwind  emissions  interfere  with 
maintenance  (62  FR  60326). 

In  today’s  action,  EPA  is  taking  the  same 
positions  with  respect  to  the  interfere-with- 
maintenance  test  as  described  in  the  notice 
of  proposed  rulemaking. 

In  addition,  the  NOx  SIP  Call 
preamble  stated: 

This  [interfere-with-maintenance] 
requirement  *  *  *  does  not,  by  its  terms, 
incorporate  the  qualifier  of  “significantly.” 
Even  so,  EPA  believes  that  for  present 
purposes,  the  term  “interfere”  should  be 
interpreted  much  the  same  as  the  term 
“contribute  significantly,”  that  is,  through  the 
same  weight-of-evidence  approach. 

CAIR:  In  the  CAIR,  EPA  also 
interpreted  “interfere  with  maintenance” 
in  a  limited  way.  EPA  only  considered 
whether  upwind  state  emissions 
eventually  posed  a  maintenance 
problem  for  areas  that  EPA  projected  to 
be  in  nonattainment  in  2010  (tbe  year 
that  was  the  focus  of  the  analysis  of 
significant  contribution  to 
nonattainment).  EPA  did  not  examine 
whether  cU-eas  in  attainment  in  2010 
might  face  a  maintenance  problem 
either  in  2010  or  thereafter,  so  no 
upwind  state  controls  were  considered 
to  assist  such  areas  with  maintaining 
clean  air.  The  CAIR  preamble  stated  (70 


FR  25193,  footnote  45),  “we  believe  the 
‘interfere  with  maintenance’  prong  may 
come  into  play  only  in  circumstances 
where  EPA  or  the  state  can  reasonably 
determine  or  project,  based  on  available 
data,  that  an  [nonattainment]  area  in  a 
downwind  state  vyill  achieve 
attainment,  but  due  to  emissions  growth  • 
or  other  relevant  factors  is  likely  to  fall 
back  into  nonattainment.” 

In  responding  to  comments  on  the 
CAIR  proposal,  we  also  used  this 
interpretation  of  the  maintenance 
provision  to  help  support  the  need  for 
Phase  II  CAIR  reductions.  For  ozone,  we 
conducted  an  analysis  that  looked  at  (1) 
the  amount  by  which  receptor  locations 
were  projected  to  attain  in  2015  and  (2) 
the  year-to-year  variability  in  ozone 
levels  due  to  weather  and  other  factors 
based  on  a  review  of  historical 
monitoring  data.  This  analysis 
concluded  that  areas  within  3-5  ppb  of 
the  standard,  and  sometimes  greater 
(e.g.,  Fulton  County,  Atlanta)  had 
historic  variability  as  great  as  8  ppb,  and 
that  this  variability  suggests  strongly 
that  upwind  states  could  be  interfering 
with  maintenance  even  if  modeling 
shows  attainment  by  up  to  these 
amounts.  For  PM2.5,  while  we  lacked 
historical  data  to  support  the  same 
variability  analysis,  we  characterized 
attaining  the  annual  standard  by  0.5  pg/ 
m3  as  “attaining  by  a  narrow  margin” 
thus  giving  rise  to  maintenance 
concerns,  and  noted  that  in  past  (mobile 
source)  rules  we  had  indicated  that 
attainment  by  a  margin  of  10  percent  or 
less  could  be  considered  to  raise 
maintenance  concerns. 

2.  Judicial  Opinions 
a.  Significant  Contribution 

In  North  Carolina  v.  EPA,  531  F.3d. 
896  (DC  Cir.  2008),  the  Court  held  that 
the  approach  EPA  used  in  CAIR  to 
measure  each  state’s  significant 
contribution  was  insufficient.  EPA,  the 
Court  concluded,  had  failed  to 
“measurej  ]  the  significant  contribution 
from  sources  within  an  individual  state 
to  downwind  nonattainment  areas.”  Id. 
at  907.  The  Court  further  reasoned  that 
the  lack  of  a  state-specific  significant 
contribution  analysis  made  it 
impossible  for  EPA  to  show  that  the 


’®The  CAIR  final  preamble  stated:  “EPA  has 
evaluated  the  attainment  status  of  the  downwind 
receptors  in  2010  and  2015,  and  has  determined 
that  each  upwind  state’s  2010  and  2015  emissions 
reductions  are  necessary  to  the  extent  required  by 
the  rule  because  a  downwind  receptor  linked  to  that 
upwind  state  will  either  (i)  remain  in 
nonattainment  and  continue  to  experience 
significant  contribution  to  nonattainment  from  the 
upwind  state’s  emissions;  or  (ii)  attain  the  relevant 
NAAQS  but  later  revert  to  nonattainment  due.  for 
example,  to  continued  growth  of  the  emissions 
inventory.” 
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trading  programs  and  state  budgets 
established  to  implement  the  trading 
programs,  effectuated  the  section 
110{a)(2)(D)(i){I)  statutory  mandate  to 
eliminate  emissions  within  the  state  that 
significantly  contribute  to 
nonattainment  or  interfere  with 
maintenance  in  other  states. 

Specifically,  the  court  rejected  the 
regional  scope  of  EPA’s  analysis.  It 
reasoned  that  “because  EPA  evaluated 
whether  its  proposed  emissions  were 
‘highly  cost  effective’  at  the  regionwide 
level  assuming  a  trading  program,  it 
never  measured  the  ‘significant 
contribution’  from  sources  within  an 
individual  state  to  downwind 
nonattainment  areas.”  Id.  at  907.  In 
reaching  this  conclusion,  however,  the 
Court  also  recognized  that  aspects  of 
EPA’s  methodology  for  analyzing 
significant  contribution  had  been 
upheld  in  Michigan  v.  EPA,  213  F.3d 
663  (DC  Cir.  2000),  and  it  left  those 
holdings  undisturbed.  Specifically,  the 
Court  acknowledged  its  prior 
conclusion  that  “significance  may 
include  cost”  North  Carolina,  531  F.3d 
at  919  (citing  Michigan  213  F.3d  677- 
79),  and  thus  it  is  acceptable  for  EPA  to 
use  cost  to  “draw  the  ‘significant 
contribution’  line”.  Id.  The  Court  also 
recognized  that  Michigan  approved 
EPA’s  decision  to  apply  a  uniform 
emissions  control  requirement  to  all 
upwind  states  despite  different  levels  of 
contribution.  See  North  Carolina,  531 
F.3d  at  908.  The  Court  thus  concluded 
that  while  EPA  must  “measure  each 
state’s  ‘significant  contribution’  to 
downwind  nonattainment”  that 
measurement  need  not  “directly 
correlate  with  each  state’s 
individualized  air  quality  impact  on 
downwind  nonattainment  relative  to 
other  upwind  states.”  Id.  at  908. 

In  North  Carolina,  the  Court  also 
upheld  several  aspects  of  the  air  quality 
modeling  EPA  used  in  the  significant 
contribution  analysis.  It  upheld  EPA’s 
use  of  whole  state  modeling,  see  id.  at 
923-26,  and  deferred  to  EPA’s  selection 
of  the  PM2.5  contribution  threshold,  see 
id.  at  914-15.  With  regard  to  EPA’s 
application  of  the  methodology  to 
individual  states,  the  Court  found  that 
EPA  had  failed  to  respond  to  comments 
by  Minnesota  Power  alleging  errors  in 
the  application  of  this  methodology  to 
determine  Minnesota’s  contribution  to 
downwind  PM2.5  nonattainment  areas. 
See  id.  at  926-28. 

b.  Interference  With  Maintenance 

In  the  CAIR  case,  the  Court  also 
rejected  EPA’s  approach  to  the  second 
prong  of  section  110(a)(2)(D)(i)(I), 
holding  that  EPA’s  failure  to  give 
independent  meaning  to  the  term 


“interfere  with  maintenance”  was 
inconsistent  with  the  statutory  mandate. 
See  North  Carolina,  531  F.3d  at  910. 

The  Court  rejected  the  approach  used  in 
CAIR  reasoning  that  it  “provides  no 
protection  for  downwind  areas  that, 
despite  EPA’s  predictions,  still  find 
themselves  struggling  to  meet  NAAQS 
due  to  upwind  interference  in  2010.”  Id. 
at  910-11. 

3.  Overview  of  Proposed  Approach 

In  this  section,  EPA  will  explain  how 
it  proposes  to  identify  which  states  are 
significantly  contributing  to  downwind 
non-attainment  and/or  interfering  with 
maintenance  of  the  NAAQS  at 
downwind  sites  and  to  quantify  what 
that  contribution  is. 

In  this  action,  EPA  is  proposing  to  use 
a  two  step  approach  to  measuring  each 
state’s  significant  contribution.  The 
methodology  used  is  based  on  the 
approach  used  in  CAIR  and  the  NOx  SIP 
Call  but  modified  to  address  the 
concerns  raised  by  the  Court.  In  the  first 
step  of  this  proposed  approach,  EPA 
uses  air  quality  modeling  to  quantify 
individual  states’  contributions  to 
downwind  nonattainment  and 
maintenance  sites  in  2012.  States  whose 
contributions  to  any  downwind  sites  are 
greater  than  1  percent  of  the  relevant 
NAAQS  are  considered  “linked”  to  those 
sites  for  the  purpose  of  the  Second  step 
in  the  analysis.  In  the  second  step,  EPA 
identifies  the  portion  of  each  state’s 
contribution  that  constitutes  its 
“significant  contribution”  and 
“interference  with  maintenance.”  To  do 
so,  EPA  uses  maximum  cost  thresholds, 
informed  by  air  quality  considerations. 
Specifically,  for  each  precursor 
pollutant  (j.e.,  SO2  and  NOx  for  PM2.5 
and  NOx  for  ozone)  emitted  by  the 
upwind  states  that  EPA  has  identified  as 
linked  to  NAAQS  nonattainment  and 
maintenance  sites  downwind,  EPA 
identifies,  through  this  process,  the 
reductions  available  from  EGUs  in  each 
individual  upwind  state  at  the 
appropriate  maximum  cost  threshold. 
These  emissions  reductions  are  the 
amount  of  the  upwind  state’s  significant 
contribution.  The  cost  thresholds  used 
in  this  portion  of  the  analysis,  in 
contrast  to  the  thresholds  used  in  CAIR 
and  the  NOx  SIP  Call,  are  informed  by 
air  quality  considerations,  in  addition  to 
a  comparison  of  the  cost  of  control  in 
other  regulatory  contexts.  Specific  cost 
thresholds  were  developed  for  annual 
SO2,  annual  NOx,  and  ozone-season 
NOx.  Where  appropriate,  EPA 
developed  higher  and  lower  cost 
thresholds,  based  on  the  downwind  air 
quality  impact  of  emissions  from 
different  groups  of  states.  Although  EPA 
in  the  past  has  applied  a  uniform 


remedy  to  all  states  found  to  have  a 
significant  contribution,  in  this  proposal 
EPA  divides,  for  individual  pollutants, 
the  significantly  contributing  states  into 
two  groups:  Those  whose  significant 
contribution  can  be  eliminated  at  a 
lower  cost  threshold:  and  those  whose 
significant  contribution  is  not 
eliminated  (to  the  extent  that  it  has  been 
identified  in  this  proposal)  until  they 
reach  the  higher  cost  threshold.  The 
lower  cost  threshold  applies  to  a  state  if 
the  reduction  in  emissions  at  that 
threshold  eliminates  nonattainment  and 
maintenance  problems  at  all  “linked” 
sites. 

EPA  considers  that  the  maintenance 
concept  has  two  components:  Year-to- 
year  variability  in  emissions  and  air 
quality,  and  continued  maintenance  of 
the  air  quality  standard  over  time.  Both 
components  of  maintenance  are 
addressed  in  this  proposal. 

Step  One:  Air  Quality  Analysis 

In  step  one  of  this  proposed  approach, 
EPA  analyzes  emissions  from  37  states 
to  quantify  the  impact  of  those  . 
emissions  on  downwind  nonattainment 
and  maintenance  sites  in  2012  (see 
section  IV.C  for  a  detailed  discussion  of 
air  quality  modeling).  To  begin  this 
analysis,  EPA  first  identifies  all 
monitors  projected  to  be  in 
nonattainment. or,  based  on  historic 
variability  in  air  quality,  projected  to 
have  maintenance  problems  in  2012. 
This  baseline  analysis  takes  into 
account  emissions  reductions  associated 
with  the  implementation  of  all  federal 
rules  promulgated  by  December  2008 
and  assumes  that  the  CAIR  is  not  in 
effect.  This  baseline  presents  a  unique 
situation.  EPA  has  been  directed  to 
replace  the  CAIR;  yet  the  CAIR  remains 
in  place  and  has  led  to  significant 
emissions  reductions  in  many  states. 

A  key  step  in  the  process  of 
developing  a  110(a){2)(D)(i)(I)  rule 
involves  analyzing  existing  (base  case) 
emissions  to  determine  which  states 
significantly  contribute  to  downwind 
nonattainment  and  maintenance  areas. 
EPA  cannot  prejudge  at  this  stage  which 
states  will  be  affected  by  the  rule.  For 
example,  a  state  affected  by  CAIR  may 
not  be  affected  by  the  new  rule  and  after 
the  new  rule  goes  into  effect,  the  CAIR 
requirements  will  no  longer  apply.  For 
a  state  covered  by  CAIR  but  not  covered 
by  the  new  rule,  the  CAIR  requirements 
would  not  be  replaced  with  new 
requirements,  and  therefore  an  increase 
in  emis'sions  relative  to  present  levels 
could  occur  in  that  state.  More 
fundamentally,  the  court  has  made  clear 
that,  due  to  legal  flaws,  the  CAIR  rule 
cannot  remain  in  place  and  must  be 
replaced.  If  EPA’s  base  case  analysis 
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were  to  ignore  this  fact  and  assume  that 
reductions  from  CAIR  would  continue 
indefinitely,  areas  that  are  in  attainment 
solely  due  to  controls  required  by  CAIR 
would  again  face  nonattainment 
problems  because  the  existing 
protection  from  upwind  pollution 
would  not  be  replaced.  For  these 
reasons,  EPA  cannot  assume  in  its  base 
case  analysis,  that  the  reductions 
required  by  CAIR  will  continue  to  be 
achieved. 

Following  this  logic,  the  2012  base 
case  shows  emissions  higher  than 
current  levels  in  some  states.  Because 
EPA  has  been  directed  to  replace  CAIR, 
EPA  believes  that  for  many  states,  the 
absence  of  the  CAIR  NOx  program  will 
lead  to  the  status  quo  of  the  NOx  Budget 
Program,  which  limits  ozone-season 
NOx  emissions  and  ensures  the 
operation  of  NOx  controls  in  those 
states.  Also,  without  the  CAIR  SO2 
program,  emission  requirements  in 
many  areas  would  revert  to  the 
comparatively  less  stringent 
requirements  of  the  Title  IV  Acid  Rain 
Program.  As  a  result,  SO2  emissions  in 
many  states  would  increase  markedly  in 
the  2012  base  case  relative  to  the 
present.  Efforts  to  comply  with  ARP 
rules  at  the  least-cost  would  occur  in 
many  cases  without  the  operation  of 
existing  scrubbers  through  use  of  readily 
available,  inexpensive  Title  IV 
allowances.  Notably,  all  known  controls 
that  are  required  under  state  laws, 

NSPS,  consent  decrees,  and  other 
enforceable  binding  commitments 
through  2014  are  accounted  for  in  the 
base  case.  U  is  against  this  backdrop  that 
the  Transport  Rule  is  analyzed  and  that 
significant  contribution  to 
nonattainment  and  interference  with 
maintenance  must  be  addressed. 

Step  Two:  Quantifying  Each  State’s 
Significant  Contribution 

In  step  two,  EPA  identifies  the  portion 
of  each  state’s  contributing  emissions 
that  constitute  the  emissions  from  that 
state  that  “significantly  contribute  to,  or 
interfere  with  maintenance  by”  another 
state.  To  do  so  with  respect  to  the  1997 
ozone  NAAQS,  EPA  analyzes  the  costs 
and  associated  air  quality  impacts  of 
reductions  in  nzone-season  NOx.  To  do 
so  with  respect  to  the  1997  and  2006 
PM2.5  NAAQS,  EPA  analyzes  the  costs 
and  associated  air  quality  impacts  of 
reductions  in  annual  SO2  and  annual 
NOx.  The  analysis  uses  cost  thresholds, 
informed  by  air  quality  considerations 
and  applied  on  a  state  specific  has'is. 
EPA  considered  a  number  of  factors, 
including  air  quality  and  cost  factors  , 
because  the  circumstances  that  lead  to 
nonattainment  and  maintenance 
problems  nt  downwind  sites  are 


extremely  complex.  By  using  both  cost 
and  air  quality  factors,  EPA’s  analysis 
can  address  the  different  circumstances 
influencing  the  linkages  between 
upwind  and  downwind  states.  As  such, 
EPA  believes  it  is  appropriate  to 
consider  these  factors  in  identifying  the 
emissions  that  must  be  prohibited. 

While  we  believe  it  is  important  to 
consider  cost,  we  also  recognize  that  we 
can’t  “just  pick  a  cost  for  the  region  and 
deem  ‘significant’  any  emissions  that 
sources  can  eliminate  more  cheaply.” 
North  Carolina,  531  F.3d  at  918.  In 
contrast  to  the  approach  used  in  CAIR 
and  the  NOx  SIP  Call,  the  cost 
thresholds  EPA  uses  in  this  proposed 
approach  are  informed  by  air  quality 
considerations  and  applied  on  a  state 
specific  basis.  EPA  first  develops  state- 
specific  costs  curves  showing  what  level 
of  emissions  reductions  could  be 
achieved  at  different  cost  levels  in  2012 
and  2014.  EPA  then  uses  a  simplified  air 
quality  assessment  tool  to  examine  the 
impact  of  the  reductions  at  specific  cost 
levels  on  downwind  nonattainment  and 
maintenance  sites.  This  approach  allows 
EPA  to  identify  specific  cost  breakpoints 
based  on  air  quality  considerations 
(such  as  the  cost  at  which  the  air  quality 
assessment  analysis  projects  large 
numbers  of  downwind  sites 
maintenance  and  nonattainment 
problems  would  be  resolved)  or  cost 
criteria  (such  as  being  a  cost  where  large 
emissions  reductions  occur  because  a 
particular  technology  is  widely 
implemented  at  that  cost).  EPA  then 
evaluated  the  reasonableness  of  the  cost 
breakpoints  using  a  number  of  criteria  to 
determine  which  of  the  breakpoints 
appropriately  represented  a  cost 
threshold  with  which  to  define 
significant  contribution. 

These  thresholds  are  then  applied  on 
a  state-specific  basis  to  quantify  each 
individual  state’s  significant 
contribution. 

The  remainder  of  this  section 
provides  further  detail  on  the  specific 
methodology  developed  by  EPA  and  the 
application  of  this  methodology  to 
identify  emissions  that  significantly 
contribute  to  or  interfere  with 
maintenance  of  the  1997  ozone  NAAQS 
and  the  1997  and  2006  PM2.5  NAAQS. 

B.  Overview  of  Approach  To  Identify  ■ 
Contributing  Upwind  States 

This  section  describes  EPA’s  proposal 
to  require  reductions  in  upwind 
emissions  of  SO2  and  NOx  to  address 
PM2.5  transport  and  to  require 
reductions  in  upwind  emissions  of  NOx 
to  address  ozone-related  transport.  In 
addition,  this  section  provides  an 
overview  of  EPA’s  approach  to 
identifying  which  states  are  subject  to 


the  proposed  rule,  and  which  states  are  . 
not  subject  to  the  rule  because  their 
sources’  emissions  were  found  to  not 
■  significantly  contribute  to 
nonattainment  of  the  PM2.5  or  8-hour 
ozone  standards  or  interfere  with 
maintenance  of  those  standards,  in 
downwind  states. 

The  EPA  assessed  individual  upwind 
states”  2012  projected  ambient  impacts 
on  downwind  nonattainment  and 
maintenance  receptors  for  a  37-state 
region  in  the  eastern  U.S.,  and 
established  threshold  values  for  PM2.5 
and  ozone  to  identify  those  states  whose 
impact  does  not  constitute  a  significant 
contribution  to  air  quality  violations  in 
the  downwind  states.  EPA  used  these 
same  threshold  values  in  considering 
the  potential  for  upwind  state  emissions 
to  interfere  with  maintenance  of  the 
PM2.5  and  8-hour  ozone  NAAQS  in 
downwind  areas.  The  EPA  used  aii* 
quality  modeling  of  emissions  in  each 
state  to  estimate  the  ambient  impacts. 
The  air  quality  modeling  platform  and 
approach  to  quantifying  interstate 
contributions  to  PM2.5  and  ozone  are 
discussed  in  section  IV.C. 

As  noted  previously,  EPA  considers 
that  the  maintenance  concept  has  two 
components:  Year-to-year  variability  in 
emissions  and  air  quality,  and 
continued  maintenance  of  the  air 
quality  standard  over  time.  The  way  that 
EPA  defined  maintenance  based  on 
year-to-year  variability  is  discussed  in 
section  IV.C.,  and  directly  affects  the 
proposed  requirements  of  this  rule.  EPA 
also  considered  whether  further 
reductions  were  necessary  to  ensure 
continued  lack  of  interference  with 
maintenance  of  the  NAAQS  over  time. 
EPA  concluded  that  in  light  of  projected 
emission  trends,  and  also  considering 
the  emissions  reductions  from  this 
proposed  rule,  no  further  reductions  are 
required  solely  for  this  purpose  at  PM 
and  ozone  receptors  for  which  we  are 
partially  or  fully  determining  significant 
contribution  for  the  current  NAAQS. 
(See  discussion  of  emissions  trends  in 
Chapter  7  of  TSD  entitled  “Emission 
Inventories,”  included  in  the  docket  for 
this  proposal.) 

1.  Background 

a.  For  the  CAIR,  how  did  EPA  determine 
which  pollutants  were  necessary  to 
control  to  address  interstate  transport 
for  PM2.5? 

Section  II  of  the  January  2004  CAIR 
proposal  summarized  key  scientific  and 
technical  aspects  of  the  occurrence, 
formation,  and  origins  of  PM2.5,  as  well 
as  findings  and  observations  relevant  to 
formulating  control  approaches  for 
reducing  the  contribution  of  transport  to 
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fine  particle  problems  (69  FR  4575-87). 
Key  concepts  and  provisional 
conclusions  drawn  from  this  discussion 
were  summarized  as  follows  in  the 
preamble  to  the  final  CAIR: 

(1)  Fine  particles  (measured  as  PM2.5 
for  the  NAAQS)  consist  of  a  diverse 
mixture  of  substances  that  vary  in  size, 
chemical  composition,  and  source.  The 
PM2.5  includes  both  “primary”  particles 
that  are  emitted  directly  to  the 
atmosphere  as  particles,  and 
“secondary”  particles  that  form  in  the 
atmosphere  through  chemical  reactions 
from  gaseous  precursors.  The  major 
components  of  fine  particles  in  the 
eastern  U.S.  can  be  grouped  as  follows: 
Carbonaceous  material  (including  both 
primary  and  secondary  organic  carbon 
and  black  carbon);  sulfates;  nitrates; 
ammonium;  and  crustal  material,  which 
includes  suspended  dust  as  well  as 
some  other  directly  emitted  materials. 
The  major  gaseous  precursors  of  PM2.5 
include  SO2,  NOx,  NH3,  and  certain 
volatile  organic  compounds. 

(2)  Examination  of  urban  and  rural 
monitors  indicate  that  in  the  eastern 
U.S.,  sulfates,  carbonaceous  material, , 
nitrates,  and  ammonium  associated  with 
sulfates  and  nitrates  are  typically  the 
largest  components  of  transported 
PM2.5,  while  crustal  material  tends  to  he 
only  a  small  fraction. 

(3)  Atmospheric  interactions  among 
particulate  ammonium  sulfates  and 
nitrates  and  gas  phase  nitric  acid  and 
ammonia  vary  with  temperature, 
humidity,  and  location.  Both  ambient 
observations  and  modeling  simulations 
suggest  that  regional  SO2  reductions  are 
effective  at  reducing  sulfate  and 
associated  ammonium,  and,  therefore, 
PM2,5.  Under  certain  conditions 
reductions  in  particulate  ammonium 
sulfates  can  release  ammonia  as  a  gas, 
which  then  reacts  with  gaseous  nitric 
acid  to  form  nitrate  particles,  a 
phenomenon  called  “nitrate 
replacement.”  In  such  conditions  SO2 
reductions  would  be  less  effective  in 
reducing  PM2.5,  unless  accompanied  by 
reductions  in  NOx  emissions  to  address 
the  potential  increase  in  nitrates. 

(4)  Reductions  in  ammonia  can 
reduce  the  ammonium,  but  not  the 
sulfate  portion  of  sulfate  particles.  The 
relative  efficacy  of  reducing  nitrates 
through  NOx  or  ammonia  control  varies 
with  atmospheric  conditions;  the 
highest  particulate  nitrate 
concentrations  in  the  East  tend  to  occur 
in  cooler  months  and  regions.  At 
present,  our  knowledge  about  sources, 
emissions,  control  approaches,  and 
costs  is  greater  for  NOx  than  for 
ammonia.  Measures  to  reduce  NOx  from 
stationary  and  mobile  sources  have  been 
implemented  for  more  than  20  years. 


From  a  chemical  perspective,  as  NOx 
reductions  accumulate  relative  to 
ammonia,  the  atmospheric  chemical 
system  would  move  towards  an 
equilibrium  in  which  ammonium  nitrate 
reductions  become  more  responsive  to 
further  NOx  reductions  relative  to 
ammonia  reductions. 

(5)  Much  less  is  known  about  the 
sources  of  regional  transport  of 
carbonaceous  material.  Key 
uncertainties  include  how  much  of  this 
material  is  due  to  biogenic  as  compared 
to  anthropogenic  sources,  and  how 
much  is  directly  emitted  as  compared  to 
formed  in  the  atmosphere. 

Based  on  the  understanding  of  current 
scientific  and  technical  information,  as 
well  as  EPA’s  air  quality  modeling,  as 
summarized  in  the  CAIR  proposal,  EPA 
concluded  that  it  was  both  appropriate 
and  necessary  to  focus  on  control  of  SO2 
and  NOx  emissions  as  the  most  effective 
approach  to  reducing  the  contribution  of 
interstate  transport  to  PM2.5. 

For  the  CAIR,  the  EPA  did  not  include 
emissions  controls  that  affect  other 
components  of  PM2.5,  noting  that 
“current  information  relating  to  sources 
and  controls  for  other  components 
identified  in  transported  PM2.5 
(carbonaceous  particles,  ammonium, 
and  crustal  materials)  does  not,  at  this 
time,  provide  an  adequate  basis  for 
regulating  the  regional  transport  of 
emissions  responsible  for  these  PM2.5 
components.”  (69  FR  4582).  For  all  of 
these  components,  the  lack  of 
knowledge  of  and  ability  to  quantify 
accurately  the  interstate  transport  of 
these  components  limited  EPA’s  ability 
to  include  these  components  in  the 
CAIR. 

b.  For  the  CAIR,  how  did  EPA 
determine  which  pollutants  were 
necessary  to  control  to  address  interstate 
transport  for  ozone? 

In  the  notice  of  proposed  rulemaking 
for  the  CAIR,  EPA  provided  the 
following  characterization  of  the  origin 
and  distribution  of  8-hour  ozone  air 
quality  problems: 

Tbe  ozone  present  at  ground  level  as 
a  principal  component  of 
photochemical  smog  is  formed  in  sunlit 
conditions  through  atmospheric 
reactions  of  two  main  classes  of 
precursor  compound:  VOCs  and  NOx 
(mainly  NO  and  NO2).  The  term  “VOC” 
includes  many  classes  of  compounds 
that  possess  a  wide  range  of  chemical 
properties  and  atmospheric  lifetimes, 
which  help  determine  their  relative 
importance  in  forming  ozone.  Sources  of 
VOCs  include  man-made  sources  such 
as  motor  vehicles,  chemical  plants, 
refineries,  and  many  consumer 
products,  but  also  natural  emissions 


from  vegetation.  Nitrogen  oxides 
contributing  to  ozone  formation  are 
emitted  by  motor  vehicles,  power 
plants,  and  other  combustion  sources, 
with  lesser  amounts  from  natural 
processes  including  lightning  and  soils. 
Key  aspects  of  current  and  projected 
inventories  for  NOx  and  VOC  are 
summarized  in  section  IV  of  the 
proposal  notice  and  EPA  Web  sites  (e.g., 
http://ww'w.gov/ttn/chief.)  The  relative 
importance  of  NOx  and  VOC  in  ozone 
formation  and  control  varies  with  local- 
and  time-specific  factors,  including  the 
relative  amounts  of  VOC  and  NOx 
present.  In  rural  areas  with  high 
concentrations  of  VOC  from  biogenic 
sources,  ozone  formation  and  control  is 
governed  by  NOx-  In  some  urban  core 
situations,  NOx  concentrations  can  be  • 
high  enough  relative  to  VOC  to  suppress 
ozone  formation  locally,  but  still 
contribute  to  increased  ozone 
downwind  from  the  city.  In  such 
situations,  VOC  reductions  are  most 
effective  at  reducing  ozone  within  the 
urban  environment  and  immediately 
downwind.  The  formation  of  ozone 
increases  with  temperature  and 
sunlight,  which  is  one  reason  ozone 
levels  are  higher  during  the  summer. 
Increased  temperature  also  increases 
emissions  of  volatile  man-made  and 
biogenic  organics  and  can  indirectly 
increase  NOx  as  well  (e.g.,  increased 
electricity  generation  for  air 
conditioning).  Summertime  conditions 
also  bring  increased  episodes  of  large- 
scale  stagnation,  which  promote  the 
build-up  of  direct  emissions  and 
pollutants  formed  through  atmospheric 
reactions  over  large  regions. 
Authoritative  assessments  of  ozone 
control  approaches  have  concluded  that, 
for  reducing  regional  scale  ozone 
transport,  a  NOx  control  strategy  would 
be  most  effective,  whereas  VOC 
reductions  are  most  effective  in  more 
dense  urbanized  areas. 

Studies  conducted  in  the  1970s 
established  that  ozone  occurs  on  a 
regional  scale  [i.e.,  1,000s  of  kilometers) 
over  much  of  the  eastern  U.S.,  with 
elevated  concentrations  occurring  in 
rural  as  well  as  metropolitan  areas. 
While  substantial  progress  has  been 
made  in  reducing  ozone  in  many  urban 
areas,  regional  scale  ozone  transport  is 
still  an  important  component  of  high 
ozone  concentrations  during  the 
extended  summer  ozone  season.  A 
series  of  more  recent  progress  reports 
discussing  the  effect  of  the  NOx  SIP  Call 
reductions  can  be  found  on  EPA’s  Web 
site  at:  http://www.epa.gov/airmarkets/ 
progress/progress-reports.html. 

In  the  notice  of  proposed  rulemaking 
for  CAIR,  EPA  noted  that  we  continue 
to  rely  on  the  assessment  of  ozone 
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transport  made  in  great  depth  by  the 
OTAG  in  the  mid-1990s.  As  indicated  in 
the  NOx  SIP  Call  proposal,  the  OTAG 
Regional  and  Urban  Scale  Modeling  and 
Air  Quality  Analysis  Work  Groups 
concluded  that  regional  NOx  emissions 
reductions  are  effective  in  producing 
ozone  benefits:  the  more  NOx  reduced, 
the  greater  the  benefit. 

More  recent  assessments  of  ozone,  for 
example  those  conducted  for  the 
Regulatory  Impact  Analysis  for  the 
ozone  standards  in  2008,  continue  to 
show  the  importance  of  NOx  transport. 
Information  on  these  analyses  can  be 
found  at  EPA’s  Web  site  at:  http:// 
www.epa.gov/ttn/ecas/regdata/RIAs/ 
452_R_08_003.pdf. 

For  addressing  interstate  ozone 
transport  in  the  CAIR,  EPA  addressed 
NOx  emissions,  but  did  not  include 
requirements  for  VOCs.  EPA  believes 
that  VOCs  from  some  upwind  states  do 
indeed  have  an  impact  in  some  nearby 
downwind  states,  particularly  over  short 
transport  distances.  The  EPA  expects 
that  states  will  need  to  examine  the 
extent  to  which  VOC  emissions  affect 
ozone  pollution  levels  across  state  lines, 
and  identify  areas  where  multi-state 
VOC  strategies  might  assist  in  meeting 
the  8-hour  standard,  in  planning  for 
attainment. 

c.  For  the  CAIR,  which  thresholds  were 
used  to  identify  states  included  under 
the  rule? 

(1)  Fine  Particles 

In  the  CAIR,  EPA  used  as  the  metric 
for  identifying  a  state  as  significantly 
contributing  (depending  upon  further 
consideration  of  costs)  to  downwind 
nonattainment,  the  predicted  change, 
due  to  the  upwind  state’s  NOx  and  SO2 
emissions,  in  annual^®  PM2.5 
concentration  in  the  downwind 
nonattainment  area  that  receives  the 
largest  ambient  impact.  The  EPA 
proposed  this  metric  in  the  form  of  a 
range  of  alternatives  for  a  “bright  line,” 
that  is,  air  quality  impacts  at  or  greater 
than  the  chosen  threshold  level 
indicated  that  the  upwind  state’s 
emissions  do  contribute  significantly 
(depending  on  cost  considerations),  and 
that  air  quality  impacts  below  the 
threshold  indicate  that  the  upwind 
state’s  emissions  do  not  contribute 
significantly  to  nonattainment. 

This  metric  addresses  how  much  each 
state  contributes  to  a  downwind 
neighbor.  EPA  does  not  believe  that  a 
particular  upwind  state  must  contribute 
to  multiple  downwind  receptors  to  be 
required  to  make  emissions  reductions 


For  the  CAIR,  24-hour  PMj  5  was  not  at  issue 
because  there  were  little  or  no  exceedances  of  the 
then-existing  65  iig/m^  24-hour  standards 


under  CAA  section  110(a)(2)(D).  Under 
this  provision,  an  upwind  state  must 
include  in  the  SIP  adequate  provisions 
that  prohibit  that  state’s  emissions  that 
“contribute  significantly  to 
nonattainment  in  *  *  *  any  other  State 
*  *  *”  42  U.S.C.  7410(a)(2)(D)(i)(I).  Our 
interpretation  of  this  provision  is  that 
the  emphasized  terms  make  clear  that 
the  upwind  state’s  emissions  must  be 
controlled  as  long  as  they  contribute 
significantly  to  a  single  nonattainment 
area. 

As  discussed  in  section  II  of  the 
preamble  to  the  final  CAIR,  EPA’s 
approach  to  evaluating  a  state’s  impact 
on  downwind  nonattainment 
considered  the  entirety  of  the  state’s  SO2 
and  NOx  emissions,  rather  than  treating 
them  separately.  We  believed  this 
approach  was  consistent  with  the 
chemical  interactions  in  the  atmosphere 
of  SO2  and  NOx  in  forming  PM2.5.  The 
contributions  of  SO2  and  NOx  emissions 
are  generally  not  additive,  but  rather  are 
interrelated  due  to  complex  chemical 
reactions. 

In  the  CAIR  proposal,  EPA  proposed 
to  establish  a  state-level  annual  average 
PM2.5  contribution  threshold  ft-om 
anthropogenic  SO2  and  NOx  emissions 
that  was  a  small  percentage  of  the 
annual  air  quality  standard  of  15.0  pg/ 
m’.  The  EPA  based  this  proposal  on  the 
general  concept  that  an  upwind  state’s 
contribution  of  a  relatively  low  level  of 
ambient  impact  should  be  regarded  as 
significant  (depending  on  the  further 
assessment  of  the  control  costs).  We 
based  our  reasoning  on  several  factors. 
The  EPA’s  modeling  indicates  that  at 
least  some  nonattainment  areas  will  find 
it  difficult  to  attain  the  standards 
without  reductions  in  upwind 
emissions.  In  addition,  our  analysis  of 
base  case  PM2.5  transport  shows  that,  in 
general,  PM2,5  nonattainment  problems 
result  from  the  combined  impact  of 
relatively  small  contributions  from 
many  upwind  states,  along  with 
contributions  from  in-state  sources  and, 
in  some  cases,  substantially  larger 
contributions  from  a  subset  of  particular 
upwind  states.  In  the  NOx  SIP  Call 
rulemaking,  we  termed  this  pattern  of 
contribution — which  is  also  present  for 
ozone  nonattainment — “collective 
contribution.” 

In  the  case  of  PM2.5,  we  have  found 
collective  contribution  to  be  a 
pronounced  feature  of  the  PM2.5 
transport  problem,  in  part  because  the 
annual  nature  of  the  PM2.5  NAAQS 
means  that  throughout  the  entire  year 
and  across  a  range  of  wind  patterns — 
rather  than  during  just  one  season  of  the 
year  or  on  only  the  few  worst  days 
during  the  year  which  may  share  a 
prevailing  wind  direction — emissions 


from  many  upwind  states  affect  the 
downwind  nonattainment  area. 

As  a  result,  to  address  the  transport 
affecting  a  given  nonattainment  or 
maintenance  area,  many  upwind  states 
must  reduce  their  emissions,  even 
though  their  individual  contributions 
may  be  relatively  small.  As  a  result,  for 
the  CAIR  EPA  determined  that  a 
relatively  low  value  for  the  PM2.5 
transport  contribution  threshold  was 
appropriate.  For  the  final  CAIR  EPA 
decided  to  apply  a  threshold  of  0.20  pg/ 
m3,  such  that  any  model  result  that  is 
below  this  value  (0.19  or  less)  indicates 
a  lack  of  significant  contribution,  while 
values  of  0.20  or  higher  exceeded  the 
threshold. 

(2)  Ozone 

For  the  CAIR  ozone  program,  in 
assessing  the  contribution  of  upwind 
states  to  downwind  8-hour  ozone 
nonattainment,  EPA  followed  the 
approach  used  in  the  NOx  SIP  Call  and 
employed  the  same  contribution 
metrics,  but  with  an  updated  model  and 
updated  inputs. 

The  air  quality  modeling  approach  we 
proposed  to  quantify  the  impact  of 
upwind  emissions  included  two 
different  methodologies:  Zero-out  and 
source  apportionment.  EPA  applied 
each  methodology  to  estimate  the 
impact  of  all  of  the  upwind  state’s 
anthropogenic  NOx  and  VOC  emissions 
on  each  downwind  nonattainment  area. 

The  EPA’s  first  step  in  evaluating  the 
results  of  these  methodologies  was  to 
remove  from  consideration  those  states 
whose  upwind  contributions  were  very 
low.  Specifically,  EPA  considered  an 
upwind  state  not  to  contribute 
significantly  to  a  downwind 
nonattainment  area  if  the  state’s 
maximum  contribution  to  the  area  was 
either  (1)  less  than  2  ppb;  or  (2)  less  than 
one  percent  of  total  nonattainment  in 
the  downwind  area;  as  indicated  by 
either  of  the  two  modeling  techniques. 

If  the  upwind  state’s  impact  exceeded 
these  thresholds,  then  EPA  conducted  a 
further  evaluation  to  determine  if  the 
impact  was  high  enough  to  meet  the  air 
quality  portion  of  the  “contribute 
significantly”  standard.  In  doing  so,  EPA 
organized  the  outputs  of  the  two 
modeling  techniques  into  a  set  of 
“metrics.”  The  metrics  reflect  three  key 
contribution  factors: 

•  The  magnitude  of  the  contribution 
(actual  amount  of  ozone  contributed  by 
emissions  in  the  upwind  state  to  • 
nonattain'ment  in  the  downwind  area); 

•  The  firequency  of  the  contribution 
(how  often  contributions  above  certain 
thresholds  occur);  and 

•  The  relative  amount  of  the 
contribution  ( the  total  ozone 
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contributed  by  the  upwind  state 
compared  to  the  total  amount  of 
nonattainment  ozone  in  the  downwind 
area). 

2.  Approach  for  Proposed  Rule 

a.  Which  pollutants  do  we  propose  to 
control? 

For  the  proposed  rule,  EPA  believes 
that  the  conclusions  and  findings  in  the 
final  CAIR  regarding  the  nature  of 
pollutant  contributions  are  still 
appropriate.  EPA  proposes  to  continue 
to  focus  the  PM2.5  transport 
requirements  on  SO2  and  NOx  transport, 
and  the  ozone  transport  requirements  on 
NOx. 

EPA  recognizes  that,  in  some 
circumstances,  the  state’s  NOx 
contribution  to  PM2.5  in  downwind 
states  may  be  considerably  smaller  than 
the  state’s  SO2  contribution  to  PM2.5  in 
downwind  states.  In  addition,  for 
monitors  in  EPA’s  speciation  trends 
network  that  are  located  in  southern 
states  with  warmer  climates,  the  level  of 
monitored  nitrates  can  be  very  small. 

For  these  states,  it  is  possible  that 
annual  NOx  controls,  within  levels  that 
could  realistically  be  achieved,  would 
result  in  a  very  small  change  in  ambient 
PM2,5  levels.  EPA  considered 
identifying  states  where  this  was  the 
case.  For  a  number  of  reasons,  we 
propose  not  to  take  this  course  of  action. 
First,  these  states  can  impact  downwind 
states  in  cooler  climates,  and  thus 
impact  nitrate  formation  in  those 
downwind  states.  For  example,  EPA 
modeling  results  show  that  Georgia’s 
emissions  are  linked  to  Ohio,  Maryland, 
New  Jersey,  and  Pennsylvania  where 
monitored  nitrates  are  higher.  Second, 
EPA  is  concerned  with  the  possibility 
for  the  “nitrate  replacement”  effect 
described  previously.  That  is,  there  is  a 
possibility  for  increases  in  nitrate  • 
particles  if  SO2  emissions  decrease 
without  accompanying  decreases  in 
NOx.  Third,  EPA  believes  that  there 
would  be  important  disbenefits  to 
relaxing  annual  NOx  requirements  in 
those  states.  If  for  those  states,  EPA  were 
to  relax  the  annual  NOx  requirements 
currently  required  for  their  contribution 
to  PM2.5,  annual  NOx  emissions  would 
increase,  with  potentially  harmful 
effects  on  visibility  and  nitrogen 
deposition. 

b.  Thresholds 

For  the  proposed  rule,  as  for  CAIR, 
EPA  uses  air  quality  thresholds  to 
identify  states  whose  contributions  do 
not  warrant  transport  requirements.  We 
propose  air  quality  thresholds  for 
annual  PM2.5,  24-hour  PM2.5,  and  8-hpur 


ozone.  Each  threshold  is  based  on  1 
percent  of  the  NAAQS. 

As  we  found  at  the  time  of  the  CAIR, 
EPA’s  analysis  of  base  case  PM2,5 
transport  shows  that,  in  general,  PM2.5 
nonattainment  problems  result  from  the 
combined  impact  of  relatively  small 
contributions  from  many  upwind  states, 
along  with  contributions  from  in-state 
sources  and,  in  some  cases, 
substantially  larger  contributions  from  a 
subset  of  particular  upwind  states.  For 
ozone,  as  we  found  in  the  CAIR  and  the 
SIP  call,  we  also  found  important 
contributions  from  multiple  upwind 
states.  In  short,  EPA  continues  to  find 
an  upwind  “collective  contribution”  that 
is  important  to  both  PM2.5  and  ozone. 

A  second  reason  that  low  threshold 
values  are  warranted,  as  EPA  discussed 
in  the  notices  for  the  CAIR,  is  that  there 
are  adverse  health  impacts  associated 
with  ambient  PM2.5  and  ozone  even  at 
low  levels.  See  relevant  portions  of  the 
CAIR  proposal  notice  (63  FR  4583-84) 
and  the  CAIR  final  rule  notice  (70  FR 
25189-25192). 

For  annual  PM2.5  for  the  final  CAIR, 
as  noted  previously,  EPA  decided  to  use 
a  single-digit  value,  0.2  pg/m^,  rather 
than  the  two-digit  value  in  the  proposed 
CAIR,  0.15  pg/m^.  The  rationale  for  the 
single  digit  value  for  the  final  rule  was 
that  a  single  digit  is  consistent  with  the 
EPA  monitoring  requirements  in  part 
50,  appendix  N,  section  4.3.  The 
reporting  requirements  for  annual  PM2..‘) 
require  that: 

Annual  PM2.5  standard  design  values  shall 
be  rounded  to  the  nearest  0.1  pg/m^ 

(decimals  0.05  and  greater  are  rounded  up  to 
the  next  0.1,  and  any  decimal  lower  than  0.05 
is  rounded  down  to  the  nearest  0.1). 

Because  the  design  value  is  to  be 
reported  only  to  the  nearest  0.1  pg/m^, 
EPA  deemed  it  preferable  for  the  final 
CAIR  to  select  the  threshold  value  at  the 
nearest  0.1  pg/m^  as  well,  and  hence 
one  percent  of  the  15  pg/m^,  rounded  to 
the  nearest  0.1  pg/m^  became  0.2  pg/m^. 

For  the  24-hour  standard  of  35  pg/m^, 
we  attempted  to  apply  the  same 
rationale  for  determining  a  single-digit 
air  quality  threshold.  That  is,  we 
applied  rounding  conventions  in  Part 
50,  Appendix  N  to  a  value  representing 
one  percent  of  the  NAAQS.  The 
rounding  requirements  for  the  24-hour 
standard  are  indicated  in  section  4.3  as 
follows: 

24-hour  PM2.5  standard  design  values  shall 
be  rounded  to  the  nearest  1  pg/m^  (decimals 
0.5  and  greater  are  rounded  up  to  the  nearest 
whole  number,  and  any  decimal  lower  than 
0.5  is  rounded  down  to  the  nearest  whole 
number). 

One  percent  of  the  24-hour  standard 
is  0.35  pg/m^,  and  rounding  to  the 


nearest  whole  pg/m^  would  yield  an  air 
quality  threshold  of  zero.  Thus  applying 
the  same  rationale  for  the  final  CAIR, 
there  would  be  no  air  quality  threshold 
for  24-hour  PM2.5,  which  EPA  believes 
to  be  counterintuitive  and  unworkable 
as  an  approach  for  assessing  interstate 
contributions. 

For  the  proposed  rule,  EPA  proposes 
to  decouple  the  precision  of  the  air 
quality  thresholds  with  the  monitoring 
reporting  requirements,  and  to  use 
2-digit  values  representing  one  percent 
of  the  NAAQS,  that  is,  0.15  pg/m^  for 
the  annual  standard,  and  0.35  pg/m^  for 
the  24-hour  standard.  EPA  believes 
there  are  a  number  of  considerations 
favoring  this  approach.  First,  it  provides 
for  a  consistent  approach  for  the  annual 
and  24-hour  standards.  Second,  the 
approach  is  readily  applicable  to  any 
current  and  future  NAAQS.  For 
example,  if  EPA  were  to  retain  the  CAIR 
approach  for  the  annual  standard,  any 
future  lowering  of  the  PM2.5  NAAQS  to 
below  15  pg/m^  would  reduce  the  air 
quality  threshold  to  0.1  pg/m^.  This 
would  occur  because  any  value  less 
than  0.15  pg/m^  (e.g.,  0.14  pg/m^)  would 
be  rounded  down  to  0.1  pg/m^.  EPA 
finds  it  within  its  discretion  to  adjust  its 
approach  to  account  for  the  additional 
considerations  that  were  not  in 
existence  at  the  time  of  the  final  CAIR. 

For  the  proposal,  EPA  is  proposing  to 
take  a  more  straightforward  approach  to 
air  quality  thresholds  for  ozone  than  the 
multi-factor  approach  we  used  for  the 
NOx  SIP  Call  or  for  the  CAIR.  The 
proposed  approach  uses  a  single  “bright 
line”  threshold  for  ozone  that  is  one 
percent  of  the  1997  8-hour  ozone 
standard  of  0.08  ppm.  As  described  later 
in  section  IV.C,  the  1  percent  threshold 
is  averaged  over  multiple  model  days. 
EPA  believes  this  to  be  a  robust  metric 
compared  to  previous  metrics  which 
might  have  relied  on  the  maximum 
contribution  on  a  single  day.  Under  this 
approach,  one  percent  of  the  NAAQS  is 
a  value  of  0.8  ppb.  State  contributions 
of  0.8  ppb  and  higher  are  above  the 
threshold;  ozone  contributions  less  than 
0.8  ppb  are  below  the  threshold.  EPA 
believes  that  this  approach  is  preferable 
because  it  is  a  robust  metric,  it  is 
consistent  with  the  approach  for  PM2.5. 
and  because  it  provides  for  a  consistent 
approach  that  takes  into  account,  and  is 
applicable  to,  any  future  ozone 
standards  below  0.08  ppm. 

EPA  seeks  comment  on  the  pollutants 
and  air  quality  thresholds  used  for 
identifying  states  to  be  included  under 
the  proposed  rule.  In  particular,  EPA 
requests  comment  on  alternatives  to  the 
1  percent  threshold.  In  addition,  EPA 
requests  comment  on  whether  EPA 
should  use  the  same  rounding 
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convention  that  was  used  in  the  final 
CAIR  for  the  15  pg/m^  annual  PM2,5 
standard,  or  whether  commenters  agree 
with  EPA’s  approach  that  does  not  use 
this  rounding  convention.  To  identify 
the  potential  effect  of  alternative 
thresholds  for  the  annual  PM2.5 
standard,  see  Table  IV.C-13  (showing 
state  specific  contributions  to  areas  with 
annual  PM2.5  nonattainment  and 
maintenance  issues)  and  Table  IV.C-16 
(showing  state  specific  contributions  to 
areas  with  24-hour  PM2.5  nonattainment 
and  maintenance  issues). 

C.  Air  Quality  Modeling  Approach  and 
Results 

1.  What  air  quality  modeling  platform 
did  EPA  use? 

a.  Introduction 

In  this  section,  we  describe  the  air 
quality  modeling  performed  to  support 
the  proposed  rule.  We  used  air  quality 
modeling  to  (1)  identify  locations  where 
we  expect  there  to  be  nonattainment  or 
maintenance  problems  for  annual 
average  PM2.5,  24-hour  PM2.5,  and/or 
8-hour  ozone  for  the  analytic  years 
chosen  for  this  proposal,  (2)  quantify  the 
impacts  (i.e.,  air  quality  contributions) 
of  SO2  and  NOx  emissions  from  upwind 
states  on  downwind  annual  average  and 
24-hour  PM2.5  concentrations  at 
monitoring  sites  projected  to  be 
nonattainment  or  have  maintenance 
problems  in  2012  for  the  1997  annual 
and  2006  24-hour  PM2.5  NAAQS, 
respectively,  (3)  quantify  the  impacts  of 
NOx  emissions  fi'om  upwind  states  on 
downwind  8-hour  ozone  concentrations 
at  monitoring  sites  projected  to  be 
nonattainment  or  have  maintenance 
problems  in  2012  for  the  1997  ozone 
NAAQS,  and  (4)  assess  the  health  and 
welfare  benefits  of  the  emissions 
reductions  expected  to  result  from  this 
proposal.  This  section  includes 
information  on  the  air  quality  model 
applied  in  support  of  the  proposed  rule, 
the  meteorological  and  emissions  inputs 
to  these  models,  the  evaluation  of  the  air 
quality  model  compared  to  measured 
concentrations,  and  the  procedures  for 
projecting  ozone  and  PM2.5 
concentrations  for  future  year  scenarios. 
We  also  provide  in  this  section  the 
interstate  contributions  for  annual 
average  and  24-hour  PM2,5,  and  8-hour 
ozone.  The  Air  Quality  Modeling 
Technical  Support  Document 
(AQMTSD)  contains  more  detailed 
information  on  the  air  quality  modeling 
aspects  of  this  rule. 

To  support  the  proposal,  air  quality  - 
modeling  was  performed  for  four 
emissions  scenarios;  A  2005  base  year, 
a  2012  “no  CAIR”  base  case,  a  2014  “no 
CAIR”  base  case,  and  a  2014  control  case 


that  reflects  the  emissions  reductions 
expected  from  the  proposed  FIPs.  The 
remedy  proposed  for  inclusion  in  the 
FIPs  is  described  in  section  V.D.  The 
modeling  for  2005  was  used  as  the  base 
year  for  projecting  air  quality  for  each  of 
the  3  future  year  scenarios.  The  2012 
base  case  modeling  was  used  to  identify 
future  nonattainment  and  maintenance 
locations  and  to  quantify  the 
contributions  of  emissions  in  upwind 
states  to  annual  average  and  24-hour 
PM2.5  and  8-hour  ozone.  The  2014  base 
case  and  2014  control  case  modeling 
were  used  to  quantify  the  benefits  of 
this  proposal. 

For  CAIR,  EPA  used  the 
Comprehensive  Air  Quality  Model  with 
Extensions  (CAMx)  version  5  20  to 
simulate  ozone  and  PM2.5 
concentrations  for  the  2005  base  year 
and  the  2012  and  2014  future  year 
scenarios.  In  contrast,  for  the  CAIR  EPA 
used  two  air  quality  models,  CAMx 
version  3.1  for  modeling  ozone  and  the 
Community  Multiscale  Air  Quality 
Model  (CMAQ)  version  4.3  for  modeling 
PM2.5.  Both  CAMx  and  CMAQ  are  grid 
cell-based,  multi-pollutant 
photochemical  models  that  simulate  the 
formation  and  fate  of  ozone  and  fine 
particles  in  the  atmosphere.  The  use  of 
one  model  for  both  pollutants,  as  we 
have  done  for  this  proposal,  provides  a 
more  scientifically  integrated  “one 
atmosphere”  approach  versus  using 
different  models  for  ozone  and  PM2.5.  In 
addition,  using  a  single  model  rather 
than  two  models  is  computationally 
more  efficient.  The  CAMx  model 
applications  were  designed  to  cover 
states  in  the  central  and  eastern  U.S. 
using  a  horizontal  resolution  of 
12  X  12  km.2i  The  modeling  region  (i.e., 
modeling  domain)  extends  from  Texas 
northward  to  North  Dakota  and 
eastward  to  the  East  Coast  and  includes 
37  states  and  the  District  of  Columbia. 

A  map  of  the  air  quality  modeling 
domain  is  provided  in  the  AQMTSD. 

Both  CAMx  and  CMAQ  contain' 
certain  source  apportionment  tools  that 
are  designed  to  quantify  the 
contribution  of  emissions  from  various 
sources  and  areas  to  ozone  and  PM2.5 
component  species  in  other  downwind 
locations.  The  CAMx  model  was  chosen 
for  use  in  this  proposal  because  the 
source  apportionment  tools  in  this 


20  Comprehensive  Air  Quality  Model  with 
Extensions  Version  5  User’s  Guide.  Environ 
International  Corporation.  Novato,  CA.  March  2009. 

2’  The  12  km  domain  was  nested  within  a  coarse 
grid,  36  x  36  km  modeling  domain  which  covers  the 
lower  48  states  emd  adjacent  portions  of  Canada  and 
Mexico.  Predictions  from  this  Continental  U.S. 
(CONUS)  domain  were  used  to  provide  initial  and 
boundary  concentrations  for  simulations  in  the  12 
km  domain. 


model  have  had  extensive  use  and 
evaluation  by  states  and  industry.  Also, 
the  source  apportionment  tools  in 
CAMx  received  favora*ble  comments  in 
a  recent  peer  review.22 

The  2005-based  air  quality  modeling 
platform  used  for  the  proposal  includes 
2005  base  year  emissions  and  2005 
meteorology  for  modeling  ozone  and 
PM2.5  with  CAMx.  This  platform 
provides  an  update  to  the  now  more 
historical  data  in  the  2001-based  ' 
platform  used  for  CAIR  that  included 
2001  emissions,  2001  meteorology  for 
modeling  PM2.5,  and  1995  meteorology 
for  modeling  ozone.  In  the  remainder  of 
this  section  we  provide  an  overview  of 

(1)  the  emissions  and  meteorological 
components  of  the  2005-based  platform, 

(2)  the  methods  for  projecting  future 
nonattainment  and  maintenance  along 
with  a  list  of  2012  base  case 
nonattainment  and  maintenance 
locations,  (3)  the  approach  to 
developing  metrics  to  measure  interstate 
contributions  to  annual  and  24-hour 
PM2.5  and  ozone,  and  (4)  the  predicted 
.interstate  contributions  to  downwind 
nonattainment  and  maintenance.  We 
also  identify  which  predicted  interstate 
contributions  are  at  or  above  the  air 
quality  impact  thresholds  described 
previously  in  section  IV.  B. 

b.  Emissions  Inventories 

Emissions  estimates  were  made  for  a 
2005  base  year  and  for  2012  and  2014. 
All  inventories  include  emissions  from 
ECUs,  nonEGU  point  sources,  stationary 
nonpoint  sources,  onroad  mobile 
sources,  and  nonroad  mobile  sources. 
When  emissions  were  only  available  at 
annual  or  monthly  temporal  resolutions, 
emissions  modeling  steps  were  applied 
to  estimate  hourly  emissions.  Point 
source  emissions  were  assigned  to 
modeling  grid  cells  based  on  latitude 
and  longitude  in  the  inventory,  and 
county  total  emissions  were  allocated  to 
grid  cells.  Emissions  of  NOx,  VOCs  and 
PM2,5  were  split  into  their  component 
species  using  other  data  sources,  to 
provide  the  modeling  species  needed  by 
CAMx.  Elevated  point  sources  were 
identified  for  simulating  releases  of 
emissions  from  those  sources  in  layers 
2  and  higher  in  CAMx.  In  addition  to 
the  anthropogenic  emission  sources 
described  previously,  hourly,  gridded 
biogenic  emissions  were  estimated  for 
individual  modeling  days  using  the 
BEIS  model  version  3.14.23  24  fhe  same 


Arunachalam,  S.  Peer  Review  of  Source 
Apportionment  Tools  in  CAMx  and  CMAQ,  EP-D- 
07-102.  University  of  North  Carolina,  Institute  for 
the  Environment,  August  2009. 

23  Pouliot,  G.,  Pierce.,  T.  “A  Tale  of  Two  Models: 
A  comparison  of  the  Biogenic  Emission  Inventory 
System  (BEIS)  and  Model  of  Emissions  of  Gases  and 
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biogenic  emissions  data  were  used  in  all 
scenarios  modeled. 

(1)  Development  of  2005  Base  Year 
Emissions 

Emissions  inventory  inputs 
representing  the  year  2005  were 
developed  to  provide  a  base  year  for 
forecasting  future  air  quality,  described 
in  section  IV.C.2.  The  2005  National 
Emission  Inventory  (NEI),  version  2 
from  October  6,  2008,  was  the  starting 
point  for  the  U.S.  inventories  used  for 
the  2005  air  quality  modeling.  This 
inventory  includes  2005-specific  data 
for  point  and  mobile  sources,  while 
most  nonpoint  data  were  carried 
forward  from  version  3  of  the  2002  NEI. 
In  addition,  a  2006  Canadian  inventory 
and  a  1999  Mexican  inventory  were 
used  for  the  portions  of  Canada  and 
Mexico  within  the  modeling  domains. 
Additional  details  on  these  inventories 
and  the  augmentation  described  here  are 
available  from  the  Emissions  Inventory 
Technical  Support  Document  (EITSD) 
for  the  Transport  Rule. 

The  onroad  and  nonroad  emissions 
were  primarily  based  on  the  National 
Mobile  Inventory  Model  (NMIM) 
monthly,  county,  process  level 
emissions  from  the  2005  NEI  v2.  The 
2005  onroad  mobile  emissions  were 
augmented  for  onroad  gasoline 
emissions  sources  with  emissions  based 
on  a  draft  version  of  the  Motor  Vehicle 
Emissions  Simulator  (MOVES)  for 
carbon  monoxide  (CO),  NOx,  VOC, 

PM2,5,  and  particidate  matter  less  than 
ten  microns  (PMio).  While  these  data 
were  preliminary,  they  more  closely 
reflect  the  PM2.5  emissions  from  the 
final  release  of  MOVES  2010.  To 
account  for  the  temperature  dependence 
of  PM2.5,  MOVES-based  temperature 
adjustment  factors  were  applied  to 
gridded,  hourly  emissions  using 
gridded,  hourly  meteorology.  Additional 
information  on  this  approach  is 
available  in  the  EITSD. 


The  annual  NOx  and  SO2  emissions 
for  ECUs  in  the  2005  NEI  v2  are  based 
primarily  on  data  from  EPA’s  Clean  Air 
Markets  Division’s  Continuous 
Emissions  Monitoring  (CEM)  program, 
with  other  pollutants  estimated  using 
emission  factors  and  the  CEM  annual 
heat  input.  For  ECUs  without  CEMs, 
data  were  obtained  from  the  states  as 
included  in  the  NEI.  For  modeling,  the 
2005  ECU  emissions  for  SO2  and  NOx 
were  augmented  by  using  hourly  CEM 
data  to  develop  a  temporal  allocation 
approach  of  the  2005  NEI  v2  emissions. 
The  annual  emissions  themselves  were 
unchanged,  and  match  closely  with  data 
from  the  CEM  program  except  where 
states  have  provided  data  for  partial 
CEM  and  non-CEM  units.  The  2005 
ECUs  were  identified  as  all  units  in 

2005  that  map  to  the  units  modeled  by 
the  version  of  the  Integrated  Planning 
Model  (IPM)  used  for  this  proposal,  and 
include  records  both  with  and  without 
data  submitted  to  the  CEM  program. 
Temporal  profiles  were  used  instead  of 
the  actual  2005  CEM  data  so  that  the 
temporal  allocation  approach  could  be 
consistent  in  the  future  year  modeling. 

For  the  2005  base  year,  the  annual 
ECU  NEI  emissions  were  allocated  to 
hourly  emissions  values  needed  for 
modeling  based  on  tbe  2004,  2005,  and 

2006  CEM  data.  The  NOx  CEM  data 
were  used  to  create  NOx-specific 
profiles,  the  SO2  data  were  used  to 
create  S02-specific  profiles,  and  the  heat 
input  data  were  used  to  allocate  all 
other  pollutants.  The  3  years  of  data 
were  used  to  create  state-specific 
profiles  to  allocate  from  annual  to 
monthly  values  and  from  daily  to  hourly 
values.  Only  the  2005  data  were  used  to 
create  state-specific  factors  for 
allocation  from  month  to  day,  which  is 
intended  to  preserve  an  appropriate 
level  of  daily  temporal  variability 
needed  for  this  type  of  modeling. 

Other  significant  augmentations  were 
also  made  to  the  2005  NEI  and  include 


the  following.  The  nonpoint  inventory 
was  augmented  with  the  oil  and  gas 
exploration  inventory  which  includes 
emissions  in  several  states  within  the 
eastern  U.S.  12  km  modeling  domain 
and  additional  states  within  the  national 
36  km  modeling  domain.  The 
commercial  marine  category  3  (C3) 
vessel  emissions  were  augmented  with 
gridded  2005  emissions  from  the 
previous  modeling  efforts  for  the  rule 
called  “Control  of  Emissions  from  New 
Marine  Compression-Ignition  Engines  at 
or  Above  30  Liters  per  Cylinder.”  The 
2005  point  source  daily  wildfire  and 
prescribed  burning  emissions  were 
replaced  with  average-year  county- 
based  inventories.  Additionally,  the 
inventories  were  processed  to  provide 
the  hourly,  gridded,  model-species 
needed  by  CAMx. 

Tables  IV.C— 1  and  IV.C-2  provide 
summaries  of  SO2  and  NOx  emissions 
by  state  by  sector  for  the  2005  base  year 
for  those  states  within  the  eastern  12  km 
modeling  domain.  Emissions  for  other 
states  within  the  36  km  modeling 
domain  are  available  in  the  EISTD.  In 
the  tables,  the  ECU  column  summarizes 
all  units  matched  to  the  IPM  model  and 
the  nonEGU  column  is  for  other  point 
source  units.  The  Nonpoint  column 
shows  emissions  for  all  nonpoint 
stationary  sources.  The  Nonroad  column 
summarizes  emissions  for  nonroad 
mobile  sources,  including  aircraft, 
locomotive,  and  marine  sources 
including  the  C3  commercial  marine. 
The  Onroad  column  summarizes 
emissions  for  the  combined  NEI  and 
draft  MOVES-based  emissions,  in  which 
emissions  from  the  draft  MOVES  were 
used  when  available,  and  NEI  emissions 
based  on  MOBILE6  were  used  for  the 
remainder.  Finally,  the  Fires  column 
represents  the  average-year  fire 
emissions  for  wildfires  and  prescribed 
burning  mentioned  previously. 


■ 


Table  IV.C-1— 2005  Base  Case  SO2  Emissions  (Tons/Year)  for  Eastern  States  by  Sector 


State 

EGU 

NonEGU 

Nonpoint 

Non  road 

Onroad 

i - 1 

Fires  ! 

Total 

Alabama . . 

460,123 

70,346 

52,325 

6,397 

3,199 

983 

593,372 

Arkansas  . 

66,384 

13,066 

27,260 

5,678 

1,632 

728 

114,749 

Connecticut  . 

10,356 

1,831 

18,455 

2,548 

1,128 

4 

34,320 

Delaware  . 

32,378 

34,859 

5,859 

11,648 

422 

6 

85,173 

District  of  Columbia . 

1,082 

686 

1,559 

414 

172 

0 

3,914 

Florida  . 

417,321 

57,475 

70,490 

93,543 

10,285 

7,018 

656,131 

Georgia  . 

616,054 

56,116 

56,829 

13,331 

5,690 

2,010 

750,031 

Illinois  . 

330,382 

156,154 

5,395 

19,302 

5,716 

20 

516,969 

Indiana  . . . . 

878,978 

95,200 

59,775 

9,436 

3,981 

24 

1,047,396 

Iowa . 

130,264 

61,241 

19,832 

8,838 

1,702 

25 

221,902 

Kansas  . 

136,520 

13,142 

36,381 

8,035 

1,824 

103 

196,005 

Aerosols  from  Nature  (MEGAN),”  7th  Annual 
Community  Multiscale  Analysis  System 
Conference,  Chapel  Hill,  NC,  October  6-8,  2008. 


Donna  Schwede,  D.,  Pouliot,  G.,  and  Pierce,  T. 
“Changes  to  the  Biogenic  Emissions  Inventory 
System  Version  3  (BEIS3),”  4th  Annual  Community 


Multiscale  Analysis  System  Conference,  Chapel 
Hill,  NC,  September  26-28,  2005. 

The  oil  and  gas  exploration  inventory  was 
provided  by  the  Western  Regional  Air  Partnership. 
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Table  IV.C-1— 2005  Base  Case  SO2  Emissions  (Tons/Year)  for  Eastern  States  by  Sector— Continued 


State 

EGU 

NonEGU 

Onroad 

Fires 

Total 

Kentucky  . 

502,731 

25,811 

34,229 

6,942 

2,711 

364 

572,787 

Louisiana . 

109,851 

165,737 

2,378 

73,233 

2,399 

892 

354,489 

Maine  . 

3,887 

18,519 

9,969 

3,725 

834 

150 

37,084 

Maryland  . 

283,205 

34,988 

40,864 

17,819 

2,966 

32 

379,874 

Massachusetts  . 

85,768 

19,620 

25,261 

25,335 

2,168 

93 

158,245 

Michigan . 

349,877 

76,510 

42,066 

14,533 

7,204 

91 

490,280 

Minnesota . 

101,666 

25,169 

14,747 

10,410 

2,558 

631 

155,181 

Mississippi . 

74,117 

29,892 

6,796 

6,003 

2,158 

1,051 

120,016 

Missouri  . 

284,384 

78,307 

44,573 

10,464 

4,251 

186 

422,165 

Nebraska . . 

74,955 

6,429 

29,575 

9,199 

1,326 

105 

121,589 

New  Hampshire  . . . 

51,445 

3,245 

7,408 

805 

630 

38 

63,571 

New  Jersey  . 

57,044 

7,640 

10,726 

23,484 

2,486 

61 

101,441 

New  York  . . 

180,847 

58,562 

125,158 

5,628 

113 

391,216 

North  Carolina . 

512,231 

66,150 

22,020 

42,743 

5,341 

696 

649,181 

North  Dakota . 

137,371 

9,458 

6,455 

5,986 

443 

66 

159,779 

Ohio . 

1,116,084 

118,468 

19,810 

15,615 

6,293 

22 

1 ,276,292 

Oklahoma  . 

40,482 

7,542 

5,015 

2,699 

469 

166,288 

Pennsylvania . 

1,002,202 

85,411 

68,349 

11,972 

5,363 

32 

1,173,328 

Rhode  Island . 

176 

2,743 

3,365 

2,494 

208 

1 

8,987 

South  Carolina  . 

218,782 

31,495 

30,016 

20,477 

2,976 

646 

304,393 

South  Dakota  . 

12,215 

1,698 

10,347 

3,412 

511 

498 

28,682 

Tennessee  . 

266,148 

78,206 

32,714 

6,288 

4,834 

277 

388,468 

Texas  . 

534,949 

223,625 

109,215 

52,749 

13,470 

1,178 

935,187 

Vermont . 

9 

902 

5,385 

385 

305 

49 

7,036 

Virginia  . 

69,440 

32,923 

18,420 

3,829 

399 

345,259 

West  Virginia . 

469,456 

48,314 

14,589 

2,133 

1,095 

215 

535,802 

Wisconsin . 

180,200 

66,807 

6,369 

7,129- 

3,110 

70 

263,685 

Grand  total  . 

10,019,774 

1,953,745 

596,847 

123,547 

13,380,267 

Table  IV.C-2— 2005  Base  Case  NOx  Emissions  (Tons/Year)  for  Eastern  States  by  Sector 


State 

EGU 

NonEGU 

- r 

Nonpoint 

Nonroad 

Onroad 

Fires 

Total 

Alabama . . . 

133,051 

74,830 

32,024 

61,623 

142,221 

3,814 

447,562 

Arkansas  . 

35,407 

37,478 

21,453 

63,493 

81,014 

2,654 

241,499 

Connecticut  . 

6,865 

5,824 

12,554 

21,785 

69,645 

14 

116,688 

Delaware . 

11,917 

5,567 

3,259 

15,567 

22,569 

23 

58,902 

District  of  Columbia . . . 

492 

501 

1,740 

3,494 

9,677 

0 

15,904 

Florida  . 

217,263 

53,778 

'29,533 

277,888 

460,474 

25,600 

1,064,537 

Georgia  . 

111,017 

53,297 

38,919 

95,175 

279,449 

7,955 

585,812 

Illinois  . 

127,923 

97,504 

47,645 

223,697 

276,507 

71 

773,347 

Indiana  . 

213,503 

73,647 

30,185 

110,100 

187,426 

88 

614,949 

Iowa . ; . 

72,806 

39,299 

15,150 

92,965 

91,795 

90 

312,105 

Kansas  . 

90,220 

70,785 

42,286 

86,553 

76,062 

378 

366,285 

Kentucky  . 

164,743 

35,432 

17,557 

90,669 

127,435 

1,326 

437,163 

Louisiana . 

63,791 

165,162 

27,559 

301,170 

112,889 

3,254 

673,824 

Maine  . 

1,100 

18,309 

7,423 

13,379 

38,469 

566 

79,246 

Maryland  . 

62,574 

24,621 

21,715 

55,812 

129,796 

137 

294,656 

Massachusetts  . 

25,618 

18,429 

34,373 

74,419 

118,148 

341 

271,327 

Michigan . 

120,005 

94,139 

43,499 

101,087 

279,816 

330 

638,876 

Minnesota . 

83,836 

64,438 

56,700 

115,873 

146,138 

2,300 

469,286 

Mississippi . 

45,166 

53,985 

12,212 

79,394 

98,060 

3,833 

292,649 

Missouri  . 

127,431 

38,604 

32,910 

123,228 

183,022 

678 

505,873 

Nebraska . 

52,426 

12,156 

13,820 

107,180 

58,643 

381 

244,607 

New  Hampshire  . 

8,827 

3,241 

11,235 

9,246 

32,537 

137 

65,223 

New  Jersey  . 

30,114 

20,598 

26,393 

88,486 

157,736 

223 

323,550 

New  York  . 

63,465 

55,122 

87,608 

121,363 

282,072 

412 

610,042 

North  Carolina . 

1 1 1 ,576 

44,502 

18,869 

135,936 

225,756 

11,424 

548,064 

North  Dakota . 

76,381 

7,545 

10,046 

59,635 

21 ,575 

240 

175,422 

Ohio . 

258,687 

71,715 

41,466 

173,988 

270,383 

81 

816,321 

Oklahoma . 

86,204 

73,465 

94,574 

55,424 

1 1 7,240 

1,709 

Pennsylvania . 

176,870 

89,208 

53'435 

118774 

266’649 

117 

705,053 

Rhode  Island . 

545 

2,164 

2,964 

7,798 

13,456 

4 

26,930 

South  Carolina  . 

53,823 

29,069 

20,281 

68,146 

128,765 

2,357 

302,441 

South  Dakota  . 

15,650 

5,035 

.  5,766 

30,324 

24,850 

1,817 

83,442 

Tennessee  . 

102,934 

60,353 

18,676 

82,331 

207,410 

1,012 

472,717 

Texas  . 

176,170 

292,806 

274,338 

377,246 

615,715 

4,890 

1,741,166 

Vermont . 

297 

799 

3,438 

3,951 

13,316 

179 

21,980 

Virginia  . 

62,512 

60,101 

•  53,605 

91,298 

194,173 

1,456 

463,145 

West  Virginia . 

159,804 

36,913 

14,519 

32,739 

50,040 

785 

294,801 
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Table  IV.C-2— 2005  Base  Case  NOx  Emissions  (TonsA'ear)  for  Eastern  States  by  Sector— Continued 


State 

EGU 

NonEGU 

Nonpoint 

Nonroad 

Onroad 

Fires 

Total 

Wisconsin . 

72,170 

40,688 

21,994 

75,981 

147,952 

256 

I  359,042 

Grand  total  . i . 

3,223.184  ' 

_ 

1,931,111 

1,301,726 

3,647,215 

5,758,880 

80,931 

15,943,047 

(2)  Development  of  Future  Year 

Emissions 

( 

The  future  base  case  scenarios 
represent  predicted  emissions  in  the 
absence  of  any  further  controls  beyond 
those  federal  measures  already 
promulgated.  For  EGUs,  all  state  and 
other  programs  available  at  the  time  of 
modeling  have  been  included.  For 
mobile  sources,  all  national  measures 


available  at  the  time  of  modeling  have 
been  included.  For  nonEGU  point  and 
nonpoint  stationary  sources,  any  local 
control  programs  that  may  be  necessary 
for  areas  to  attain  the  annual  PM2.5 
NAAQS  and  the  ozone  NAAQS  are  not 
included  in  the  future  base  case 
projections.  The  future  base  case 
scenarios  do  reflect  projected  economic 
changes  and  fuel  usage  for  EGU  and 


mobile  sectors,  as  described  in  the 
EITSD. 

Tables  IV.C-3  through  IV.C-6  provide 
2012  and  2014  summaries  of  emissions 
data  for  2012  and  2014  modeling  for  all 
sectors  for  SO2  and  NOx  for  states 
included  in  the  12  km  modeling 
domain.  The  EITSD  provides  summaries 
for  additional  pollutants  with  additional 
detail  and  for  all  states  in  the 
nationwide  36  km  modeling  domain. 


Table  IV.C-3 — 2012  Base  Case  SO2  Emissions  (Tons/Year)  for  Eastern  States  by  Sector 


State 

EGU 

NonEGU 

Nonpoint 

Nonroad 

Onroad 

Fires 

i  Alabama  . 

335,734 

70,346 

52,315 

2,333 

585 

983 

Arkansas  . 

85,068 

13,054 

27,257 

818 

336 

728 

Connecticut  . 

5,493 

1,831 

18,443 

1,292 

330 

4 

Delaware  . 

7,841 

10,974 

5,858 

14,193 

98 

6 

District  of  Columbia . 

0 

686 

1,559 

10 

41 

0 

Florida  . 

228,360 

57,491 

70,482 

102,076 

2,072 

7,018 

1  Georgia  . . . 

552,007 

56,122 

56,817 

7,984 

1,253 

2,010 

[  Illinois  . 

724,657 

133,201 

5,384 

1,960 

1,174 

20 

i  Indiana  . 

829,988 

95,201 

59,767 

871 

775 

24 

1  Iowa . 

169,039 

61 ,242 

19,821 

482 

346 

25 

!  Kansas  . 

59,567 

13,048 

36,376 

518 

302 

103 

i  Kentucky  . 

718,980 

25,813 

34,214 

1,368 

510 

364 

!  Louisiana . 

100,239 

159,722 

2,373 

78,051 

455 

892 

[  Maine  . 

15,759 

18,519 

9,950 

3,926 

156 

150 

^  Maryland  . 

49,078 

34,988 

40,854 

17,112 

608 

32 

i  Massachusetts  . 

16,299 

19,622 

25,242 

29,825 

575 

93 

j  Michigan . 

287,807 

76,458 

42,066 

7,636 

1,074 

91 

1  Minnesota . 

53,596 

25,100 

14,733 

1,342 

596 

631 

1  Mississippi . . 

46,432 

24,426 

6,788 

2,094 

375 

1,051 

1  Missouri  . 

445,643 

78,310 

44,550 

1,307 

765 

186 

!  Nebraska . 

120,790 

6,430 

29,571 

817 

209 

105 

I  New  Hampshire  . . . 

7,290 

3,245 

7,396 

72 

142 

38 

■  New  Jersey  . 

37,746 

6,747 

10,715 

25,286 

772 

61 

1  New  York  . 

144,074 

58,566 

125,187 

12,336 

1,541 

113 

!  North  Carolina . 

126,620 

66,128 

22,000 

48,861 

935 

696 

North  Dakota . . . 

77,383 

9,458 

6,451 

288 

76 

66 

^  Ohio  . . 

946,667 

105,406 

19,810 

3,456 

1,131 

22 

j  Oklahoma . . . 

156,032 

36,912 

7,536 

341 

502 

469 

[  Pennsylvania . 

966,136 

79,142 

68,330 

4,938 

1,135 

32 

•  Rhode  Island . 

0 

2,743 

3,364 

2,879 

82 

1 

South  Carolina  . 

149,515 

31,452 

30,005 

22,697 

532 

646 

South  Dakota  . 

13,453 

1,698 

10,342 

65 

91 

498 

Tennessee  . 

596,987 

77,595 

32,701 

828 

795 

277 

i  Texas  . 

327,873 

162,915 

109,199 

37,109 

2,409 

1,178 

i  Vermont . . . . 

0 

902 

5,381 

6 

94 

49 

*  Virginia  . 

145,452 

69,166 

32,904 

15,158 

883 

399 

j  West  Virginia . 

588,392 

41,817 

14,583 

443 

197 

215 

f  Wisconsin . 

107,365 

66,452 

6,370 

928 

646 

70 

j  Grand  total  . . . 

9,243,362 

1,802,927 

1,116,694 

451,705 

24,595 

19,345 

1 

1  Table  IV.C-^— 2012  Base  Case  NOx  Emissions  (TonsA'ear)  for  Eastern  States  by  Sector 

I  State 

EGU 

NonEGU 

Nonpoint 

Nonroad 

Onroad ' 

Fires 

i. 

i  Alabama . 

121,809 

74,832 

31,958 

49,622 

82,135 

3,814 

[  Arkansas  . 

43,222 

37,479 

21^429 

48,349 

46,959 

2,654 

i  Connecticut  . < . 

2,770 

5,830 

12,475 

15,865 

37,847 

14 

462,297 

127,259 

27,392 

38,970 

2,296 

467,498 

676,193 

866,396 

986,626 

250,954 

109,915 

781,249 

341,731 

48,460 

142,672 

91,657 

415,132 

95,997 

81,166 

570,761 

157,921 

18,183 

81,327 

341,818 

265,240 

93,722 

1,076,493 

201,791 

1,119,712 

9,069 

234,846 

26,147 

709,182 

640,682 

6,432 

263,963 

645,646 

181,830 


364,171 

200,092 

74,801 


45242 


Federal  Register / Vol.  75,  No.  147 /Monday,  August  2,  2010 /Proposed  Rules 


Table  IV.C-4— 2012  Base  Case  NOx  Emissions  (Tons/Year)  for  Eastern  States  by  Sector— Continued 


State 

EGU 

NonEGU 

Nonpoint 

Nonroad 

Onroad 

Fires 

Total 

Delaware  . . 

4,639 

5,567 

3,248 

15,511 

10,700 

23 

39,687 

District  of  Columbia . 

2 

501 

1,739 

2,704 

4,857 

0 

9,802 

Florida  . I . 

195,673 

55,017 

29,475 

282,147 

275,603 

25,600 

863,515 

Georgia  . 

78,011 

53,317 

38,825 

76,901 

158,771 

7,955 

413,780 

Illinois  . 

77,920 

92,440 

47,564 

167,046 

157,915 

71 

542,957 

Indiana  . 

73,651 

30,125 

83,760 

114,396 

88 

505,127 

Iowa . 

66,316 

39,301 

15,064 

72,031 

58,920 

90 

251,721 

Kansas  . 

70,823 

70,751 

42,249 

66,897 

43,914 

378 

295,012 

Kentucky  . 

149,179 

34,875 

17,446 

72,289 

71 ,284 

1,326 

346,399 

Louisiana . 

44,773 

161,724 

27,525 

285,562 

3,254 

586,912 

Maine  . 

3,139 

18,309 

7,295 

13,354 

21,896 

566 

64,559 

Maryland  . . 

17,376 

24,624 

21,647 

53,580 

64,368 

137 

181,731 

Massachusetts  . 

6,312 

18,447 

34,245 

75,149 

57,417 

341 

191,911 

Michigan . 

96,874 

93,953 

43,392 

80,900 

163,505 

330 

478,955 

Minnesota . 

51,285 

64,250 

56,581 

86,198 

2,300 

352,694 

Mississippi  . 

37,517 

52,454 

12,151 

64,138 

52,709 

3,833 

^22,801 

Missouri . 

77,571 

38,610 

32,731 

96,197 

108,298 

678 

354,085 

Nebraska . 

12,159 

13,788 

81,177 

381 

194,233 

New  Hampshire  . 

2,514 

3,243 

11,153 

7,308 

19,710 

137 

44,067 

New  Jersey  . 

15,987 

18,996 

81,906 

76,979 

223 

220,410 

New  York  . 

25,755 

55,167 

87,776 

100,212 

154,260 

412 

423,582 

North  Carolina . 

61,643 

44,514 

18,715 

133,476 

126,081 

1 1 ,424 

395,854 

North  Dakota . 

59,547 

7,544 

10,018 

12,111 

240 

136,110 

Ohio . 

159,627 

69,075 

41,378 

133,650 

149,134 

81 

552,945 

Oklahoma . 

86,858 

71,808 

94,528 

43,057 

71,207 

1,709 

369,167 

Pennsylvania . 

193,032 

85,168 

53,289 

92,594 

142,217 

117 

566,418 

Rhode  Island . ; . 

221 

2,168 

2,959 

7,468 

8,120 

4 

20,940 

South  Carolina  . 

47,762 

28,953 

20,273 

63,564 

75,994 

2,357 

238,903 

South  Dakota  . 

15,493 

5,035 

5,733 

24,117 

14,957 

1,817 

67,151 

Tennessee  . 

68,425 

59,594 

18,573 

65,209 

126,353 

1,012 

339,166 

Texas  . .' . 

159,738 

287,831 

274,203 

313,204 

303,453 

4,890 

1,343,319 

Vermont . 

0 

800 

3,406 

3,077 

10,328 

179 

17,790 

Virginia  . 

36,036 

60,101 

53,496 

79,717 

111,583 

1,456 

342,389 

West  Virginia . 

102,725 

35,698 

14,473 

26,040 

27,694 

785 

207,415 

Wisconsin . 

49,351 

40,694 

21,979 

58,951 

86,315 

256 

257,546 

Grand  Total . 

2,485,856 

1 ,904,481 

1 ,299,224 

3,075,459 

3,232,168 

12,078,120 

Table  IV.C-S— 2014  Base  Case  SO2  Emissions  (Tons/Year)  for  Eastern  States  by  Sector 


State 

EGU 

NonEGU 

Nonpoinl 

Nonroad 

Onroad 

Fires 

Total 

Alabama  . 

322,130 

69,150 

52,313 

1,873 

605 

983 

447,053 

Arkansas  . 

88,187 

13,055 

27,256 

142 

347 

728 

129,714 

Connecticut  . 

5,512 

1,834 

18,440 

1,294 

340 

4 

27,423 

Delaware  . 

7,806 

10,974 

5,857 

14,891 

101 

6 

39,635 

District  of  Columbia . 

0 

686 

1,559 

4 

42 

0 

2,291 

Florida  . 

192,903 

57,521 

70,480 

108,579 

2,159 

7,018 

438,658 

Georgia  . 

173,210 

56,014 

56,813 

8,263 

1,307 

2,010 

297,618 

Illinois  . 

200,475 

133,109 

5,381 

390 

1,221 

20 

340,596 

Indiana  . 

804,294 

95,037 

59,764 

193 

810 

24 

960,123 

Iowa . 

163,966 

60,195 

19,817 

85 

360 

25 

244,448 

Kansas  . . . 

65,125 

13,048 

36,375 

54 

313 

103 

115,018 

Kentucky  . 

739,592 

23,804 

34,210 

258 

528 

364 

798,755 

Louisiana . 

94,824 

151,216 

2,372 

78,097 

470 

892 

327,871 

Maine  . 

11,650 

18,520 

9,945 

4,215 

160 

150 

44,640 

Maryland  . 

42,635 

34,994 

40,851 

16,966 

631 

32 

136,109 

Massachusetts  . 

16,299 

19,624 

25,237 

32,043 

594 

93 

93,890 

Michigan . 

275,637 

76,437 

42,066 

7,536 

1,107 

91 

402,874 

Minnesota . 

61,447 

25,112 

14,728 

468 

618 

631 

103,005 

Mississippi  . 

43,149 

24,427 

6,785 

1,280 

385 

1,051 

82,077 

Missouri . 

500,649 

77,086 

44,543 

214 

796 

186 

623,473 

Nebraska . 

115,695 

6,4^1 

29,570 

55 

217 

105 

152,072 

New  Hampshire  . 

6,608 

3,246 

7,393 

45 

148 

38 

17,476 

New  Jersey  . 

37,669 

6,756 

10,712 

26,589 

799 

61 

82,585 

New  York  . 

141,354 

58,584 

125,196 

10,853 

1,594 

113 

337,694 

North  Carolina . . 

140,585 

66,046 

21,994 

52,897 

961 

696 

283,180 

North  Dakota . 

80,320 

9,458 

5,763 

35 

78 

66 

95,720 

Ohio . 

841,194 

105,123 

19,810 

2,085 

1,171 

22 

969,405 

Oklahoma . 

165,773 

36,924 

7.534 

45 

524 

469 

211,268 

Pennsylvania . . . 

972,977 

76,256 

68,324 

4,117 

1,169 

32 

1,122,876 
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Table  IV.C-5— 2014  Base  Case  SO2  Emissions  (Tons/Year)  for  Eastern  States  by  Sector— Continued 


NonEGU 


Nonpoint 


Rhode  Island  ... 
South  Carolina 
South  Dakota  . 

Tennessee  . 

Texas  . 

Vermont . 

Virginia  . 

West  Virginia  .. 
Wisconsin . 


Grand  Total 


0 

2,745 

3,364 

3,128 

85 

1 

9,323 

156,096 

31,453 

30,002 

24,380 

551 

646 

243,129 

13,459 

1,699 

10,298 

22 

94 

498 

26,070 

600,066 

77,605 

32,696 

173 

829 

277 

71 1 ,647 

373,950 

155,720 

109,194 

36,109 

2,51 1 

1,178 

678,662 

0 

903 

5,380 

7 

101 

49 

6,439 

135,741 

69,177 

32,899 

15,624 

918 

399 

254,758 

496,307 

41,817 

14,581 

96 

201 

215 

553,218 

117,253 

66,456 

6,370 

638 

675 

70 

191,461 

8,209,536 

1 ,778,244 

1,116,600 

453,742 

25,516 

I  19,345 

j  1 1 ,602,982 

Table  IV.C-6— 2014  Base  Case  NOx  Emissions  (Tons/Year)  for  Eastern  States  by  Sector 


NonEGU 


Nonpoint 


Alabama  . 

Arkansas  . 

Connecticut  . 

Delaware- . 

District  of  Columbia 

Florida  . 

Georgia  . 

Illinois  . 

Indiana  . 

Iowa . 

Kansas  . ;. 

Kentucky  . 

Louisiana . 

Maine  . 

Maryland  . 

Massachusetts  . 

Michigan . 

Minnesota . 

Mississippi  . 

Missouri . 

Nebraska . 

New  Hampshire  . 

New  Jersey  . 

New  York  . 

North  Carolina . . 

North  Dakota  ......... 

Ohio . . . 

Oklahoma . . 

Pennsylvania . 

Rhode  Island . 

South  Carolina  . 

South  Dakota  . 

Tennessee  . 

Texas  . 

Vermont . 

Virginia  . 

West  Virginia . 

Wisconsin . 


Grand  total 


118,420 

74,622 

31,939 

45,932 

67,01 1 

3,814 

341 ,738 

44,792 

37,491 

21,422 

44,299 

38,965 

2,654  1 

189,623 

2,821 

5,854 

•  12,451 

14,410 

31,534 

14  ! 

67,084 

4,513 

5,567 

3,245 

15,270 

8,736 

23 

37,353 

1 

501 

1,738 

2,398 

3,929 

0 

8,568 

180,801 

55,343 

29,457 

278,920 

225,478 

25,600 

795,599 

48,091 

53,557 

38,797 

71,011 

130,240 

7,955 

349,650 

80,228 

93,059 

47,540 

151,373 

131,403 

71 

503,676 

200,899 

73,523 

30,107 

76,024 

94,217 

88 

474,858 

68,146 

38,831 

15,038 

65,751 

48,836 

90  1 

236,692 

78,920 

70,730 

42,238 

61,613 

35,950 

378  1 

289,829 

148,509 

34,979 

17,413 

65,805 

57,759 

1,326  1 

325,791 

45,457 

161,766 

27,515 

274,697 

52,360 

3,254 

565,049 

2,535 

18,316 

7,257 

13,169 

18,061 

566  1 

59,903 

19,990 

24,687 

21 ,626 

52,501 

53,040 

137  1 

171,980 

6,619 

18,527 

34,207 

75,654 

46,748 

341 

182,095 

97,455 

94,079 

43,360 

73,939 

135,806 

330 

444,969 

51,859 

64,372 

56,545 

84,040 

71,161 

2,300 

330,278 

37,142 

52,440 

12,133 

58,559 

42,525 

3,833 

206,633 

82,979 

38,744 

32,677 

88,233 

90,001 

678 

333,312 

52,970 

12,173 

13,779 

75,252 

27,856 

381 

182,410 

2,515 

3,255 

11,129 

6,587 

16,260 

137 

39,884 

16,268 

19,089 

26,298 

78,875 

63,254 

223 

204,007 

28,350 

55,359 

87,826 

92,841 

129,376 

412 

394,165 

61 ,747 

44,573 

18,669 

133,455 

104,150 

1 1 ,424 

374,018 

59,556 

7,549 

3,969 

42,972 

9,925 

240 

130,252 

164,945 

69,157 

41,352 

120,900 

122,426 

81 

518,861 

81,122 

72,525 

94,513 

39,539 

58,382 

1,709 

347,790 

196,151 

84,111 

53,246 

83,885 

118,122 

117 

535,631 

281 

2,186 

2,957 

7,384 

6,772 

4 

19,585 

47,512 

28,969 

20,271 

62,400 

62,996 

2,357 

224,505 

15,514 

5,039 

5,157 

22,021 

12,254 

1,817 

62,368 

68,779 

59,694 

18,542 

59,145 

104,711 

1,012 

311,882 

166,177 

282,509 

274,163 

289,605 

241 ,009 

4,890 

1 ,258,354 

0 

803 

3,397 

2,771 

8,563 

179 

15,713 

32,115 

60,216 

53,464 

75,461 

•  92,291 

1,456 

315,002 

100,103 

35,700 

14,459 

23,798 

22,863 

785 

197,708 

53,774 

40,729 

21,974 

53,848 

71,163 

256 

241,743 

2,468,057 

1,900,624 

1,298,473 

2,884,338 

2,656,134 

80,932 

1 1 ,288,558 

Development  of  Future-Year  Emissions, 
Inventories  for  Electric  Generating  Units 

Future  year  2012  and  2014  base  case 
ECU  emissions  used  for  the  air  quality 
modeling  runs  that  predicted  ozone  and 
PM2.5  were  obtained  from  version  3.02 
EISA  of  the  IPM  [http://www.epa.gov/ 
airmarkt/progsregs/epa  -i pm  / 
index.html).  The  IPM  is  a  multiregional, 
dynamic,  deterministic  linear 


programming  model  of  the  U.S.  electric 
power  sector;  version  3.02  EISA  features 
an  updated  Title  IV  SO2  allowance  bank 
assumption,  reflects  state  rules  and 
consent  decrees  through  February  3, 
2009,  and  incorporates  updates  related 
to  the  Energy  Independence  and 
Security  Act  of  2007.  Units  with 
advanced  controls  (e.g.,  scrubber,  SCR) 
that  were  not  required  to  run  for 
compliance  with  Title  IV,  New  Source 


Review  (NSR),  state  settlements,  or 
state-specific  rules  were  allowed  in  IPM 
to  decide  on  the  basis  of  economic 
efficiency  whether  to  operate  those 
controls.  Further  details  on  the  ECU 
emissions  inventory  used  for  this 
proposal  can  be  found  in  the  IPM 
Documentation.  Also  note  that  as 
explained  in  section  IV. A. 3,  the  baseline 
used  in  this  analysis  assumes  no  CAIR. 

If  EPA’s  base  case  analysis  were  to 
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assume  that  reductions  from  CAIR 
would  continue  indefinitely,  areas  that 
are  in  attainment  solely  due  to  controls 
required  by  CAIR  would  again  face 
nonattainment  problems  because  the 
existing  protection  from  upwind 
pollution  would  not  be  replaced.  As 
explained  in  that  section,  EPA  believes 
that  this  is  the  most  appropriate 
baseline  to  use  for  purposes  of 
determining  whether  an  upwind  state 
has  an  impact  on  a  downwind 
monitoring  site  in  violation  of  section 
110(a)(2)(D). 

Development  of  Future-Year  Emissions 
Inventories  for  Mobile  Inventories 

Mobile  source  inventories  of  onroad 
and  nonroad  mobile  emissions  were 
created  for  2012  and  2015  using  a 
combination  of  the  NMIM  and  draft 
MOVES  models.  Mobile  source 
emissions  were  further  interpolated 
between  2012  and  2015  to  estimate  2014 
emissions.  Emissions  for  these  years  ^ 
reflect  onroad  mobile  control  programs 
including  the  Light-Duty  Vehicle  Tier  2 
Rule,  the  Onroad  Heavy-Duty  Rule,  and 
the  Mobile  Source  Air  Toxics  (MSAT) 
final  rule.  Nonroad  mobile  emissions 
reductions  for  these  years  include 
reductions  to  locomotives,  various 
nonroad  engines  incliTding  diesel 
engines  and  various  marine  engine 
types,  fuel  sulfur  content,  and 
evaporative  emissions  standards.  A 
more  comprehensive  list  of  control 
programs  included  for  mobile  sources  is 
available  in  the  EITSD. 

The  onroad  emissions  were  primarily 
based  on  the  NMIM  monthly,  county, 
process  level  emissions.  For  both  2012 
and  2015,  emissions  from  onroad 
gasoline  sources  were  augmented  with 
emissions  based  on  the  same 
preliminary  version  of  MOVES  as  was 
used  for  2005.  MOVES-based  emissions 
were  computed  for  CO,  NOx,  VOC, 
PM2.5,  and  PM  10.  The  s^me  MOVES- 
based  PM2.5  temperature  adjustment 
factors  were  also  applied  as  in  2005. 

Nonroad  mobile  emissions  were 
created  only  with  NMIM  using  a 
consistent  approach  as  was  used  for 
2005,  but  emissions  were  calculated 
using  NMIM  future-year  equipment 
population  estimates  and  control 
programs  for  2012  and  2014.  Emissions 
from  2012  and  2015  were  used  for 
locomotives  and  category  1  and  2 
(Cl  and  C2)  commercial  marine  vessels, 
based  on  emissions  published  in 
OTAQ’s  Locomotive  Marine  Rule, 
Regulatory  Impact  Assessment,  Chapter 
3.  For  category  3  (C3)  commercial 
meu-ine  vessels,  a  coordination  strategy 
of  emissions  reductions  is  ongoing  that 
includes  NOx,  VOC,  and  CO  reductions 
for  new  C3  engines  as  early  as  2011  and 


fuel  sulfur  limits  that  could  go  into 
affect  as  early  as  2012.  However,  given 
the  uncertainty  about  the  timing  for 
parts  of  these  emissions  reductions  and 
the  fact  that  the  2012  modeling  was 
conducted  well  in  advance  of  the 
December  2009  publication  of  the  rule, 
we  have  not  used  the  controlled 
emissions  in  modeling  supporting  this 
proposal. 

Development  of  Future-Year  Emissions 
Inventories  for  Other  Inventory  Sources 

Other  inventory  sources  include 
nonEGU  point  sources,  stationary 
nonpoint  sources,  and  emissions  in 
Canada  and  Mexico.  Emissions  from 
Canada  and  Mexico  for  all  source 
sectors  (including  EGUs)  in  these 
countries  were  held  constant  for  all 
cases.  This  approach  reflects  the 
unavailability  of  future-year  emissions 
from  Canada  and  Mexico  for  the  future 
years  of  interest  in  time  to  support  the 
modeling  for  this  proposal. 

The  future  year  emissions  for  other 
sectors  are  described  next.  For  all  sector 
projections,  EPA  seeks  comment  on 
growth  and  control  approaches, 
particularly  where  a  control  measure 
has  not  been  included.  The  EITSD 
provides  more  details  on  these 
projections  for  additional  review  and  we 
have  included  in  the  EITSD  a  table  for 
the  public  to  provide  more  detailed 
control  data  to  EPA. 

For  nonEGU  point  sources,  emissions 
were  projected  by  including  emissions 
reductions  and  increases  from  a  variety 
of  sources.  For  nonEGUs,  emissions 
were  not  grown  using  economic  growth 
projections  and  emissions  reductions 
were  applied  through  plant  closures, 
refinery  and  other  consent  decrees,  and 
reductions  stemming  from  several 
MACT  standards.  Since  aircraft  at 
airports  were  treated  as  point  emissions 
sources  in  the  2005  NEI  v2,  we  also 
applied  projection  factors  based  on 
activity  growth  projected  by  the  Federal 
Aviation  Administration  Terminal  Area 
Forecast  (TAF)  system,  published 
December  2008.  Controls  firom  the  NOx 
SIP  Call  were  assumed  to  have  been 
implemented  by  2005  and  captured  in 
the  2005  NEI  v2. 

For  stationary  nonpoint  sources, 
refueling  emissions  were  projected 
using  the  refueling  results  from  the 
NMIM  runs  performed  for  the  onroad 
mobile  sector.  Portable  fuel  container 
emissions  were  projected  using 
estimates  from  previous  OTAQ 
rulemaking  inventories.  Emissions  of 
anunonia  and  dust  from  animal 
operations  were  projected  based  on 
animal  population  data  from  the 
Depeirtment  of  Agriculture  and  EPA. 
Residential  wood  combustion  was 


projected  by  replacement  of  obsolete 
woodstoves  with  new  woodstoves  and  a 
1  percent  annual  increase  in  fireplaces. 
Landfill  emissions  were  projected  using 
MACT  controls.  All  other  nonpoint 
sources  were  held  constant  between 
2005  and  the  future  years. 

(3)  Preparation  of  Emissions  for  AQ 
Modeling 

The  annual  and  summer  day 
emissions  inventory  files  were 
processed  through  the  Sparse  Matrix 
Operator  Kernel  Emissions  (SMOKE) 
Modeling  System  version  2.6  to  produce 
the  gridded  model-ready  emissions  for 
input  to  CAMx.  Emissions  processing 
using  SMOKE  was  performed  to  create 
the  hourly,  gridded  data  of  CAMx 
species  required  fer  air  quality  modeling 
for  all  sectors,  including  biogenic 
emissions.  Additional  information  on 
the  development  of  the  emissions  data 
sets  for  modeling  is  provided  in  the 
EITSD.  Details  about  preparation  of 
emissions  for  contribution  modeling  are 
described  in  the  Transport  Rule  AQ 
Modeling  TSD. 

c.  Preparation  of  Meteorological  and 
Other  Air  Quality  Modeling  Inputs 

The  gridded  meteorological  input  data 
for  the  entire  year  of  2005  were  derived 
from  simulations  of  the  Pennsylvania 
State  University/National  Center  for 
Atmospheric  Research  Mesoscale 
Model.  This  model,  commonly  referred 
to  as  MM5,  is  a  limited-area, 
nonhydrostatic ,  terrain-following 
system  that  solves  for  the  full  set  of 
physical  and  thermodynamic  equations 
which  govern  atmospheric  motions. 

The  meteorological  outputs  from  MM5 
were  processed  to  create  model-ready 
inputs  for  CMAQ  using  the  MM5-to- 
CAMx  preprocessor  (ref  CAMx  user’s 
guide). 

The  2005  MM5  meteorological 
predictions  for  selected  variables  were 
compared  to  measurements  as  part  of 
several  performance  evaluations  of  the 
predicted  data.  The  evaluation  approach 
included  a  combination  of  qualitative 
and  quantitative  analyses  to  assess  the 
adequacy  of  the  MM5  simulated  fields. 
The  qualitative  aspects  involved 
comparisons  of  the  model-estimated 
synoptic  patterns  against  observed 
patterns  from  historical  weather  chcirt 
archives.  Additionally,  the  evaluations 
compared  spatial  patterns  of  monthly 
average  rainfall  and  monthly  maximum 
planetary  boundary  layer  (PBL)  heights. 
The  operational  evaluation  included 


2®Grell.  G.,  J.  Dudhia,  and  D.  Stauffer,  1994:  A 
Description  of  the  Fifth-Generation  Penn  State/ 
NCAR  Mesoscale  Model  (MM5).  NCAR/TN- 
398+STR.,  138  pp.  National  Center  for  Atmospheric 
Research,  Boulder  CO. 
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statistical  comparisons  of  model/ 
observed  pairs  (e.g.,  mean  normalized 
bias,  mean  normalized  error,  index  of 
agreement,  root  mean  square  errors,  etc.) 
for  multiple  meteorological  parameters. 
For  this  portion  of  the  evaluation,  five 
meteorological  parameters  were 
investigated:  Temperature,  humidity, 
shortwave  downward  radiation,  wind 
speed,  and  wind  direction.  The  three 
individual  MM5  evaluations  are 
described  elsewhere.^^  29  p  was 
ultimately  determined  that  the  bias  and 
error  values  associated  with  the  2005 
meteorological  data  were  generally 
within  the  range  of  past  meteorological 
modeling  results  that  have  been  used  for 
air  quality  applications.  Additional 
details  on  the  meteorological  inputs  can 
be  found  in  the  AQMTSD. 

As  noted  previously,  the  CAMx 
simulations  for  this  proposal  were 
performed  using  a  spatial  resolution  of 
12  X  12  km.  The  concentrations  of 
pollutants  transported  into  this  eastern 
U.S.  modeling  region  were  obtained 
from  air  quality  model  simulations 
performed  at  coarser  36  x  36  km 
resolution  for  a  modeling  domain 
covering  the  lower  48  states  and 
portions  of  northern  Mexico  and 
southern  Canada.  The  12x12  km  model 
simulations  were  also  initialized  with 
air  quality  predictions  from  the  coarse 
scale  modeling.  Pollutant 
concentrations  at  the  boundaries  of  the 
coarse  scale  modeling  domain  were 
obtained  from  a  three-dimensional 
global  atmospheric  chemistry  model, 
the  GEOSChem  model  (standard 
Version  7-04-11  ^i).  The  global 
GEOSChem  model  simulates 
atmospheric  chemical  and  physical 
processes  driven  by  assimilated 
meteorological  observations  from  the 
NASA’s  Goddard  Earth  Observing 
System  (GEOS).  This  model  was  run  for 
2005  with  a  grid  resolution  of  2.0 
degrees  x  2.5  degrees  (latitude- 
longitude).  The  predictions  were  used' to 
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provide  one-way  dynamic  boundary 
conditions  at  three-hour  intervals  and 
an  initial  concentration  field  for  the 
coarse  scale  simulations. 

d.  Model  Performance  Evaluation  for 
Ozone  and  PM2.5 

The  2005  base  year  model  predictions 
for  ozone  and  fine  particulate  sulfate, 
nitrate,  organic  carbon,  elemental 
carbon,  and  crustal  material  were 
compared  to  measured  concentrations 
in  order  to  evaluate  the  performance  of 
the  modeling  platform  for  replicating 
observed  concentrations.  This 
evaluation  was  comprised  principally  of 
statistical  assessments  of  paired 
modeled  and  observed  data.  Details  on 
the  evaluation  methodology  and  the 
calculation  of  performance  statistics  are 
provided  in  the  AQMTSD.  The  results 
indicate  that,  overall,  the  predicted 
patterns  and  day-to-day  variations  in 
regional  ozone  levels  are  similar  to  what 
was  observed  with  measured  data.  The 
normalized  mean  bias  for  8-hour  daily 
maximum  ozone  concentrations  was 
—  2.9  percent  and  the  normalized  mean 
error  was  13.2  percent  for  the  months  of 
May  through  September  2005,  based  on 
an  aggregate  of  observed-predicted  pairs 
within  the  12  km  modeling  domain.  The 
two  PM2.5  species  that  are  most  relevant 
for  this  proposal  are  sulfate  and  nitrate. 
For  the  summer  months  of  June  though 
August,  when  observed  sulfate 
concentrations  are  highest  in  the  East, 
the  model  predictions  of  24-hour 
average  sulfate  were  lower  than  the 
corresponding  measured  values  by  7 
percent  at  urban  sites  and  by  9  to  10 
percent  at  rural  sites  in  the  IMPROVE 
and  CASTNET  ^3  monitoring  networks, 
respectively.  For  the  winter  months  of 
December  through  February,  when 
observed  nitrate  concentrations  are 
highest  in  the  East,  the  model 
predictions  of  24-hour  average 
particulate  nitrate  were  lower  than  the 
corresponding  measured  values  by  12 
percent  at  urban  sites  and  by  4  percent 
at  rural  sites  in  tbe  IMPROVE 
monitoring  network.  The  model 
performance  statistics  by  season  for 
ozone  and  PM2.5  component  species  are 
provided  in  the  AQMTSD. 


Interagency  Monitoring  of  PflOtected  Visual 
Environments  (IMPROVE).  Debell.  L.J.,  et.  al. 
Spatial  and  Seasonal  Patterns  and  Temporal 
Variability  of  Haze  and  its  Constituents  in  tbe 
United  States:  Report  IV.  November  2006. 

33  Clean  Air  Status  and  Trends  Network 
(CASTNET)  2005  Annual  Report.  EPA  Office  of  Air 
and  Radiation,  Clean  Air  Markets  Division. 
Washington,  DC.  December  2006. 


2.  How  did  EPA  project  future 
nonattainment  and  maintenance  for 
annual  PM2.5,  25-Hour  PM2,5,  and  8- 
hour  ozone? 

In  this  section  we  describe  the 
approach  for  projecting  future 
concentrations  of  ozone  and  PM2.5  to 
identify  locations  that  are  expected  to  be 
nonattainment  or  have  a  maintenance 
problem  in  2012.  The  nonattainment 
and  maintenance  locations  are  based  on 
projections  of  future  air  quality  at 
existing  ozone  and  PM2.5  monitoring 
sites.  These  sites  are  used  as  the 
“receptors”  for  quantifying  the 
contributions  of  emissions  in  upwind 
states  to  nonattainment  and 
maintenance  in  downwind  locations. 

For  this  analysis  we  are  using  the  air 
quality  modeling  results  in  a  “relative” 
sense  to  project  future  concentrations. 

In  this  approach,  the  ratio  of  future  year 
model  predictions  to  base  year  model 
predictions  are  used  to  adjust  ambient 
measured  data  up  or  down  depending 
on  the  relative  (percent)  change  in 
model  predictions  for  each  location. 

a.  How  did  EPA  process  ambient  ozone 
and  PM2,5  data  for  the  purpose  of 
projecting  future  year  concentrations? 

In  this  analysis  we  use  measurements 
of  ambient  ozone  and  PM2.5  data  that 
come  from  monitoring  networks 
consisting  of  more  than  one  thousand 
ozone  monitors  and  one  thousand  PM2.5 
monitors  located  across  the  country. 

The  monitors  are  sited  according  to  the 
spatial  and  temporal  nature  of  ozone 
and  PM2.5,  and  to  best  represent  the 
actual  air  quality  in  the  United  States. 
The  ambient  data  used  in  this  analysis 
were  obtained  from  EPA’s  Air  Quality 
System  (AQS). 

In  order  to  use  the  ambient  data,  the 
raw  measurements  must  be  processed 
into  a  form  pertinent  for  useful 
interpretations.  For  this  action,  the 
ozone  data  were  processed  consistent 
with  the  formats  associated  with  the 
NAAQS  for  ozone.  The  resulting 
estimates  are  used  to  indicate  the  level 
of  air  quality  relative  to  the  NAAQS.  For 
ozone  air  quality  indicators,  we 
developed  estimates  for  the  1997  8-hour 
ozone  standard.  The  level  of  the  1997  8- 
hour  03  NAAQS  is  0.08  ppm.  The  8- 
hour  ozone  standard  is  not  met  if  the  3- 
year  average  of  the  annual  4th  highest 
daily  maximum  8-hour  03 
concentration  is  greater  than  0.08  ppm 
(0.085  ppm  when  rounded  up).  This  3- 
year  average  is  referred  to  as  the  design 
value. 

The  PM2.5  ambient  data  were 
processed  consistent  with  the  formats 
associated  with  the  NAAQS  for  PM2.5. 
The  resulting  estimates  are  used  to 


45246 


Federal  Register/ Vol.  75,  No.  147 /Monday,  August  2,  2010 /Proposed  Rules 


indicate  the  level  of  air  quality  relative 
to  the  NAAQS.  For  PM2.5,  we  evaluated 
concentrations  of  both  the  annual 
average  PM2.5  NAAQS  and  the  24-hour 
PM2.5  NAAQS.  The  annual  PM2.5 
standard  is  met  when  the  3-year  average 
of  the  annual  mean  concentration  is 
15.0  |ig/m  3  or  less.  The  3-year  average 
annual  mean  concentration  is  computed 
at  each  site  by  averaging  the  daily 
Federal  Reference  Method  (FRM) 
samples  by  quarter,  averaging  these 
quarterly  averages  to  obtain  an  annual 
average,  and  then  averaging  the  three 
annual  averages.  The  3-year  average 
annual  mean  concentration  is  referred  to 
as  the  annual  design  value. 

The  24-hour  average  standard  is  met 
when  the  3-year  average  of  the  annual 
98th  percentile  PM2.5  concentration  is 
35  pg/m  3  or  less.  The  3-year  average 
mean  98th  percentile  concentration  is 
computed  at  each  site  by  averaging  the 
3  individual  annual  98th  percentile 
values  at  each  site.  The  3-year  average 
98th  percentile  concentration  is  referred 
to  as  the  24-hour  average  design  value. 

As  described  later,  the  approach  for 
projecting  future  ozone  and  PM2.5 
design  values  involved  the  projection  of 
an  average  of  up  to  3  design  value 
periods  which  include  the  years  2003- 
2007  (design  values  for  2003-2005, 
2004-2006,  and  2005-2007).  The 
average  of  the  3  design  values  creates  a 
“5-year  weighted  average”  value.  The  5- 
year  weighted  average  values  were  then 
projected  to  the  future  years  that  were 
analyzed  for  this  proposed  rule.  The  • 
2003-2005,  2004-2006,  and  2005-2007 
design  values  are  accessible  at  http:l/ 
WWW. epagov/airtrends/ values.html. 

The  procedures  for  projecting  annual 
average  PM2.5  and  8-hour  ozone 
conform  to  the  methodology  in  the  final 
attainment  demonstration  modeling 
guidance  3"*.  In  the  CAIR  analysis,  EPA 
did  not  project  24-hour  PM2,5  design 
values  35.  The  analysis  for  this  proposed 
rule,  in  contrast,  uses  the  24-hour  PM2,5 
methodology  outlined  in  the  modeling 
guidance. 

b.  Projection  df  Future  Annual  and  24- 
Hour  PM2.5  Nonattainment  and 
Maintenance 

Annual  PM2.5  modeling  was 
performed  for  the  2005  base  year 
emissions  and  for  the  2012  base  case  as 


U.S.  EPA,  2007:  Guidance  on  the  Use  of  Models 
and  Other  Analyses  for  Demonstrating  Attainment 
of  Air  Quality  Goals  for  Ozone,  PM2.5,  and  Regional 
Haze;  Office  of  Air  Quality  Planning  and  Standards, 
Research  Triangle  Park,  NC. 

^*CAIR  was  promulgated  in  2005  before  the  35 
ug/m  3  PMa.s  NAAQS  was  finalized  in  2006.  Since 
there  were  no  violations  in  the  eastern  United 
States  (base  or  future  year)  of  the  1997  65  ug/m3 
NAAQS,  it  was  not  necessary  to  project  24  PM2  5 
values  as  part  of  the  modeling  for  CAIR. 


part  of  the  approach  for  projecting 
which  locations  (i.e.,  monitoring  sites) 
are  expected  to  be  in  nonattainment 
and/or  have  difficulty  maintaining  the 
PM2.5  standards  in  2012.  We  refer  to 
these  areas  as  nonattainment  sites  and 
maintenance  sites  respectively. 

In  general,  the  projection 
methodology  involves  using  the  model 
in  a  relative  sense  to  estimate  the 
change  in  PM2.5  between  2005  and  the 
future  2012  base  case  as  recommended 
in  the  modeling  guidance.  Rather  than 
use  the  absolute  model-predicted  future 
year  ozone  and  PM2.5  concentrations, 
the  base  year  and  future  year 
predictions  are  used  to  calculate  a 
(relative)  percent  change  in  ozone  and 
PM2.5  concentrations.  For  a  particular 
location,  the  percent  change  in  modeled 
concentration  is  multiplied  by  the 
corresponding  observed  base  period 
ambient  concentration  to  estimate  the 
future  year  design  value  for  that 
location.  The  use  of  observed  ambient 
data  as  part  of  the  calculation  helps  to 
constrain  the  future  year  design  value 
predictions,  even  if  the  absolute  model 
concentrations  are  over-predicted  or 
under-predicted. 

Concentrations  of  PM2,5  in  2012  were 
estimated  by  applying  the  2005  to  2012 
relative  change  in  model-predicted 
PM2.5  species  to  the  (2003-2007)  PM2.5 
design  values.  The  choice  of  base  period 
design  values  is  consistent  with  EPA’s 
modeling  guidance  which  recommends 
using  the  average  of  the  three  design 
value  periods  centered  about  the 
emissions  projection  year.  Since  2005 
was  the  base  emissions  year,  we  used 
the  design  value  for  2003-2005,  2004- 
2006,  and  2005-2007  to  represent  the 
base  period  PM2.5  concentrations.  For 
each  FRM  PM2.5  monitoring  site,  all 
valid  design  values  (up  to  3)  from  this 
period  were  averaged  together.  Since 
2005  is  included  in  all  three  design 
value  periods,  this  has  the  effect  of 
creating  a  5-year  weighted  average, 
where  the  middle  year  is  weighted  3 
times,  the  2nd  and  4th  years  are 
weighted  twice,  and  the  1st  and  5th 
years  are  weighted  once.  We  refer  to  this 
as  the  5-year  weighted  average 
concentration. 

The  5-year  weighted  average 
concentrations  were  used  to  project 
concentrations  for  the  2012  base  case  in 
order  to  determine  which  monitoring 
sites  are  expected  to  be  nonattainment 
in  this  future  year.  We  projected  2012 
design  values  for  each  of  3  year  periods 
(i.e.,  2003-2005,  2004-2006,  and  2003- 
2007)  and  used  the  highest  of  these 
projections  to  determine  which  sites  are 
expected  to  have  maintenance  problems 
in  2012. 


For  the  analysis  of  both 
nonattainment  and  maintenance, 
monitoring  sites  were  included  in  the 
analysis  if  they  had  at  least  one 
complete  design  value  in  the  2003-2007 
period. 35  There  were  721  monitoring 
sites  in  the  12  km  modeling  domain 
which  had  at  least  one  complete  design 
value  period  for  the  annual  PM2.5 
NAACJS,  and  736  sites  which  met  this 
criteria  for  the  24-hour  NAAQS. 3^ 

EPA  followed  the  procedures 
recommended  in  the  modeling  guidance 
for  projecting  PM2,5  by  projecting 
individual  PM2.5  component  species 
and  then  summing  these  to  calculate  the 
concentration  of  total  PM2.5.  The  model 
predictions  are  used  in  a  relative  sense 
to  estimate  changes  expected  to  occur  in 
each  of  the  major  PM2.5  species.  The 
PM2.5  species  are  sulfate,  nitrate, 
ammonium,  particle  bound  water, 
elemental  carbon,  salt,  other  primary 
PM2.5,  and  organic  aerosol  mass  by 
difference.  Organic  aerosol  mass  by 
difference  is  defined  as  the  difference 
between  FRM  PM2.5  and  the  sum  of  the 
other  components.  The  procedure  for 
calculating  future  year  PM2.5  design 
values  is  called  the  SMAT.  The  SMAT 
approach  is  codified  in  a  software  tool 
available  from  EPA  called  MATS.  The 
software  (including  documentation)  is 
available  at:  http://www.epa.gov/ 
scram001/modelingapps_mats.htm. 

(1)  Methodology  for  Projecting  Future 
•Annual  PM2,5  Nonattainment  and 
Maintenance 

The  following  is  a  brief  summary  of 
the  future  year  annual  PM2.5 
calculations.  Additional  details  are 
provided  in  the  modeling  guidance, 
MATS  documentation,  and  the 
AQMTSD. 

We  are  using  the  base  period  (i.e., 

2003  2007)  FRM  data  for  projecting 
future  design  values  since  these  data  are 
used  to  determine  attainment  status.  In 
order  to  apply  SMAT  to  the  FRM  data, 
information  on  PM2.5  speciation  is 
needed  for  the  location  of  each  FRM 
monitoring  site.  Since  co-located  PM2.5 
speciation  data  are  only  available  at 
about  15  percent  of  FRM  monitoring 
sites,  spatial  interpolation  techniques 
are  used  to  calculate  species 
concentrations  for  each  FRM  monitoring 
site.  Speciation  data  from  the  IMPROVE 
and  Chemical  Speciation  Network 


If  there  is  only  one  complete  design  value,  then 
the  nonattainment  and  maintenance  design  values 
are  the  same. 

3^  Design  values  were  only  used  if  they  were 
deemed  to  be  officially  complete  based  on  CFR  40 
part  50  appendix  N.  The  completeness  criteria  for 
the  annual  and  24-hour  PM2.5  NAAQS  are  different. 
Therefore,  there  are  fewer  complete  sites  for  the 
annual  NAAQS. 
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(CSN)  were  interpolated  to  each  FRM 
monitor  location  using  the  Voronoi 
Neighbor  Averaging  (VNA)  technique 
(using  MATS).  Additional  information 
on  the  VNA  interpolation  techniques 
and  data  handling  procedures  can  be 
found  in  the  MATS  User’s  Guide.  After 
the  species  fractions  are  calculated  for 
each  FRM  site,  the  following  procedures 
were  used  to  estimate  future  year  design 
values: 

Step  1 :  Calculate  quarterly  mean 
concentrations  for  each  of  the  major 
species  components  of  PM2,5  (i.e., 
sulfate,  nitrate,  ammonium,  elemental 
carbon,  organic  carbon  mass,  particle 
bound  water,  salt,  and  blank  mass).  This 
is  done  by  multiplying  the  monitored 
quarterly  mean  concentration  of  FRM- 
derived  total  PM2.5  by  the  monitored 
fractional  composition  of  PM2.5  species 
for  each  quarter  averaged  over  3  years 
[e.g.,  20  percent  sulfate  fraction 
multiplied  by  15  pg/m^  PM2,5  equals  3 
pg/m^  sulfate). 

Step  2:  For  each  quarter,  calculate  the 
ratio  of  future  year  to  base  year  model 
predictions  for  each  of  the  component 
species.  The  result  is  a  set  of  species- 
specific  relative  response  factors  (RRF) 
(e.g.,  assume  that  the  model-predicted 
2005  base  year  sulfate  for  a  particular 
location  is  10.0  pg/m^  and  the  2012 
future  concentration  is  8.0  pg/m^,  then 
RRF  for  sulfate  is  0.8).  The  RRFs  are 
calculated  based  on  the  modeled 
concentrations  averaged  over  the  nine 
grid  cells  centered  at  the  location  of 
the  monitor. 

Step  3;  For  each  quarter  and  each  of 
the  species,  multiply  the  base  year 
quarterly  mean  component 
concentration  (Step  1)  by  the  species- 
specific  RRF  obtained  in  Step  2.  This 


results  in  an  estimated  future  year 
quarterly  mean  concentration  for  each 
species  (e.g.,  3  pg/m^  sulfate  multiplied 
by  0.8  equals  a  future  sulfate 
concentration  of  2.4  pg/m^). 

Step  4:  The  future  year  concentrations 
for  the  remaining  species  are  then 
calculated.'*^  The  future  year 
ammonium  is  calculated  based  on  the 
calculated  future  year  sulfate  and  nitrate 
concentrations,  using  a  constant  value 
for  the  degree  of  neutralization  of  sulfate 
(from  the  ambient  data).  The  future  year 
particle  bound  water  concentration  is 
calculated  from  an  empirical  formula. 
The  inputs  to  the  formula  are  the  future 
year  concentrations  of  sulfate,  nitrate, 
and  ammonium  (from  step  3). 

Step  5:  Average  the  four  quarterly 
mean  future  concentrations  to  obtain  the 
future  year  annual  design  value 
concentration  for  each  of  the  component 
species.  Sum  the  species  concentrations 
to  obtain  the  future  year  annual  average 
design  value  for  PM2.5. 

Step  6:  Calculate  the  maximum  future 
design  value  by  processing  each  of  the 
three  base  design  value  periods  (2003- 
2005,  2004-2006,  and  2005-2007) 
separately.  The  highest  of  the  three 
future  values  is  the  maximum  design 
value.  The  maximum  design  values  are 
used  to  determine  future  year 
maintenance  sites. 

The  preceding  procedures  for 
determining  future  year  PM2.5 
concentrations  were  applied  for  each 
FRM  site.  The  calculated  annual  PM2.5 
design  values  are  truncated  (i.e., 
discarded)  after  the  second  decimal 
place.'**  This  is  consistent  with  the 
truncation  and  rounding  procedures  for 
the  annual  PM2.5  NAAQS.  Any  value 
that  is  greater  than  or  equal  to  15.05 


pg/m3  is  rounded  to  15.1  pg/m^  and  is 
considered  to  be  violating  the  NAAQS. 
Thus,  sites  with  future  year  annual 
PM2.5  design  values  of  15.05  pg/m^  or 
greater,  based  on  the  projection  of  5-year 
weighted  average  concentrations,  are 
predicted  to  be  nonattainment  sites. 

Sites  with  future  year  maximum  design 
values  of  15.05 

pg/m^  or  greater  are  predicted  to  be 
maintenance  sites.  Note  that 
nonattainment  sites  are  also 
maintenance  sites  because  the 
maximum  design  value  is  always  greater 
than  or  equal  to  the  5-year  weighted 
average.  For  ease  of  reference  we  use  the 
term  “nonattainment  sites”  to  refer  to 
those  sites  that  are  projected  to  exceed 
the  NAAQS  based  on  both  the  average 
and  maximum  design  values.  Those 
sites  that  are  projected  to  be  attainment 
based  on  the  average  design  value  but 
exceed  the  NAAQS  based  on  the 
maximum  design  value  are  referred  to  as 
maintenance  sites.  The  monitoring  sites 
that  we  project  to  be  nonattainment 
and/or  maintenance  for  the  annual 
PM2.5  NAAQS  in  the  2012  base  case  are 
the  nonattainment/maintenance 
receptors  used  for  assessing  the 
contribution  of  emissions  in  upwind 
states  to  downwind  nonattainment  and 
maintenance  of  the  annual  PM2,5 
NAAQS  as  part  of  this  proposal. 

Table  IV.C-7  contains  the  2003-2007 
base  case  period  average  and  maximum 
annual  PM2.5  design  values  and  the 
corresponding  2012  base  case  average 
and  maximum  design  values  for  sites 
projected  to  be  nonattainment  of  the 
annual  PM2.5  NAAQS  in  2012.  Table 
IV.C-8  contains  this  same  information 
for  projected  2012  maintenance  sites. 


Table  IV.C-7— Average  and  Maximum  2003-2007  and  2012  Base  Case  Annual  PM2.5  Design  Values  (pG/M^)  at 

Projected  Nonattainment  Sites 


Monitor  ID 

State 

County 

Average 
design  value 
2003-2007 

Maximum 
design  value 
2003-2007 

Average  j 

design  value 

2012  I 

Maximum 
design  value 
2012 

10730023  . 

1 - 

;  Alabama  . 

Jefferson  . 

18.48 

18.67 

17.15 

17.33 

10732003  . 

Alabama  . 

Jefferson  . 

17.07 

17.45 

15.99 

16.35 

130210007  . 

Georgia  . 

Bibb  . 

16.47 

16.78 

15.33 

15.62 

130630091  . 

Georgia  . 

Clayton  . 

16.47 

16.71 

15.07 

15.29 

131210039  . 

Georgia  . 

Fulton  . 

17.43 

17.47 

'  16.01 

16.04 

170310052  . 

Illinois  . j 

Cook . . . 

15.75 

16.02 

15.16 

15.43 

171191007  . 

Illinois  . 

Madison . 

16.72 

17.01 

16.56 

16.85 

171630010  . 

Illinois  . 

Saint  Clair  . 

15.58 

15.74 

15.48 

15.63 

180190006  . 

Indiana  . 

Clark . 

16.40 

16.60 

15.96 

16.16 

180372001  . 

Indiana  . 

Dubois  . 

15.18 

15.68 

15.07 

15.57 

180970078  . 

Indiana  . 

Marion  . 

15.26 

15.43 

15.18 

15.36 

For  this  analysis,  species  fractions  were 
calculated  using  an  average  of  FRM  and  speciation 
data  for  the  2004-2006  time  period.  This  was 
deemed  to  be  representative  of  the  2005  base  year. 

®®The  modeling  guidance  recommends 
calculating  annual  PM2.5  RRFs  using  a  3  x  3  grid 


cell  array  (9  grid  cells)  for  a  model  resolution  of 
12km. 

All  of  the  calculations  and  assumptions  are 
consistent  with  the  default  MATS  settings  (as 
described  in  the  MATS  user’s  guide  and  the 
photochemical  modeling  guidance).  Additionally, 
we  did  not  explicitly  model  salt  and  therefore  the 


salt  concentration  was  held  constant  from  the  base 
to  future.  Blank  mass  was  assumed  to  be  a  constant 
mass  of  0.5  pg/m®  in  both  the  base  and  future  year. 

For  example,  a  calculated  annual  average 
concentration  of  14.94753  *  *  *  becomes  14.94 
when  digits  beyond  two  places  to  the  right  are 
truncated. 
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I  Table  lV.C-7— Average  and  Maximum  2003-2007  and  2012  Base  Case  Annual  PM2.5  Design  Values  (pg/m^)  at 

Projected  Nonattainment  Sites— Continued 


Monitor  ID 

State 

County 

Average 
design  value 
2003-2007 

Maximum 
design  value 
2003-2007 

Average 
design  value 
2012 

Maximum 
design  value 
2012 

180970081  . 

Indiana  . 

Marion  . 

16.05 

16.36 

15.93 

16.25 

180970083  . 

Indiana  . 

Marion  . 

15.90 

16.27 

15.77 

16.15 

211110043  . 

Kentucky  . 

Jefferson  . 

15.53 

15.75 

15.19 

15.41 

261630015  . 

Michigan . 

Wayne  . 

15.88 

16.40 

15.05 

15.55 

261630033  . 

Michigan . 

Wayne  . 

17.50 

18.16 

16.57 

17.19 

390170016  . 

Ohio . 

Butler . 

15.74 

16.11 

15.25 

15.61 

390350038  . 

Ohio . 

Cuyahoga  . 

17.37 

18.1 

16.26 

16.95 

390350045  . 

Ohio . 

Cuyahoga  . 

16.47 

16.98 

15.42 

15.91 

390350060  . 

Ohio . 

Cuyahoga  . 

17.11 

17.66 

16.02 

16.55 

390610014  . 

Ohio . . 

Hamilton  . 

17.29 

17.53 

16.69 

16.93 

390610042  . . 

Ohio . 

Hamilton  . 

16.85 

17.25 

16.33 

16.71 

390610043  . 

Ohio ' . 

Hamilton  . 

15.55 

15.82 

15.05 

15.32 

390617001  . 

Ohio . 

Hamilton  . 

16.17 

16.56 

15.65 

16.03 

390618001  . 

Ohio . 

Hamilton  . 

17.54 

17.90 

16.93 

17.27 

420030064  . 

Pennsylvania . 

Allegheny  . 

20.31 

20.75 

18.90 

19.31 

420031301  . . 

Pennsylvania . 

Allegheny  . 

16.26 

16.57 

15.13 

15.42 

420070014  . . . . 

Pennsylvania . 

Beaver  . 

16.38 

16.45 

15.23 

15.30 

42071 OOOT' . 

Pennsylvania . 

Lancaster  . 

16.55 

17.46 

15.19 

16.01 

421330008  . 

Pennsylvania . 

York . 

16.52 

17.25 

15.25 

15.94 

540110006  . 

West  Virginia . 

CabeH  . 

16.30 

16.57 

15.25 

15.50 

540391005  . 

West  Virginia  . 

Kanawha  . 

16.52 

16.59 

15.28 

15.34 

Table  I V.C-8— Average  and  Maximum  2003-2007  and  2012  Base  Case  Annual  PM2.5  Design  Values  (p/M3)  at 

Projected  Maintenance-Only  Sites 


Monitor  ID 

State 

- r 

County 

Average 
design  value 
2003-2007 

Maximum 
design  value 
2003-2007 

Average 
design  value 
2012 

Maximum 
design  value 
2012 

170313301  . 

Illinois  . 

Cook . 

15.24 

15.59 

14.73 

15.06 

170316005  . 

Illinois  . 

Cook  . . 

15.48 

16.07 

14.92 

15.48 

211110044  . 

Kentucky . . 

Jefferson . 

15.31 

15.47 

14.93 

15.09 

360610056  . 

New  York . . 

New  York . , 

16.18 

17.02 

14.98 

15.74 

390350027  . 

Ohio  . . 

Cuyahoga  . 

15.46 

16.13 

14.50 

15.13 

390350065  . 

Ohio . 

Cuyahoga  . 

15.97 

16.44 

14.96 

15.40 

390610040  . 

Ohio . - . 

Hamilton  . 

15.50 

15.88 

15.40 

390811001  . 

Ohio  . . . . 

Jefferson . 

16.51 

17.17 

14.95 

15.54 

391130032  . . . 

Ohio . . 

Montgomery  . 

15.54 

15.92 

15.01 

15.37 

391510017  . 

Ohio . . . 

Stark  . . . 

16.15 

16.59 

14.99 

15.40 

420110011  . 

Pennsylvania  . . 

Berks  . . 

15.82 

16.19 

14.77 

15.11 

482011035  . 

Texas  . 

Harris . 

15.42 

15.84 

14.74 

15.14 

540030003  . 

West  Virginia  . 

Berkeley  . 

15.93 

16.19 

14.95 

15.20 

540090005  . 

West  Virginia  . 

Brooke  . : . 

16.52 

16.80 

14.95 

15.22 

540291004  . 

West  Virginia  . 

Hancock  . .-... 

15.76 

16.64 

14.34 

15.15 

540490006  . 

West  Virginia  . 

Marion  . 

15.03 

15.25 

14.96 

15.18 

(2)  Methodology  for  Projecting  Future 
24-Hour  PM2.5  Nonattainment  and 
Maintenance 

The  following  is  a  brief  summary  of 
the  procedures  used  for  calculating 
future  year  24-hour  PM2.5  design  values. 
Additional  details  are  provided  in  the 
modeling  guidance,  MATS 
documentation,  and  the  AQMTSD. 
Similar  to  the  emnual  PM2.5  calculations, 
we  are  using  the  2003-2007  base  period 
FRM  data  for  projecting  future  year 
design  values.  The’ 24-hour  PM2.5 
calculations  are  computationally  similar 
to  the  annual  average  calculations.  The 
main  difference  is  that  the  base  period 
24-hour  98th  percentile  PM2.5 


concentrations  are  projected  to  the 
future  year,  instead  of  the  annual 
average  concentrations.  Also,  the  PM2.5 
species  fractions  and  relative  response 
factors  are  calculated  from  observed  and 
modeled  high  concentration  days, 
instead  of  quarterly  average  data. 

Both  the  annual  PM2.5  and  24-hour 
PM2.5  calculations  are  performed  on  a 
calendar  quarter  basis.  Since  all  years 
and  quarters  are  averaged  together  in  the 
annual  PM2.5  calculations,  the 
individual  years  can  be  averaged 
together  early  in  the  calculations. 
However,  in  the  24-hour  PM2  5 
calculations,  only  the  high  quarter  from 
each  year  is  used  in  the  final 
calculations.  This  represents  the  98th 


percentile  value,  which  can  come  from 
any  of  the  4  quarters  in  any  year. 
Therefore  all  quarters  and  years  must  be 
carried  through  to  near  the  end  of  the 
calculations  when  the  individual  future 
year  high  quarter  values  are  selected.  To 
calculate  final  future  year  design  values, 
the  high  quarter  for  each  year  is 
identified  and  then  a  five  year  weighted 
average  of  the  high  quarters  for  each  site 
was  calculated  to  derive  the  future  year 
design  value. 

The  following  are  the  steps  followed 
for  calculating  the  2012  base  case  24- 
hour  PM2.5  design  values: 

Step  1 :  At  each  FRM  monitoring  site, 
we  identify  the  maximum  24-hour  PM2.5 
concentration  in  each  quarter  that  is  less 
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than  or  equal  to  the  98th  percentile 
value  over  the  entire  year.  This  results 
in  a  data  set  for  each  year  (for  up  to  5 
years)  for  each  site  containing  one 
quarter  with  the  observed  98th 
percentile  value  and  three  quarters  with 
the  maximum  highest  values  from  each 
quarter  that  are  less  than  or  equal  to  the 
98th  percentile  value  for  the  year.  All  20 
quarters  (i.e.,  4  quarters  in  each  of  5 
years)  of  data  are  carried  through  the 
calculations  until  the  high  future  year 
quarter  value  is  identified  in  step  6. 

Step  2:  In  this  step  we  calculate 
quarterly  ambient  concentrations  on 
“high”  "*2  days  for  each  of  the  major 
component  species  of  PM2,5  (sulfate, 
nitrate,  ammonium,  elemental  carbon, 
organic  carbon  mass,  particle  bound 
water,  salt,  and  blank  mass).  This 
calculation  is  performed  by  multiplying 
the  monitored  concentrations  of  FRM- 
derived  total  PM2,5  mass  on  the  10 
percent  highest  days  from  each  quarter, 
by  the  monitored  fractional  composition 
of  PM2.5  species  on  the  1 0  percent 
highest  PM2.5  days  for  each  quarter, 
averaged  over  3  years  (e.g.,  20  percent 
sulfate  fraction  multiplied  %  40‘)ig/m2 
PM2.5  equals  8  pg/m^  sulfate). 

Step  3:  For  each  quarter,  we  calculate 
the  ratio  of  future  year  (i.e.,  2012)  to 
base  year  (i.e.,  2005)  predictions  for 
each  component  species  for  the  top  10 
percent  of  days  based  on  predicted 
concentrations  of  24-hour  PM2.5.  The 
result  is  a  set  of  species-specific  relative 
response  factors  (RRF)  for  the  high  PM2.5 
days  in  each  quarter  (e.g.,  assume  that 
the  2005  predicted  sulfate  concentration 
on  the  10  percent  highest  PM2,5  days  for 
a  quarter  for  a  particular  location  is  20 
pg/m3  and  the  2012  base  case 
concentration  is  16  pg/m^,  then  RRF  for 
sulfate  is  0.8).  The  RRFs  are  calculated 
based  on  the  modeled  concentrations  at 
the  single  grid  cell  where  the  monitor  is 
located. 

Step  4:  For  each  quarter,  we  multiply 
the  quarterly  species  concentration  (step 


2)  by  the  quarterly  species-specific 
RRF  obtained  in  step  3.  This  leads  to  an 
estimated  future  quarterly  concentration 
for  each  component,  (e.g.,  21.0  pg/m^ 
nitrate  x  0.75  =  future  nitrate  of  15.75 
pg/m3). 

Step  5:  The  future  year  concentrations 
for  the  remaining  species  are  then 
calculated.'*^  The  future  year 
ammonium  is  calculated  based  on  the 
calculated  future  year  sulfate  and  nitrate 
concentrations,  using  a  constant  value 
for  the  degree  of  neutralization  of  sulfate 
(from  the  ambient  data).  The  future  year 
particle  bound  water  concentration  is 
calculated  from  an  empirical  formula. 
The  inputs  to  the  formula  are  the 
calculated  future  year  concentrations  of 
sulfate,  nitrate,  and  ammonium  (from 
step  4). 

Step  6:  We  sum  the  species 
concentrations  to  obtain  quarterly  PM2.5 
values.  This  step  is  repeated  for  each 
quarter  and  for  each  of  the  5  years  of 
ambient  data.  The  highest  daily  value 
(from  the  4  quarterly  values)  for  each 
year  at  each  monitor  is  considered  to  be 
the  estimated  future  year  98th  percentile 
24-hour  design  value  for  that  year. 

Step  7:  The  estimated  98th  percentile 
values  for  each  of  the  5  years  are 
averaged  over  3  year  intervals  to  create 
the  3  year  average  design  values.  These 
design  values  are  averaged  to  create  a  5 
year  weighted  average  for  each 
monitoring  site. 

Step  8:  The  maximum  future  design 
value  is  calculated  by  following  the 
previous  steps  for  each  of  the  three  base 
design  value  periods  (2003-2005,  2004- 
2006,  and  2005-2007)  separately.  The 
highest  of  the  three  future  values  is  the 
maximum  design  value.  This  maximum 
value  is  used  to  identify  the  24-hour 
PM2.5  maintenance  receptors. 

The  preceding  proceaures  for 
determining  future  year  24-hour  PM2.5 
concentrations  were  applied  for  each 
FRM  site.  The  24-hour  PM2.5  design 
valufes  are  truncated  after  the  first 


decimal  place.  This  approach  is 
consistent  with  the  truncation  and 
rounding  procedures  for  the  24-hour 
PM2.5  NAAQS.  Any  value  that  is  greater 
than  or  equal  to  35.5  pg/m®  is  rounded 
to  36  pg/m^  and  is  violating  the 
NAAQS.  Sites  with  future  year  5  year 
weighted  average  design  values  of  35.5 
pg/m3  or  greater,  based  on  the  projection 
of  5-year  weighted  average 
concentrations,  are  predicted  to  be 
nonattainment.  Sites  with  future  year 
meiximum  design  values  of  35.5  pg/m^ 
or  greater  are  predicted  to  be 
maintenance  sites.  Note  that 
nonattainment  sites  for  the  24-hour 
NAAQS  are  also  maintenance  sites 
because  the  maximum  design  value  is 
always  greater  than  or  equal  to  the 
5-year  weighted  average.  For  ease  of 
reference  we  use  the  term 
“nonattainment  sites”  to  refer  to  those 
sites  that  are  projected  to  exceed  the 
NAAQS  based  on  both  the  average  and 
maximum  design  values.  Those  sites 
that  are  projected  to  be  attainment  based 
on  the  average  design  value  but  exceed 
the  NAAQS  based  on  the  maximum 
design  value  are  referred  to  as 
maintenance  sites.  The  monitoring  sites 
that  we  project  to  be  nonattainment 
and/or  maintenance  for  the  24-hour 
PM2.5  NAAQS  in  the  2012  base  case  are 
the  nonattainment/maintenance 
receptors  used  for  assessing  the 
contribution  of  emissions  in  upwind 
states  to  downwind  nonattainment  and 
maintenance  of  24-hour  PM2.5  NAAQS 
as  part  of  this  proposal. 

Table  IV.C-9  contains  the  2003-2007 
base  period  average  and  maximum  24- 
hour  PM2.5  design  values  and  the  2012 
base  case  average  and  maximum  design 
values  for  sites  projected  to  be  2012 
nonattainment  of  the  24-hour  PM2.5 
NAAQS  in  2012.  Table  IV.C-10  contains 
this  same  information  for  projected  2012 
24-hour  maintenance  sites. 


Table  IV.C-9— Average  and  Maximum  2003-2007  and  2012  Base  Case  24-Hour  PMa.s  Design  Values  (pG/M^)  at 

Projected  Nonattainment  Sites 


Monitor  ID 

State 

County 

Average 
design  value 
2003-2007 

Maximum 
design  value 
2003-2007 

Average 
design  value 
2012 

Maximum 
design  value 
2012 

10730023  . 

Alabama  . 

Jefferson  . 

44.0" 

44.2 

40.0 

40.7 

10732003  . 

Alabama  . 

Jefferson  . 

40.3 

40.8 

38.1 

38.9 

90091123  . . . 

Connecticut  . 

New  Haven  . 

38.3 

40.3 

35.7 

36.6 

170310052  . 

Illinois  . 

Cook . 

40.2 

41.4 

38.5 

39.7 

High  ambient  data  and  model  days  were 
defined  as  the  top  10  percent  days  in  each  quarter 
based  on  24-hour  concentrations  of  PM2  5- 
For  this  analysis,  species  fractions  were 
calculated  using  an  average  of  FRM  and  speciation 
data  for  the  2004-2006  time  period.  This  was 
deemed  to  be  representative  of  the  2005  modeling 
year. 


Since  there  is  only  one  modeled  base  year, 
there  are  a  single  set  of  four  quarterly  RRFs.  The 
modeled  quarterly  RRF  for  quarter  1  is  multiplied 
by  the  ambient  data  for  quarter  1  for  each  of  the  5 
years  of  ambient  data.  The  same  procedure  is 
applied  for  the  other  3  quarters. 

All  of  the  calculations  and  assumptions  are 
consistent  with  the  default  MATS  settings  (as 


described  in  the  MATS  user’s  guide  and  the 
photochemical  modeling  guidance).  Additionally, 
we  did  not  explicitly  model  salt  and  therefore  the 
salt  concentration  was  held  constant  from  the  base 
to  future.  Blank  mass  was  assumed  to  be  a  constant 
mass  of  0.5  ug/m^  in  both  the  base  and  future  year. 
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Table  IV.C-9— Average  and  Maximum  2003-2007  and  2012  Base  Case  24-Hour  PM2.5  Design  Values  (pG/M^)  at 

Projected  Nonattainment  Sites— Continued 


Monitor  ID 

State 

County 

Average 
design  value 
2003-2007 

Maximum 
design  value 
2003-2007 

-  Average 
design  value 
2012 

Maximum 
design  value 
2012 

170310057  . 

Illinois  . 

Cook . 

37.3 

38.6 

35.7 

37.0 

170310076  . 

Illinois  . 

Cook  . 

38.0 

39.1 

36.3 

37.3 

170311016  . 

Illinois  . 

Cook . 

43.0 

46.3 

41.0 

44.1 

170312001  . 

Illinois  . 

Cook . 

37.7 

40.6 

35.6 

38.2 

170313103  . 

Illinois  . 

Cook . 

39.6 

40.3 

38.1 

38.7 

170313301  . 

Illinois  . 

Cook . 

40.2 

43.3 

38.2 

41.0 

170316005  . 

Illinois  . 

Cook . 

39.1 

41.8 

37.4 

39.8 

171190023  . 

Illinois  . . . 

Madison . 

37.3 

38.1 

39.4 

40.2 

171191007  . 

Illinois  . . 

Madison . .' . 

39.1 

40.1 

40.0 

40.6 

171192009  . 

Illinois  . 

Madison . 

34.9 

35.9 

37.2 

38.2 

171193007  . 

Illinois  . 

Madison . 

34.0 

34.6 

36.5 

37.3. 

180190006  . 

Indiana  . 

Clark . 

37.5 

39.4 

38.1 

40.2 

180372001  . 

Indiana  . 

Dubois  . 

35.3 

36.9 

36.5 

38.0 

180830004  . 

Indiana  . 

Knox  . 

35.9 

36.3 

35.9 

36.5 

180890022  . 

Indiana  . 

Lake  . 

38.9 

44.0 

37.3 

42.1 

180890026  . 

Indiana  . 

Lake  . 

38.4 

41.3 

36.3 

39.3 

180970042  . . 

Indiana  . 

Marion  . 

34.2 

35.3 

36.3 

37.2 

180970043  . 

Indiana  . 

Marion  . 

38.4 

39.9 

40.5 

42.0 

180970066  . 

Indiana  . 

Marion  . , . 

38.3 

39.6 

40.3 

41.8 

180970078  . 

Indiana  . 

Marion  . 

36.6 

37.6 

38.7 

39.7 

180970079  . 

Indiana  . 

Marion  . 

35.6 

36.7 

37.2 

38.3 

180970081  ; . 

Indiana  . 

Marion  . 

38.2 

39.2 

40.1 

41.1 

180970083  . 

Indiana  . 

Marion  . 

36.6 

37.0 

39.0 

39.3 

181570008  . 

Indiana  . 

Tippecanoe  . . 

35.6 

36.7 

35.9 

36.9 

191630019  . 

Iowa . 

Scott  . 

37.1 

37.1 

36.8 

36.8 

210590005  . 

Kentucky  . 

Daviess  . 

33.8 

33.8 

37.0 

37.0 

211110043  . 

Kentucky  . 

Jefferson  . 

35.4 

36.1 

35.8 

36.4 

211110044  . 

Kentucky  . 

Jefferson  . 

36.1 

36.6 

36.0 

36.5 

211110048  . 

Kentucky  . 

Jefferson  . 

36.4 

37.2 

35.6 

36.4 

245100040  . 

Maryland  . 

Baltimore  City . 

39.0 

40.9 

36.3 

38.3 

245100049  . 

Maryland  . 

Baltimore  City . 

38.1 

38.1 

35.5 

35.5 

261150005  . 

Michigan  . 

Monroe  . . . 

.  38.8 

39.6 

37.0 

38.0 

261250001  . 

Michigan  . , . 

Oakland . 

39.9 

40.4 

■  37.9 

38.4 

261470005  . 

Michigan  . 

St.  Clair  . . 

39.6 

40.6 

38.4 

39.4 

261610008  . 

Michigan  . 

Washtenaw  . 

39.4 

40.8 

38.1 

39.8 

261630015  . . 

Michigan . 

Wayne  . 

40.1 

40.6 

38.5 

39.1 

261630016  . 

Michigan  . 

Wayne  . 

42.9 

45.4 

40.6 

43.0 

2616300T9  . 

Michigan . 

Wayne  . 

40.9 

41.4 

38.6 

39.1 

261630033  . 

Michigan  . 

Wayne  . 

43.8 

44.2 

42.1 

42  6 

261630036  . . 

Michigan  . 

Wayne  . 

37.1 

37.9 

36.3 

36.9 

290990012  . . 

Missouri  . 

Jefferson  . 

33.4 

34.2 

35.7 

36.5 

291831002  . 

Missouri  . 

Saint  Charles  . 

33.1 

34.7 

35.5 

37.1 

295100007  . 

Missouri  . 

St.  Louis  City . 

33.1 

33.5 

36.0 

36.3 

295100087  . 

Missouri  . 

St.  Louis  City . 

34.3 

34.7 

36.4 

36.9 

340171003  . 

New  Jersey  . 

Hudson  . 

39.0 

40.5 

35.7 

36.1 

340172002  . 

New  Jersey  . 

Hudson  . 

41.4 

41.4 

38.2 

38.2 

340390004  . 

New  Jersey  . 

Union  . 

40.4 

41.4 

36.7 

37.2 

360050080  . 

New  York  . 

Bronx . 

38.8 

40.2 

35.9 

36.2 

360610056  . 

New  York  . 

New  York . 

39.7 

40.6 

37.1 

38.0 

360610128  . 

New  York  . 

New  York . 

39.4 

41.8 

36.2 

‘38.0 

390170003  . 

Ohio . 

Butler . 

39.2 

41.1 

40.3 

42.3 

390170016  . 

Ohio . 

Butler . 

37.1 

37.7 

37.5 

37.8 

390170017  . 

Ohio . 

Butler . 

37.9 

37.9 

38.5 

38.5 

390171004  . . 

Ohio . 

Butler . 

37.1 

38.1 

37.8 

38.6 

390350038  . 

Ohio . 

Cuyahoga  . 

44.2 

47.0 

41.2 

44.0 

390350045  . 

Ohio . 

Cuyahoga  . 

38.5 

41.5 

'  36.0 

39.0 

390350060  . 

Ohio . 

Cuyahoga  . 

42.1 

45.7 

39.4 

42.8 

390350065  . 

Ohio . 

Cuyahoga  . 

38  6 

41  0 

Rfi  .R 

RR  Q 

390490024  . 

Ohio . 

Franklin  . 

38.5 

39.7 

36.6 

37.6 

390490025  . 

Ohio . 

Franklin  . 

38.4 

39.1 

36.1 

36.4 

390610006  . 

Ohio . 

Hamilton  . 

37.6 

37.6 

38.0 

'  38.0 

390610014  . 

Ohio . 

Hamilton  . 

38.2 

39.4 

37.5 

38.5 

390610040  . 

Ohio . 

Hamilton  . . 

36.7 

37.7 

35.8 

36.8 

390610042  . 

Ohio . r. . 

Hamilton  . 

37.3 

38.2 

37.2 

38.0 

390610043  . 

Ohio . 

Hamilton  . 

35.9 

36.2 

36.0 

36.4 

390617001  . 

Ohio . 

Hamilton  . 

R 

RQ  R 

37  7 

38  1 

390618001  . 

Ohio . 

Hamilton  . 

40.6 

40.9 

39.6 

40.3 

390811001  . 

Ohio . 

Jefferson  .. 

41  9 

4R  R 

.RR  R 

39  9 

391130032  . 

Ohio . 

Montgomery  . 

37.8 

40.0 

36.3 

38.5 
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Table  IV.C-9— Average  and  Maximum  2003-2007  and  2012  Base  Case  24-Hour  PM2.5  Design  Values  (pG/M^)  at 

Projected  Nonattainment  Sites — Continued 


Monitor  ID 

State 

County 

Average 
design  value 
2003-2007 

Maximum 
design  value 
2003-2007 

Average 
design  value 
2012 

Maximum 
design  value 
2012 

391530017  . 

Ohio . . 

Summit  . 

38.0 

39.6 

35.6 

37.2 

420030008  . 

Pennsylvania . 

Allegheny  . 

39.4 

39.9 

35.9 

.  36.3 

420030064  . 

Pennsylvania  . 

Allegheny  . 

64.2 

68.2 

58.8 

62.3 

420030093  . 

Pennsylvania . 

Allegheny  . 

45.6 

51.5 

41.1 

46.2 

420030116  . 

Pennsylvania . 

Allegheny  . 

42.5 

42.5 

37.1 

37.1 

420031008  . 

Pennsylvania  . 

Allegheny  . 

41.3 

42.8 

38.0 

39.3 

420031301  . 

Pennsylvania  . 

Allegheny  . 

40.3 

42.4 

36.6 

38.6 

420070014  . 

Pennsylvania . 

Beaver  . 

43.4 

44.6 

37.7 

39.1 

420110011  . 

Pennsylvania . 

Berks  . 

37.7 

39.1 

35.8 

37.0 

420210011  . 

Pennsylvania . 

Cambria . 

39.0 

39.4 

40.3 

40.7 

420430401  . 

Pennsylvania . 

Dauphin  . 

38.0 

39.0 

35.7 

37.1 

420710007  . 

Pennsylvania . 

Lancaster  . 

40.8 

44.0 

37.7 

40.1 

421330008  . 

Pennsylvania  . 

York . . 

38.2 

40.7 

35.9 

38.8 

471251009  . 

Tennessee  . 

Montgomery  . 

36.3 

37.5 

36.6 

37.9 

540090011  . 

West  Virginia  . 

Brooke  . 

43.9 

44.9 

39.9 

40.8 

550790010  . 

Wisconsin  . 

Milwaukee  . 

38.6 

40.0 

37.7 

39.0 

550790026  . 

Wisconsin  . 

Milwaukee  . 

37.3 

41.3 

36.3 

40.1 

550790043  . 

Wisconsin  . 

Milwaukee  . 

39.9 

40.8 

38.8 

i  39.7 

550790099  . 

Wisconsin  . 

Milwaukee  . 

37.7 

38.7 

36.8 

37.7 

Table  IV.C-10— Average  and  Maximum  2003-2007  and  2012  Base  Case  24-Hour  PM2.5  Design  Values  (pG/M^) 

AT  Projected  Maintenance-Only  Sites 


Monitor  ID 

State 

County 

Average 
design  value 
2003-2007  1 

j 

r 

Maximum 
design  value 
2003-2007 

Average 
design  value 
2012 

Maximum 
design  value 
2012 

110010041  . 

Washington  DC  . 

Washington  DC  . 

36.3 

37.8 

34.0 

35.6 

110010042  . 

Washington  DC  . 

Washington  DC  . 

34.9  I 

37.0 

33.0 

35.6 

170310022  . . 

Illinois  . 

Cook  . 

36.6  1 

38.6 

34.9 

36.6 

170310050  . 

Illinois  . 

Cook  . 

36.1 

38.0 

34.1 

35.3 

170314007  . 

Illinois  . 

Cook  . 

34.3 

36.4 

33.6 

35.7 

171630010  . 

Illinois  . 

Saint  Clair . 

33.7 

34.1 

35.3 

35.9 

171971002  . 

Illinois  . 

Will . 

36.4 

37.1 

35.1 

35.8 

180390003  . 

Indiana . 

Elkhart  . 

34.4 

36.3 

33.8 

35.6 

180431004  . 

Indiana . 

Floyd . 

33.2 

34.5 

34.3 

35.7 

181670023  . 

Indiana . 

Vigo  . 

34.8 

,  36.1 

35.1 

•  36.5 

191390015  . 

Iowa . 

Muscatine  . 

36.0 

37.7 

34.5 

36.0 

210290006  . 

Kentucky . 

Bullitt . 

34.6 

35.8 

35.0 

36.3 

211451004  . 

Kentucky  . . 

McCracken  . 

33.6 

35.9 

34.4 

36.8 

212270007  . 

Kentucky . 

Warren . 

33.1 

35.1 

33.7 

36.3 

240031003  . 

Maryland . 

Anne  Arundel  . 

35.5 

37.4 

33.8 

36.7 

245100035  . 

Maryland . 

Baltimore  (City)  . 

37.7 

39.2 

34.7 

35.5 

261630001  . 

Michigan  . 

Wayne  . 

37.8 

40.1 

35.4 

37.8 

295100085  . 

Missouri  . 

St.  Louis  City  . 

33.2 

33.8 

35.3 

35.7 

360610062  . 

New  York . 

New  York . 

38.8 

41.6 

35.3 

37.0 

360610079  . 

New  York . 

New  York . 

37.9 

40.2 

34.2 

36.4 

390350027  . 

Ohio . 

Cuyahoga  . 

36.6 

38.8 

34.5 

36.6 

390350034  . 

Ohio . 

Cuyahoga  . 

36.5 

37.9 

33.7 

35.7 

390810017  . 

Ohio . 

Jefferson . 

40.7 

42.4 

35.3 

36.8 

390950024  . 

Ohio . 

Lucas  . 

36.3 

38.6 

34.2 

36.5 

390950026  . 

Ohio . 

Lucas  . 

34.9 

36.7 

33.6 

35.6 

390990014  . . 

Ohio . . . 

Mahoning . 

36.8 

38.2 

34.2 

35.8 

391130031  . 

Ohio . 

Montgomery  . 

35.7 

37.1 

34.3 

35.6 

391351001  . 

Ohio . 

Preble  . 

32.8 

33.9 

34.3 

35.5 

391550007  . 

Ohio . 

Trumbull  . 

36.2 

37.8 

33.9 

35.6 

420030095  . . 

Pennsylvania  . 

Allegheny . 

38.7 

40.7 

34.3 

36.6 

420033007  . 

Pennsylvania  . 

Allegheny . 

37.5 

43.1 

33.8 

38.5 

420410101  . 

Pennsylvania  . 

Cumberland . 

38.0 

40.2 

35.3 

37.0 

421255001  . 

Pennsylvania  . 

Washington  . 

38.1 

39.9 

33.9 

35.5 

471650007  . 

Tennessee  . 

Sumner . 

33.6 

34.5 

35.1 

36.0 

540090005  . 

West  Virginia  . 

Brooke  . 

39.4 

41.5 

33.9 

36.1 

550250047  . 

Wisconsin  . 

Dane . 

35.5 

36.9 

35.1 

36.1 

550790059  . 

Wisconsin  . 

Milwaukee  . 

35.5 

37.0 

34.8 

36.3 

551330027  . 

Wisconsin  . 

Waukesha  . 

35.4 

36.2 

34.9 

35.6 
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(3)  Methodology  for  Projecting  Future 
8-Hour  Ozone  Nonattainment  and 
Maintenance 

The  following  is  a  brief  summary  of 
the  future  year  8-hour  average  ozone 
calculations.  Additional  details  are 
provided  in  the  modeling  guidance, 
MATS  ^documentation,  and  the 
AQMTSD. 

We  are  using  the  base  period  2003- 
2007  ambient  ozone  design  value  data 
for  projecting  future  year  design  values. 
The  ozone  projection  procedure  is 
relatively  simple,  since  ozone  is  a  single 
species.  It  is  not  necessary  to  interpolate 
ambient  ozone  data,  since  ambient 
ozone  design  values  and  gridded, 
modeled  ozone  is  all  that  is  needed  for 
the  projections. 

To  project  8-hour  ozone  design  values 
we  used  the  2005  base  year  and  2012 
future  base  case  model-predicted  ozone 
concentrations  to  calculate  relative 
response  factors.  The  methodology  we 
followed  is  consistent  with  the 
attainment  demonstration  modeling 
guidance.  The  RRFs  were  applied  to  the 
2003-2007  ozone  design  values  through 
the  following  steps; 

Step  1;  For  each  monitoring  site  we 
calculate  the  average  concentration 
across  all  days  with  8-hour  daily 
meiximum  predictions  greater  than  or 
equal  to  85  ppb  using  the  predictions 
in  the  nine  grid  cells  that  include  or 
surround  the  location  of  the  monitoring 


site.  The  RRF  for  a  site  is  the  ratio  of  the 
mean  prediction  in  the  future  year  to  the 
mean  prediction  in  the  2005  base  year. 
The  RRFs  were  calculated  on  a  site-by- 
site  basis. 

Step  2:  The  RRF  for  each  site  is  then 
multiplied  by  the  2003-2007  5-year 
weighted  average  ambient  design  value 
for  that  site,  yielding  an  estimate  of  the 
future  year  design  value  at  that 
particular  monitoring  location. 

Step  3:  We  calculate  the  maximum 
future  design  value  by  projecting  design 
values  for  each  of  the  three  base  periods 
(2003-2005,  2004-2006,  and  2005- 
2007)  separately.  The  highest  of  the 
three  future  values  is  the  maximum 
design  value.  This  maximum  value  is 
used  to  identify  the  8-hour  ozone 
maintenance  receptors. 

The  preceding  procedures  for 
determining  future  year  8-hour  average 
ozone  design  values  were  applied  for 
each  ozone  monitoring  site.  The  future 
year  design  values  are  truncated  to 
integers  in  units  of  ppb.  This  approach 
is  consistent  with  the  truncation  and 
rounding  procedures  for  the  8-hour 
ozone  NAAQS.  Future  year  design 
values  that  are  greater  than  or  equal  to 
85  ppb  aie  considered  to  be  violating 
the  NAAQS.  Sites  with  future  year 
5-year  weighted  average  design  values 
of  85  ppb  or  greater  are  predicted  to  be 
nonattainment.  Sites  with  future  year 
maximum  design  values  of  85  ppb  or 


greater  are  predicted  to  be  future  year 
maintenance  sites.  Note  that,  as 
described  previously  for  the  annual  and 
24-hour  PM2,5  NAAQS,  nonattainment 
sites  for  the  ozone  NAAQS  are  also 
maintenance  sites  because  the 
maximum  design  value  is  always  greater 
than  or  equal  to  the  5-year  weighted 
average.  For  ease  of  reference  we  use  the 
term  “nonattainment  sites”  to  refer  to 
those  sites  that  are  projected  to  exceed 
the  NAAQS  based  on  both  the  average  •« 
and  maximum  design  values.  Those 
sites  that  are  projected  to  be  attainment 
based  on  the  average  design  value  but 
exceed  the  NAAQS  based  on  the 
maximum  design  value  are  referred  to  as 
maintenance  sites.  The  monitoring  sites 
that  we  project  to  be  nonattainment 
and/or  mainte^jance  for  the  ozone 
NAAQS  in  the  2012  base  case  are  the 
nonattainment/ maintenance  receptors 
used  for  assessing  the  contribution  of 
emissions  in  upwind  states  to 
downwind  nonattainment  and 
maintenance  of  ozone  NAAQS  as  part  of 
this  proposal. 

Table  IV.C-11  contains  the  2003-2007 
base  period  average  and  maximum 
8-hour  ozone  design  values  and  the 
2012  base  case  average  and  maximum 
design  values  for  sites  projected  to  be 
2012  nonattainment  of  the  8-hour  ozone 
NAAQS  in  2012.  Table  IV.C-12  contains 
this  same  information  for  projected  2012 
8-hour  ozone  maintenance  sites. 


Table  IV.C-11— Average  and  Maximum  2003-2007  and  2012  Base  Case  8-Hour  Ozone  Design  Values  (ppb)  at 

Projected  Nonattainment  Sites 


Monftor  ID 

.  I 

i 

County 

Average 
design  value 
2003-2007 

Maximum 
design  value 
2003-2007 

Average 
design  value 
2012 

Maximum 
design  value 
2012 

220330003  . 

1  Louisiana  . 

East  Baton  Rouge  . 

92 

96 

87.8 

91.6 

361030002  . 

New  York  . 

Suffolk . 

90 

91 

86.3 

87.2 

361030009  . 

New  York  . 

Suffolk . 

90.3 

91 

85.1 

85.8 

421010024  . 

Pennsylvania  . 

Philadelphia  . 

90.3 

91 

85.3 

86 

480391004  . 

Texas  . 

Brazoria  . 

94.7 

97 

88.8 

91 

482010051  . 

Texas . . . 

Harris  . 

93 

98 

88  4 

93  1 

482010055  . 

Texas  . 

Harris  . 

100.7 

103 

95.7 

07.9 

482010062  . 

Texas  . . 

Harris  . 

&5.7 

99 

90.5 

93  7 

482010066  . 

Texas  . 

Harris  . 

92.3 

96 

89.9 

93.5 

482011039  . 

Texas  . 

Harris  . 

96.3 

100 

90.5 

93.9 

484391002  . 

Texas  . 

Tarrant  . 

93.3 

95 

85.1 

86.7 

Table  IV.C-1  2— Average  and  Maximum  2003^2007  and  2012  Base  Case  8-Hour  Ozone  Design  Values  (ppb)  at 

Projected  Maintenance-Only  Sites 


Monitor  ID 

State 

County 

Average 

design 

value 

2003-2007 

Maximum 
design 
value  2003- 
2007 

Average 

design 

value 

2012 

Maximum 

design 

value 

2012 

90010017  . 

1 

Connecticut  . 

Fairfield . 

88 

90 

83  1 

85 

90011123  . 

Connecticut  . 

Fairfield  . . 

92.3 

94 

84.8 

86.4 

90013007  . 

Connecticut  . 

Fairfield . . . 

90 

92 

84.5 

86.4 

As  specified  in  the  attainment  demonstration  lowered  in  1  ppb  increments  (to  as  low  as  70  ppb)  >  70  ppb,  then  an  RRF  calculation  is  not  completed 

modeling  guidance,  if  thero  are  less  than  10  until  there  are  10  days.  If  there  are  less  than  5  days  for  that  site, 

modeled  days  >  85  ppb,  then  the  threshold  is 
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Table  IV.C-1  2— Average  and  Maximum  2003-2007  and  2012  Base  Case  8-Hour  Ozone  Design  Values  (ppb)  at 

Projected  Maintenance-Only  Sites — Continued 


90093002  .  Connecticut  .. 

130890002  .  Georgia . 

131210055  .  Georgia . 

361192004  .  New  York . 

420170012  .  Pennsylvania 

481130069 .  Texas . 

481130087 .  Texas . 

482010024  .  Texas  . 

482010029  .  Texas  . 

482011015 .  Texas . 

482011035  .  Texas  . 

482011050  .  Texas . ....... 

484392003  .  Texas  . 


County 


New  Haven 

DeKalb . 

Fulton  . 

Westchester 

Bucks  . 

Dallas  . 

Dallas  . 

Harris  . 

Harris . 

Harris  . 

Harris  . 

Harris . 

Tarrant  ....... 


3.  How  did  EPA  assess  interstate 
contributions  to  nonattainment  and 
maintenance? 

This  section  documents  the 
procedures  used  by  EPA  to  quantify  the 
impact  of  emissions  in  specific  upwind 
states  on  air  quality  concentrations  in 
projected  downwind  nonattainment  and 
maintenance  locations  for  annual  PM2.5, 
24-hour  PM2.5,  and  8-hour  ozone.  These 
procedures  are  the  first  of  the  two-step 
approach  for  determining  significant 
contribution,  as  described  previously  in 
section  IV.A.3. 

EPA  used  CAMx  photochemical 
source  apportionment  modeling  to 
quantify  the  impact  of  emissions  in 
specific  upwind  states  on  projected 
downwind  nonattainment  and 
maintenance  receptors  for  both  PM2.5 
and  8-hour  ozone.  Details  of  the 
modeling  techniques  and  post¬ 
processing  procedures  are  described  in 
this  section. 

CAMx  employs  enhanced  source 
apportionment  techniques  which  track 
the  formation  and  transport  of  ozone 
and  particulate  matter  from  specific 
emissions  sources  and  calculates  the 
contribution  of  sources  and  precursors 
to  ozone  and  PM2.5  for  individual 
receptor  locations.  The  strength  of  the 
photochemical  model  source 
apportionment  technique  is  that  all 
modeled  ozone  and/or  PM2.5  mass  at  a 
given  receptor  location  in  the  modeling 
domain  is  tracked  hack  to  specific 
sources  of  emissions  and  boundary 
conditions  to  fully  characterize  culpable 
sources.  This  type  of  emissions 
apportionment  is  useful  to  understand 
the  types  of  sources  or  regions  that  are 
contributing  to  ozone  and  PM2.5 
estimated  by  the  model. 

Source  apportionment  is  an 
alternative  approach  to  zero-out 


modeling  and  other  methods  to  track 
pollutant  formation  in  photochemical 
models.  Source  apportionment 
completely  characterizes  source 
contributions  to  model-estimated  ozone 
and  PM2,5,  which  is  not  possible  with  an 
emissions  sensitivity  approach  such  as 
zero-out,  since  the  change  in  emissions 
leads  to  changes  in  pwllutant 
concentrations,  meaning  the  sum  of 
estimated  ozone  or  PM2.5  in  all  zero-out 
simulations  may  not  exactly  match  the 
ozone  or  PM2.5  estimated  in  the  base 
model  simulation.  Photochemical  model 
source  apportionment  has  the  additional 
advantage  over  emissions  sensitivity- 
based  approaches  of  being  more 
computationally  efficient.  There  is 
currently  no  technical  evidence 
showing  that  one  technique  is  clearly 
superior  to  the  other  for  evaluating 
contributions  to  ozone  and  PM2.5  from 
various  emission  sources.  However, 
since  source  apportionment  explicitly 
tracks  the  formation  and  transport  of  all 
ozone  and  PM2.5  mass,  it  is  particularly 
well  suited  for  quantifying  interstate 
contributions  as  part  of  this  proposal. 
More  details  on  the  implementation  of 
photochemical  source  apportionment  in 
CAMx  can  be  found  in  the  CAMx  user’s 
guide.  In  the  analysis  performed  for 
CAIR,  EPA  conducted  zero-out 
modeling  for  PM2,5,  and  both  zero-out 
and  source  apportionment  modeling  for 
ozone.  The  CAIR  modeling  was 
conducted  at  36  km  resolution  for  PM2,5 
and  12  km  resolution  for  ozone.  In 
contrast,  the  analysis  for  the  Transport 

Zero-out  modeling  is  a  technique  in  which  all 
emissions  are  removed  [e.g.,  NOx  and  VCXi 
emissions  from  a  particular  state)  in  a  model  run 
and  then  compared  to  the  results  of  a  second  model 
run  in  which  the  same  emissions  have  not  been 
removed.  The  difference  between  the  two  model 
runs  represents  sensitivity  or  contribution  from  the 
emissions  that  were  removed. 


Rule  was  performed  at  12  km  resolution 
for  both  ozone  and  PM2,5.  When 
choosing  the  modeling  techniques  to 
use  for  the  Transport  Rule,  we  carefully 
considered  all  of  the  pros  and  cons  of 
each  technique,  including  the  lengthy 
model  run  times  and  large  file  sizes  of 
the  12  km  eastern  U.S.  modeling 
domain.  Due  to  the  scientific  credibility 
of  the  source  apportionment  technique 
and  significant  time  and  resource 
savings  compared  to  zero-out  modeling, 
we  chose  to  perform  the  modeled 
contribution  analyses  for  PM2.5  and 
ozone  with  photochemical  source 
apportionment. 

The  EPA  performed  source 
apportionment  modeling  for  both  ozone 
and  PM2.5  for  the  2012  base  case 
emissions.  In  this  modeling  we  tracked 
the  ozone  and  PM2.5  formed  from 
emissions  from  sources  in  each  upwind 
state  in  the  12  km  modeling  domain. 

The  results  were  used  to  calculate  the 
contributions  of  these  upwind 
emissions  to  downwind  nonattainment 
and  maintenance  receptors.  The  states 
EPA  analyzed  using  source 
apportionment  for  ozone  and  for  PM2.5 
are;  Alabama,  Arkansas,  Connecticut, 
Delaware,  Florida,  Georgia,  Illinois, 
Indiana,  Iowa,  Kansas,  Kentucky, 
Louisiana,  Maine,  Maryland, 
Massachusetts,  Michigan,  Minnesota, 
Mississippi,  Missouri,  Nebraska,  New 
Hampshire,  New  Jersey,  New  York, 
North  Carolina,  North  Dakota,  Ohio, 
Oklahoma,  Pennsylvania,  Rhode  Island, 
South  Carolina,  South  Dakota, 
Tennessee,  Texas,  Vermont,  Virginia, 
West  Virginia,  Washington  DC,  and 
Wisconsin.  There  were  also  several 
other  states  that  are  only  partially 
contained  within  the  12  km  modeling 
domain  (i.e.,  Colorado,  Montana,  New 
Mexico,  and  Wyoming).  However,  EPA 
did  not  individually  track  the  emissions 
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or  assess  the  contribution  from 
emissions  in  these  states. 

In  contrast  to  CAIR,  all  contributions 
to  downwind  nonattainment  and 
maintenance  receptors  for  the  Transport 
Rule  were  calculated  using  a  relative 
approach.  This  is  similar  to  the 
approach  used  to  calculate  future  year 
design  values,  as  described  in  section 
IV.C.2.a.  In  CAIR  we  used  absolute  and 
relative  metrics  to  examine  air  quality 
contributions.  Although  absolute 
contributions  are  useful  for  certain 
applications,  there  are  advantages  of 
examining  the  relative  contributions  for 
both  ozone  and  PM2.5.  The  main 
advantage  of  relative  contributions  is 
that  they  help  to  minimize  biases 
introduced  by  model  over-predictions 
and  under-predictions.  Also,  the  relative 
approach  constrains  the  total 
contributions  to  the  measurements  of 
ozone  and  PM2.5  species  concentrations 
at  each  downwind  receptor.  Since 
model  performance  is  variable  across 
the  domain,  EPA  judged  the  relative 
approach  to  be  the  most  appropriate 
technique  for  the  Transport  Rule. 

a.  Annual  and  24-Hour  PM2.5 
Contribution  Modeling  Approach 

EPA  used  the  CAMx  Particulate 
Source  Apportionment  Technique 
(PSAT)  to  calculate  downwind  PM2.5 
contributions  to  nonattainment  and 
maintenance.  The  CAMx  PSAT  is 
capable  of  “tagging”  (i.e.,  tracking) 
source  category  emissions  for  certain 
PM  species  and  precursor  emissions. 

For  this  proposal,  we  ran  PSAT  to  tag 
emissions  of  NOx,  SO2,  and  primary 
PM2.5  from  the  individual  states  listed 
previously.  Due  to  small  modeled 
concentrations  of  secondary  organic 
aerosols  (SO A),  and  the  relatively  large 
runtime  penalty  of  the  SOA  PSAT 
mechanism,  we  chose  not  to  track  SOA. 
Through  emissions  pre-processing 
procedures,  EPA  tagged  all  of  the 
anthropogenic  NOx,  SO2,  and  primary 
PM2.5  emissions  in  each  upwind  state. 
Each  state  was  a  separate  tag,  and  the 
tagged  emissions  followed  state 
boundaries  (not  grid  cells). 

In  the  PSAT  simulation  NOx 
emissions  are  tracked  to  particulate 
nitrate  concentrations,  SO2  emissions 
are  tracked  to  particulate  sulfate 
concentrations,  and  primary  particulates 
(organic  carbon,  elemental  carbon,  and 
other  PM2.5)  are  tracked  as  primary 
particulates.  As  described  earlier  in 
section  IV.B.,  the  nitrate  and  sulfate 
contributions  were  combined  and  used 
to  evaluate  interstate  contributions  of 
PM2,5,  as  described  in  section  IV.C.4, 
later. 

We  developed  and  applied  several 
post-processing  steps  to  transform  the 


PSAT  modeling  outputs  to  PM2.5 
downwind  contributions.  The  approach 
involved  processing  the  PSAT  model 
outputs  using  MATS  along  with  other 
post-processing  software  to  calculate  the 
contribution  of  each  upwind  state  to 
each  downwind  nonattainment  and/or 
maintenance  receptor.  This  process 
involved  calculating  a  ratio  which  uses 
the  PSAT-predicted  absolute 
contribution  for  each  species  (e.g., 
sulfate)  coupled  with  the  CAMx- 
predicted  absolute  2012  base  case 
concentration  of  the  same  species.  The 
PSAT-derived  ratios  were  then 
multiplied  by  the  corresponding  species 
component  concentrations  comprising 
the  2012  base  case  PM2.5  design  value. 
For  calculating  annual  contributions,  we 
included  the  PSAT  data  for  each  day  of 
the  modeled  year.  For  24-hour 
calculations,  the  contributions  are  based 
on  the  10  percent  highest  of  the  days  in 
each  quarter,  as  predicted  for  each 
receptor  in  the  2012  base  case.  In  the  24- 
hour  calculations,  only  the  upwind 
contribution  to  the  highest  quarter  at 
each  receptor  was  used  (i.e.,  highest 
quarter  based  on  2012  PM2.5  mass).  For 
both  annual  and  24-hour  PM2.5,  the  total 
PM2.5  mass  contribution  was  calculated 
by  summing  the  contributions  of  sulfate, 
nitrate,  ammonium,  and  particle  bound 
water.  Details  on  the  procedures  for 
calculating  the  contribution  metrics  are 
provided  in  the  AQMTSD. 

b.  8-Hour  Ozone  Contribution  Modeling 
Approach 

EPA  used  the  CAMx  Ozone  Source 
Apportionment  Technique  (OSAT)  in 
order  to  calculate  downwind  8-hour 
ozone  contributions  to  nonattainment 
and  maintenance.  OSAT  tracks  the 
formation  of  ozone  from  NOx  and  VOC 
emissions* Through  emissions  pre¬ 
processing  procedures,  EPA  tagged  all  of 
the  NOx  and  VOC  emissions  in  each 
upwind  state.  A  separate  tag  was  created 
for  each  state,  and  the  tagged  emissions 
followed  state  boundaries  (not  grid 
cells). 

All  anthropogenic  sources  of  NOx  and 
VOC  were  tracked  in  the  OSAT 
simulation.  Upwind  NOx  and  VOC 
emissions  were  tracked  to  downwind 
ozone  concentrations.  There  are  several 


The  water  and  ammonium  contributions  are 
calculated  by  MATS  using  the  default  assumptions 
that  were  used  to  calculate  future  year  2012  PM2.5 
concentrations.  The  ammonium  contribution  is 
calculated  assuming  that  all  particulate  nitrate  is  in 
the  form  of  ammonium  nitrate  and  the  ammonium 
associated  with  sulfate  is  based  on  the  degree  of 
neutralization  of  the  base  year  ambient  data.  In  this 
way,  the  ammonium  contribution  is  attributed  to 
sulfate  and  nitrate  precursors,  not  ammonia 
emissions.  The  water  concentration  is  calculated 
based  on  an  empirical  formula  that  uses  sulfate, 
nitrate,  and  ammonium  concentrations. 


post-processing  steps  needed  to 
transform  the  raw  model  outputs  to 
ozone  downwind  contributions.  We 
developed  and  applied  several  post¬ 
processing  steps  to  transform  the  OSAT 
modeling  outputs  to  ozone 
contributions  at  downwind  receptors. 
The  approachior  ozone  was  similar  to 
the  approach  for  PM2.5  in  that  the  OSAT 
model  outputs  were  processed  using 
MATS  along  with  other  post-processing 
software  to  calculate  the  contribution  of 
each  upwind  state  to  each  downwind 
nonattainment  and/or  maintenance 
receptor.  This  process  involved 
calculating  a  ratio  which  uses  the 
OSAT-predicted  absolute  contribution 
of  ozone  coupled  with  the  CAMx- 
predicted  absolute  2012  base  case  ozone 
concentration.  The  OSAT-derived  ratios 
were  then  multiplied  by  the 
corresponding  2012  base  case  ozone 
design  value.  The  contributions  to  each 
downwind  receptor  are  averaged  across 
all  days  with  modeled  2012  base  case 
concentrations  greater  than  85  ppb^^  (at 
the  given  receptor).  Details  on  the 
procedures  for  calculating  the 
contribution  metrics  are  provided  in  the 
AQMTSD. 

c.  Use  of  Projected  Nonattainment  and 
Maintenance  Contributions 

The  previous  steps  provide  the  details 
for  calculating  8-hour  ozone  and  annual 
and  24-hour  PM2.5  contributions  to  all 
downwind  receptors.  After  the  post¬ 
processing  of  the  model  results  is 
complete,  we  then  evaluate  the 
contributions  of  each  upwind  state  to 
nonattainment  and  maintenance 
receptors.  The  nonattainment  receptors 
are  those  monitoring  sites  which  are 
projected  to  exceed  the  NAAQS  in  the 
2012  base  case,  based  on  5-year 
weighted  average  design  values.  The 
maintenance  receptors  are  those 
monitoring  sites  which  are  projected  to 
exceed  the  NAAQS  in  the  2012  base 
case  based  on  the  highest  design  value 
period.  The  upwind  ozone  and  PM2.5 
contributions  from  each  state  are 
calculated  for  each  downwind  receptor. 
Contributions  to  nonattainment  and 
maintenance  receptors  are  evaluated 
independently  for  each  state  to 
determine  if  they  are  above  the  1 
percent  threshold  criteria. 

For  each  upwind  state,  the  maximum 
contribution  to  nonattainment  is 
calculated  based  on  the  single  largest 


Ozone  contributions  are  averaged  over  a 
minimum  of  5  days.  If  there  are  fewer  than  5  days 
greater  than  85  ppb  at  a  receptor,  then  the  85  ppb 
criterion  is  lowered  in  1  ppb  increments  until  there 
are  5  days  of  data  for  use  in  the  calculations.  If  there 
are  fewer  them  5  modeled  days  greater  than  70  ppb 
at  the  receptor,  then  the  receptor  is  not  used  in  the 
contribution  calculations. 
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contribution  to  a  future  year  (2012) 
downwind  nonattainment  receptor.  The 
maximum  contribution  to  maintenance 
is  calculated  based  on  the  single  largest 
contribution  to  a  future  year  (2012) 
downwind  maintenance  receptor.  Since 
the  contributions  are  calculated 
independently  for  each  receptor,  the 
upwind  contribution  to  maintenance 
can  sometimes  be  larger  than  the 
contribution  to  nonattainment,  and  vice 
versa.  This  also  means  that  maximum 
contributions  to  nonattainment  can  be 
below  the  threshold  while  maximum 
contributions  to  maintenance  may  be  at 
or  above  the  threshold,  or  vice  versa. 

4.  What  are  the  estimated  interstate 
contributions  to  annual  PM2.5,  24-Hour 
PM2.5,  and  8-Hour  ozone  nonattainment 
and  maintenance? 

a.  Contributions  to  Annual  and  24-Hour 
PM2,5  Nonattainment  and  Maintenance 

In  this  section,  we  present  the 
interstate  contributions  from  emissions 
in  upwind  states  to  downwind 
nonattainment  and  maintenance  sites 


for  the  annual  PM2.5  NAAQS.  We  also 
present  the  interstate  contributions  from 
emissions  in  upwind  states  to 
downwind  nonattainment  and 
maintenance  sites  for  the  24-hour  PM2.5 
NAAQS.  As  described  previously  in 
section  IV.B.,  states  which  contribute 
0.15  pg/m^or  more  to  annual  PM2.5 
nonattainment  or  maintenance  in 
another  state  are  identified  as  states 
with  contributions  to  downwind 
attainment  and  maintenance  sites  large 
enough  to  warrant  further  analysis.  For 
24-hour  PM2.5,  states  which  contribute 
0.35  pg/m^  or  more  to  24-hour  PM2.5 
nonattainment  or  maintenance  in 
another  state  are  identified  as  states 
with  contributions  to  downwind 
attainment  and  maintenance  sites  large 
enough  to  warrant  further  analysis.  As 
described  previously  in  section  IV.C.3, 
we  performed  air  quality  modeling  to 
quantify  the  contributions  to  annual  and 
24-hour  PM2.5  from  emissions  in  each  of 
the  following  37  states  individually: 
Alabama,  Arkansas,  Connecticut, 
Delaware,  Florida,  Georgia,  Illinois, 
Indiana,  Iowa,  Kansas,  Kentucky, 


Louisiana,  Maine,  Maryland  combined 
with  the  District  of  Columbia, 
Massachusetts,  Michigan,  Minnesota, 
Mississippi,  Missouri,  Nebraska,  New 
Hampshire,  New  Jersey,  New  York, 

North  Carolina,  North  Dakota,  Ohio, 
Oklahoma,  Pennsylvania,  Rhode  Island, 
South  Carolina,  South  Dakota, 
Tennessee,  Texas,  Vermont,  Virginia, 
West  Virginia,  and  Wisconsin. 

For  annual  PM2.5,  we  calculated  each 
state’s  contribution  to  each  of  the  32 
monitoring  sites  that  are  projected  to  be 
nonattainment  and  each  of  the  16  sites 
that  are  projected  to  have  maintenance 
problems  for  the  annual  PM2.5  NAAQS 
in  the  2012  base  case.  The  largest 
contribution  from  each  state  to  annual 
PM2.5  nonattainment  in  downwind  sites 
is  provided  in  Table  IV.C-13.  The 
largest  contribution  from  each  state  to 
annual  PM2.5  maintenance  in  downwind 
sites  is  also  provided  in  Table  IV.C-13. 
The  contributions  from  each  state  to  all 
projected  2012  nonattainment  and 
maintenance  sites  for  the  annual  PM2,5 
NAAQS  are  provided  in  the  AQMTSD. 


Table  IV.G-13 — Largest  Contribution  to  Downwind  Annual  PM2.5  (pG/M^)  Nonattainment  and  Maintenance 

FOR  Each  of  37  States 


Alabama . 

Arkansas . . . 

Connecticut  . 

Delaware . 

Florida  . 

Georgia  . 

Illinois  . 

Indiana  . 

Iowa  . 

Kansas  . 

Kentucky  . 

Louisiana . 

Maine  . 

MarylandAA/ashington,  D.C. 

Massachusetts  . 

Michigan . 

Minnesota  . 

Mississippi . 

Missouri . 

Nebraska . 

New  Hampshire  . 

New  Jersey  . 

New  York  . 

North  Carolina . 

North  Dakota . 

Ohio  . . . 

Oklahoma . 

Pennsylvania . 

Rhode  Island . 

South  Carolina  . . 

South  Dakota . 

Tennessee  . '. . 

Texas  . 

Vermont  . 

Virginia  . 


Upwind  state 


Largest 

downwind  contribu¬ 
tion  to  nonattain¬ 
ment  for  annual 
PM2.5  (pg/m3) 

Largest 

downwind  contribu¬ 
tion  to  maintenance 
for  annual  PM2  s 
(pg/m3) 

0.46 

0.18 

0.09 

0.04 

0.04 

0.09 

0.20 

0.14 

0.29 

0.07 

0.63 

0.18 

1.01 

0.63 

2.09 

1.78 

0.31 

0.30 

0.09 

0.05 

1.68 

1.01 

0.11 

0.34 

0.01 

0.02 

0.63 

0.56 

0.07 

0.13 

0.72 

0.71 

0.19 

0.17 

0.07 

0.03 

1.38 

0.27 

0.08 

0.06 

0.01 

0.02 

0.34 

0.68 

0.49 

0.47 

0.19 

0.11 

0.05 

0.05 

1.49 

2.03 

0.08 

0.05 

0.83 

1.60 

0.01 

0.01 

0.26 

0.04 

0.02 

0.02 

0.68 

0.64 

0.13 

0.06 

0.00 

0.00 

0.36 

0.37 

I 
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Table  IV.C-1  3— Largest  Contribution  to  Downwind  Annual  PM2.5  (^ig/m^)  Nonattainment  and  Maintenance 

FOR  Each  of  37  States— Continued 


. 

Upwind  state 

Largest 

downwind  contribu¬ 
tion  to  nonattain¬ 
ment  for  annual 
PM2  5  (pg/m3) 

Largest 

downwind  contribu¬ 
tion  to  maintenance 
for  annual  PM2  5 
(pg/m3) 

West  Virginia . 

. 

0.98 

1.17 

Wisconsin . 

0.46 

0.42 

Based  on  the  state-by-state 
contribution  analysis,  there  are  22  states 
and  the  District  of  Columbia  which 
contribute  0.15  pg/m^  or  more  to 
downwind  annual  PM2.5  nonattainment. 
These  states  are:  Alabama,  Delaware,  the 
District  of  Columbia,  Florida,  Georgia, 
Illinois,  Indiana,  Iowa,  Kentucky, 
Maryland,  Michigan,  Minnesota, 
Missouri,  New  Jersey,  New  York,  North 


“  EPA  combined  Maryland  and  the  District  of 
Columbia  as  a  single  entity  in  our  contribution 
modeling.  This  is  a  logical  approach  because  of  the 
small  size  of  the  District  of  Columbia  and,  hence, 
its  emissions  and  its  close  proximity  to  Maryland. 


Carolina,  Ohio,  Pennsylvania,  South  - 
Carolina,  Tennessee,  Virginia,  West 
Virginia,  and  Wisconsin.  In  Table  IV.C- 
14,  we  provide  a  list  of  the  downwind 
nonattainment  sites  to  which  each 
upwind  state  contributes  0.15  pg/m^  or 
more  (i.e.,  the  upwind  state  to 
downwind  nonattainment  “linkages”). 

There  are  19  states  and  the  District  of 
Columbia®^  which  contribute  0.15  pg/ 


S'  As  noted  above,  we  combined  Maryland  and 
the  District  of  Columbia  as  a  single  entity  in  our 
contribution  modeling.  This  is  a  logical  approach 
because  of  the  small  size  of  the  District  of  Columbia 
and,  hence,  its  emissions  and  its  close  proximity  to 
Maryland. 


m^  or  more  to  downwind  annual  PM2.5 
maintenance.  These  states  are:  Alabama, 
the  District  of  Columbia,  Georgia, 
Illinois,  Indiana,  Iowa,  Kentucky, 
Louisiana,  Maryland,  Michigan, 
Minnesota,  Missouri,  New  Jersey,  New 
York,  Ohio,  Pennsylvania,  Tennessee, 
Virginia,  West  Virginia,  and  Wisconsin. 
In  Table  IV.C-15,  we  provide  a  list  of 
the  downwind  maintenance  sites  to 
which  each  upwind  state  contributes 
0.15  pg/m3  or  more  (i.e.,  the  upwind 
state  to  downwind  maintenance 
“linkages”). 


in", 
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For  24-hour  PM2,5,  we  calculated  each 
state’s  contribution  to  each  of  the  92 
monitoring  sites  that  are  projected  to  be 
nonattainment  and  each  of  the  38  sites 
that  are  projected  to  have  maintenance 
problems  for  the  24-hour  PM2.5  NAAQS 


in  the  2012  base  case.  The  largest 
contribution  from  each  state  to  24-hour 
PM2,5  nonattainment  in  downwind  sites 
is  provided  in  Table  IV.C-16.  The 
largest  contribution  from  each  state  to 
24-hour  PM2.5  maintenance  in 


downwind  sites  is  also  provided  in 
Table  IV.C-16.  The  contributions  from 
each  state  to  all  projected  2012 
nonattainment  and  maintenance  sites 
for  the  24-hour  PM2,5  NAAQS  are 
provided  in  the  AQMTSD. 


Table  IV.C-16— Largest  Contribution  to  Downwind  24-Hour  PM2,5  (pg/m^)  Nonattainment  and  Maintenance 

FOR  Each  of  37  States 


Alabama . 

Arkansas  . 

Connecticut . 

Delaware . 

Florida  . 

Georgia  . 

Illinois  . 

Indiana  . 

Iowa  . 

Kansas  . 

Kentucky  . 

Louisiana . 

Maine  . 

MarylandA/Vashington,  DC 

Massachusetts . 

Michigan . 

Minnesota  . 

Mississippi . 

Missouri . . . . 

Nebraska . 

New  Hampshire  . 

New  Jersey  . 

New  York  . 

North  Carolina . 

North  Dakota . 

Ohio  . 

Oklahoma . 

Pennsylvania . 

Rhode  Island . 

South  Carolina  . 

South  Dakota . 

Tennessee  . 

Texas  . 

Vermont  . 

Virginia  . 

West  Virginia . 

Wisconsin . 


Largest  down¬ 
wind  contribu- 


Largest  down¬ 
wind  contribu- 


Upwind  State 


tion  to  non¬ 
attainment  for 
24-hour  PM2  s 
(pg/m3) 


0.48 

0.20 

0.41 

0.50 

0.08 

0.95 

7.28 

9.91 
1.87 
0.77 
6.53 
0.23 
0.19 
2.63 
0.67 
2.35 
0.91 
0.09 
5.03 
0.62 
0.21 
2.69 
5.82 
0.50 
0.27 
5.84 
0.16 
3.67 
0.05 
0.19 
0.13 

3.92 
0.21 
0.06 
1.32 
3.51 
0.80 


tion  to  mainte¬ 
nance  for  24- 
hour  PMt  S 
(pg/m3) 


0.32 

0.17 

0.70 

0.36 

0.08 

0.41 

6.57 

8.94 

1.67 

0.45 

6.91 

0.18 

0.19 

1.82 

0.71 

3.35 

0.86 

0.04 

4.82 
0.39 
0.23 
4.74 
1.17 
0.45 
0.15 
5.56 
0.21 
4.86 
0.06 
0.19 
0.09 
4.70 
0.28 
0.07 
2.26 

4.83 
1.01 


Based  on  the  state-by-state 
contribution  analysis,  there  are  24  states 
and  the  District  of  Columbia  ^2  which 
contribute  0.35  pg/m^  or  more  to 
downwind  24-hour  PM2.5 
nonattainment.  These  states  are: 
Alabama,  the  District  of  Columbia, 
Georgia,  Illinois,  Indiana,  Iowa,  Kansas, 
Kentucky,  Maryland,  Massachusetts, 
Michigan,  Minnesota,  Missouri, 
Nebraska,  New  Jersey,  New  York,  North 
Carolina,  Ohio,  Pennsylvania, 


As  noted  above,  we  combined  Marylemd  and 
the  District  of  Columbia  as  a  single  entity  in  our 


Tennessee,  Virginia,  West  Virginia,  and 
Wisconsin.  In  Table  IV.C-17,  we 
provide  a  list  of  the  downwind 
nonattainment  counties  to  which  each 
upwind  state  contributes  0.35  pg/m^  or 
more  [i.e.,  the  upwind  state  to 
downwind  nonattainment  “linkages”). 

There  are  23  states  and  the  District  of 
Columbia  which  contribute  0.35  pg/m^ 
or  more  to  downwind  24-hour  PM2,5 
maintenance.  These  states  are: 
Connecticut,  Delaware,  the  District  of 


contribution  modeling.  This  is  a  logical  approach 
because  of  the  small  size  of  the  District  of  Columbia 


Columbia,  Georgia,  Illinois,  Indiana, 
Iowa,  Kansas,  Kentucky,  Maryland, 
Massachusetts,  Michigan,  Minnesota, 
Missouri,  Nebraska,  New  Jersey,  New 
York,  North  Carolina,  Ohio, 
Pennsylvania,  Tennessee,  Virginia,  West 
Virginia,  and  Wisconsin.  In  Table  IV.C- 
18,  we  provide  a  list  of  the  downwind 
maintenance  sites  to  which  each 
upwind  state  contributes  0.35  pg/m^  or 
more  (i.e.,  the  upwind  state  to 
downwind  maintenance  “linkages”).. 


and,  hence,  its  emissions  and  its  close  proximity  to 
Maryland. 
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Table  IV.C-1 7— Upwind  State  to  Downwind  Nonattainment  Site  “Linkages”  for  24-Hour  PM2.5 


Upwind  State 

Number  of 
linkages 

1 

T 

_ L 

Counties  containing  downwind  24-hour  PM: 

15  nonattainment  sites  (monitoring  site  ID) 

Alabama  . 

5 

Monroe,  Ml 

Wayne,  Ml 

Hamilton,  OH 

Hamilton,  OH 

Hamilton,  OH 

(261150005) 

(261630015) 

(390610006) 

(390610014) 

(390618001) 

Connecticut  . 

3 

Hudson,  NJ 

New  York,  NY 

New  York,  NY 

(340172002) 

(360610056) 

(360610128) 

Delaware  . 

2 

Union,  NJ 

Dauphin,  PA 

(340390004) 

(420430401) 

Georgia  . . 

12 

Jefferson,  AL 

Jefferson,  AL 

Baltimore  City,  MD 

Baltimore  City,  MD 

Union,  NJ 

Butler,  OH 

(10730023) 

(10732003) 

(245100040) 

(245100049) 

(340390004) 

(390170016) 

Butler,  OH 

Hamilton,  OH 

Hamilton,  OH 

Hamilton,  OH 

Montgomery,  OH 

York,  PA 

(390171004) 

(390610006) 

(390610014) 

(390618001) 

(391130032) 

(421330008) 

Illinois  . 

70 

Jefferson,  AL 

Jefferson,  AL 

New  Haven,  CT 

Clark.  IN 

Dubois,  IN 

Knox,  IN 

(10730023) 

(10732003) 

(90091123) 

(180190006) 

(180372001) 

(180830004) 

Lake, IN 

Lake,  IN 

Marion,  IN 

Marion,  IN. 

Marion,  IN 

Marion,  IN 

(180890022) 

(180890026) 

(180970042) 

(180970043) 

(180970066) 

(180970078) 

Marion.  IN 

Marion,  IN 

Marion,  IN 

Tippecanoe,  IN 

Scott,  lA 

Daviess,  KY 

(180970079) 

(180970081) 

(180970083) 

(181570008) 

(191630019) 

(210590005) 

Jefferson,  KY 

Jefferson,  KY 

Jefferson,  KY 

Monroe,  Ml 

Oakland,  Ml 

St.  Clair,  Ml 

(211110043) 

(211110044) 

(211110048) 

(261150005) 

(261250001) 

(261470005) 

• 

Washtenaw,  Ml 

Wayne,  Ml 

Wayne,  Ml 

Wayne,  Ml 

Wayne,  Ml 

Wayne,  Ml 

(261610008) 

(261630015) 

(261630016) 

(261630019) 

(261630033) 

(261630036) 

Jefferson,  MO 

Saint  Charles,  MO 

St.  Louis  City,  MO 

St.  Louis  City,  MO 

Union,  NJ 

New  York,  NY 

(290990012) 

(291831002) 

(295100007) 

(295100087) 

(340390004) 

(360610128) 

Butler,  OH 

Butler,  OH 

Butler,  OH 

Butler,  OH 

Cuyahoga,  OH 

Cuyahoga,  OH 

(390170003) 

(390170016) 

(390170017) 

(390171004) 

(390350038) 

(390350045) 

Cuyahoga,  OH 

Cuyahoga,  OH 

Franklin,  OH 

Franklin,  OH 

Hamilton,  OH 

Hamilton,  OH 

(390350060) 

(390350065) 

(390490024) 

(390490025) 

(390610006) 

(390610014) 

Hamilton,  OH 

Hamilton,  OH 

Hamilton,  OH 

Hamilton,  OH 

Hamilton,  OH 

Jefferson,  OH 

(390610040) 

(390610042) 

(390610043) 

(390617001) 

(390618001) 

(390811001) 

Montgomery,  OH 

Summit,  OH 

Allegheny,  PA 

Allegheny,  PA 

Allegheny,  PA 

Allegheny,  PA 

(391130032) 

(391530017) 

(420030064) 

(420030093) 

(420030116) 

(420031008) 

Allegheny,  PA 

Beaver,  PA 

Berks,  PA 

Cambria,  PA 

Montgomery,  TN 

Brooke,  WV 

(420031301) 

(420070014) 

(420110011) 

(420210011) 

(471251009) 

(540090011) 

Milwaukee,  Wl 

Milwaukee,  Wl 

Milwaukee,  Wl 

Milwaukee,  Wl 

(550790010) 

(550790026) 

(550790043) 

(550790099) 

Indiana . 

75 

Jefferson.  AL 

Jefferson,  AL 

New  Haven,  CT 

Cook,  IL 

Cook,  IL 

Cook,  IL 

(10730023) 

(10732003) 

(90091123) 

(170310052) 

(170310057) 

(170310076) 

Cook,  IL 

Cook,  IL 

Cook,  IL 

Cook,  IL 

Cook,  IL  . 

Madison,  IL 

(170311016) 

(170312001) 

(170313103) 

(170313301) 

(170316005) 

(171190023) 

Madison,  IL 

Madison,  IL 

Madison,  IL 

Scott,  lA 

Daviess,  KY 

Jefferson,  KY 

1 

(171191007) 

(171192009) 

(171193007) 

(191630019) 

(210590005) 

(211110043) 

Jefferson,  KY 

Jefferson,  KY 

Monroe,  Ml 

Oakland,  Ml 

St.  Clair,  Ml 

Washtenaw,  Ml 

(211110044) 

(211110048) 

(261150005) 

(261250001) 

(261470005) 

(261610008) 

Wayne,  Ml 

Wayne,  Ml 

Wayne,  Ml 

Wayne,  Ml 

Wayne,  Ml 

Jefferson,  MO 

(261630015) 

(261630016) 

(261630019) 

(261630033) 

(261630036) 

(290990012) 

Saint  Charles,  MO 

St.  Louis  City,  MO 

St.  Louis  City,  MO 

Hudson,  NJ 

Union,  NJ 

Bronx,  NY 

(291831002) 

(295100007) 

(295100087) 

(340171003) 

(340390004) 

(360050080) 

! 

New  York,  NY 

New  York,  NY 

Butler,  OH 

Butler,  OH 

Butler,  OH 

Butler,  OH 

(360610056) 

(360610128) 

(390170003) 

(390170016) 

(390170017) 

(390171004) 

Cuyahoga,  OH 

Cuyahoga,  OH 

Cuyahoga,  OH 

Cuyahoga,  OH 

Franklin,  OH 

Franklin,  OH 

(390350038) 

(390350045) 

(390350060) 

(390350065) 

(390490024) 

(390490025) 

Hamilton,  OH 

Hamilton,  OH 

Hamilton,  OH 

Hamilton,  OH 

Hamilton,  OH 

Hamilton,  OH 

(390610006) 

(390610014) 

(390610040) 

(390610042) 

(390610043) 

(390617001) 

Hamilton,  OH 

Jefferson,  OH 

Montgomery,  OH 

Summit,  OH 

Allegheny,  PA 

Allegheny,  PA 

(390618001) 

(390811001) 

(391130032) 

(391530017)  . 

(420030008) 

(420030064) 

Allegheny,  PA 

Allegheny,  PA 

Allegheny,  PA 

Allegheny,  PA 

Beaver,  PA 

Berks,  PA 

(420030093) 

(420030116) 

(420031008) 

(420031301) 

(420070014) 

(420110011) 

Cambria,  PA 

Dauphin,  PA 

York.  PA 

Montgomery,  TN 

Brooke,  WV 

Milwaukee,  Wl 

(420210011) 

(420430401) 

(421330008) 

(471251009) 

(540090011) 

(550790010) 

Milwaukee.  Wl 

Milwaukee,  Wl 

Milwaukee,  Wl 

(550790026) 

(550790043) 

(550790099) 

Iowa . 

17 

Cook,  IL 

Cook,  IL 

Cook,  IL 

Cook,  IL 

Cook.  IL 

Cook.  IL 

(170310052) 

(170310057) 

(170310076) 

(170311016) 

(170312001) 

(170313103) 

C:ook,  IL 

Cook,  IL 

Madison,  IL 

Lake, IN 

Lake.  IN 

Jefferson,  MO 

(170313301) 

(170316005) 

(171191007) 

(180890022) 

(180890026) 

(290990012) 

St.  Louis  City,  MO 

Milwaukee,  Wl 

Milwaukee,  Wl 

Milwaukee,  Wl 

Milwaukee,  Wl 

(295100007) 

(550790010) 

(550790026) 

(550790043) 

(550790099) 

Kansas  . 

3 

Milwaukee,  Wl 

Milwaukee,  Wl 

Milwaukee.  Wl 

(550790010) 

(550790026) 

(550790099) 

Kentucky  . . 

81 

Jefferson,  AL 

Jefferson,  AL 

New  Haven,  CT 

Cook,  IL 

Cook,  IL 

Cook,  IL 

(10730023) 

(10732003) 

(90091123) 

(170310052) 

(170310057) 

(170310076) 

Cook,  IL 

Cook,  IL 

Cook,  IL 

Cook,  IL 

Cook,  IL 

Madison,  IL 

(170311016) 

(170312001) 

(170313103) 

(170313301) 

(170316005) 

(171190023) 

Madison.  IL 

Madison.  IL 

Madison,  IL 

Clark,  IN 

Dubois,  IN 

Knox,  IN 

(171191007) 

(171192009) 

(171193007) 

(180190006) 

(180372001) 

(180830004) 

Lake,  IN 

Marion,  IN 

Marion,  IN 

Marion,  IN 

Marion,  IN 

Marion,  IN 

(180890026) 

(180970042) 

(180970043) 

(180970066) 

(180970078) 

(180970079) 

Marion,  IN 

Marion,  IN 

Tippecanoe,  IN 

Scott,  lA 

Monroe,  Ml 

Oakland,  Ml 

(180970081) 

1  (180970083) 

(181570008) 

(191630019) 

(261150005) 

(261250001) 
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Table  IV.C-1  7— Upwind  State  to  Downwind  Nonattainment  Site  “Linkages”  for  24-Hour  PM2.5 — Continued 


Upwind  State 

Number  of 
linkages 

_ !_ 

1 

i 

1 

Counties  containing  downwind  24-hour  PM^ 

s  nonattainment  sites  (monitoring  site  ID) 

St.  Clair,  Ml 

Washtenaw,  Ml 

Wayne,  Ml 

Wayne,  Ml 

Wayne,  Ml 

Wayne,  Ml 

(261470005) 

(261610008) 

(261630015) 

(261630016) 

(261630019) 

(261630033) 

Wayne,  Ml 

Jefferson,  MO 

Saint  Charles,  MO 

St.  Louis  City,  MO 

St.  Louis  City,  MO 

Hudson,  NJ 

(261630036) 

(290990012) 

(291831002) 

(295100007) 

(295100087) 

(340171003) 

Union,  NJ 

Bronx,  NY 

New  York,  NY 

Butler,  OH 

Butler,  OH 

Butler,  OH 

(340390004) 

(360050080) 

(360610128) 

(390170003) 

(390170016) 

(390170017) 

Butler,  OH 

Cuyahoga,  OH 

Cuyahoga,  OH 

Cuyahoga,  OH 

Cuyahoga,  OH 

Franklin,  OH 

(390171004) 

(390350038) 

(390350045) 

(390350060) 

(390350065) 

(390490024) 

Franklin,  OH 

Hamilton,  OH 

Hamilton,  OH 

Hamilton,  OH 

Hamilton,  OH 

Hamilton,  OH 

(390490025) 

(390610006) 

(390610014) 

(390610040) 

(390610042) 

(390610043) 

Hamilton,  OH 

Hamilton,  OH 

Jefferson,  OH 

Montgomery,  OH 

Summit,  OH 

Allegheny,  PA 

(390617001) 

(390618001) 

(390811001) 

(391130032) 

(391530017) 

(420030008) 

Allegheny,  PA 

Allegheny,  PA 

Allegheny,  PA 

Allegheny,  PA 

Allegheny,  PA 

Beaver,  PA 

(420030064) 

(420030093) 

(420030116) 

(420031008) 

(420031301) 

(420070014) 

Berks,  PA 

Cambria,  PA 

York,  PA 

Montgomery,  TN 

Brooke,  WV 

Milwaukee,  Wl 

(420110011) 

(420210011) 

(421330008) 

(471251009) 

(540090011) 

(550790010) 

Milwaukee,  Wl 

Milwaukee,  Wl 

Milwaukee,  Wl 

(550790026) 

(550790043) 

(550790099) 

Maryland . 

11 

New  Haven,  CT 

Hudson,  NJ 

Hudson,  NJ 

Union,  NJ 

Bronx,  NY 

New  York,  NY 

(90091123) 

(340171003) 

(340172002) 

(340390004) 

(360050080) 

(360610056) 

New  York,  NY 

Berks,  PA 

Dauphin,  PA 

Lancaster,  PA 

York,  PA 

(360610128) 

(420110011) 

(420430401) 

(420710007) 

(421330008) 

Massachusetts  . 

3 

New  Haven,  CT 

New  York,  NY 

New  York,  NY 

(90091123) 

(360610056) 

(360610128) 

Michigan  . 

48 

Cook,  IL 

Cook,  IL 

Cook,  IL 

Cook,  IL 

Cook,  IL 

Cook,  IL 

(170310052) 

(170310057) 

(170310076) 

(170311016) 

(170312001) 

(170313103) 

Cook,  IL 

Cook,  IL 

Madison,  IL 

Madison,  IL 

Madison,  IL 

Madison,  IL 

(170313301) 

(170316005) 

(171190023) 

(171191007) 

(171192009) 

(171193007) 

Knox,  IN 

Lake,  IN 

Lake, IN 

Scott,  lA 

Jefferson,  MO 

Saint  Charles,  MO 

(180830004) 

(180890022) 

(180890026) 

(191630019) 

(290990012) 

(291831002) 

- 

St.  Louis  City,  MO 

St.  Louis  City,  MO 

New  York,  NY 

Cuyahoga,  OH 

Cuyahoga,  OH 

Cuyahoga,  OH 

(295100007) 

(295100087) 

(360610128)  ' 

(390350038) 

(390350045) 

(390350060) 

Cuyahoga,  OH 

Franklin,  OH 

Franklin,  OH 

Hamilton,  OH 

Hamilton,  OH 

Hamilton,  OH 

(390350065) 

(390490024) 

(390490025) 

(390610014) 

(390617001) 

(390618001) 

Jefferson,  OH 

Montgomery,  OH 

Summit,  OH 

Allegheny,  PA 

Allegheny,  PA 

Allegheny,  PA 

(390811001) 

(391130032) 

(391530017) 

(420030008) 

(420030064) 

(420030093) 

Allegheny,  PA 

Allegheny,  PA 

Allegheny,  PA 

Beaver,  PA 

Cambria,  PA 

Dauphin,  PA 

(420030116) 

(420031008) 

(420031301) 

(420070014) 

(420210011) 

(420430401) 

Montgomery,  TN 

Brooke,  WV 

Milwaukee,  Wl 

Milwaukee,  Wl 

Milwaukee,  Wl 

(471251009) 

(540090011) 

(550790010) 

(550790026) 

(550790043) 

Milwaukee,  Wl 

(550790099) 

Minnesota . 

4 

Milwaukee,  Wl 

Milwaukee,  Wl 

Milwaukee,  Wl 

Milwaukee,  Wl 

(550790010) 

(550790026) 

(550790043) 

(550790099) 

Missouri  . 

56 

Cook,  IL 

Cook,  IL 

Cook,  IL 

Cook,  IL 

Cook,  IL 

Cook,  IL 

(170310052) 

(170310057) 

(170310076) 

(170311016) 

(170312001) 

(170313103) 

Cook,  IL 

Cook,  IL 

Madison,  IL 

Madison,  IL 

Madison,  IL 

Madison,  IL 

(170313301) 

(170316005) 

(171190023) 

(171191007) 

(171192009) 

(171193007) 

Clark,  IN 

Dubois,  IN 

Knox,  IN 

Lake,  IN 

Lake,  IN 

Marion,  IN 

(180190006) 

(180372001) 

(180830004) 

(180890022) 

(180890026) 

(180970042) 

Marion,  IN 

Marion,  IN  ‘ 

Marion,  IN 

Marion,  IN 

Marion,  IN 

Marion,  IN 

(180970043) 

(180970066) 

(180970078) 

(180970079) 

(180970081) 

(180970083) 

Tippecanoe,  IN 

Scott,  lA 

Daviess,  KY 

Jefferson,  KY 

Jefferson,  KY 

Jefferson,  KY 

(181570008) 

(191630019) 

(210590005) 

(211110043) 

(211110044) 

(211110048) 

Monroe,  Ml 

Oakland,  Ml 

Washtenaw,  Ml 

Wayne,  Ml 

Wayne,  Ml 

Wayne,  Ml 

(261150005) 

(261250001) 

(261610008) 

(261630015) 

(261630033) 

(261630036) 

Butler,  OH 

Butler,  OH 

Butler,  OH 

Butler,  OH 

Franklin.  OH 

Franklin,  OH 

(390170003) 

(390170016) 

(390170017) 

(390171004) 

(390490024) 

(390490025) 

Hamilton,  OH 

Hamilton,  OH 

Hamilton,  OH 

Hamilton,  OH 

Hamilton,  OH 

Hamilton,  OH 

(390610006) 

(390610014) 

(390610040) 

(390610042) 

(390610043) 

(390617001) 

Hamilton,  OH 

Montgomery,  OH 

Allegheny,  PA 

Montgomery,  TN 

Milwaukee,  Wl 

Milwaukee,  Wl 

(390618001) 

(391130032) 

(420030116) 

(471251009) 

(550790010) 

(550790026) 

Milwaukee,  Wl 

Milwaukee,  Wl 

(550790043) 

(550790099)  ~ 

Nebraska  . 

3 

Milwaukee,  Wl 

Milwaukee,  Wl 

Milwaukee,  Wl 

(550790010) 

(550790026) 

(550790099) 

New  Jersey  . . 

9 

New  Haven,  CT 

Baltimore  City,  MD 

Bronx,  NY 

New  York,  NY 

New  York,  NY 

Berks,  PA 

* 

(90091123) 

(245100049) 

(360050080) 

(360610056) 

(360610128) 

(420110011) 

Dauphin,  PA 

Lancaster,  PA 

York,  PA 

(420430401) 

(420710007) 

(421330008) 

New  York . . . 

23 

New  Haven,  CT 

Baltimore  City,  MD 

Baltimore  City,  MD 

St.  Clair,  Ml 

Washtenaw,  Ml 

Wayne,  Ml 

(90091123) 

(245100040) 

(245100049)  ■ 

(261470005) 

(261610008) 

(261630016) 

Wayne,  Ml 

Wayne,  Ml 

Wayne,  Ml 

Hudson,  NJ 

Hudson,  NJ 

Union,  NJ 

(261630019) 

(261630033) 

(261630036) 

(340171003) 

(340172002) 

(340390004) 

Cuyahoga,  OH 

Cuyahoga,  OH 

Cuyahoga,  OH 

Cuyahoga,  OH 

Franklin,  OH 

Franklin,  OH 

(390350038) 

(390350045) 

(390350060) 

(390350065) 

(390490024) 

(390490025) 

Summit,  OH 

Berks,  PA 

Dauphin,  PA 

Lancaster,  PA 

York,  PA 

(391530017) 

(420110011) 

(420430401) 

(420710007) 

(421330008) 

45264 


Federal  Register/ Vol.  75,  No.  147 /Monday,  August  2,  2010 /Proposed  Rules 


Table  IV.C-1  7— Upwind  State  to  Downwind  Nonattainment  Site  “Linkages”  for  24-Hour  PM2.5— Continued 


Upwind  State 


North  Carolina 


Number  of 
linkages 


Counties  containing  downwind  24-hour  PM,  s  nonattainment  sites  (monitoring  site  ID) 


Pertnsylvania 


1 1  Baltimore  City,  MD 
(245100040) 

New  York,  NY 
(360610056) 

72  Jefferson,  AL 
(10730023) 

Cook,  IL 
(170311016) 
Madison,  IL 
(171191007) 

Lake. IN 
(180890022) 
Marion,  IN 
(180970079) 
Jefferson.  KY 
(211110043) 
Oakland,  Ml 
(261250001) 
Wayne,  Ml 
(261630033) 
Hudson,  NJ 
(340171003) 
Allegheny,  PA 
(420030008) 
Beaver,  PA 
(420070014) 
Montgomery,  TN 
(471251009) 

77  Jefferson,  AL 
(10730023) 

Cook,  IL 
(170311016) 
Madison,  IL 
(1711S2009) 

Uke,  IN 
(180890026) 
Marion,  IN 
(180970081) 
Jefferson,  KY 
(211110048) 
Washtenaw,  Ml 
(261610008) 
Jefferson.  MO 
(290990012) 
Union,  NJ 
(340390004) 
Butler,  OH 
(390170017) 
Franklin,  OH 
(390490024) 
Hamilton,  OH 
(390610043) 
Montgomery,  TN 
(471251009) 

61  Jefferson,  AL 
(10730023) 
Madison,  IL 
(171193007) 
Marion.  IN 
(180970066) 
Scott,  lA 
(191630019) 
Oakland,  Ml 
(261250001) 
Jefferson,  MO 
(290990012) 
Butler,  OH 
(390170003) 
Cuyahoga,  OH 
(390350065) 
Hamilton,  OH 
(390610042) 
Summit,  OH 
(391530017) 
York.  PA 
(421330008) 

13  New  Haven,  CT 
(90091123) 


r 

Baltimore  City,  MD 

Hudson,  NJ 

Hudson,  NJ 

Union,  NJ  E 

(245100049) 

(340171003) 

(340172002) 

(340390004)  ( 

Berks,  PA 

Dauphin,  PA 

Lancaster,  PA 

York,  PA 

(420110011) 

(420430401) 

(420710007) 

(421330008) 

Jefferson,  AL 

New  Haven,  CT 

Cook,  IL 

Cook,  IL  C 

(10732003) 

(90091123) 

(170310052) 

(170310057)  ( 

Cook,  IL 

Cook,  IL 

Cook,  IL 

Cook.  IL  ^ 

(170312001) 

(170313103) 

(170313301) 

(170316005)  ( 

Madison,  IL 

Madison,  IL 

Clark,  IN 

Dubois,  IN  K 

(171192009) 

(171193007) 

(180190006) 

(180372001)  ( 

Lake. IN 

Marion,  IN 

Marion,  IN 

Marion,  IN 

(180890026) 

(180970042) 

(180970043) 

(180970066)  ( 

Marion,  IN 

Marion,  IN 

Tippecanoe,  IN 

Scott,  lA  1 

(180970081) 

(180970083) 

(181570008) 

(191630019)  ( 

Jefferson,  KY 

Jefferson,  KY 

Baltimore  City,  MD 

Baltimore  City,  MD  1 

(211110044) 

(211110048) 

(245100040) 

(245100049)  ( 

St.  Clair,  Ml 

Washtenaw,  Ml 

Wayne,  Ml 

Wayne,  Ml 

(261470005) 

(261610008) 

(261630015) 

(261630016) 

Wayne,  Ml 

Jefferson,  MO 

Saint  Charles,  MO 

St.  Louis  City,  MO 

(261630036) 

(290990012) 

(291831002) 

(295100007) 

Hudson,  NJ 

Union,  NJ 

Bronx,  NY 

New  York,  NY 

(340172002) 

(340390004) 

(360050080) 

(360610056) 

Allegheny,  PA 

Allegheny,  PA 

Allegheny,  PA 

Allegheny,  PA 

(420030064) 

(420030093) 

(420030116) 

(420031008) 

Berks,  PA 

Cambria,  PA 

Dauphin,  PA 

Lancaster,  PA 

(420110011) 

(420210011) 

(420430401) 

(420710007) 

Brooke,  WV 

Milwaukee,  Wl 

Milwaukee,  Wl 

Milwaukee,  Wl 

(540090011) 

(550790010) 

(550790026) 

(550790043) 

Jefferson,  AL 

New  Haven,  CT 

Cook,  IL 

Cook,  IL 

(10732003) 

(90091123) 

(170310052) 

(170310057) 

Cook,  IL 

Cook,  IL 

Cook,  IL 

Cook,  IL 

(170312001) 

(170313103) 

(170313301) 

(170316005) 

Madison,  IL 

Madison,  IL 

Clark,  IN 

Dubois,  IN 

(171193007) 

(171190023) 

(180190006) 

(180372001) 

Marion,  IN 

Marion,  IN 

Marion,  IN 

Marion,  IN 

(180970042) 

(180970043) 

(180970066) 

(180970078) 

Marion,  IN 

Tippecanoe,  IN 

Scott,  lA 

Jefferson,  KY 

(180970083) 

(181570008) 

(191630019) 

(211110043) 

Baltimore  City,  MD 

Baltimore  City,  MD 

Monroe,  Ml 

Oakland.  Ml 

(245100040) 

(245100049) 

(261150005) 

(261250001) 

Wayne,  Ml 

Wayne,  Ml 

Wayne,  Ml 

Wayne,  Ml 

(261630015) 

(261630016) 

(261630019) 

(261630033) 

Saint  Charles,  MO 

St.  Louis  City,  MO 

St.  Louis  City,  MO 

Hudson,  NJ 

(291831002) 

(295100007) 

(295100087) 

(340171003) 

Bronx,  NY 

New  York,  NY 

New  York,  NY 

Butler,  OH 

(360050080) 

(360610056) 

(360610128) 

(390170003) 

Butler,  OH 

Cuyahoga,  OH 

Cuyahoga,  OH 

Cuyahoga,  OH 

(390171004) 

(390350038) 

(390350045) 

(390350060) 

Franklin,  OH 

Hamilton,  OH 

Hamilton,  OH 

Hamilton,  OH 

(390490025) 

(390610006) 

(390610014) 

(390610040) 

Hamilton,  OH 

Hamilton.  OH 

Jefferson,  OH 

Montgomery,  OH 

(390617001) 

(390618001)  . 

(390811001) 

(391130032) 

Brooke,  WV 

Milwaukee,  Wl 

Milwaukee,  Wl 

Milwaukee,  Wl 

(540090011) 

(550790026) 

(550790043) 

(550790099) 

Jefferson,  AL 

New  Haven,  CT 

Madison,  IL 

Madison,  IL 

(10732003) 

(90091123) 

(171190023) 

(171191007) 

Clark,  IN 

Dubois.  IN 

Knox,  IN 

Marion,  IN 

(180190006) 

(180372001) 

(180830004) 

(180970042) 

Marion,  IN 

Marion,  IN 

Marion,  IN 

Marion,  IN 

(180970078) 

(180970079) 

(180970081) 

(180970083) 

Daviess,  KY 

Jefferson,  KY 

Jefferson,  KY 

Jefferson,  KY 

(210590005) 

(211110043) 

(211110044) 

(211110048) 

St.  Clair,  Ml 

Washtenaw,  Ml 

Wayne,  Ml 

Wayne,  Ml 

(261470005) 

(261610008) 

(261630015) 

(261630033) 

Saint  Charles,  MO 

St.  Louis  City,  MO 

St.  Louis  City,  MO 

Union,  NJ 

(291831002) 

(295100007) 

(295100087) 

(340390004) 

Butler,  OH 

Butler,  OH 

Butler,  OH 

Cuyahoga,  OH 

(390170016) 

(390170017) 

(390171004) 

(390350038) 

Franklin,  OH 

Franklin,  OH 

Hamilton,  OH 

Hamilton,  OH 

(390490024) 

(390490025) 

(390610006) 

(390610014) 

Hamilton.  OH 

Hamilton,  OH 

Hamilton,  OH 

Jefferson,  OH 

(390610043) 

(390617001) 

(390618001) 

(390811001) 

Allegheny.  PA 

Allegheny,  PA 

Allegheny,  PA 

Allegheny,  PA 

(420030093) 

(420030116) 

(420031008) 

(420031301) 

Baltimore  City,  MD 

Baltimore  City,  MD 

Hudson,  NJ 

Hudson,  NJ 

(245100040) 

(245100049) 

(340171003) 

(340172002) 

(261630036) 
Hudson,  NJ 
(340172002) 
Butler,  OH 
(390170016) 
Cuyahoga,  OH 
(390350065) 
Hamilton.  OH 
(390610042) 
Summit,  OH 
(391530017) 


Madison,  IL 
(171192009) 
Marion,  IN 
(180970043) 
Tippecanoe,  IN 
(181570008) 
Monrce,  Ml 
(261150005) 
Wayne,  Ml 
(261630036) 

New  York,  NY 
(360610128) 
Cuyahoga,  OH 
(390350045) 
Hamilton,  OH 
(390610040) 
Montgomery,  OH 
(391130032) 
Cambria,  PA 
(420210011) 


Union,  NJ 
(340390004) 
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Table  IV.C-1  7— Upwind  State  to  Downwind  Nonattainment  Site  “Linkages”  for  24-Hour  PM2.5— Continued 


Upwind  State 

Number  of 
linkages 

_ [ 

Counties  containing  downwind  24-hour  PM 

2  5  nonattainment  sites  (monitoring  site  ID) 

Bronx,  NY 

New  York,  NY 

New  York,  NY 

Berks,  PA 

Dauphin,  PA 

Lancaster,  PA 

(360050080) 

(360610056) 

(360610128) 

(420110011) 

(420430401) 

(420710007) 

York,  PA 

(421330008) 

West  Virginia  . 

84 

Jefferson,  AL 

Jefferson,  AL 

New  Haven,  CT 

Cook,  IL 

Cook,  IL 

Cook,  IL 

(10730023) 

(10732003) 

(90091123) 

(170310052) 

(170310057) 

(170310076) 

Cook,  IL 

Cook.  IL 

Cook.  IL 

Cook,  IL 

Madison,  IL 

Madison,  IL 

(170311016) 

(170312001) 

(170313301) 

(170316005) 

(171190023) 

(171191007) 

Madison,  IL 

Madison,  IL 

Clark,  IN 

Dubois,  IN 

Lake, IN 

Marion,  IN 

(171192009) 

(171193007) 

(1801900Q6) 

(180372001) 

(180890026) 

(180970042) 

Marion,  IN 

Marion,  IN 

Marion,  IN 

Marion,  IN 

Marion,  IN 

Marion,  IN 

(180970043) 

(180970066) 

(180970078) 

(180970079) 

(180970081) 

(180970083) 

Tippecanoe.  IN 

Scott,  lA 

Jefferson,  KY 

Jefferson,  KY 

Jefferson,  KY 

Baltimore  City,  MD 

(181570008) 

(191630019) 

(211110043) 

(211110044) 

(211110048) 

(245100040) 

Baltimore  City,  MD 

Monroe,  Ml 

Oakland,  Ml 

St.  Clair,  Ml 

Washtenaw,  Ml 

Wayne,  Ml 

(245100049) 

(261150005) 

(261250001) 

(261470005) 

(261610008) 

(261630015) 

Wayne,  Ml 

Wayne,  Ml 

Wayne,  Ml 

Wayne,  Ml 

Jefferson,  MO 

Saint  Charles,  MO 

(261630016)  - 

(261630019) 

(261630033) 

(261630036) 

(290990012) 

(291831002) 

St.  Louis  City,  MO 

St.  Louis  City,  MO 

Hudson,  NJ 

Hudson.  NJ 

Union,  NJ 

Bronx,  NY 

(295100007) 

(295100087) 

(340171003) 

(340172002) 

(340390004) 

(360050080) 

New  York,  NY 

New  York,  NY 

Butler,  OH 

Butler,  OH 

Butler,  OH 

i  Butler,  OH 

(360610056) 

(360610128) 

(390170003) 

(390170016) 

(390170017) 

(390171004) 

Cuyahoga,  OH 

Cuyahoga,  OH 

Cuyahoga,  OH 

Cuyahoga,  OH 

Franklin,  OH 

Franklin,  OH 

(390350038) 

(390350045) 

(390350060) 

(390350065) 

(390490024) 

(390490025) 

Hamilton,  OH 

Hamilton,  OH 

Hamilton,  OH 

Hamilton,  OH 

Hamilton,  OH 

Hamilton.  OH 

(390610006) 

(390610014) 

(390610040) 

(390610042) 

(390610043) 

(390617001) 

Hamilton,  OH 

Jefferson,  OH 

Montgomery,  OH 

Summit,  OH 

Allegheny,  PA 

Allegheny,  PA 

(390618001) 

(390811001) 

(391130032) 

(391530017) 

(420030008) 

(420030064) 

Allegheny,  PA 

Allegheny,  PA 

Allegheny,  PA 

Allegheny,  PA 

Beaver,  PA 

Berks,  PA 

(420030093) 

(420030116) 

(420031006) 

f420031301) 

(420070014) 

1  (420110011) 

Cambria,  PA 

Dauphin,  PA 

Lancaster,  PA 

York,  PA 

Montgomery,  TN 

Milwaukee,  Wl 

(420210011) 

(420430401) 

(420710007) 

(421330008) 

(471251009) 

(550790043) 

Wisconsin  . 

12 

Cook,  IL 

Cook,  IL 

Cook,  IL 

Cook,  IL 

Cook,  IL 

Cook,  IL 

(170310052) 

(170310057) 

(170310076) 

(170311016) 

(170312001) 

(170313103) 

Cook,  IL 

Cook,  IL 

Lake, IN 

Lake,  IN 

Scott,  lA 

Wayne,  Ml 

(170313301) 

(170316005) 

(180890022) 

(180890026) 

(191630019) 

(261630016) 

Table  IV.C-1  8— Upwind  State  to  Downwind  Maintenance  Site  “Linkages”  for  24-Hour  PM2.5 


Upwind  State 

Number  of 
linkages 

Counties  containing  downwind  24-hour  PM 

2  5  nonattainment  sites  (monitoring  site  ID) 

Connecticut  . 

1 

New  York,  NY 

(360610062) 

Delaware  . 

2 

Cumberland,  PA 

New  York,  NY 

(420410101) 

(360610079) 

Georgia . . 

3 

Baltimore  City,  MD 

Lucas,  OH 

Preble,  OH 

(245100035) 

(390950026) 

(391351001) 

Illinois  . 

29 

District  of  Colum- 

District  of  Colum- 

Elkhart,  IN  , 

Floyd,  IN 

Vigo,  IN 

Muscatine,  lA 

bia 

bia 

(180390003) 

(180431004) 

(181670023) 

(191390015) 

(110010041) 

(110010042) 

Bullitt,  KY 

McCracken,  KY 

Warren.  KY 

Wayne,  Ml 

St.  Louis  City,  MO 

New  York,  NY 

(210290006)  . 

(211451004) 

(212270007) 

(261630001) 

(295100085) 

(360610079) 

Cuyahoga,  OH 

Cuyahoga,  OH 

Jefferson,  OH 

Lucas,  OH 

Lucas,  OH 

Mahoning,  OH 

(390350027) 

(390350034) 

(390810017) 

(390950024) 

(390950026) 

(390990014) 

Montgomery,  OH 

Preble,  OH 

Trumbull,  OH 

Allegheny,  PA 

Allegheny,  PA 

Washington,  PA 

(391130031) 

(391351001) 

(391550007) 

(420030095) 

(420033007) 

(421255001) 

Sumner,  TN 

Brooke,  WV 

Dane,  Wl 

Milwaukee,  Wl 

Waukesha,  Wl 

(471650007) 

(540090005) 

(550250047) 

(550790059) 

(551330027) 

Indiana . 

34 

District  of  Colum- 

District  of  Colum- 

Cook.  IL 

Cook,  IL 

Cook,  IL 

Saint  Clair,  IL 

bia  ' 

bia 

(170310022) 

(170310050) 

(170314007) 

(171630010) 

(110010041) 

(110010042) 

Will,  IL 

Muscatine,  lA 

Bullitt,  KY 

McCracken,  KY 

Warren,  KY 

Anne  Arundel,  MD 

(171971002) 

(191390015) 

(210290006) 

(211451004) 

(212270007) 

(240031003) 

Wayne,  Ml 

St.  Louis  City,  MO 

New  York,  NY 

New  York,  NY 

Cuyahoga,  OH 

Cuyahoga,  OH 

(261630001) 

(295100085) 

(360610062) 

(360610079) 

(390350027) 

(390350034) 

Jefferson,  OH 

Lucas,  OH 

Lucas,  OH 

Mahoning,  OH 

Montgomery,  OH 

Preble,  OH 

(390810017) 

(390950024) 

(390950026) 

(390990014) 

(391130031) 

(391351001) 

Trumbull,  OH 

Allegheny,  PA* 

Allegheny,  PA 

Cumberland,  PA 

Washington,  PA 

Sumner,  TN 

(391550007) 

(420030095) 

(420033007) 

(420410101) 

(421255001) 

(471650007) 

Brooke,  WV 

Dane,  Wl 

Milwaukee,  Wl 

Waukesha,  Wl 

(540090005) 

(550250047) 

(550790059) 

(551330027) 

Iowa . 

9 

Cook.  IL 

Cook,  IL 

Cook,  IL 

Will,  IL 

Elkhart,  IN 

St.  Louis  City,  MO 

(170310022) 

(170310050) 

(170314007) 

(171971002) 

(180390003) 

(295100085) 
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Table  lV.C-1 8— Upwind  State  to  Downwind  Maintenance  Site  “Linkages”  for  24-Hour  PM2  5— Continued 


Upwind  State 

Number  of 
linkages 

Counties  containing  downwind  24-hour  PM: 

> ;  nonattainment  sites  (monitoring  site  ID) 

Dane,  Wl 

Milwaukee,  Wl 

Waukesha,  Wl 

(550250047) 

(550790059) 

(551330027) 

Kansas  . 

2 

Muscatine,  lA 

Milwaukee,  Wl 

(191390015) 

(550790059) 

Kentucky . 

33 

District  of  Colum- 

District  of  Colum- 

Cook,  IL 

Cook,  IL 

Cook,  IL 

Saint  Clair,  IL 

bia 

bia 

(170310022) 

(170310050) 

(170314007) 

(171630010) 

(110010041) 

(110010042) 

Will,  IL 

Elkhart,  IN 

Floyd,  IN 

Vigo,  IN 

Muscatine,  lA 

Anne  Arundel,  MC 

(171971002) 

(180390003) 

(180431004) 

(181670023) 

(191390015) 

(240031003) 

Wayne,  Ml 

St.  Louis  City,  MO 

New  York,  NY 

New  York,  NY 

Cuyahoga,  OH 

Cuyahoga,  OH 

(261630001) 

(295100085) 

(360610062) 

(360610079) 

(390350027) 

(390350034) 

Jefferson,  OH 

Lucas,  OH 

Lucas,  OH 

Mahoning,  OH 

Montgomery,  OH 

Preble,  OH 

(390810017) 

(390950024) 

(390950026) 

(390990014) 

(391130031) 

(391351001) 

Trumbull,  OH 

Allegheny,  PA 

Allegheny,  PA 

Washington,  PA 

Sumner,  TN 

Brooke,  WV 

(391550007) 

(420030095) 

(420033007) 

(421255001) 

(471650007) 

(540090005) 

Dane,  Wl 

Milwaukee,  Wl 

Waukesha,  Wl 

(550250047) 

(550790059) 

(551330027) 

Maryland . 

5 

District  of  Colum- 

District  of  Colum- 

New  York,  NY 

New  York,  NY 

Cumberland,  PA 

bia 

bia 

(360610062) 

(360610079) 

(420410101) 

(110010041) 

(110010042) 

Massachusetts  . 

1 

New  York,  NY 

(360610062) 

Michigan  . 

28 

District  of  Colum- 

Cook,  IL 

Cook,  IL 

Cook,  IL 

Saint  Clair,  IL 

Will,  IL 

bia 

(170310022) 

(170310050) 

(170314007) 

(171630010) 

(171971002) 

(110010041) 

Elkhart,  IN 

Vigo,  IN 

Muscatine,  lA 

Warren,  KY 

St.  Louis  City,  MO 

Cuyahoga,  OH 

(180390003) 

(181670023) 

(191390015) 

(212270007) 

(295100085) 

(390350027) 

Cuyahoga,  OH 

Jefferson,  OH 

Lucas,  OH 

Lucas,  OH 

Mahoning,  OH 

Montgomery,  OH 

(390350034) 

(390810017) 

(390950024) 

(390950026) 

(390990014) 

(391130031) 

Preble,  OH 

Trumbull,  OH 

Allegheny,  PA 

Allegheny,  PA 

Washington,  PA 

Sumner.  TN 

(391351001) 

(391550007) 

(420030095) 

(420033007) 

(421255001) 

(471650007) 

Brooke,  WV 

Dane,  Wl 

Milwaukee,  Wl 

Waukesha,  Wl 

(540090005) 

(550250047) 

(550790059) 

(551330027)  ■ 

Minnesota . 

4 

Muscatine,  lA 

Dane,  Wl 

Milwaukee,  Wl 

Waukesha,  Wl 

(191390015) 

(550250047) 

(550790059) 

(551330027) 

Missouri  . 

20 

Cook,  IL 

Cook,  IL 

Cook,  IL 

Saint  Clair,  IL 

Will,  IL. 

Elkhart,  IN 

(170310022) 

(170310050) 

(170314007) 

(171630010) 

(171971002) 

(180390003) 

Floyd,  IN 

Vi^,  IN 

Muscatine,  lA 

Bullitt,  KY 

McCracken,  KY 

Warren,  KY 

(180431004) 

(181670023) 

(191390015) 

(210290006) 

(211451004) 

(212270007) 

Jefferson,  OH 

Lucas,  OH 

Montgomery,  OH 

Preble,  OH 

Sumner,  TN 

Dane,  Wl 

(390810017) 

(3^50026) 

(391130031) 

(391351001) 

(471650007) 

(550250047) 

Milwaukee,  Wl 

Waukesha,  Wl 

(550790059) 

(551330027) 

Nebraska  . 

2 

Muscatine,  lA 

Milwaukee,  Wl 

(191390015) 

(550790059) 

New  Jersey  . 

5 

District  of  Colum- 

Anne  Arundel,  MD 

New  York,  NY 

New  York,  NY 

Cumberland,  PA 

bia 

(240031003) 

(360610062) 

(360610079) 

(420410101) 

(110010041) 

New  York . 

9 

District  of  Colum- 

District  of  Colum- 

Anne  Arundel,  MD 

Baltimore  City,  MD 

Cuyahoga,  OH 

Cuyahoga,  OH 

bia 

bia 

(240031003) 

(245100035) 

(390350027) 

(390350034) 

(110010041) 

(110010042) 

Lucas,  OH 

Lucas,  OH 

Cumberland,  PA 

(390950024) 

(390950026) 

(420410101) 

North  Carolina  . 

3 

Baltimore  City,  MD 

New  York,  NY 

New  York,  NY 

(245100035) 

(360610062) 

(360610079) 

Ohio . 

29 

District  of  Colum- 

District  of  Colum- 

Cook,  IL 

Cook,  IL 

Cook,  IL 

Saint  Clair,  IL 

bia 

bia 

(170310022) 

(170310050) 

(170314007) 

(171630010) 

(110010041) 

(110010042) 

49 

Will,  IL 

Elkhart,  IN 

Floyd,  IN 

Vigo,  IN 

Muscatine,  lA 

Bullitt,  KY 

(171971002) 

(180390003) 

(180431004) 

(181670023) 

(191390015) 

(210290006) 

McCracken,  KY 

Warren,  KY 

Anne  Arundel,  MD 

Baltimore  City,  MD 

Wayne,  Ml 

St.  Louis  City,  Ml 

(211451004) 

(212270007) 

(240031003) 

(245100035) 

(261630001) 

(295100085) 

New  York,  NY 

New  York,  NY 

Allegheny,  PA 

Allegheny,  PA 

Cumberland,  PA 

Washington,  PA 

(360610062) 

(360610079) 

(420030095) 

(420033007) 

(420410101) 

(421255001) 

Sumner,  TN 

Brooke,  WV 

Dane,  Wl 

Milwaukee,  Wl 

Waukesha,  Wl 

(471650007) 

(540090005) 

(550250047) 

(550790059) 

(551330027) 

Pennsylvania  . 

32 

District  of  Colum- 

District  of  Colum- 

Cook,  IL 

Cook,  IL 

Cook,  IL 

Saint  Clair,  IL 

bia 

bia 

(170310022) 

(170310050) 

(170314007) 

(171630010) 

(110010041) 

(110010042) 

Will,  IL 

Elkhart,  IN 

Floyd,  IN 

Vigo,  IN 

Muscatine,  lA 

Bullitt,  KY 

(171971002) 

(180390003) 

(180431004) 

(181670023) 

(191390015) 

(210290006) 

Warren,  KY 

Anne  Arundel,  MD 

Baltimore 'City,  MD 

Wayne,  Ml 

New  York,  NY 

New  York,  NY 

(212270007) 

(240031003) 

(245100035) 

(261630001) 

(360610062) 

(360610079) 

Cuyahoga,  OH 

Cuyahoga,  OH 

Jefferson,  OH 

Lucas,  OH 

Lucas,  OH 

Mahoning,  OH 

(390350027) 

(390350034) 

(390810017) 

(390950024) 

(390950026) 

(390990014) 

Montgomery,  OH 

Preble,  OH 

Trumbull,  OH 

Sumner,  TN 

Brooke,  WV 

Dane,  Wl 

1  1(391130031) 

1  (391351001) 

(391550007) 

1  (471650007) 

(540090005) 

(550250047) 
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Table  IV.C-1  8— Upwind  State  to  Downwind  Maintenance  Site  “Linkages”  for  24-Hour  PM2  5— Continued 


Upwind  State 

Number  of 
linkages 

1 

1 

i 

i 

r 

1 

Counties  containing  downwind  24-hour  PM 

2  -i  nonattainment  sites  (monitoring  site  ID) 

Milwaukee,  Wl 

Waukesha,  Wl 

(550790059) 

(551330027) 

Tennessee  . 

21 

Cook,  IL 

Saint  Clair,  IL 

Will,  IL 

Elkhart,  IN 

Floyd,  IN 

Vigo,  IN 

(170314007) 

(171630010) 

(171971002) 

(180390003) 

(180431004) 

(181670023) 

Muscatine,  lA 

Bullitt,  KY 

McCracken,  KY 

Warren,  KY 

Wayne,  Ml 

St.  Louis  City,  MO 

(191390015) 

(210290006) 

(211451004) 

(212270007) 

(261630001) 

(295100085) 

Jefferson,  OH 

Lucas,  OH 

Lucas,  OH 

Mahoning,  OH 

Montgomery,  OH 

Preble,  OH 

(390810017) 

(390950024) 

(390950026) 

(390990014) 

(391130031) 

(391351001) 

Trumbull,  OH 

Allegheny,  PA 

Washington,  PA 

(391550007) 

(420033007) 

(421255001) 

Virginia  . 

7 

District  of  Colum- 

District  of  Colum- 

Anne  Arundel,  MD 

Baltimore  City,  MD 

New  York,  NY 

New  York,  NY 

bia 

bia 

(240031003) 

(245100035) 

(360610062) 

(360610079) 

(110010041) 

(110010042) 

Cumberland,  PA 

(420410101) 

West  Virginia  . 

35 

District  of  Colum- 

District  of  Colum- 

Cook,  IL 

Cook,  IL 

Saint  Clair,  IL 

Will,  IL 

bia 

bia 

(170310050) 

(170314007) 

(171630010) 

(171971002) 

(110010041) 

(110010042) 

Elkhart,  IN 

Floyd,  IN 

Vigo,  IN 

Muscatine,  lA 

Bullitt,  KY 

Warren,  KY 

(180390003) 

(180431004) 

(181670023) 

(191390015) 

(210290006) 

(212270007) 

Anne  Arundel,  MD 

Baltimore  City,  MD 

Wayne,  Ml 

St.  Louis  City,  MO 

New  York,  NY 

New  York,  NY 

(240031003) 

(245100035) 

(261630001) 

(295100085) 

(360610062) 

(360610079) 

Cuyahoga,  OH 

Cuyahoga,  OH 

Jefferson,  OH 

Lucas,  OH 

Lucas,  OH 

Mahoning,  OH 

- 

(390350027) 

(390350034) 

(390810017) 

I  (390950024) 

(390950026) 

(390990014) 

Montgomery,  OH 

Preble,  OH 

Trumbull,  OH 

Allegheny,  PA 

Allegheny,  PA 

!  Cumberland,  PA 

(391130031) 

(391351001) 

(391550007) 

(420030095) 

(420033007) 

(420410101) 

Washington,  PA 

Sumner,  TN 

Dane,  Wl 

Milwaukee,  V<l\ 

Waukesha,  Wl 

(421255001) 

(471650007) 

(550250047) 

(550790059) 

(551330027) 

Wisconsin  . 

6 

Cook,  IL 

Cook,  IL 

Cook,  IL 

Will,  IL 

Elkhart,  IN 

Muscatine,  lA 

(170310022) 

(170310050) 

(170314007) 

(171971002) 

(180390003) 

(19139d015) 

b.  Results  of  8-Hour  Ozone  Contribution 
Modeling 

In  this  section,  we  present  the 
interstate  contributions  from  emissions 
in  upwind  states  to  downwind 
nonattainment  and  maintenance  sites 
for  the  ozone  NAAQS.  As  described 
previously  in  section  IV.B.,  states  which 
contribute  0.8  ppb  or  more  to  8-hour 
ozone  nonattainment  or  maintenance  in 
another  state  are  identified  as  states 
with  contributions  to  downwind 
attainment  and  maintenance  sites  large 
enough  to  warrant  further  analysis.  We 
performed  air  quality  modeling  to 
quantify  the  contributions  to  8-hour 


ozone  from  emissions  in  each  of  the 
following  37  states  individually; 
Alabama,  Arkansas,  Connecticut, 
Delaware,  Florida,  Georgia,  Illinois, 
Indiana,  Iowa,  Kansas,  Kentucky, 
Louisiana,  Maine,  Maryland  combined 
with  the  District  of  Columbia, 
Massachusetts,  Michigan,  Minnesota, 
Mississippi,  Missouri,  Nebraska,  New 
Hampshire,  New  Jersey,  New  York, 
North  Carolina,  North  Dakota,  Ohio, 
Oklahoma,  Pennsylvania,  Rhode  Island, 
South  Carolina,  South  Dakota, 
Tennessee,  Texas,  Vermont,  Virginia, 
West  Virginia,  and  Wisconsin. 

We  calculated  each  state’s 
contribution  to  each  of  the  11 


monitoring  sites  that  are  projected  to  be 
nonattainment  and  each  of  14  ^3  sites 
that  are  projected  to  have  maintenance 
problems  for  the  8-hour  ozone  NAAQS  ■ 
in  the  2012  Base  Case.-The  largest 
contribution  from  each  state  to  8-hour 
ozone  nonattainment  in  downwind  sites 
is  provided  in  Table  IV.C-19.  The 
largest  contribution  from  each  state  to  8- 
hour  ozone  maintenance  in  downwind 
sites  is  also  provided  in  Table  IV.C-19. 
The  contributions  from  each  state  to  all 
projected  2012  nonattainment  and 
maintenance  sites  for  the  8-hour  ozone 
NAAQS  are  provided  in  the  AQMTSD. 


Table  IV.C-19 — Largest  Contribution  to  Downwind  8-Hour  Ozone  Nonattainment  and  Maintenance  for  Each 

OF  37  States 


Upwind  State 


Largest  down¬ 
wind  contribu¬ 
tion  to  non¬ 
attainment  for 
ozone 
(ppb) 


Largest  down¬ 
wind  contribu¬ 
tion  to  mainte¬ 
nance  for 
ozone 
(ppb) 


Alabama  .... 
Arkansas  ... 
Connecticut 
Delaware  ... 

Florida  . 

Georgia  . 


4.7 
1.4 

1.7 
3.3 
0.8 
2.1 


4.7 

1.8 
1.6 
2.5 
2.1 
1.7 


For  two  of  the  16  projected  maintenance  sites  predictions  of  at  least  70  ppb.  Thus,  we  did  not 
(Harris  Co.,  Texas  sites  482011015  and  482011035)  calculate  contributions  for  these  two  maintenance 
there  were  less  than  5  days  with  8-hour  ozone  sites. 
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Table  I V.C-1 9— Largest  CoNTRiBUTroN  TO  Downwind  8-HouR  Ozone  Nonattainment  AND  Maintenance  FOR  Each  I 

OF  37  States— Continued  ‘  l 


Upwind  State 

Largest  down¬ 
wind  contribu¬ 
tion  to  non¬ 
attainment  for 
ozone 
(ppb) 

Largest  down¬ 
wind  contribu¬ 
tion  to  mainte¬ 
nance  for 
ozone 
(ppb) 

Illinois  . 

0.8 

0.6 

1.1 

Iowa  . 

0.3 

0.3 

Kansas  . 

0.6 

0.8 

Kentucky  . 

2.3 

1.8 

Louisiana . 

11.4 

Maine  . . . 

0.0 

0.0 

MarylandA/Vashington,  DC . 

6.1 

4.2 

Massachusetts . 

0.6 

0.5 

Michigan . 

0.9 

0.5 

Minnesota  . 

0.1 

0.2 

Mississippi . 

5.2 

2.5 

Missouri  ..., . 

0.7 

0.6 

Nebraska . 

0.2 

0.2 

New  Hampshire  . . 

0.1 

0.1 

New  Jersey . . 

16.8 

15.8 

New  York  . . 

0.4 

22.7 

North  Carolina . . . . 

1.7 

2.0 

North  Dakota . 

0.1 

0.0 

Ohio  . 

2.8 

2.6 

Oklahoma . 

2.1 

2.7 

Pennsylvania . 

8.9 

8.1 

Rhode  Island . 

0.1 

0.1 

South  Carolina . 

0.6 

0.8 

South  Dakota  . 

. . . 

0.0 

0.0 

Tennessee  . 

1.6 

3.0 

Texas  . 

1.6 

0.6 

Vermont  . 

0.0 

0.1 

Virginia  . 

West  Virginia . 

. : . 

Wisconsin . 

. i .  ^ . 

. 

Based  on  the  state-by-state 
contribution  analysis,  there  are  22  states 
and  the  District  of  Columbia  S'*  which 
contribute  0.8  ppb  or  more  to 
downwind  8-hour  ozone  nonattainment. 
These  states  are:  Alabama,  Arkansas, 
Connecticut,  Delaware,  the  District  of 
Columbia,  Florida,  Georgia,  Illinois, 
Indiana,  Kentucky,  Louisiana, 

Maryland,  Michigan,  Mississippi,  New 
Jersey,  North  Carolina,  Ohio,  Oklahoma, 


Pennsylvania,  Tennessee,  Texas, 
Virginia,  and  West  Virginia.  In  Table 
IV.C-20,  we  provide  a  list  of  the 
downwind  nonattainment  counties  to 
which  each  upwind  state  contributes  0.8 
ppb  or  more  (i.e.,  the  upwind  state  to 
downwind  nonattainment  “linkages”). 

There  are  22  states  and  the  District  of 
Columbia  which  contribute  0.8  ppb  or 
more  to  downwind  8-hour  ozone 
maintenance.  These  states  are:  Alabama, 
Arkansas,  Connecticut,  Delaware,  the 


District  of  Columbia,  Florida,  Georgia, 
Indiana,  Kansas,  Kentucky,  Louisiana, 
Maryland,  Mississippi,  New  Jersey,  New 
York,  North  Carolina,  Ohio,  Oklahoma, 
Pennsylvania,  South  Carolina, 
Tennessee,  Virginia,  and  West  Virginia. 
In  Table  IV.C-21,  we  provide  a  hst  of 
the  downwind  nonattainment  counties 
to  which  each  upwind  state  contributes 
0.8  ppb  or  more  (i.e.,  the  upwind  state 
to  downwind  nonattainment  “linkages”). 


Table  I V.C-20— Upwind  State  to  Downwind  Nonattainment  “Linkages”  for  8-Hour  Ozone 


Upwind  State 

Number  of 
linkages 

Counties  containing  downwind  24-hour  PW 

b ;  nonattainment  sites  (monitoring  site  ID) 

Alabama  . 

8 

East  Baton  Rouge, 

Brazoria,' TX 

Harris,  TX 

Harris,  TX 

Harris,  TX 

Harris,  TX 

LA 

(480391004) 

(482010051) 

(482010055) 

(482010062) 

(482010066) 

(220330003) 

Harris,  TX 

Tarrant,  TX 

(482011039) 

(484391002) 

Arkansas  . 

3 

East  Baton  Rouge, 

Brazoria,  TX 

Tarrant,  TX 

LA 

(480391004) 

(484391002) 

(220330003) 

¥ 

fr 

r 

I 

f 

I 


As  noted  above,  we  combined  Maryland  and 
the  District  of  Columbia  as  a  single  entity  in  our 
contribution  modeling.  This  is  a  logical  approach 


because  of  the  small  size  of  the  District  of  Columbia 
and,  hence,  its  emissions  and  its  close  proximity  to 
Maryland.  Under  our  analysis,  Maryland  and  the 


District  of  Columbia  are  linked  as  significant 
contributors  to  the  same  downwind  nonattainment 
counties. 
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Table  IV.C-20— Upwind  State  to  Downwind  Nonattainment  “Linkages”  for  8-Hour  Ozone— Continued 


Upwind  State 

Number  of 
linkages 

1  i 

1  1 

1  1 

Counties  containing  downwind  24-hour  PM 

2  5  nonattainment  sites  (monitoring  site  ID) 

Connecticut  . 

1 

Suffolk,  NY 

T 

(361030009) 

Delaware  . 

3 

Suffolk,  NY 

Suffolk,  NY 

Philadelphia,  PA 

(361030002) 

(361030009) 

(421010024) 

Florida  . 

2 

Harris,  TX 

Tarrant,  TX 

(482010062) 

(484391002) 

Georgia . 

7 

Brazoria,  TX 

Harris,  TX 

Harris,  TX 

Harris,  TX 

Harris,  TX 

Harris,  TX 

(480391004) 

(482010051) 

(482010055) 

(482010062) 

(482010066) 

(482011039) 

Tarrant,  TX 

(484391002) 

Illinois  . 

2 

Suffolk,  NY 

Harris,  TX 

(361030009) 

(482010055) 

Ifidiana . 

3 

Suffolk,  NY 

Suffolk,  NY 

Philadeiphia,  PA 

(361030002) 

(361030009) 

(421010024) 

Kentucky . 

6 

Suffolk,  NY 

Philadelphia,  PA 

Harris,  TX 

Harris,  TX 

Harris,  TX 

Harris,  TX 

(361030002) 

(421010024) 

(482010051) 

(482010055) 

(482010062) 

(482011039) 

Louisiana  . 

7 

Brazoria,  TX 

Harris,  TX 

Harris,  TX 

Harris,  TX 

Harris,  TX 

Harris,  TX 

(480391004) 

(482010051) 

(482010055) 

(482010062) 

(482010066) 

(482011039) 

Tarrant,  TX 

(484391002) 

Maryland . 

3 

Suffolk,  NY 

Suffolk,  NY 

Philadelphia,  PA 

(361030002) 

(361030009) 

(421010024) 

Michigan  . 

1 

Suffolk,  NY 

(361030009) 

Mississippi  . 

8 

East  Baton  Rouge, 

Brazoria,  TX 

Harris,  TX 

Harris,  TX 

Harris,  TX 

Harris,  TX 

LA 

(480391004) 

(482010051) 

(482010055) 

(482010062) 

(482010066) 

(220330003) 

- 

Harris,  TX 

Tarrant,  TX 

(482011039) 

(484391002) 

New  Jersey  . 

3 

Suffolk,  NY 

Suffolk,  NY 

Philadelphia,  PA 

(361030002) 

(361030009) 

(421010024) 

* 

North  Carolina  . 

3 

Suffolk,  NY 

Suffolk,  NY 

Philadelphia,  PA 

(361030002) 

(361030009) 

(421010024) 

Ohio . 

3 

Suffolk,  NY 

Suffolk,  NY 

Philadelphia,  PA 

(361030002) 

(361030009) 

(421010024) 

Oklahoma . 

1 

Tarrant,  TX 

(484391002) 

Pennsylvania . 

2 

Suffolk,  NY 

Suffolk,  NY 

(361030002) 

(361030009) 

Tennessee  . 

7 

Philadelphia,  PA 

Brazoria,  TX 

Harris,  TX 

Harris,  TX 

Harris,  TX 

Harris,  TX 

(421010024) 

(480391004) 

(482010051)  . 

(482010055) 

(482010062) 

(482010066) 

Harris,  TX 

(482011039) 

Texas  . 

1 

East  Baton  Rouge, 

LA 

- 

(220330003) 

Virginia  . 

3 

Suffolk,  NY 

Suffolk,  NY 

Philadelphia,  PA 

(361030002) 

(361030009) 

(421010024) 

West  Virginia  . 

3 

Suffolk,  NY 

Suffolk,  NY 

Philadelphia,  PA 

(361030002) 

(361030009) 

(421010024) 

Table  I V.C-21— Upwind  State  to  Downwind  Maintenance  “Linkages”  for  8-Hour  Ozone 


1 - 

i 

_ - _ _ _ 

Counties  containing  downwind  24-hour  PM2  5  nonattainment  sites  (monitoring  site  ID) 

Alabama  . 

6 

DeKalb,  GA 

Fulton,  GA 

I 

Harris,  TX 

Harris,  TX 

Harris,  TX 

Tarrant,  TX. 

(130890002) 

(131210055) 

(482010024) 

(482010029) 

(482011050) 

(484392003). 

Arkansas  . 

4 

Dallas,  TX 

Dallas,  TX 

Harris,  TX 

Tarrant,  TX 

(481130069) 

(481130087) 

(482011050) 

(484392003) 

Connecticut  . 

1 

Westchester,  NY 

(361192004) 

Delaware  . 

1 

Bucks,  PA 

• 

(420170012) 

Florida  . 

4 

DeKalb,  GA 

Fulton,  GA 

Harris,  TX 

Harris,  TX 

(130890002) 

(131210055) 

(482010024) 

(482010029) 

Georgia . 

4 

Harris,  TX 

Harris,  TX 

Harris,  TX 

Tarrant,  TX 

(482010024) 

(482010029) 

(482011050) 

(484392003) 

1 

Indiana . . . 

4 

Fairfield,  CT 

New  Haven,  CT 

Westchester,  NY 

Bucks,  PA 

(90010017) 

(90093002) 

(361192004) 

(420170012) 

Kansas  . 

1 

Dallas,  TX 

(481130069) 

. 

Kentucky . 

6 

Fairfield,  CT 

Fairfield,  CT 

Fairfield,  CT 

New  Haven,  CT 

Westchester,  NY 

Bucks,  PA. 

(90010017) 

(90011123) 

(90013007) 

(90093002) 

(361192004) 

(420170012). 
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Table  lV.C-21— Upwind  State  to  Downwind  Maintenance  “Linkages”  for  8-Hour  Ozone— Continued 


Upwind  State 

Number  of 
linkages 

Counties  containing  downwind  24-hour  PM 

2 ;  nonattainment  sites  (monitoring  site  ID) 

Louisiana . 

6 

Dallas,  TX 

Dallas,  TX 

Harris,  TX 

Harris,  TX 

Harris,  TX 

Tarrant,  TX. 

(481130069) 

(481130087) 

(482010024) 

(482010029) 

(482011050) 

(484392003). 

Maryland . 

6 

Fairfield,  CT 

Fairfield,  CT 

Fairfield,  CT 

New  Haven,  CT 

Westchester,  NY 

Bucks,  PA. 

(90010017) 

(90011123) 

(90013007) 

(90093002) 

(361192004) 

(420170012). 

Mississippi  . 

7 

DeKalb,  GA 

Fulton,  GA 

Dallas,  TX 

Harris,  TX 

Harris,  TX 

Harris,  TX. 

(130890002) 

(131210055) 

(481130087) 

(482010024) 

(482010029) 

(482011050). 

Tarrant,  TX 

(484392003) 

New  Jersey  . 

6 

Fairfield,  CT 

Fairfield,  CT 

Fairfield,  CT 

New  Haven,  CT 

Westchester,  NY 

Bucks,  PA. 

(90010017) 

(90011123) 

(90013007) 

(90093002) 

(361192004) 

(420170012). 

New  York . . 

5 

Fairfield,  CT 

Fairfield,  CT 

Fairfield,  CT 

New  Haven,  CT 

Bucks,  PA 

(90010017) 

(90011123) 

(90013007) 

(90093002) 

(420170012) 

North  Carolina . 

.  5 

Fairfield,  CT 

Fairfield,  CT 

New  Haven,  CT 

Westchester,  NY 

Bucks,  PA 

(90011123) 

(90013007) 

(90093002) 

(361192004) 

(420170012) 

Ohio . 

6 

Fairfield,  CT 

Fairfield,  CT 

Fairfield,  CT 

New  Haven,  CT 

Westchester,  NY 

Bucks,  PA. 

(90010017) 

(90011123) 

(90013007) 

(90093002) 

(361192004) 

(420170012). 

Oklahoma . 

3 

Dallas,  TX 

Dallas,  TX 

Tarrant,  TX 

(481130069) 

(481130087) 

(484392003) 

Pennsylvania . 

5 

Feurfield,  CT 

Fairfield,  CT 

Fairfield,  CT 

New  Haven,  CT 

Westchester,  NY 

(90010017) 

(90011123) 

(90013007) 

(90093002) 

(361192004) 

South  Carolina  . 

2 

Fulton,  GA 

Harris,  TX 

(131210055) 

(482010029) 

Tennessee  . 

5 

DeKalb,  GA 

Fulton,  GA 

Bucks,  PA 

Harris,  TX 

Harris,  TX 

(130890002) 

(131210055) 

(420170012) 

(482010024) 

(482011050) 

Virginia  . 

6 

Fairfield,  CT 

Fairfield,  CT 

Fairfield,  CT 

New  Haven,  CT 

Westchester,  NY 

Bucks,  PA. 

(90010017) 

(90011123) 

(90013007) 

(90093002) 

(361192004) 

(420170012). 

West  Virginia . 

6 

Fairfield,  CT 

Fairfield,  CT 

Fairfield,  CT 

New  Haven,  CT 

Westchester,  NY 

Bucks,  PA. 

(90010017) 

(90011123) 

(90013007) 

(90093002) 

(361192004) 

(420170012). 

D.  Proposed  Methodology  To  Quantify 
Emissions  That  Significantly  Contribute 
or  Interfere  With  Maintenance 

In  this  section,  EPA  explains  its 
general  approach  to  quantifying  the 
amount  of  emissions  that  represent 
significant  contribution  and  interference 
with  maintenance.  EPA  then  applies 
that  approach  for  the  three  different 
NAAQS  being  addressed  in  today’s 
notice;  The  1997  ozone  NAAQS,  the 
1997  annual  PM2.5  NAAQS  and  the  2006 
24-hoiu  PM2.5  NAAQS. 

With  respect  to  the  1997  ozone 
NAAQS,  we  apply  this  methodology  to 
fully  quantify  the  significant 
contribution  and  interference  with 
maintenance  for  16  states.  We  also  use 
the  methodology  fo  quantify,  for  10 
additional  states,  NOx  emissions 
reductions  that  are  necessary  to  make 
measiuable  progress  towards 
eliminating  their  significant 
contribution  and  interference  with 
maintenance.  Additional  information 
gathering  and  analysis  is  needed  to 
determine  the  extent  to  which  further 
reductions  firom  these  states  may  be 
needed  to  fully  eliminate  significant 
contribution  and  interference  with 
maintenance  with  the  ozone  NAAQS. 

As  is  further  explained  in  section 
IV.D.2.b  EPA  will  fully  address  this 
issue  in  a  future  rulemaking  as  quickly 
as  possible. 

With  respect  to  the  annual  PM2.5 
NAAQS,  this  proposal  finds  that  24 


eastern  states  have  SO2  and  NOx 
emission  reduction  responsibilities.  We 
apply  the  proposed  methodology  to 
fully  quantify  the  SO2  and  NOx 
emissions  from  each  of  these  states  that 
significemtly  contribute  to  or  interfere 
with  maintenance  in  downwind  areas. 

With  respect  to  the  24-hour  PM2.5 
NAAQS, This  proposal  finds  that  25 
eastern  states  have  emission  reduction 
responsibilities.  We  use  the  proposed 
methodology  to  quantify  emissions 
reductions  that  these  states  must 
achieve  to  make,  at  a  minimum, 
measurable  progress  towards 
eliminating  the  state’s  significant 
contribution  and  interference  with 
maintenance.  Further  analysis  will  be 
needed  to  determine  if  these  reductions 
are  sufficient  to  fully  eliminate  any  or 
all  of  these  states’  significant 
contribution  and  interference  with 
maintenance  for  purposes  of  the  24-hour 
PM2.5  standard.  As  is  explained  in 
greater  detail  in  section  IV.D.2.a,  EPA 
intends  to  finalize,  to  the  extent  possible 
a  determination  of  the  complete  amount 
of  emissions  that  represents  significant 
contribution  and  interference  with 
maintenance.  If  further  analysis  shows 
that  the  amounts  of  emissions  proposed 
in  today’s  notice  include  all  emissions 
that  significantly  contribute  or  interfere 
with  maintenance  of  the  24-hour  PM2.5 
standard  or  that  more  SO2  emissions 
should  be  included,  we  believe  that  we 
will  be  able  to  issue  a  supplemental 
proposal  and  finalize  a  rule  fully 


quantifying  significant  contribution  and 
interference  with  maintenance  with 
respect  to  the  24-hour  PM2.5  standard.  If 
further  analysis  shows  that  other 
reductions  should  be  considered  as  part 
of  significant  contribution  or 
interference  with  maintenance  with 
respect  to  the  24-hour  PM2.5  standard 
these  emissions  would  be  fully 
addressed  in  a  separate  rulemaking 
effort. 

1.  Explanation  of  Proposed  Approach 
To  Quantify  Significant  Contribution 

After  using  air  quality  analysis  to 
identify  upwind  states  that  are  “linked” 
to  downwind  air  quality  monitoring 
sites  with  nonattainment  and 
maintenance  problems  because  the 
upwind  states’  emissions  contribute  one 
percent  or  more  to  the  air  quality  value 
at  the  downwind  site,  EPA  quantifies 
the  portion  of  each  state’s  contribution 
that  constitutes  its  “significant 
contribution”  and  “interference  with 
maintenance.” 

This  section  describes  the 
methodology  developed  by  EPA  for  this 
analysis  and  then  explains  how  that 
methodology  is  applied  to  measure 
significant  contribution  and  interference 
with  maintenance  with  respect'  to  the 
PM2.5  NAAQS  and  the  ozone  NAAQS. 
For  this  portion  of  the  analysis,  EPA 
expands  upon  the  methodology  used  in 
the  NOx  SIP  Call  and  CAIR,  but 
modifies  it  in  significant  respects.  In  the 
NOx  SIP  Call  and  CAIR^  EPA’s 
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methodology  relied  upon  defining 
significant  contribution  as  those 
emissions  that  could  be  removed  w^ith 
the  use  of  “highly  cost  effective” 
controls.  In  this  action,  rather  than 
relying  solely  on  determining 
reductions  based  on  “highly  cost  • 
effective”  controls,  EPA  uses  a  number 
of  factors  that  account  for  both  cost  and 
air  quality  improvement.  Furthermore, 
unlike  the  NOx  SIP  Call  and  CAIR 
where  EPA  only  defined  an  amount  of 
reductions  needed  to  address  significant 
contribution  to  nonattainment,  EPA  is 
proposing  to  define  an  amount  of 
emissions  reductions  that  addresses 
both  significant  contribution  to 
nonattainment  and  interference  with 
maintenance. 

The  methodology  takes  into  account 
both  the  DC  Circuit  Court’s 
determination  that  EPA  may  considet 
cost  when  measuring  significant 
contribution,  Michigan,  213  F.3d  at  679, 
and  its  rejection  of  the  manner  in  which 
cost  was  used  in  the  CAIR  analysis. 

North  Carolina,  531  F.3d  at  917.  It  also 
recognizes  that  the  Court  accepted — but 
did  not  require — EPA’s  use  of  a  single, 
uniform  cost  threshold  to  measure 
significant  contribution.  Michigan,  213 
F.3d  at  679. 

The  methodology  defines  each  state’s 
significant  contribution  and  interference 
with  maintenance  as  the  emissions  that 
can  be  eliminated  for  a  specific  cost. 
Unlike  the  NOx  SIP  Call  and  CAIR, 
where  EPA’s  significant  contribution 
analysis  had  a  regional  focus,  the 
methodology  used  in  today’s  proposal 
focuses  on  state-specific  factors.  The 
methodology  uses  a  multi-step  process 
to  analyze  costs  and  air  quality  impacts, 
identify  appropriate  cost  thresholds, 
quantify  reductions  available,  from  EGUs 
in  each  state  at  those  thresholds,  and 
consider  the  impact  of  variability  in 
ECU  operations. 

In  step  one,  EPA  identifies  what 
emissions  reductions  are  available  at 
various  costs,  quantifying  emissions 
reductions  that  would  occur  within 
each  state  at  ascending  costs  per  ton  of 
emissions  reductions.  For  purposes  of 
this  discussion,  we  refer  to  these  as, 

“cost  curves”. 

In  step  two,  EPA  uses  an  air  quality 
assessment  tool  to  estimate  the  impact 
that  the  combined  reductions  available 
from  upwind  contributing  states  and  the 
downwind  state,  at  different  cost-per- 
ton  levels,  would  have  on  air  quality  at 
downwind  monitor  sites  that  had 
nonattainment  and/or  maintenance 
problems. 

In  step  three,  EPA  examines  cost  and 
air  quality  information  to  identify  cost 
“breakpoints.”  Breakpoints  are  the 
places  where  there  is  a  noticeable 


change  on  one  of  the  cost  curves,  such 
as  a  point  where  a  large  reduction 
occurs  because  a  certain  type  of 
emissions  control  becomes  cost- 
effective.  EPA  then  uses  a  multi-factor 
assessment  to  determine  the  amount  of 
emissions  that  represents  significant 
contribution  to  nonattainment  and 
interference  with  maintenance.  The 
factors  considered  include  both  the  air 
quality  and  cost  considerations  used  in 
developing  the  breakpoints  along  with 
additional  air  quality  and  cost 
considerations.  This  assessment  is 
performed  for  each  transported  NAAQS 
pollutant  or  precursor  which  EPA  has 
concluded  must  be  regulated  due  to  its 
impact  on  downwind  receptors.  In  this 
rule,  as  discussed  in  section  IV.B,  EPA 
is  proposing  to  regulate  SO2  and  NOx. 
The  methodology  also  allows  EPA, 
where  appropriate,  to  define  multiple 
cost  thresholds  that  vary  for  a  particular 
pollutant  for  different  upwind  states. 

In  step  four,  EPA  quantifies  the 
emissions  reductions  available  in  each 
“linked”  state  at  the  appropriate  cost 
threshold.  This  information  is  then  used 
to  develop  a  state  “budget,”  representing 
the  remaining  emissions  for  the  state  in 
an  average  year,  and  to  identify  a 
variability  limit  associated  with  that 
budget.  These  budgets  and  variability 
limits  are  used  to  develop  enforceable 
requirements  under  the  proposed  and 
two  alternative  remedy  options.  State 
emissions  budgets  are  discussed  in 
section  IV.E  and  the  variability  limit  is 
discussed  in  section  IV.F. 

EPA’s  proposed  methodology 
considers  both  cost  and  air  quality 
factors  to  address  complex 
circumstances.  We  believe  it  is 
important  to  consider  both  factors 
because  circumstances  related  to 
different  downwind  receptors  can  vary 
and  consideration  of  multiple  factors 
can  help  EPA  appropriately  identify 
each  state’s  significant  contribution 
under  different  circumstances.  For 
instance,  there  may  be  cases  when 
upwind  states  contributing  to  a  specific 
downwind  honattainment  area  have 
already  done  a  great  deal  to  reduce 
emissions  while  the  downwind  state  in 
which  the  nonattainment  area  is  located 
has  done  very  little.  Conversely,  the 
downwind  state  may  have  made  large 
reductions  while  one  or  more 
contributing  upwind  states  may  have 
done  very  little.  There  may  be  cases 
where  some  states  (upwind  or 
downwind)  have  large  emissions  (and  a 
correspondingly  large  impact 
downwind)  not  because  their  sources 
are  poorly  controlled,  but  because  they 
have  a  greater  number  of  sources — the 
operation  of  which  is  critical  to  the 
reliability  of  the  electric  grid. 


Conversely ,*there  may  be  cases  where  a 
state  (upwind  or  downwind)  contributes 
less  in  total  emissions  because  it  has  a 
smaller  number  of  plants,  but  those 
plants  are  poorly  controlled  and  could 
be  better  controlled  at  a  relatively  low 
cost. 

Air  quality  factors  alone  are  not  able 
to  discern  these  types  of  differences. 

Using  both  air  quality  and  cost  factors 
allows  EPA  to  consider  the  full  range  of 
circumstances  and  state-specific  factors 
that  affect  the  relationship  between 
upwind  emissions  and  downwind 
nonattainment  and  maintenance 
problems.  For  example,  considering  cost 
takes  into  account  the  extent  to  which 
existing  plants  are  already  controlled  as 
well  as  the  potential  for,  and  relative 
difficulty  of,  additional  emissions 
reductions.  Therefore,  EPA  believes  that 
it  is  appropriate  to  consider  both  cost 
and  air  quality  metrics  when 
quantifying  each  state’s  significant 
contribution. 

This  methodology  is  consistent  with 
the  statutory  mandate  in  section 
110(a)(2)(D)(i)(I)  which  requires  upwind 
states  to  prohibit  emissions  that 
significantly  contribute  to 
nonattainment  or  interfere  with 
maintenance  in  another  state,  but  does 
not  shift  the  responsibility  for  achieving 
or  maintaining  the  NAAQS  to  the 
upwind  state. 

In  developing  and  implementing  this  • 
methodology,  EPA  was  cognizant  of  a 
number  of  factors.  First,  in  many  areas, 
transported  emissions  are  a  key 
component  of  the  downwind  air  quality 
problem.  Second,  there  are  large 
amounts  of  low  cost  emission  reduction 
opportunities  in  upwind  states.  Third, 
EPA  recognizes  that  section  110(a)(2)(D) 
does  not  grant  EPA  authority  to  require 
emissions  reductions  solely  because 
they  provide  large  health  and 
environmental  benefits:  reductions 
required  pursuant  to  section 
110(a)(2)(D)(i)(I)  must  be  related  to  the 
goal  of  eliminating  upwind  state 
emissions  that  significantly  contribute 
to  nonattainment  or  interfere  with 
maintenance  of  the  NAAQS  in 
downwind  areas. 

Fourth,  EPA  is  cognizant  of  the 
relationship  between  the  upwind  and 
downwind  state  requirements  in  the 
Act.  The  Act  requires  upwind  states  to 
eliminate  significant  interstate  pollution 
transport  under  section  110(a)(2)(D).  It 
also  requires  each  state  to  assure 
attainment  and  maintenance  of  the 
NAAQS  within  its  borders.  Thus,  a 
downwind  state  must  adopt  controls  to 
demonstrate  timely  attainment  of  the 
NAAQS  despite  any  pollution  transport 
from  upwind  states  that  is  not 
eliminated  under  section  110(a)(2)(D)y 
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Given  this  structure,  interpreting 
significant  contribution  and  interfere 
with  maintenance  inherently  involves  a 
policy  decision  on  how  much  emissions 
control  responsibility  should  be 
assigned  to  upwind  states,  and  how 
much  responsibility  should  be  left  to 
downwind  states.  In  virtually  all  areas, 
PM2.5  and  ozone  problems  result  from  a 
combination  of  local,  in-state,  and 
upwind  state  emissions.  EPA’s  proposed 
methodology  for  determining  what 
portion  of  a  state’s  total  contribution  is 
its  significant  contribution  and 
interference  with  maintenance  is 
intended  to  assign. a  substantial  but 
reasonable  amount  of  responsibility  to 
upwind  states. 

There  are  several  reasons  that  EPA 
believes  upwind  state  sources 
contributing  to  air  quality  degradation 
in  a  downwind  state  should  bear 
substantial  responsibility  to  control 
their  emissions.  First,  the  plain  language 
of  this  good  neighbor  provision  requires 
upwind  states  to  prohibit  emissions  that 
significantly  contribute  to 
nonattainment  or  interfere  with 
maintenance  in  a  downwind  state. 
Second,  interstate  pollution  transport 
increases  pollution  levels  and  health 
risks  in  the  downwind  state.  Third,  the 
influx  of  pollution  from  upwind  states 
raises  the  pollution  level  in  a  downwind 
state,  making  it  necessary  for  the 
downwind  state  to  obtain  deeper 
pollution  reductions  to  attain  and 
maintain  air  quality  standards,  which 
increases  costs  of  control  in  the 
downwind  state.  Fourth,  from  the 
standpoint  of  a  downwind  state,  the 
pollution  contribution  of  each  upwind 
state  adds  up  to  a  larger,  cumulative 
degradation  of  the  downwind  state’s  air 
quality.  Fifth,  reducing  interstate 
pollution  enhances  prospects  that 
attainment  in  downwind  states  can  be 
achieved  within  the  Act’s  deadlines  and- 
as  expeditiously  as  practicable.  All  of 
these  points  support  the  position  that 
upwind  state  sources  should  bear 
substantial  responsibility  to  control 
their  emissions. 

On  the  other  hand,  the  proposed 
methodology  ensures  that  upwind  states 
are  not  required  to  shoulder  the  entire 
responsibility  for  the  downwind  state’s 
attainment  and  maintenance  of  the 
NAAQS.  Among  other  things,  our 
methodology  implicitly  assumes 
controls  at  the  same  cost  per  ton  level 
in  the  downwind  state  as  in  the  upwind 
contributing  states.®^  In  addition,  in 


We  also  recognize  that  there  can  be  reasons  to 
depart  from  an  equal  cost  per  ton  allocation  of 
responsibility  before  a  receptor’s  attainment  and 
maintenance  problem  is  fully  resolved,  such  as 
when  a  receptor’s  air  quality  problem  has  an 
unusually  high  local  component. 


almost  all  cases,  states  with  downwind 
nonattainment  and  maintenance  areas 
are  also  required  to  reduce  emissions 
based  on  the  fact  that  they  are  also 
upwind  states  that  are  “linked”  to  other 
downwind  states  with  nonattainment 
and  maintenance  problems. 

The  proposed  methodology  also 
directly  ties  each  state’s  reduction 
requirements  to  EPA’s  analysis  of  that 
state’s  significant  contribution  and 
interference  with  maintenance.  The 
required  reductions  would  provide  very 
substantial  air  quality  improvements. 

For  the  annual  PM2.5  standard,  EPA 
projects  that  this  rule  will  help  assure 
that  all  but  one  area  in  the  East  attain 
the  standard  by  2014.  It  will  also  help 
a  number  of  areas  achieve  the  standard 
earlier.  The  methodology  provides 
similar  assistance  for  ozone,  assuring 
upwind  reductions  that  will  mitigate  the 
amount  that  downwind  states  may  need 
to  do.  It  reduces  ozone  concentration 
levels  in  2012  and  helps  assure  that 
even  absent  this  additional  local 
control,  all  but  3  areas’  nonattainment 
and  maintenance  problems  are  resolved 
by  2014.  Air  quality  in  the  few  areas 
with  remaining  problems  will  be 
improved,  providing  both  health 
benefits  and  assistance  for  these  local 
areas  in  meeting  the  NAAQS 
requirements. 

a.  Step  1.  Emissions  Reductions  Cost 
Curves 

The  first  step  in  EPA’s  methodology 
for  determining  the  quantity  of 
emissions  that  represents  each  state’s 
significant  contribution  is  to  identify 
reductions  available  at  different  costs. 

To  do  so,  EPA  developed  a  set  of  cost 
curves  that  show,  at  various  cost 
increments,  the  available  emissions 
reductions  for  ECUs  in  a  state.  In  other 
words,  EPA  determined  for  specific  cost 
per  ton  thresholds,  the  emissions 
reductions  that  would  be  achieved  in  a 
state  if  all  ECUs  in  that  state  used  all 
emission  controls  and  emission 
reduction  measures  available  at  that  cost 
threshold.  The  zero  point  of  the  curve 
shows  what  emissions  would  occur 
absent  any  additional  investment  in 
emissions  reductions  (j.e.,  the  base  case 
emissions).  Additional  points  on  the 
curves  show  the  emissions  that  would 
occur  after  the  installation  of  all 
controls  that  could  be  installed  at 
specific  cost  levels  (dollars  per  ton  of 
emissions  reduced).  In  developing  these 
cost  curves,  EPA  used  IPM  to  identify 
costs  for  reducing  emissions  from  ECUs 
by  modeling  emissions  reductions 
available  at  multiple  cost  increments. 
EPA  also  applied  the  same  cost 
constraint  for  each  state  in  each 
modeling  iteration.  For  example,  in  one 


iteration,  all  covered  sources  in  the 
states  examined  were  constrained  to 
emit  at  levels  achievable  by  the 
application  of  all  controls  available  for 
$100/ton.  In  a  second  iteration,  all  states 
examined  were  assumed  to  achieve  all 
reductions  in  each  state  that  were 
available  at  $200/ton.  The  resulting  cost 
curves  for  SO2  and  annual  NOx  can  be 
found  in  section  IV.D.2.a  of  this 
preamble  and  the  curves  for  ozone 
season  NOx  in  section  IV.D.2.b.For 
more  detail  on  the  development  of  the 
cost  curves,  see  the  TSD,  “Analysis  to 
Quantify  Significant  Contribution,”  in 
the  docket  for  this  rule. 

Although  the  cost  curves  presented  in 
this  proposal  only  include  ECU 
reductions,  EPA  also  conducted  a 
preliminary  assessment  of  reductions 
available  for  source  categories  other  . 
than  ECUs.  This  preliminary  assessment 
suggested  that  there  likely  would  be 
very  large  emissions  reductions 
available  from  ECUs  before  costs  reach 
the  point  for  which  non-EGU  sources 
have  available  reductions.  EPA  therefore 
■initially  created  cost  curves  based  solely 
on  reductions  from  ECUs  and 
determined  appropriate  cost  thresholds 
based  on  that  analysis.  EPA  then  re¬ 
examined  non-EGUs  to  determine  the 
accuracy  of  its  initial  assumptions  that 
there  were  little  or  no  reductions 
available  from  non-EGUs  at  costs  lower 
than  the  thresholds  that  EPA  had 
chosen.  EPA’s  analysis  of  the  costs  of 
and  opportunities  for  non-EGU 
emissions  reductions  is  discussed  in 
more  detail  in  section  IV.D.3,  later.  For 
the  reasons  explained  in  that  section, 
EPA  believes  there  are  little  or  no  non- 
EGU  reductions  available  at  the  cost 
thresholds  used  in  this  rule.  Therefore, 
EPA  believes  it  is  reasonable  at  this  time 
to  use  cost  curves  that  include  only  EGU 
reductions.  However,  EPA  is  continuing 
to  conduct  analyses  and  believes  that  it 
will  be  necessary  to  further  consider 
non-EGU  emission  reduction 
opportunities  in  future  transport  rules. 

To  develop  cost  curves,  emissions 
available  at  various  costs  were  assessed 
in  2012  for  ozone  season  NOx  and  2014 
for  annual  NOx  and  SO2.  As  described 
in  section  V.C,  EPA  coordinated  the 
deadlines  for  eliminating  significant 
contribution  and  interference  with 
maintenance  with  the  NAAQS 
attainment  deadlines  for  downwind 
states  and  determined  that  all 
significant  contribution  and  interference 
with  maintenance  with  respect  to  the 
1997  and  2006  PM2.5  NAAQS  must  be 
eliminated  by  2014,  or  as  expeditiously 
as  practicable.  The  cost  curves  show, 
among  other  things,  that  the  amount  of 
emissions  reductions  that  can  be 
achieved  for  a  given  cost  varies  over 
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time.  This  is  true  because,  among  other 
things,  control  options  that  are  available 
in  a  longer  timeframe  may  not  be 
available  in  a  shorter  timeframe.  For 
instance,  it  takes  approximately  27 
months  to  build  a  flue  gas 
desulfurization  unit  (FGD,  or 
“scrubber”)  to  reduce  SO2  emissions 
(Boilermaker  Labor  Analysis  and 
Installation  Timing,  USEPA,  March 
2005),  so  if  this  rule  is  finalized  in  mid- 
2011,  emissions  reductions  from 
scrubbers  by  2012  or  2013  can  only 
reasonably  be  achieved  if  that  scrubber 
either  exists  today,  or  if  jt  is  currently 
under  construction.  However,  by  2014, 
additional  reductions  could  be  obtained 
from  the  construction  of  new  scrubbers. 

It  takes  approximately  21  months  to 
construct  a  selective  catalytic  reduction 
(SCR)  unit  to  reduce  emissions  of  NOx. 
(Boilermaker  Labor  Analysis  and 
installation  Timing,  USEPA,  March 
2005). 

There  are  approximately  30  months 
between  mid-2011  (when  the  Agency 
anticipates  finalizing  this  rule)  and 
January  2014  (the  proposed  Phase  2 
compliance  deadline).  EPA  believes  this 
is  sufficient  time  for  sources  to  install 
the  advanced  emissions  controls 
projected  to  be  retrofit.  EPA  expects 
about  14  GW  of  FGD  and  less  than  1  GW 
of  SCR  capacity  to  be  retrofit  for  Phase 
2  of  this  rule.  This  is  significantly  less 
than  the  capacity  that  was  retrofit  in  the 
same  length  of  time  after  CAIR  was 
finalized.  EPA  is  not  aware  of  problems 
or  issues  with  sources  meeting  the  CAIR 
compliance  deadlines,  either  in 
equipment  deliveries  or  labor 
availability.  EPA  believes  the  proposed 
Transport  Rule  compliance  deadlines 
are  reasonable,  and  will  result  in 
emissions  reductions  as  quickly  as 
practicable,  delivering  health  benefits  to 
the  public  and  aiding  states  with 
NAAQS  attainment  deadlines. 

EPA  requests  comment  on  the 
schedule  for  scrubber  and  SCR 
installations,  the  availability  of 
boilermaker  labor,  and  any  comment  on 
whether  there  might  be  alternative  post¬ 
combustion  cost-effective  technologies 
that  could  reduce  SO2  and/or  NOx 
emissions.  We  also  solicit  comment  on 
whether  advanced  coal  preparation 
processes  might  provide  emissions 
reductions  at  the  significant 
contribution  cost  levels  identified  in 
this  proposal,  whether  such  processes 
have  been  commercialized,  and  what 
the  costs  will  be.  In  addition,  EPA  seeks 
comment  on,  whether  other  factors, 
such  as  other  EPA  regulatory  actions, 
will  create  an  increase  in  boilermaker 
demand  earlier  than  today’s  proposal,  in 
2010  and  beyond.  We  solicit  comments 
on  whether  other  factors  might  increase 


demand  for  boilermakers  or  control 
equipment,  and  what  these  factors 
would  be.  Gomments  in  support  of  or 
opposed  to  the  proposed  compliance 
deadlines  should  include  information  to 
support  the  commenter’s  position. 

Unlike  add-on  pollution  controls  such 
as  scrubbers  and  SGRs,  EPA  believes 
that  low-NOx  burners  could  be  installed 
by  2012.  See  TSD,  “Installation  Timing 
for  Low  NOx  Burners,”  in  the  docket  for 
this  rule. 

EPA  also  believes  that  sources  can 
switch  coals  by  2012.  Eastern 
bituminous  coals  used  for  power 
generation  typically  have  more  than 
sufficient  sulfur  content  to  facilitate 
highly  efficient  collection  of  fly  ash  in 
a  cold-side  electrostatic  precipitator 
(ESP).  Some  ESPs  that  operate  at 
acceptably  high  collection  efficiency 
when  using  a  high-or  m,edium-sulfur 
bituminous  coal  may  experience  some 
loss  in  collection  efficiency  when  a 
lower  sulfur  coal  is  used.  Whether  this 
occurs  on  a  specific  unit,  and  the  extent 
to  which  it  occurs,  would  depend  on  the 
design  margins  built  into  the  existing 
ESP,  the  percentage  change  in  coal 
sulfur  content,  and  other  factors. 
Relatively  inexpensive  practices  to 
maintain  high  ESP  performance  on 
lower  sulfur  bituminous  coals  are 
available  and  are  being  used 
successfully  where  necessary.  These 
include  a  range  of  upgrades  to  ESP 
components  and  flue  gas  conditioning. 

EPA  assumes  in  the  Transport  Rule 
analysis  that  it  will  not  be  necessary  for 
units  that  switch  from  higher  to  lower 
sulfur  bituminous  to  make  a  costly 
replacement  of  the  ESP.  EPA’s  analysis 
therefore  does  not  add  capital  or 
operations  and  maintenance  costs  for 
coal  switching  from  higher  to  lower 
sulfur  bituminous  coals. 

EPA’s  analysis  does  not  allow  a  unit 
designed  for  bituminous  to  switch  to 
(very  low  sulfur)  subbituminous  coal 
unless  the  unit  has  demonstrated  that 
capability  in  the  past.  EPA  assumes 
units  with  that  capability  have  already 
made  any  investments  needed  to  handle 
a  switch  to  subbituminous  coals.  EPA 
therefore  assumes  that  any  modeled  coal 
switching  from  bituminous  to 
subbituminous  has  no  cost  or  schedule 
impact. 

EPA  requests  comment  on  the 
reasonableness  of  EPA’s  assumption 
that  coal  switching  within  the 
bituminous  coal  grades  will  have 
relatively  little  cost  or  schedule  impact 
on  most  units. 

b.  Step  2.  Performing  the  Air  Quality 
Assessment 

In  the  second  step,  EPA  uses  an  air 
quality  assessment  tool  to  estimate  the 


impact  of  the  upwind  emissions 
reductions  on  downwind  ambient 
concentrations. This  tool  is  useful  for 
identifying  cost  breakpoints  for 
significant  improvements  in  downwind 
air  quality  changes,  including  estimated 
effects  on  downwind  attainment.  While 
less  rigorous  than  the  air  quality  models 
used  for  attainment  demonstrations, 

EPA  believes  this  air  quality  assessment 
tool  is  acceptable  for  assessing  the 
impact  of  numerous  options  on  upwind 
reductions  in  the  process  of  identifying 
upwind  state  significant  contribution.  It 
allows  the  Agency  to  analyze  many 
more  potential  scenarios  than  the  time- 
and  resource-intensive  more  refined  air 
quality  modeling  would  permit.  This 
tool  assesses  the  impact  that  reductions 
at  a  given  cost  breakpoint  from  all  of  the 
contributing  states  (as  well  as  the  state 
with  the  nonattainment  area  itself)  had 
on  pollutant  concentrations  at  that 
downwind  area.  The  resulting 
information  is  used  in  step  three.  For 
each  downwind  area  with  a 
nonattainment  and/or  maintenance  . 
problem,  it  shows  the  total 
improvement  in  air  quality  for  each  cost 
level  and  associated  pollutant 
reduction,  the  amount  of  the  remaining 
problem  caused  by  each  upwind  state 
(by  constituent),  and  the  amount  of  the 
remaining  problem  caused  by  sources 
within  the  state  (by  constituent).  It  also 
shows,  overall,  how  much  of  the 
downwind  air  quality  problem  had  been 
addressed  at  different  cost  levels.  More 
detail  on  the  tool  itself,  what  EPA  has 
done  to  verify  the  underlying 
assumptions,  and  the  specific 
application  of  the  tool  to  examining 
significant  contribution  for  ozone  and 
PM2.5  can  be  found  in  the  TSD, 

“Analysis  to  Quantify  Significant 
Contribution,”  in  the  docket  for  this 
rule. 

c.  Step  3.  Identifying  Appropriate 
Cost  Thresholds 

In  the  third  step  of  this  analysis,  EPA 
examines  the  information  developed  in 
the  first  two  steps  to  identify  potential 
cost  thresholds.  It  then  uses  a  multi¬ 
factor  assessment  to  identify  which  cost 

5'*  As  is  discussed  in  the  RIA,  EPA  also  used  the 
CAMx  model  to  perform  air  quality  analysis  of  its 
proposed  remedy  to  address  significant 
contribution.  Results  from  this  modeling  will  not 
exactly  correspond  to  results  from  the  air  quality 
tool  both  because  the  inputs  to  the  air  quality 
modeling  are  different  and  the  sophisticated  model 
more  fully  accounts  for  the  complex  air  chemistry 
interactions.  The  full  air  quality  modeling  looks  at 
the  remedy,  including  reductions  in  upwind  states 
that  do  not  contribute  as  well  as  the  impacts  of  the 
variability  provisions  discussed  later  in  this  section. 
It  also  provides  a  metric  against  which  to  evaluate 
the  air  quality  assessment  tool. 
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threshold  or  thresholds  should  be 
used  to  quantify  states’  significant'  ‘ 
contribution  and  interference  with 
maintenance.  This  new  methodology 
responds  to  the  Court’s  statements  in 
North  Carolina  v.  EPA  both  criticizing 
the  manner  in  which  cost  was  used  in 
the  CAIR  rule  and  acknowledging  its 
prior  acceptance  (in  Michigan  v.  EPA, 

213  F.3d  663)  of  EPA’s  use  of  a  uniform 
cost  threshold  and  the  uniform  control 
requirements  associated  with  the  use  of 
such  a  cost  threshold.  See  North 
Carolina  v.  EPA,.  531  F.3d  at  908, 

917.920.  In  both  the  NOx  SIP  Call  and 
CAIR,  EPA  evaluated  the  cost  of 
controls  relative  to  the  cost  of  controls 
required  by  other  CAA  regulations  to 
identify  a  single  cost  threshold  referred 
to  as  the  “highly-cost-effective” 
threshold.  In  contrast,  in  this  proposed 
rule,  EPA  considers  multiple  factors  to 
identify  appropriate  cost  diresholds, 
allowing  EPA  to  give  greater  weight  to 
air  quality  considerations  and  making  it 
possible  to  tailor  the  significant 
contribution  measurement  more  closely 
to  different  conditions  in  different 
groups  of  states. 

This  step  of  the  analysis  begins  with 
an  examination  of  the  cost  and  air 
quality  data  to  identify  breakpoints  on 
the  emissions  reductions  cost  curves 
developed  in  steps  1  and  2  related  to 
(1)  air  quality  (e.g.,  points  at  which  all 
areas  (other  than  those  with  an 
unusually  predominant  local  pollution 
problem)  reach  attainment  and  have 
maintenance  fully  addressed),  and/or  (2) 
cost  (e.g.,  points  at  which  significant 
reductions  are  available  because  a 
certain  technology  is  widely  deployed). 
EPA  identifies  potential  breakpoints  and 
then  uses  a  multi-factor  assessment  to 
evaluate  whether  one  or  more  of  the 
potential  breakpoints  represent  a 
reasonable  cost  at  which  to  define 
significant  contribution  for  some  or  all 
upwind  states.  The  factors  in  this  multi¬ 
factor  assessment  can  be  divided  into 
two  broad  categories:  Those  that  focus 
on  air  quality  considerations  and  those 
that  focus  on  cost  considerations.  Air 
quality  considerations  include,  for 
example,  how  much  air  quality 
improvement  in  downwind  states 
results  from  upwind  state  emissions 
reductions  at  different  levels;  whether, 
considering  upwind  emissions 
reductions  and  assumed  local  (in-state) 
reductions,  the  downwind  air  quality 
problems  would  be  resolved;  and  the 
components  of  the  remaining 


®^The  cost  thresholds  identified  in  today’s 
proposal  are  specific  to  the  section  110(a)(2)(D) 
requirements  for  the  states  and  NAAQS  considered 
in  this  proposal.  They  do  not  represent  an  agency 
position  on  the  appropriateness  of  such  cost 
thresholds  for  any  other  application  under  the  Act. 


downwind  air  quality  problem  (e.g.,  is 
it  a  predominantly  local  or  in-state 
problem,  or  does  it  still  contain  a  large 
upwind  component).  Cost 
considerations  include,  for  example, 
how  the  cost  per  ton  compares  with  the 
cost  per  ton  of  existing  federal  and  state 
rules  for  the  same  pollutant,  and 
whether  the  cost  per  ton  is  consistent 
with  the  cost  per  ton  of  technologies 
already  widely  deployed  (similar  to  the 
highly-cost-effective  criteria  used  in 
both  the  NOx  SIP  Call  and  CAIR);  the 
cost  increase  required  to  achieve  the 
next  increment  of  air  quality 
improvement;  and  whether,  given 
timing  considerations,  emissions 
reductions  requirements  could  be  more 
costly  than  indicated  in  the  modeling 
because  sources  could  choose  one  short¬ 
term  solution  and  then  switch  to 
another  long-term  solution  (e.g., 
switching  coals  can  involve  plant 
modifications.  While  these  costs  are  low 
when  amortized  over  a  number  of  years, 
if  a  source  quickly  installs  controls,  and 
switches  coals  again,  costs  may  be 
higher  than  projected). 

Because  upwind  state  sources  should 
bear  substantial  responsibility  for 
controlling  emissions  that  contribute  to 
air  quality  degradation  in  downwind 
states,  EPA  believes  that  cost  per  ton 
levels  that  are  consistent  with  widely 
deployed  existing  controls,  or  are  within 
the  cost  per  ton  range  of  controls 
already  required  by  existing  and 
proposed  Federal  and  State  rules  (i.e., 
similar  to  the  highly  cost  effective 
concept  in  the  NOx  SIP  Call  and  CAIR), 
are  reasonable  for  upwind  states  from  a 
cost  standpoint.  Higher  cost  per  ton 
levels  also  may  be  reasonable  for 
upwind  states  based  on  examination  of 
air  quality  and  cost  factors.  One  reason 
is  that  achieving  attainment  and 
maintenance  of  the  air  quality  standard 
may  require  controls  in  upwind  and 
downwind  states  that  are  more  costly 
than  previous  controls  (particularly  if  it 
is  a  new  standard). 

Based  on  this  multi-factor  assessment, 
EPA  identifies  a  specific  cost  per  ton 
threshold  for  quantifying  the  amount  of 
significant  contribution  from  each  state 
for  each  precursor  pollutant.  While  we 
continue  to  believe  that  under  certain 
circumstances  it  may  be  appropriate  for 
us  to  use  a  single  uniform  cost  per  ton 
threshold  to  quantify  significant 
contribution  for  all  states,  we  believe  it 
is  also  important  to  retain  the  flexibility 
to  use  multiple  cost  thresholds.  For 
example,  we  believe  it  is  appropriate  to 
use  multiple  thresholds  where  one 
group  of  states  can,  for  a  lower  cost, 
eliminate  nonattainment  and 
maintenance  for  all  the  downwind 


nonattainment  and  maintenance  areas  to  | 
which  they  are  linked.  '  I 

d.  Step  4.  Identify  Required  Emissions  | 
Reductions  | 

In  the  final  step  of  this  analysis,  EPA  \ 
uses  the  cost  thresholds  identified  in  the  | 
previous  step  to  determine,  on  a  state-  l‘ 

by-state  basis,  the  amount  of  emissions  I 
that  could  be  reduced  at  a  specific  cost.  | 
The  results  of  this  analysis  are  used  to  | 
develop  the  state  budgets  and  variability  : 
limits,  which  are  in  turn  used  to  i 

implement  the  requirements  to  | 

eliminate  significant  contribution  and  ■ 

interference  with  maintenance.  See  ■ 

sections  IV.E  and  IV.F.  I 


The  discussion  that  follows  explains  \ 

how  the  methodology  described  : 

previously  was  applied  to  quantify  ; 

significant  contribution  with  respect  to  | 
the  1997  and  2006  PM2.5  NAAQS  and  I 

the  1997  ozone  NAAQS.  EPA  also  I 

believes  that  the  methodology  proposed  | 
today  could  also  be  used  to  address  I 

transport  concerns  under  other  NAAQS,  | 
including  revisions  to  the  ozone  and  | 

PM2.5  NAAQS.  j 

All  of  the  air  quality  considerations  t 

included  in  the  multi-factor  assessment  i 
are  based  on  analysis  using  the  air  t 

quality  assessment  tool.  EPA  believes  t 
that  it  is  appropriate  to  use  this  tool  I 

because  of  the  advantages  it  has  over  t 
more  refined  air  quality  modeling  to  I 

perform  analysis  of  a  large  number  of 
scenarios  very  quickly  (more  refined  air  I 
quality  modeling  can  take  several  j 

months,  while  multiple  scenarios  can  be  [ 
evaluated  using  the  air  quality  | 

assessment  tool  in  a  single  day).  EPA  I 
has  done  more  refined  air  quality  f 

modeling  of  the  proposed  emissions  I 

budgets.  The  more  refined  air  quality  E 
modeling  confirms  EPA’s  overall  [ 

methodology,  but  does  suggest  that,  in  I 
the  case  of  daily  PM2.5,  the  air  quality  L 
assessment  tool  slightly  over-predicts  f 

the  air  quality  benefit  of  the  proposed  t 
reductions.  ^ 

For  this  reason,  EPA  is  also  requesting  s 
comment  on  whether  we  should  modify  I 
our  conclusions  regarding  the.  amount  of  I 
specific  states’  significant  contribution  [ 

and  interference  with  maintenance;  ^ 

whether  there  are  ways  to  use  our  air  = 

quality  modeling  in  conjunction  with  t 

the  air  quality  assessment  tool  to  carry  E 

out  the  significant  contribution  analysis  \ 

in  a  way  that  would  not  extend  the  time  t 
needed  to  complete  this  rulemaking;  1^ 

and  whether  there  are  ways  to  improve 
the  air  quality  assessment  tool.  i- 
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a.  Specific  Application  to  PM2.5 

(1)  Year  for  Quantifying  Significant 
Contribution 

EPA’s  significant  contribution 
analysis  for  PM2.5  used  a  multi-factor 
assessment  to  identify  cost  thresholds 
for  2014.  EPA  believes  this  is  the  most 
appropriate  year  to  consider  because  it 
is  consistent  with  attainment  dates  for 
both  the  annual  and  daily  PM2.5 
standards.  Furthermore,  EPA  believes 
that  2014  provides  sources  sufficient 
lead  time  to  install  emissions  controls  or 
take  other  actions  necessary  to  achieve 
the  required  reductions.  After 
determining  the  amount  of  emissions 
that  represents  each  state’s  significant 
contribution,  EPA  then  considers 
whether  it  would  be  appropriate  to 
establish  an  interim  compliance 
deadline  to  ensure  that  the  reductions 
are  achieved  as  expeditiously  as 
practicable.  For  this  part  of  the  analysis, 
EPA  focused  on  determining  what 
portion  of  each  state’s  significant 
contribution  could  be  eliminated  by 


2012,  the  first  year  in  which  it  would  be 
possible  to  get  reductions  following 
promulgation  of  this  rule  in  2011.  EPA 
believes  it  is  possible  to  achieve  much 
of  the  required  emissions  reductions  by 
2012.  EPA  also  believes  that  it  is 
important  to  get  the  reductions  as 
expeditiously  as  practicable  and  to 
coordinate  the  compliance  dates  both 
with  the  downwind  states”  maximum 
attainment  deadlines  and  with  the 
requirement  that  they  eliminate 
nonattainment  as  expeditiously  as 
practicable. 

(2)  Step  1.  Emissions  Reductions  Cost 
Curves 

This  subsection  provides  more  detail 
on  the  cost  curves  that  EPA  developed 
to  assess  the  costs  of  reducing  SO2  and 
NOx  to  address  transport  related  to 
PM2.5.  It  summarizes  the  information 
from  the  curves  and  then  provides 
EPA’s  interpretation  of  that  information. 
EPA  uses  the  information  from  the  cost 
curves  in  step  3  to  quantify  the  cost  per 


ton  of  emissions  reductions  whjch 
should  be  used  to  calculate  each  state’s 
significant  contribution  and  interference 
with  maintenance,  and  the  resulting 
state-specific  emissions  budgets. 

To  measure  significant  contribution 
and  interference  with  maintenance  with 
respect  to  the  PM2.5  NAAQS,  EPA 
developed  cost  curves  showing  the 
annual  NOx  and  annual  SO2  reductions 
available  in  2014  at  different  cost 
increments.  Specifically,  EPA 
developed  cost  curves  that  show 
reductions  available  in  2014  from  EGUs 
at  various  costs  (in  2006  $)  up  to  $2,500/ 
ton  for  annual  NOx,  $5, 000/ton  for 
ozone  season  NOx,  and  $2, 400/ton  for 
SO2.  For  example,  this  means  that  EPA 
examined  reductions  of  annual  NOx 
that  are  available  at  a  cost  of  $2,500  per 
ton  or  less.  For  SO2,  the  projected  cost 
considered  for  reducing  a  ton  of 
emissions  is  $2,400  or  less. 

Table  IV.D-1  shows  the  annual  NOx 
emissions  from  EGUs  at  various  levels 
of  control  cost  for  2014. 


Table  IV.D-1— 2014  Annual  NOx  Emissions  From  Electric  Generating  Units  for  Each  State  in  the 

Transport  Region  at  Various  Costs 

[(2006  $)  per  ton  (thousand  tons)] 


Base  case 
level 

$500 

$1,500 

$2,500 

119 

62 

62  j 

50 

8 

8 

8  1 

8- 

6 

6 

®  i 

6 

196 

138 

113  i 

80 

48 

46 

45  ! 

45 

80 

56 

56  i 

56 

201 

114 

114 

107 

68 

56 

50 

47 

79 

38 

36 

35 

149 

72 

72 

71 

46 

37 

37 

•  28 

36 

36 

36 

36 

13 

13 

13 

13 

99 

68 

68 

66 

55 

38 

38 

38 

83 

82 

61 

55 

53 

34 

28 

28 

27 

23 

23 

20 

36 

35 

32 

31 

63 

63 

62 

61 

165 

104 

1  98 

88 

205 

123 

122 

86 

48 

36 

36 

35 

69 

29 

29 

29 

38 

37 

37 

36 

100 

54 

49 

45 

55 

44 

43 

i  41 

2,144 

1,455 

1.375 

1  1,241 

Marginal  cost  per  ton 


Alabama . 

Connecticut  . 

Delaware . 

Florida  . 

Georgia  . 

Illinois  . 

Indiana  . 

Iowa  . 

Kansas  . 

Kentucky  . 

Louisiana . 

Maryland  . 

Massachusetts 

Michigan . 

Minnesota  . 

Missouri . 

Nebraska . 

New  Jersey  .... 

New  York  . 

North  Carolina 

Ohio  . 

Pennsylvania  .. 
South  Carolina 

Tennessee  . 

Virginia  . 

West  Virginia  . 
Wisconsin . 

Total  . 


Before  applying  the  information  in  the 
cost  curves  in  step  3  of  the  analysis, 

EPA  evaluated  the  cost  curves  to  better 
understand  how  reductions  at  various 
cost  levels  reflect  changes  in  the 


generation  mix  (e.g.,  dispatch  changes, 
fuel  use  changes,  or  installation  or 
operation  of  controls).  From  the  cost 
curves,  EPA  concluded  that  in  2014, 
there  are  large  NOx  reductions  available 


at  approximately  $500/ton.  At  costs 
above  $500/ton  and  up  to  at  least 
$2, 500/ton,  potential  reductions 
increase  slowly.  This  is  because  the  base 
case  assumed  that  sources  would  not 
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run  their,SCR  units  unless  they  are 
required  to  run  those  SCR  units  - 
pursuant  to  mandates  other  than  CAIR 
(which  will  he  replaced  by  this  rule 
when  it  is  finalized).  This  is  especially 
relevant  for  winter  use  of  SCRs.  Even 
without  CAIR,  the  NOx  SIP  Call  will 
provide  an  incentive  to  run  many  SCRs 
during  the  ozone  season. 

The  cost  curves  demonstrate  that 
many  of  these  sources  would  operate 
their  SCR  units  when  emissions 
reductions  that  cost  $500/ton  are 
required.  In  addition,  at  this  $500/ton 
level  some  additional  units  would  likely 
install  advanced  combustion  control 
technology.  Below  $500/ton,  there  are 
very  few  other  NOx  reductions. 
Significant  additional  reductions  would 


not  be  achieved  without  application  of 
controls  costing  more  than  $2,500/ton. 
In  2014,  more  reductions  could  be 
achieved  with  installation  of  additional 
add-on  controls,  such  as  SCR. 

The  cost  curves  for  SO2  show  the 
same  effect  as  those  for  NOx  (large 
emissions  reductions  at  relatively  low 
costs  and  additional  reductions  at 
relatively  high  costs)  but  the  effect  was 
not  as  pronounced.  In  2014,  more  than 
1,000,000  tons  of  SO2  reductions  can  be 
achieved  at  a  cost  of  less  than  $200  per 
ton.  Most  of  these  reductions  can  be 
achieved  by  requiring  companies  to 
operate  existing  scrubbers  that  they 
would  not  have  an  incentive  to  run 
absent  the  requirements  of  CAIR. 
Additional  reductions  can  be  achieved 


at  higher  costs.  For  instance,  in  many 
cases,  companies  are  currently  using 
lower  sulfur  coals  to  comply  with  CAIR, 
but  there  is  no  guarantee  they  will 
continue  to  do  so.  Many,  but  not  all,  of 
these  reduction  opportunities  [e.g., 
operating  current  equipment  and 
continued  use  of  low  sulfur  coal)  are 
available  at  below  $500/ton. 

Table  IV.D-2  shows  that  in  2014  there 
are  increased  SO2  emission  reduction 
opportunities  beyond  just  operating 
existing  scrubbers  and  switching  to  low 
sulfur  coal.  Installation  of  new 
scrubbers  becomes  feasible  by  2014, 
thus  increasing  reduction  opportunities 
at  costs  between  $500/ton  and  $2,000/ 
ton  (and  above). 


Table  IV.D-2— 2014  SO2  Emissions  From  Electric  Generating  Units  for  Each  State  in  the  Transport  Region 

AT  Various  Costs 

[(2006$)  per  ton  (thousand  tons)) 


Marginal  cost  per  ton  j 

Base 

case  level  ! 

$100 

$200 

$500 

$1,000 

$1,400 

$1,800 

$2,000 

$2,400 

Alabama  . 

322 

307 

257 

171 

166 

146 

101 

84 

71 

Connecticut  . 

6 

6 

6 

6 

6 

3 

3 

3 

3 

Delaware  . 

8 

9 

9 

9 

9 

9 

‘  9 

8 

8 

Florida  . 

195 

178 

171 

117 

113 

111 

79 

74 

70 

Georgia  . 

173 

166 

136 

133 

117 

101 

92 

86 

67 

Illinois  . 

200 

185 

165 

165 

164 

165 

161 

155 

143 

Indiana  . 

804 

478 

433 

328 

291 

284 

242 

227 

190 

Iowa . . 

164 

140 

130 

106 

105 

104 

102 

101 

70 

Kansas  . 

65 

64 

56 

49 

46 

46 

33 

31 

24 

Kentucky  . 

740 

275 

270 

248 

196 

178 

-  127 

115 

100 

Louisiana . 

95 

95 

95 

95 

95 

95 

95 

82 

36 

Maryland  . 

45 

45 

45 

45 

45 

45 

42 

42 

40 

Massachusetts  • . 

17 

18 

18 

10 

10 

10 

9 

9 

6 

Michigan . 

276 

254 

253 

214 

209 

207 

177 

163 

116 

Minnesota . 

62 

57 

55 

49 

48 

48 

48 

48 

46 

Missouri  . 

501 

289 

238 

213 

212 

212 

196 

183 

94 

Nebraska . 

116 

119 

113 

74 

73 

71 

69 

45 

33 

New  Jersey  . 

40 

40 

27 

21 

21 

20 

18 

17 

14 

New  York  . 

143 

142 

143 

135 

118 

114 

100 

70 

63 

North  Carolina . 

141 

141 

141 

130 

114 

104 

99 

91 

63 

Ohio . 

841 

583 

553 

408 

294 

260 

236 

221 

203 

Pennsylvania . 

975 

825 

441 

.  337 

202 

175 

154 

145 

’  125 

South  Carolina  . 

156 

138 

137 

134 

125 

83 

78 

57 

42 

Tennessee  . 

600 

154 

131 

127 

126 

108 

108 

100 

79 

Virginia  . 

137 

134 

134 

109 

106 

93 

65 

54 

45 

West  Virginia . 

496 

179 

170 

161 

160 

143 

132 

119 

98 

Wisconsin  . 

117 

111 

108 

97 

92 

89 

87 

81 

64 

Total  . 

7,436 

5,133 

4,435 

3,692 

3,263 

3,025 

2,660 

2,410 

1,912 

(3)  Step  2.  Air  Quality  Assessment  of 
Potential  Emissions  Reductions 

After  developing  cost  curves  to  show 
the  state-by-state  cost-effective 
emissions  reductions  available,  EPA 
used  the  air  quality  assessment  tool  to 
evaluate  the  impact  these  upwind 
reductions  would  have  on  air  quality  in 
“linked”  downwind  nonattainment  and 
maintenance  areas.  This  section 
summarizes  the  results  of  that 
evaluation  and  provides  analysis  that 


informs  EPA’s  multi-factor  assessment, 
explained  in  step  3,  later. 

EPA  performed  air  quality  analysis  for 
each  downwind  receptor  with  a 
nonattainment  and/or  maintenance 
problem.  For  each  receptor,  EPA 
assessed  the  air  quality  improvement 
resulting  when  a  group  of  states, 
consisting  of  the  upwind  states  that  are 
“linked”  to  the  downwind  receptor  (j.e., 
EPA  modeling  showed  that  they 
exceeded  the  one  percent  contribution 
threshold,  based  on  it’s  2012  linkage 


analysis),  and  the  downwind  state 
where  the  receptor  is  located,  all  made 
the  emissions  reductions  that  EPA 
identified  as  available  at  each  cost 
threshold  (as  described  previously). 
This  analysis  did  not  assume  any 
reductions  in  upwind  states  covered  by 
this  rule  but  not  “linked”  to  the 
downwind  receptor  (even  if  the  state 
was  “linked”  to  a  different  receptor), 
beyond  those  assumed  in  the  base  case. 

The  percent  emissions  reductions 
(and  percent  air  quality  improvement) 
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that  could  be  made  by  each  upwind 
state  in  2014  at  different  cost  per  ton 
levels  are  shown  in  Figures  IV.D-1 
through  IV.D-4,  later.  These  figures 
show  the  percent  reduction  in  SO2 
emissions  as  a  function  of  cost  (using 
the  emissions  at  zero  dollars  per  ton  in 
2014  as  the  baseline  reference).  A 
percentage  reduction  of  zero  means  that 
emissions  are  not  reduced  from  the 
levels  that  exist  at  the  2014  zero  dollar 
per  ton  (base  case)  cost  level.  It  is 
assumed  that  reductions  in  SO2 
emissions  are  linearly  and  directly 
proportional  to  downwind  sulfate 
contributions.  In  other  words,  it  is 
assumed  that  a  specific  percent 
reduction  in  SO2  emissions  would  lead 


to  the  same  percent  reduction  in  air 
quality  sulfate  contribution  from  that 
upwind  state.  For  example,  if  a  state 
made  a  50  percent  reduction  in  SO2 
emissions,  its  sulfate  contribution  to  any 
monitor  downwind  is  assumed  to  be 
reduced  by  50  percent.  ' 

EPA  determines  the  cumulative  air 
quality  improvement  that  could  be 
expected  at  a  particular  downwind 
receptor  by  multiplying  each  upwind 
state’s  percent  reduction  by  its  air 
quality  contribution  and  summing  the 
results  for  all  upwind  states.  In  EPA’s 
air  quality  analysis  of  each  downwind 
receptor,  all  air  quality  improvements 
are  measured  relative  to  baseline 


emissions  and  air  quality  contributions 
in  2012. 

Figures  IV.D-1  through  IV.D-4  show 
that  at  increased  costs,  there  are 
substantial  increased  emissions 
reductions.  As  explained  previously, 
each  decrease  in  emissions  is  assumed 
to  lead  to  a  corresponding  improvement 
in  downwind  air  quality.  These  changes 
apply  to  both  the  daily  and  annual  PM2.5 
NAAQS.  While  the  pattern  differs  from 
state  to  state,  many  states  see  noticeable 
decreases  in  sulfate  contribution  for 
costs  of  $500/ton  or  less.  Reductions  in 
downwind  contribution  level  off,  then 
many  states  start  to  see  an  additional 
decrease  in  contribution  at  higher  costs 
(in  general  about  $1, 500/ton). 


Figure  IV.D-1  Percent  Reduction  in  Downwind  SO2  Contribution  as 
a  Function  of  Cost  in  2014  for  DE,  FL,  KS,  LA,  MA,  and  NE. 


Marginal  cost  per  ton  (EGU  802) 


DE 

KS 

-LA 

-)K 

MA 

♦  - 

NE 

Percent  reduction  in  2014  contributior  Percent  reduction  In  2014  contributior 
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Figure  IV.D-2  Percent  Reduction  in  Downwind  SO2  Contribution  as 
a  Function  of  Cost  in  2014  for  AL,  CT,  MD,  MN,  NJ,  and  SC. 


Percent  reduction  in  2014  contributior 
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Figure  IV. D- 4  Percent  reduction  in  downwind  SO2  contribution  as 
a  function  of  cost  in  2014  for  GA,  IL,  IN,  MI,  MO,  PA,  WV,  and 

WI. 
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EPA  also  identified  the  overall  air 
quality  reductions  projected  by  the  air 
quality  assessment  tool  at  downwind 
nonattainment  and  maintenance 
receptor  locations.  As  explained 
previously,  the  multi-factor  assessment 

Table  lV.D-3— -Estimated  Number 


in  step  3  analyzed  the  results  from  the 
downwind  receptor  analysis  in  step  2 
for  the  annual  and  daily  PM2.5 
standards.  Tables  IV.D-3  and  IV.D-4 
show  the  air  quality  improvements  in 
2014  from  the  emissions  reductions 


projected  to  occur  at  various  costs. 
Table  IV.D-4  also  shows  the  average 
decrease  in  ambient  daily  PM2,5  for 
different  sets  of  downwind  sites  for 
various  reductions  in  SO2. 


OF  Nonattainment  and/or  Maintenance  Monitor  Sites  in  2014  for  Annual 
PM2.5 

[As  a  function  of  SO2  cost-per-ton  levels] 


Marginal  cost  per  ton 

2014 

2014 

Number  of  re¬ 
maining  non¬ 
attainment 
monitor  sites 

Number  of  re¬ 
maining  non¬ 
attainment  and 
maintenance 
monitor  sites 

>$0 . . . 

12 

19 

>$100  . 

3 

6 

>$200  . 

2 

3 

>$300  . ; . 

2 

3 

>$400  . : . 

1 

2 

>$500  . 

1 

2 

>$600  . 

1 

1 

>$800  . 

1 

1 

>$1,000  . ; . 

1 

1 

>$1,200  . . 

1 

1 

>$1,400  . ; . 

1 

1 

>$1,600  . ; . 

1 

1 

>$1,800  . 

0 

1 

>$2,000  . 

0 

1 

>$2,400  . . . . . 

0 

1 

Table  IV.D-4— Daily  Air  Quality  Impacts  vs.  SO2  Cost  per  Ton  Levels  in  2014 


Marginal  SO2  cost  per  ton 

Number  of 
remaining 
nonattain¬ 
ment  and 
mainte¬ 
nance  mon¬ 
itor  sites 

Air  quality  improvement  (average  pg/ 
mA3  Reduction) 

relative  to  2014  base  case  (zero  dollars/ 
ton) 

All  sites  in 
2012  base 

6  selected 
sites  * 

3  selected 
sites  " 

>$0 . 

64 

0.0 

0.0 

0.0 

>$100  . 

16 

3.7 

2.0 

1.8 

>$200  . 

12 

4  4 

2  4 

2  1 

>$300  . 

8 

4.7 

2.6 

2.3 

>$400  . 

*6 

5  0 

?  9 

?  6 

>$500  . . . 

6 

5  1 

3  0 

?  6 

>$600  . 

6 

5  3 

3  1 

?  8 

>$800  . 

6 

5.4 

3.3 

2.9 

>$1,000  . 

6 

5  6 

34 

3D 

>$1,200  . 

6 

5  7 

34 

3D 

>$1,400  . 

6 

5  8 

3.5 

3  1 

>$1,600  . 

5 

6  0 

3.6 

3D 

>$1,800  . 

4 

6  2 

3  7 

3D 

>$2,000  . 

"3 

6  4 

3.9 

3  4 

>$2,400  . . . 

1 

6.8 

4.1 

3.7 

'The  six  sites  are:  Allegheny  County,  PA  (2  sites);  Baltimore  County,  MD;  Wayne  County,  Ml;  Lake  County,  IN;  Cook  County,  IL. 
"The  three  sites  are:  Lake  County,  IN;  Cook  County,  IL;  Allegheny  County,  PA. 


A  number  of  conclusions  can  be 
drawn  from  Tables  IV.D-3  and  lV.D-4. 
Very  low  cost  SO2  reductions  result  in 
significant  air  quality  benefits.^®  As 
explained  previously,  this  is  because 


Measured  in  terms  of  downwind  area 
nonattainment  and/or  maintenance  concerns  being 
addressed.  This  is  also  true  in  terms  of 
improvements  in  air  concentrations  of  PM2  5. 


there  are  significant  reductions  available 
from  sources  that  operate  existing 
scrubbers  and,  in  a  number  of  cases,  use 
relatively  low  cost,  lower  sulfur  coal.  At 
the  same  time,  in  2014  enough  lead  time 
exists  for  considerable  emission 
reduction  opportunities  from  new  ■ 
scrubber  installations.  Other  programs 
are  also  achieving  reductions  (for 


example,  some  state  rules  and 
enforcement  consent  decrees  require 
SO2  and  NOx  reductions  in  2013  and 
2014).  The  analysis  also  shows  that 
higher  cost  reductions  continue  to 
provide  downwind  air  quality 
improvements. 
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(4)  Identifying  Cost  Thresholds 
(a)  Considerations  for  2014 

For  PM2.5,  EPA  considered  three  cost 
breakpoints  for  SO2  and  one  for  NOx- 
First  EPA  looked  at  a  point  at  which 
ECUs  operated  all  installed  controls, 
continued  to  burn  coals  with  sulfur 
contents  consistent  with  what  they  were 
burning  in  2009,  and  operated  any 
additional  controls  they  are  currently 
planning  to  install  by  2014.  For  NOx, 
this  point  is  similar  to  the  $500/ton  cost. 
For  SO2,  it  is  similar  to  the  $300  to  $400 
cost.  EPA  believes  this  is  an  appropriate 
starting  point,  because  if  a  state  is 
“linked”  to  a  downwind  state  (i.e.,  if  our 
air  quality  analysis  showed  it  was 
contributing  above  the  1  percent 
threshold),  EPA  believes  it  is 
appropriate  to  prohibit  that  state  from 
increasing  its  emissions  which  could 
worsen  downwind  air  quality  problems. 
EPA  then  considered  what  additional 
cost  thresholds  should  be  considered. 

For  SO2  EPA  considered  two 
breakpoints;  (1)  $2,000/ton  SO2  and  (2) 
$2, 400/ton  SO2.  EPA’s  state-by-state  cost 
modeling  at  that  point  indicates  that 
scrubbers  would  be  installed  on  units 
generating  about  20  GW  of  electricity. 
Since  slightly  over  21  GWs  of  scrubbers 
were  installed  in  both  2008  and  2009 
(see  EPA  Analysis  of  Alternative  SO2 
and  NOx  Caps  for  Senator  Carper — July 
31,2009  Appendix  B,  page  15),  EPA 
believes  that  it  is  clearly  possible  for  the 
power  sector  to  install  at  least  that 
quantity  of  scrubbers  by  2014.  The 
$2, 400/ton  SO2  breakpoint  represents 
the  point  where  analysis  from  the  air 
quality  assessment  tool  projects  that 
both  nonattainment  and  maintenance 
concerns  would  be  fully  addressed  in  all 
areas,  except  for  Allegheny  County, 
Pennsylvania,  when  considering 
reductions  from  only  states  that 
contribute  more  than  1  percent. As  is 
explained  later  in  this  section,  EPA 
believes  that  the  monitor  in  Allegheny 
County  that  remains  in  nonattainment  is 
in  an  area  where  the  air  quality  problem 
is  primarily  local.  Since  EPA’s  analysis 
suggests  that  the  only  remaining 
nonattainment  problem  is  primarily 
local,  EPA  did  not  consider  higher  cost 
thresholds. 

EPA  did  not  consider  additional  cost 
thresholds  for  NOx  beyond  $500/ton 
because  there  are  minimal  additional 
NOx  reductions  until  one  considers  cost 
levels  higher  than  $2,400/ton,  and  SO2 
reductions  are  generally  more  effective 


59  When  considering  all  reductions  made, 
including  those  by  states  that  contribute  less  than 
1  percent,  the  air  quality  assessment  tool  projects 
that  both  nonattainment  and  maintenance  will  be 
fully  addressed  in  all  areas  except  for  Allegheny 
County,  PA  at  $2,000/ton. 


than  NOx  reductions  at  reducing  PM2.5. 
EPA  did  not  consider  lower  cost 
thresholds  than  $2, 000/ton  for  SO2 
because;  There  are  clearly  continued  air 
quality  benefits  at  higher  costs  (as 
evidenced  by  increases  in  average  air 
quality  improvements  in  downwind 
sites);  there  is  very  little  change  in  the 
number  of  downwind  nonattainment 
and/or  maintenance  sites,  indicating 
that  the  number  of  upwind  states 
contributing  would  not  be  expected  to 
change  much;  and  costs  of  up  to  $2,000/ 
ton  of  SO2  are  reasonable  in  comparison 
to  other  existing  regulations. 

First  EPA  assessed  $2,000/ton. 
Reductions  at  $2,000/ton  would 
improve  air  quality  at  several  locations 
with  nonattainment  and/or  maintenance 
problems.  We  also  believe  that,  as 
explained  in  the  introduction  to  this 
section,  it  is  reasonable  to  require  a 
substantial  level  of  control  of  upwind 
state  emissions  that  significantly 
contribute  to  nonattainment  or 
maintenance  problems  in  another  state. ' 
We  believe  that  $2,000/ton  is  reasonable 
for  SO2  considering  that  this  cost  per 
ton  level  is  based  on  ECU  control 
technologies  that  are  proven  and  already 
widely  deployed.  Furthermore, 
compared  to  other  control  measures  that 
address  SO2,  this  cost  per  ton  level  is 
relatively  low.  A  survey  of  the  control 
options  that  EPA  examined  in  the  PM2.5 
RIA  shows  that  non-EGU  SO2  reduction 
opportunities  cost  from  $2, 270/ton  to 
over  $16, 000/ton. 

While  analysis  with  the  air  quality 
assessment  tool  shows  that  a  site  in 
Allegheny  County,  Pennsylvania  would 
be  in  nonattainment  and  two  other 
sites — Lake  County,  Indiana  and  Cook 
County,  Illinois — would  have 
maintenance  problems,  if  we  assume 
reductions  at  $2, 000/ton  and  additional 
reductions  made  by  states  because  of 
their  contribution  to  other  downwind 
sites  that  do  not  contribute  to  these 
three  problem  areas,  the  maintenance 
problems  in  Lake  County,  Indiana  and 
Cook  County,  Illinois  would  be  resolved 
and  only  Allegheny  County, 
Pennsylvania,  would  continue  to  have  a 
nonattainment/maintenance  problem. 
Because  reductions  at  $2, 000/ton 
continue  to  have  significant  air  quality 
benefit  for  downwind  sites  with 
nonattainment  and/or  maintenance 
problems,  it  has  been  demonstrated 
historically  that  the  amount  of  control 
equipment  that  is  projected  to  be 
needed  at  $2,000/ton  could  be  installed 
in  the  timeframe  required  and  these 
costs  are  reasonable  when  compared  to 
other  options  to  reduce  SO2.  Therefore, 
EPA  believes  that  requiring  a  cost 
threshold  of  at  least  $2, 000/ton  would 


be  appropriate  for  determining 
significant  contribution. 

Because  our  analysis  shows  that  one 
area  (Allegheny  County,  Pennsylvania) 
would  have  continuing.nonattainment 
and  maintenance  problems,  EPA 
continued  to  perform  its  multi-factor 
assessment  for  the  higher  $2 ,400/ton 
breakpoint  to  see  if  any  additional 
emissions  should  also  be  considered 
significant.  For  this  receptor  monitor, 
EPA  considered  the  local  circumstances 
in  the  Liberty-Clairton  area  in  Allegheny 
County  that  were  leading  to  continued 
nonattainment.  It  is  well-established 
that,  in  addition  to  being  impacted  by 
regional  sources,  the  Liberty-Clairton 
area  is  significantly  affected  by  a  large 
increment  of  local  emissions  from  a 
sizable  coke  production  facility  and 
other  nearby  sources.  (See  http:// 
www.epa.gov/pmdesignations/ 
2006standards/ final /TSD/ 
tsd_4.0_4.3^4.3.3_r03_PA_2.pdf].  High 
concentrations  of  organic  carbon 
indicate  the  unique  local  problem  for 
this  location. 

Because  the  remaining  PM2,5  problem 
is  more  local  in  nature  than  the  problem 
at  other  receptors,  EPA  does  not  believe 
that  it  is  appropriate  to  establish  a 
higher  cost  threshold  solely  for  states 
that  are  “linked”  to  this  monitor. 

(b)  Amount  of  Reductions  That  Could 
Be  Achieved  by  2012 

After  determining  that  the  amount  of 
emissions  that  could  be  reduced  for 
$2,000/ton  in  2014  is  an  appropriate 
quantification  of  a  state’s  significant 
contribution,  EPA  considered  whether 
any  of  these  emissions  reductions  could 
be  achieved  prior  to  2014.  For  the 
reasons  that  follow,  EPA  concluded  that 
significant  reductions  could  be  achieved 
by  2012  and  that  it  is  important  to 
require  all  such  reductions  by  2012  to 
ensure  that  they  are  achieved  as 
expeditiously  as  practicable.  While  EPA 
believes  that  it  is  not  possible  to  require 
the  installation  of  post-combustion  SO2 
controls  (scrubbers)  or  post-combustion 
NOx  controls  (SCRs)  before  2014 
(because  it  takes  about  27  months  to 
install  a  scrubber  and  21  months  to 
install  an  SCR),  EPA  believes  that  there 
are  significant  reductions  that  can  occur 
earlier.  For  SO2,  reductions  from 
operating  existing  scrubbers  up  to  their 
design  removal  efficiencies  and  from  the 
use  of  lower  sulfur  coals  are  possible  by 
2012.  For  NOx,  reductions  from 
operating  existing  SCRs  on  a  year-round 
basis  and  up  to  their  design  removal 
efficiencies  and  the  installation  of 
limited  amounts  of  low  NOx  burners  are 
possible  by  2012.  For  this  reason,  EPA 
believes  it  is  appropriate  to  require 
these  emissions  to  be  removed  in  2012, 


consistent  with  the  Act’s  requirement 
that  downwind  states  attain  the  NAAQS 
as  expeditiously  as  practicable.  Section 
IV.E  explains  how  these  2012  emissions 
reductions  requirements  are  defined. 

(c)  Off-Ramp  for  States  That  Eliminate 
Their  Significant  Contribution  for  Less 
Than  $2 ,000/Ton 

Table  IV.D.4,  previously,  shows  that 
for  large  numbers  of  monitoring  sites 
where  there  are  nonattainment  and  or 
maintenance  problems,  those  problems 
are  fully  resolved  before  all  states 
achieve  all  of  the  emissions  reductions 
that  could  be  achieved  at  or  below 
$2, 000/ton.  EPA  used  the  air  quality 
assessment  tool  to  analyze  the  impact  of 
requiring  all  states  linked  to  the 
downwind  state  site  with  an  air  quality 
problem,  as  well  as  the  downwind  state, 
to  reduce  emissions  consistent  with  the 
levels  discussed  for  2012  in  section 
IV.D.2.a(2),  previously.  The  ^r  quality 
assessment  tool  shows  that  those  2012 
reductions  will  resolve  the 
nonattainment  and  maintenance 
problems  for  all  of  the  areas  to  which 
the  following  states  are  linked: 

Alabama,  Connecticut,  Delaware,  the 
District  of  Columbia,  Florida,  Kansas, 
Louisiana,  Maryland,  Massachusetts, 
Minnesota,  Nebraska,  New  Jersey  and 


South  Carolfna  {referred  to  as  group  2 
states).  EPA  also  assessed  whether,  in 
2014,  the  combination  of  this  level  of 
reduction  from  the  group  2  states  and 
the  remaining  states  (referred  to  as 
group  1  states)  continued  to  result  in  all 
downwind  areas — except  for  Allegheny 
County,  Pennsylvania — fully  addressing 
theii*nonattainment  and  or/maintenance 
problems,  and  determined  that  it  did. 

The  states  in  group  1  and  group  2  are 
rationally  grouped  considering  air 
quality  and  cost.  EPA  proposes  that  it 
would  not  be  appropriate  to  assign  the 
same  cost  per  ton  to  group  2  and  group 
1  states  because  a  significantly  lower 
cost  per  ton  was  sufficient  to  resolve  air 
quality  problems  at  all  downwind 
receptors  linked  to  the  group  2  states. 
Although  states  are  linked  to  different 
sets  of  downwind  receptors,  our 
analysis  indicated  that  the  cost  per  ton 
needed  to  resolve  downwind  air  quality 
problems  varied  only  to  a  limited  extent 
among  states  within  group  1  and  among 
states  within  group  2.  The  cost  per  ton 
did  vary  greatly  between  the  group  1 
and  group  2  states.  Limitations  on  the 
accuracy  of  our  cost  and  air  quality 
analyses,  and  the  ruling  in  the  Michigan 
decision  accepting  EPA’s  prior  use  of  a 
uniform  cost  approach,  support  the 


decision  to  use  uniform  costs  for  a 
group  of  states. 

(d)  Proposed  Cost  Thresholds  for  PM2.5 

Summary  of  methodology.  In 
summary,  EPA  determined  that  SO2 
emissions  that  could  be  reduced  for 
$2,000/ton  in  2014  should  be 
considered  a  state’s  significant 
contribution,  unless  EPA  determined 
that  a  lesser  reduction  would  fully 
resolve  the  nonattainment  and/or 
maintenance  problem  for  all  the 
downwind  monitoring  sites  to  which  a 
particular  state  might  be  linked.  For 
these  “group  2  states”  EPA  is 
determining  that  a  lesser  reduction  of 
SO2,  based  on  the  amount  of  SO2 
reductions  that  can  be  reasonably 
achieved  by  2012  is  appropriate.  EPA 
also  determined  that  all  states  linked  to 
downwind  PM2.5  nonattainment  and 
maintenance  problems  should  be 
required  to  achieve  those  emissions 
reductions  that  can  be  reasonably 
achieved  by  2012.  Finally,  EPA 
.determined  that  all  states  linked  to 
downwind  PM2,5  nonattainment  (see 
Table  IV.D-5)  and  maintenance 
problems  should,  by  2012,  remove  all 
NOx  emissions  that  can  be  reduced  for 
$500/ton  in  2012. 


Table  IV.D-5— States  Covered  for  SO2  Group  1,  SO2  Group  2,  and’  NOx  Annual 


States  covered 

SO2  group  1 

SO2  group  2 

NOx  annual 

Alabama . . . 

•  X 

X 

Connecticut  . 

X 

X 

Delaware . , . 

X 

X 

District  of  Columbia  . .-. . 

X 

X 

Florida  . 

X 

X 

Georgia  . . . . . 

X 

X 

Illinois  . . 

X 

X 

Indiana  . . ^ . 

X 

HMMMM 

X 

Iowa  . . . ; . . . 

X 

X 

Kansas  . . . . . 

X 

X 

Kentucky  . 

X 

X 

Louisiana . 

X 

X 

Maryland  . 

X 

X 

Massachusetts  . 

X 

X 

Michigan . 

X 

X 

Minnesota  . 

X 

X 

Missouri . 

X 

X 

Nebraska . 

X 

X 

New  Jersey  . ‘ . 

X 

X 

New  York  . : . 

X 

X 

North  Carolina . . . .*. . 

X 

X 

Ohio  . 

X 

'  X 

Pennsylvania . 

X 

X 

South  Carolina  . 

X 

X 

Tennessee  . 

X 

X 

Virginia  . 

X 

X 

West  Virginia . . . ! . 

X 

X 

Wisconsin . 

X 

X 

Totals 


15 


13 


28 
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After  completing  the  process  to 
propose  appropriate  state-by-state  cost 
thresholds,  EPA  used  these  thresholds 
to  develop  the  specific  state-by-state 
budgets.  This  step  in  the  process  is  fully 
described  in  section  IV.E. 

(e)  Request  for  Comment  on  Issues 
Related  to  EPA’s  Modeling  Methods 
EPA  believes  that  the  methodology 
described  previously  is  a  sound  and 
analytically  efficient  approach  to 
addressing  the  requirements  of 
110(a)(2)(D)(i)(I)  for  the  PM2.5  standards. 
While  it  would  be  possible  for  EPA  to 
add  additional  analytical  steps  to  the 
methodology,  and  such  analyses  would 
provide  more  information,  EPA  believes 
that  the  methodology  selected  strikes  an 
appropriate  balance  between  the 
competing  requirements  of 
comprehensive  analysis  and  timely 
action.  EPA  believes  that  the  technical 
analysis  completed  provides  a  sound 
basis  for  action.  EPA  also  seeks  to  avoid 
burdensome  technical  analyses  which 
could  prevent  EPA  from  fulfilling  our 
obligation  to  the  Court  to  act  in  a  timely 
way.  In  this  section,  EPA  generally 
requests  comment  on  issues  related  to 
its  efforts  to  strike  an  appropriate 
balance.  EPA  identifies  several  areas  of 
recognized  limitations  on  our 
methodology,  and  requests  comments 
both  on  the  implications  of  these 
limitations  and  on  possible  options  for 
addressing  these  limitations  without 
unduly  delaying  necessary  action. 

(f)  Use  of  Air  Quality  Assessment  Tool; 
Results  of  More  Detailed  Air  Quality 
Modeling  Used  To  Evaluate  the  Tool 

As  discussed  previously,  EPA  uses  a 
simplified  air  quality  assessment  tool, 
rather  than  actual  air  quality  modeling, 
to  identify  air  quality  impacts  of  the 
options  considered.  This  assessment 
tool  enables  efficient  evaluation  of 
multiple  options  quickly.  We  did, 
however,  conduct  more  refined  air 
quality  modeling  of  the  select  emissions 
budgets  and  this  more  detailed 
modeling  serves  as  a  check  on  the 
appropriateness  of  the  method.  This 
check  confirmed  the  directional 
conclusions  of  the  air  quality 
assessment  tool  and  largely  confirmed 
the  more  detailed  results  of  the  air 
quality  assessment  tool,  but  raised 
several  issues  on  which  EPA  is 
requesting  comment. 

For  the  annual  PM2.5  standard,  the  air 
quality  assessment  tool  projected  that, 
after  implementation  of  the  proposed 
FIPs,  only  one  area  (Allegheny  County, 
PA)  would  have  a  continuing  NAAQS 
air  quality  problem  under  the 
maintenance  criteria.  The  results  of  the 
refined  air  quality  modeling  are  very 


similar.  This  modeling  projects  similar 
annual  PM2.Vreductions  in  downwind 
states  and  projects  that  Allegheny 
County,  PA  would  remain  in 
nonattainment  and  that  Birmingham, 

AL  would  exceed  the  threshold  for 
“maintenance”  by  a  slight  amount  (less 
than  0.1  ug/m^).  Given  the  unique  local 
nature  of  the  Allegheny  County,  PA 
receptor  (see  discussion  previously), 

EPA  does  not  believe  that  the  fact  that 
the  air  quality  assessment  tool  projects 
the  area  to  have  only  a  maintenance 
problem,  while  the  refined  air  quality 
modeling  suggests  that  the  area  would 
remain  in  nonattainment,  raises  any 
serious  issues  about  the  conclusions 
regarding  significant  contribution  to 
nonattainment  and  interference  with 
maintenance  with  the  annual  PM2.5 
standard.  Similarly,  because  the  refined 
air  quality  modeling  projects  that 
Birmingham,  AL  will  exceed  the 
maintenance  criteria  by  only  an 
extremely  slight  amount  and  because 
reductions  from  nearby  point  sources 
will  reduce  local  emissions  in  the  area, 
EPA  does  not  believe  the  refined  air 
quality  modeling  demonstrates  that 
upwind  reductions  beyond  those  in  the 
proposed  FIPs  are  required  to  address 
significant  contribution  and  interference 
with  maintenance  of  the  annual  PM2.5 
NAAQS  in  Birmingham.  For  these 
reasons,  EPA  does  not  believe  that  the 
more  refined  air  quality  modeling  for 
the  annual  PM2.5  standard  changes  any 
of  EPA’s  conclusions  with  respect  to 
reductions  required  to  eliminate 
significant  contribution  and  interference 
with  maintenance  with  respect  to  this 
standard.  EPA  is,  however,  taking 
comment  on  whether  Florida,  the  one 
group  2  state  that  was  identified  as 
linked  to  Birmingham,  should  be  moved 
from  group  2  to  group  1.  EPA  notes  that 
no  group  2  states  are  linked  to 
Allegheny  County,  PA. 

For  the  24-hour  PM2.5  standard,  the 
simplified  air  quality  assessment  tool 
results  suggest  that  under  EPA’s 
proposed  FIPs,  only  one  problem  site, 
Allegheny  County,  PA,  would  remain. 

In  contrast,  the  more  refined  CAMx  air 
quality  modeling  results  show  a  greater 
24-hour  PM2.5  problem,  with  10 
nonattainment  and  4  maintenance  areas. 
As  described  later,  EPA  is  evaluating  the 
impact  of  this  refined  air  quality  * 
modeling  on  the  methodology  used  and 
the  conclusions  it  has  reached  regarding 
significant  contribution  and  interference 
with  maintenance  with  regard  to  t)ie  24- 
hour  PM2,5  NAAQS. 

EPA  has  completed  some  preliminary 
analysis  of  the  difference  between  the 
air  quality  assessment  tool  and  CAMx 
results  (see  the  TSDs  “Analysis  to 
Quantify  Significant  Contribution”  and 


“Air  Quality  Modeling”).  This  analysis 
suggests  that  the  rhain  difference  is  that 
in  the  winter  months,  the  CAMx 
modeling  shows  smaller  air  quality 
reductions  compared  to  the  assessment 
tool.  This  is  because  the  CAMx  air 
quality  modeling  more  accurately 
reflects  the  complex  nature  of  the  winter 
portion  of  the  24-hour  PM2.5  problem. 
Unlike  summer  days,  for  which  sulfate 
is  the  dominant  contributor  to  PM2.5, 
sulfate  concentrations  are  typically  a 
lesser  contributor  to  the  overall  PM2,5 
concentrations  on  winter  days. 

Moreover,  for  winter  days,  reductions  in 
this  already  reduced  amount  of  sulfate 
appear  to  be  less  responsive  to 
reductions  in  SO2  emissions  than  for 
summer  days.  That  is,  while  for  the 
summer  a  50  percent  reduction  in  SO2 
emissions  would  likely  yield  a  nearly  50 
percent  reduction  in  sulfate 
concentrations,  in  the  winter  such  a 
reduction  in  SO2  would  reduce  sulfate 
by  less  than  50  percent.  Thus,  EPA 
believes  that  more  study  of  the  winter 
portion  of  the  problem  is  warranted  to 
address  the  issues  raised  by  the  CAMx 
modeling.  EPA  believes  it  is  important 
to  understand  the  degree  to  which  these 
winter  exceedances  are  transport-related 
or  locally  generated,  and  the  degree  to 
which  upwind  states’  emissions  of  NOx, 
SO2,  and  other  transported  pollutants 
are  significantly  contributing  to  these 
winter  exceedances. 

Because  the  CAMx  results  indicate 
additional  nonattainment  and 
maintenance  areas  compared  to  the  air 
quality  assessment  tool,  EPA  requests 
comment  on  whether  the  $2,000/ton 
cost  cutoff  for  SO2  resulting  from  the 
assessment  tool  should  be  raised  to  a 
higher  cost  cutoff.  While  the  CAMx 
results  may  suggest  that  it  would  be 
appropriate  to  use  a  cutoff  greater  than 
$2, 000/ton,  the  results  do  not  suggest 
that  the  cutoff  could  be  less  than 
$2,000/ton.  Instead,  the  results  confirm 
the  importance  of  achieving,  at  a 
minimum,  all  reductions  available  at  the 
$2,000/ton  cost  threshold. 

Additionally,  EPA  is  requesting 
comment  on  whether  some  group  2 
states  should  be  moved  to  group  1. 

These  group  2  states  are:  Connecticut, 
Kansas,  Maryland,  Massachusetts, 
Minnesota,  Nebraska,  and  New  Jersey. 
These  states  were  all  placed  in  group 
two  because  the  air  quality  assessment 
tool  indicates  that  the  2012  reductions 
will  resolve  the  nonattainment  or 
maintenance  problems  at  all  areas  to 
which  they  are  linked.  However,  for 
these  states,  the  CAMx  modeling 
indicates  that  one  or  more  of  the  states 
to  which  they  are  linked  will  have 
continuing  nonattainment  and 
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maintenance  problems  after  the 
implementation  of  the  2012  reductions. 

EPA  also  notes  that  during  the  winter, 
PM2.5  contains  a  larger  nitrate 
component  than  in  summer  months. 

One  reason  for  this  is  that  some  nitrates 
that  are  particles  in  cooler  weather 
volatize  and  exist  as  gases  dining 
warmer  weather.  Given  this  larger 
contribution  fi-om  nitrates  in  the  winter, 
EPA  is  also  taking  comment  on  whether 
there  should  be  a  higher  cost  threshold 
for  annual  nitrogen  oxides.  This  may  be 
appropriate  for  states  that  have  been 
identified  as  contributing  significantly 
to  sites  that  the  CAMx  air  quality 
modeling  continues  to  show  as  having 
a  residual  nonattainment  and/or 
maintenance  concern  in  2014. 

Finally,  EPA  requests  comment  on 
how  and  whether  EPA  should 
incorporate  the  use  of  detailed  models 
such  as  CAMx  into  our  methodology  for 


significant  conhribution  and  interference 
with  maintenance.  1 

(g)  Possibility  for  Emissions  Increases  in 
Noncontributing  States 
EPA  also  evaluated  whether  the 
proposed  rule  could  cause  changes  in 
operation  of  electric  generating  units  in 
states  not  regulated  under  the  proposal 
(that  is  states  not  listed  in  table  IV.D— 

5).  Specifically,  EPA  evaluated  whether 
such  changes  could  lead  to  increases  in 
emissions  in  those  states,  potentially 
affecting  whether  they  would  exceed  the 
1  percent  contribution  thresholds  used 
to  identify  linkages  between  upwind 
and  downwind  states.  (See  sections  IV. B 
and  IV.C  previously  for  more  discussion 
of  the  1  percent  thresholds).  Such 
changes  are  possible  in  part  because  of 
the  interconnected  nature  of  the 
country’s  energy  system  (including  both 
the  electricity  grid  and  coal  and  natural 
gas  supplies).  In  addition,  our  models 
project  that  the  rule  affects  the  cost  of 


coal  (generally  lowering  the  cost  of 
higher  sulfur  coals  and  raising  the  cost 
of  lower  sulfur  coals).  If  these  price 
effects  took  place  and  if  the  rule  is 
finalized  as  proposed,  sources  in  states 
not  covered  by  the  proposed  rule  might 
choose  to  use  higher  sulfur  coals. 
Increased  use  of  such  coals  could  thus 
increase  SO2  emissions  in  those  states. 
EPA’s  modeling  confirms  this, 
projecting  that,  after  the  proposed  rule 
is  implemented  in  states  regulated  for 
SO2,  emissions  in  some  states  not 
covered  by  the  proposed  rule  would 
increase  (i.e.,  their  emissions  are  greater 
in  the  control  case  modeling  than  in  the 
base  case  modeling).  As  shown  in  table 
IV.D-6,  Arkansas,  Mississippi,  North 
Dakota,  South  Dakota,  and  Texas  all 
exhibit  2012  SO2  emissions  increases 
over  the  base  case  and  above  5,000 
tons.®"  For  reference,  we  also  include 
the  statewide  2012  base  case  emissions 
from  all  sources  within  the  state. 


Table  IV.D-6— Unregulated  States  With  More  Than  5,000  Tons  of  Projected  SO2  Increases  Under  the 

Proposed  Transport  Rule 


Arkansas . 

Mississippi  .... 
North  Dakota 
South  Dakota 
Texas  . 


State 

2012  SO2  in¬ 
crease  from 
base  case 
(thousand 
tons) 

2012  SO2 
base  case 
emissions 
from  all 
sources 
(thousand 
tons) 

32 

127 

18 

80 

11 

94 

6 

26 

136 

640 

Further  analysis  with  the  air  quality 
assessment  tool  indicates  that  these 
projected  increases  in  the  Texas  SO2 
emissions  would  increase  Texas’s 
contribution  to  an  amount  that  would 
exceed  the  0.15  pg/m^  threshold  for 
annual  PM2.5.  For  this  reason,  EPA  takes 
comment  on  whether  Texas  should  be 
included  in  the  program  as  a  group  2 
state. 

(h)  Providing  Downwind  States  Full 
Relief  From  Upwind  Emissions 

EPA  takes  very  seriously  its 
responsibility  to  ensure  that  upwind 
reductions  are  made  in  a  timely  way  so 
that  downwind  states  can  meet  their 
attainment  obligations. 

EPA  recognizes,  ajs  discussed 
previously,  that  while  this  proposal 
fully  addresses  the  annual  PM2.5 
standard,  it  may  not  fully  address  the 
24-hour  PM2.5  standard.  Where  this  may 


be  the  case,  as  explained  previously, 
EPA’s  air  quality  modeling  shows  that 
the  remaining  component  of  non¬ 
attainment  is  cdmost  entirely  occurring 
in  the  winter  months.  Also  as  noted 
previously  the  atmospheric  chemistry 
related  to  secondary  particle  formation, 
and  the  relative  importance  of  particle 
species  such  as  sulfate  and  nitrate,  is 
quite  different  between  summer  and 
winter.  Because  of  this,  EPA  is  moving 
ahead  with  further  efforts,  before  the 
final  rule  is  published,  to  determine  the 
extent  to  which  this  winter  problem  is 
caused  by  emissions  transported  from 
upwincf  states  and,  if  this  is  the  case,  to 
identify  the  total  amount  of  emissions 
that  represents  significant  contribution 
and  interference  with  maintenance.  To 
the  extent  possible,  EPA  plans  to 
finalize  a  rule  that  fully  defines  this 
amount. 


Based  on  the  information  that  EPA 
currently  has,  EPA  believes  there  are  a 
number  of  possible  outcomes  of  this 
further  study.  Possible  outcomes 
include: 

(1)  Identification  of  the  additional 
amount  of  SO2  emissions  reductions 
needed  to  eliminate  significant 
contribution  and  interference  with 
maintenance  from  upwind  states 
contributing  to  the  residual  24-hour 
PM2.5  problem  sites. 

(2)  Identification  of  the  additional 
amount  of  NOx  emissions  reductions 
needed  to  eliminate  significant 
contribution  and  interference  with 
maintenance  from  upwind  states 
contributing  to  the  residual  24-hour 
PM2.5  problem  sites. 

(3)  Identification  of  another  pollutant 
that  should  be  considered  part  of 
significant  contribution  and  interference 
with  maintenance  for  states  that 


While  Colorado  is  also  a  state  that  may  see 
projected  increases  in  emissions,  it  was  not  within 
the  domain  the  EPA  analyzed. 
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contribute  to  the  residual  24-hour  PM2,5 
problem  sites. 

(4)  Determination  that  the  reductions 
proposed  in  today’s  rulemaking  would 
fully  address  significant  contribution 
and  interference  with  maintenance  at 
these  sites. 

If  EPA  determines  that  more  SO2 
emissions  should  be  considered  part  of 
this  amount  based  on  the  analysis 
performed  for  today’s  proposal,  EPA 
believes  that  the  next  set  of  emissions 
that  can  be  reduced  above  the  $2,000/ 
ton  threshold  would  likely  still  come 
from  the  power  sector.  If  EPA 
determines  that  more  SO2  emissions 
reductions  are  required  or  that  the 
amount  of  emissions  of  SO2  and  NOx 
that  it  has  proposed  as  significantly 
contributing  to  nonattainment  are  the 
appropriate  amounts  to  address  this 
winter  portion  of  the  problem,  EPA 
intends  to  supplement  today’s  proposal 
and  finalize  a  rule  that  would  fully 
addresses  emissions  that  significantly 
contribute  to  or  interfere  with 
maintenance  of  the  2006  daily  PM2.5 
standard. 

To  the  extent  that  EPA  determines 
that  more  NOx  reductions  are  needed  or 
that  reductions  of  another  pollutant  are 
needed,  EPA  believes  that  we  could 
provide  the  greatest  assistance  to  states 
in  addressing  transport  by  finalizing  this 
rule  quickly  and  promulgating  a 
separate  rule  to  achieve  any  necessary 
additional  NOx  reductions.  This  is 
because  those  emissions  reductions 
would  likely  involve  placing  reduction 
requirements  on  sources  other  than 
EGUs  and  that  additional  approaches 
would  need  to  be  addressed.  EPA 
believes  that  developing  supplemental 
information  to  address  these  sources 
and  concepts  would  substantially  delay 
publication  of  a  final  rule,  beyond  the 
anticipated  publication  of  spring  2011. 

EPA  plans  to  move  forward 
aggressively  in  the  event  that  these 
further  reductions  are  needed.  We  do 
not,  however,  intend  to  delay  the 
reductions  in  this  proposed  rule  because 
those  reductions  have  a  substantial 
impact  on  states’  abilities  to  attain  the 
NAAQS  in  the  required  time  period  and 
have  large  health  benefits. 

b.  Specific  Application  to  Ozone 

This  section  discusses,  for  the  1997 
ozone  standards,  how  EPA  applies  its 
multi-step  methodology  for  defining 
each  state’s  significant  contribution.  For 
some  aspects  of  the  methodology, 
further  work  is  needed  to  complete  the 
methodology  for  ozone  and  this  further 
work  will  be  completed  in  a  separate 
proposal. 


(1)  Years  for  Quantifying  Significant 
Contribution 

In  this  subsection,  we  discuss  how 
EPA  identifies  for  ozone  the  years  to 
analyze  for  eliminating  significant 
contribution.  Similar  to  the  previous 
discussion  for  PM2.5,  EPA  believes  that 
the  selection  of  the  year  for  eliminating 
significant  contribution  is  informed  by 
the  attainment  deadline  and  by  the  Act’s 
requirement  to  attain  the  NAAQS  “as 
expeditiously  as  practicable.” 

As  noted  earlier,  the  2012  ozone 
season  is  the  last  ozone  season  before 
the  2013  attainment  deadline  for  ozone 
areas  classified  as  “serious”  for  the  1997 
ozone  air  quality  standards.  Thus,  for 
any  states  “linked”  to  “serious  area” 
locations  for  which  2012  is  the  latest 
ozone  season  prior  to  their  attainment 
deadline,  EPA  believes  that  2012  is  the 
appropriate  year  for  eliminating 
significant  contribution,  to  the  extent 
that  purpose  can  be  achieved  given  the 
short  time  period.  Because  this 
proposed  rule  would  not  be  finalized 
until  2011,  the  year  2012  also  represents 
the  earliest  time  by  which  emissions 
reductions  could  be  achieved,  which  is 
consistent  with  statutory  provisions 
calling  for  downwind  states  to  achieve 
attainment  “as  expeditiously  as 
practicable.”  This  also  is  relevant  for 
certain  other  areas  with  lower  ozone 
classifications  that  are  projected  in  our 
analysis  to  have  continuing  air  quality 
problems  and  to  be  affected  by 
transported  pollution  from  certain 
upwind  states  in  amounts  greater  than 
the  1  percent  threshold.®^ 

EPA  is  concerned  that  the  timing  of  . 
this  rule  presents  difficult  challenges  in 
eliminating  significant  contribution  and 
interference  with  maintenance  with 
regard  to  the  1997  ozone  NAAQS  by  the 
attainment  date.  For  states  with  a  2012 
(or  earlier)  attainment  date  for  which  we 
project  continuing  ozone  problems,  we 
are  concerned  that  strict  adherence  to  a 
2012  date  for  reductions  could  be 
viewed  as  an  artificial  constraint  on  our 
ability  to  require  appropriate 
reductions.  EPA  believes  that  the 
current  situation  for  ozone,  involving  a 
transport  rulemaking  within  months  of 
the  attainment  date  (and  in  a  number  of 
cases,  after  the  current  attainment  date) 
is  a  unique  situation  created  by  the 
Court’s  remand  of  the  CAIR.  Under 
normal  circumstances  adhering  to  the 
CAA  schedule  for  addressing  transport 
within  3  years  after  a  NAAQS  is 
promulgated,  transport  requirements 

This  is  possible  where;  (1)  Latest  monitoring 
data  indicate  attainment  of  the  1997  ozone 
standard,  (2)  the  area  is  operating  under  one-year 
extensions  of  their  2009  deadline,  or  (3)  EPA  has 
not  made  a  formal  finding  of  failure  to  attain. 


would  be  in  place  years  before  the 
attainment  date.  For  purposes  of  our 
analysis  of  ozone  for  areas  with  a  2012 
attainment  date,  EPA  proposes  that  we 
should  not  be  constrained  to  only 
considering  those  reductions  that  are 
possible  by  2012. 

Another  reason  that  it  would  be 
inappropriate  to  limit  upwind  state 
responsibility  based  on  the  downwind 
area’s  current  attainment  date  is  that  the 
statute  contains  provisions  for  extension 
of  attainment  dates.  To  the  extent  that 
downwind  states  have  continuing  ozone 
air  quality  problems  after  2012,  the  Act 
requires  that  they  be  reclassified,  which 
allows  the  downwind  area  to  qualify  for 
a  later  attainment  date  that  is  as 
expeditious  as  practicable  but  no  later 
than  2019  (2018  emissions  year).®^  In 
addition,  two  1-year  attainment  date 
extensions  can  be  granted  if  an  area 
comes  close  to  attaining,  based  on 
specific  criteria.  In  addition,  history 
shows  many  examples  of  states  not 
meeting  air  quality  standards  by  their 
attainment  deadlines,  often  due  in  part 
to  interstate  pollution  transport.  Even  if 
a  downwind  area  attains  on  time, 
further  upwind  reductions  may  be 
important  to  assure  continued 
maintenance  of  tbe  standard. 

If  in  determining  upwind  state 
reduction  responsibilities  EPA  were  to 
automatically  assume  that  downwind 
states  will  attain  on  time  despite 
pollution  transport,  this  assumption 
would  have  the  effect  of  absolving  tbe 
upwind  state  of  responsibility  for  any 
reductions  in  pollution  transport  that 
could  not  be  achieved  by  tbe  downwind 
area’s  current  attainment  date.  EPA  does 
not  believe  this  would  be  appropriate. 
This  would  transfer  emissions  control 
responsibility  from  the  upwind  state  to 
the  downwind  state  in  any  case  when 
the  area  did  not  attain  by  its  current 
attainment  date,  and  could  delay  for 
years  the  date  when  the  public  would 
breathe  air  that  meets  health-based 
standards. 

Accordingly,  for  all  the  reasons 
discussed  previously,  we  address  both 
2012  and  2014  in  our  analysis,  and  we 
do  not  believe  that  examining  2012  only 
would  be  appropriate.  EPA  has  chosen 
to  examine  2014  air  quality  results 
because,  based  on  a  conservative 
estimate,  2014  is  the  earliest  year  for 
which  significantly  more  stringent  NOx 
limits  (e.g.,  reflecting  SCR)  could 
conceivably  be  considered  in  a  swift, 
subsequent  rulemaking. 

One  area  in  the  eastern  half  of  the 
U.S.  covered  by  this  proposal,  Houston, 

In  the  case  of  PM2.5,  under  subpart  I,  areas  can 
qualify  for  an  extension  beyond  5  years,  to  as  many 
as  10  years,  based  on  certain  statutory  criteria. 
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is  classified  as  “severe.”  For  Houston,  it 
is  relevant  to  consider  both  that  (1)  the 
latest  permissible  attainment  date  for 
severe  areas  is  June  2019,  which  would 
require  emissions  reductions  by  the 
2018  ozone  season,  and  (2)  the  state 
implementation  plan  must  provide  for 
attainment  as  expeditiously  as 
practicable.  In  light  of  this,  EPA  may 
select  a  year  between  2012  and  2018 
that  is  as  expeditious  as  practicable  as 
the  appropriate  year  for  eliminating 
significant  contribution.  Because,  as 
explained  later,  further  analysis  is 
needed  to  quantify  any  additional 
reductions  necessary  to  eliminate 
significant  contribution  to  Houston, 
EPA  requests  comment  on  which  year 


we  should  select  within  this  2012  to 
2018  time  period  for  this  analysis. 

(2)  Step  1.  Emissions  Reductions  Cost 
Curves  for  ECU  Ozone  Season  NOx 
Using  IPM,  EPA  developed  cost 
curves  for  2012  for  ozone  season  NOx, 
showing  the  ozone  season  (May- 
September)  NOx  reductions  available  in 
2012  at  different  cost  increments. 
Specifically,  EPA  developed  cost  curves 
that  show  reductions  available  in  2012 
from  ECUs  at  various  costs  (in  2006  $) 
up  to  $5, 000/ton.  These  ECU  cost  curves 
are  presented  in  Table  IV.D-7. 

Generally,  projected  emissions 
reductions  for  2012  are  modest  because, 
by  2012,  it  is  not  feasible  to  install  add¬ 
on  equipment.  Some  highly  effective 
and  widely  employed  NOx  control 


technologies  such  as  SCR  could  not  be 
planned  and  installed  in  significant 
numbers  within  a  1-year  time  period 
(i.e.,  because  a  single  SCR  unit  on 
average  takes  21  months  to  install, 
SCR-based  limits  in  2012,  if  feasible  at 
all,  would  require  an  unacceptably  steep 
cost  premium). 

For  some  states  (particularly  those 
which  are  not  regulated  by  the  NOx  SIP 
Call)  EPA  identified  potential 
reductions  from  the  installation  of  some 
combustion  controls/low  NOx  burners 
and  the  use  of  existing  SCR  units  that, 
in  the  absence  of  CAIR,  would  not  be 
required  to  operate.  These  reductions 
are  available  at  approximately  $500/ton 
in  2012.  There  were  very  few  emissions 
reductions  available  below  this  cost. 


Table  IV.D-7— 2012  Ozone-Season  NOx  Emissions  From  Electric  Generating  Units  for  Each  State  at 

Various  Costs  (2006$)  per  Ton  (Thousand  Tons) 


Marginal  cost  per  ton 

n^ni 

Alabama  . - . 

30 

30 

30 

30 

30 

30 

30 

29 

29 

Arkansas  . 

21 

11 

11 

11 

11 

11 

11 

11 

11 

Connecticut  . .•. . 

3 

3 

3 

3 

3 

3 

3 

3 

3 

Delaware  . 

2 

2 

2 

2 

2 

2 

2 

2 

2 

Florida  . 

101 

74 

59 

59 

59 

59 

58 

57 

Georgia  . 

35 

33 

33 

33 

33 

33 

33 

33 

33 

Illinois  . . . 

24 

24 

25 

25 

25 

25 

25 

25 

25 

Indiana  . •. . . . 

51 

50 

49 

48 

47 

47 

47 

46 

46 

Kansas  . . . 

31 

15 

15 

15 

14 

14 

14 

14 

14 

Kentucky  . 

31 

31 

30 

30 

30 

29 

29 

29 

Louisiana . . . 

22 

17 

17 

17 

17 

17 

17 

17 

17 

Maryland . . 

14 

14 

14 

14 

14 

14 

14 

14 

14 

Michigan  . :. . 

30 

30 

30 

30 

30 

30 

29 

28 

28 

Mississippi  . . ! . 

17 

8 

8 

8 

8 

8 

8 

8 

8 

New  Jersey  . 

7 

7 

7 

7 

7 

7 

7 

7 

7 

New  York . 

16 

16 

16 

16 

16 

16 

16 

16 

16 

North  Carolina . . . . . 

27. 

27 

27 

27 

27 

27 

27 

27 

27 

Ohio . 

42 

41 

41 

41 

41 

42 

42 

42 

42 

Oklahoma . 

43 

27 

27 

27 

?7 

26 

26 

26 

26 

Pennsylvania . . . 

51 

51 

51 

51 

50 

50 

50 

50 

48 

South  Carolina  . 

16 

16 

16 

15 

15 

15 

15 

15 

15 

Tennessee  . 

12 

12 

12 

12 

12 

12 

12 

12 

12 

Texas  . 

79 

67 

67 

67 

7 

66 

66 

66 

66 

Virginia  . . . 

18 

18 

18 

18 

18 

18 

17 

17 

17 

West  Virginia . 

24 

24 

23 

23 

22 

23 

22 

22 

18 

Total  . 

746 

648 

625 

622 

620 

618 

609 

As  discussed  in  section  IV.D.3  later, 
little  or  no  ozone  season  NOx 
reductions  are  available  for  non-EGU 
sources  from  control  measures  costing 
(at  or  below)  $500/ton.  The  ozone 
season  NOx  cost  curves  in  Table  IV.D- 
7  include  EGU  reductions  only.  EPA 
believes  that  for  costs  at  or  below  $500/ 
ton,  these  curves  include  all  available 
reductions  (because  only  EGUs  have 
substantial  reduction  opportunities  at  or 
below  $500/ton),  but  for  greater  costs 
the  curves  do  not  include  all  available 


•63  Estimate  from  EPA  report,  “Engineering  and 
Economic  Factors  Affecting  the  Installation  of 


reductions  as  they  do  not  include  non- 
EGU  reductions. 

For  this  reason,  we  are  not  addressing 
in  this  proposal  whether  cost  per  ton 
levels  higher  than  $500/ton  are  justified 
for  some  upwind  states  and  downwind 
receptors  for  ozone  purposes.  However, 
we  are  presenting  the  information  we 
have  on  potential  EGU  reductions  at 
higher  cost  levels  for  informational 
purposes.  EPA  intends  to  develop 
similar  emissions  reductions  and  cost 
information  for  sources  other  than  EGUs 


Control  Technologies  for  Multi-Pollutant 


and,  in  a  future  rulemaking,  to  consider 
whether  or  not  reductions  at  a  higher 
cost  per  ton  are  warranted  for  EGUs  and 
other  source  categories. 

EPA  developed  EGU  emissions 
reductions  cost  curves  for  2014  as  well 
as  2012.  EPA  believes  it  is  useful  to 
understand  and  display  emissions 
reductions  capabilities  for 2014,  the  first 
year  for  which  further  emissions  . 
reductions  could  be  achieved  through 
the  installation  of  add-on  controls  such 
as  SCR.  These  2014  ozone  season 


Strategies,”  CAIR  docket  no.  OAR-2003-0053- 
0106). 
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emissions  cost  curves  are  presented  in 
Table  IV.D-8.  The  2014  results  have 
similarities  to  the  2012  results  in  that 
there  is  an  initial  drop  in  emissions 
when  controls  are  applied  at  costs  of 


$500  per  ton,  which  represents  the  use 
of  SCR  units  in  states  that  would  not  he 
mandated  to  so.  Also  similar  to  the  2012 
results,  relatively  few  reductions  are 
seen  between  $500/ton  and  $2, 500/ton. 


In  contrast  to  the  2012  results,  add-on 
controls  become  feasible  in  2014  at  costs 
between  $2, 500/ton  and  $5, 000/ton  and 
more  ECU  emissions  reductions  are 
possible  at  those  cost  levels. 


Table  lV.D-8 — 2014  Ozone-Season  NOx  Emissions  From  Electric  Generating  Units  for  Each  State  at 

Various  Costs  (2006$)  per  Ton  (Thousand  Tons) 


Marginal  cost  per  ton 

$0 

$500 

$1,000 

$1,500 

$2,000 

$5,000 

Alabama  . 

27 

27 

27 

27 

27 

27 

27 

26 

26 

Arkansas  . 

22 

12 

12 

12 

12 

11 

11 

11 

12 

Connecticut  . 

3 

3 

3 

3 

3 

3 

3 

3 

3 

Delaware  . 

2 

3 

3 

3 

3 

3 

3 

3 

3 

Florida  . 

95 

72 

58 

57 

57 

56 

53 

43 

37 

Georgia  . 

22 

20 

20 

20 

20 

20 

20 

19 

Illinois  . . . 

24 

24 

24 

24 

24 

24 

24 

24 

24 

Indiana  . 

49 

48 

48 

47 

47 

47 

46 

44 

43 

Kansas  . 

35 

16 

16 

16 

16 

16 

16 

15 

15 

Kentucky  . . 

30 

30 

30 

29 

29 

29 

29 

29 

28 

Louisiana . 

21 

17 

17 

17 

17 

17 

17 

13 

13 

Maryland . 

15 

15 

15 

15 

15 

15 

15 

15 

15 

Michigan  . 

30 

30 

30 

29 

-  29 

29 

29 

28 

Mississippi  . 

17 

.  8 

8 

8 

8 

8 

8 

8 

7 

New  Jersey  . 

10 

10 

10 

10 

10 

10 

10 

10 

9 

New  York . 

17 

17 

17 

16 

16 

16 

15 

15 

15 

North  Carolina  . . 

27 

27 

27 

27 

27 

27 

27 

27 

26 

Ohio . 

45 

44 

43 

43 

42 

42 

42 

41 

38 

Oklahoma  . 

39 

24 

24 

24 

24 

23 

23 

23 

20 

Pennsylvania . 

53 

53 

52 

52 

52 

52 

52 

52 

41 

South  Carolina  . 

16 

16 

15 

15 

15 

15 

15 

15 

15 

Tennessee  . 

12 

12 

12 

12 

12 

12 

12 

12 

12 

Texas  . 

80 

69 

68 

68 

67 

66 

66 

66 

66 

Virginia  . 

16 

16 

16 

16 

16 

16 

16 

16 

15 

West  Virginia . . . 

24 

24 

24 

21 

22 

20 

20 

19 

19 

Total  . . . 

639 

621 

604 

HQ 

547 

(3)  Step  2.  Air  Quality  Assessment  of 
Potential  2012  Emissions  Reductions 

EPA  uses  an  air  quality  assessment 
tool  for  ozone  to  assess  the  effect  of  NOx 
reductions  on  downwind  ozone 
concentrations.  This  air  quality 
assessment  tool  assumes  a  linear 
relationship  between  the  reduction  in 
an  upwind  state’s  ozone  season  NOx 
reductions  and  the  reduction  in  that 
state’s  contribution  to  downwind  ozone 
levels.  For  example,  if  a  given  upwind 
state  reduced  its  ozone  season  NOx 
emissions  by  20  percent,  the  air  quality 
assessment  tool  estimates  that  there 
would  also  he  a  20  percent  reduction  in 
the  state’s  contribution  to  downwind 


ozone.  Using  this  assessment  tool,  EPA 
projected  the  air  quality  impact  of  the 
emissions  reductions  at  the  $500/ton 
NOx  level,  the  level  for  which  we  have 
complete  estimates  of  potential 
emissions  reductions.  The  assessment 
shows  significant  improvements  in  2012 
at  downwind  air  quality  locations,  as 
evidenced  by  a  reduction  in  the  number 
of  nonattainment  and  maintenance 
locations.  EPA  presents  these  2012 
ozone  season  results  in  Table  IV.D-9. 

EPA  also  includes  in  Table  IV.D-9 
results  for  2014  before  and  after  the 
imposition  of  currently  installed 
controls  (that  is,  for  the  base  case  or  zero 
dollars  per  ton,  and  for  the  case  for 
which  all  controls  are  applied  up  to 


$500/ton).  Because  there  are  substantial 
reductions  in  ozone  season  NOx  from 
mobile  source  fleet  turnover  between 
2012  and  2014,  there  are 
correspondingly  substantial 
improvements  in  ozone  in  the  base  case, 
even  in  the  absence  of  additional  ECU 
or  other  stationary  source  controls. 
Additionally,  in  this  2014  analysis, 
when  these  mobile  source  reductions 
are  combined  with  ECU  reductions  at 
$500/ton,  the  simplified  air  quality 
assessment  tool  projects  that  almost  all 
sites,  with  the  exception  of  Houston,  TX 
(nonattainment)  and  Baton  Rouge,  LA 
(maintenance),  have  resolved  their 
ozone  problems. 


Table  IV.D-9— Estimated  Number  of  Remaining  Non  attainment  or  Nonattainment  and  Maintenance  Monitor 
Sites  in  2012  and  2014  as  a  Function  of  Ozone-season  NOx  Cost  per  Ton  Levels 


2012 

2012 

2014 

2014 

Marginal  Cost  per  Ton 

i 

Number  of  Re¬ 
maining  Non¬ 
attainment 
Monitor  Sites 

Number  of  Re¬ 
maining  Non¬ 
attainment  and 
Maintenance 
Monitor  Sites 
.  _  _ J 

Number  of  Remaining  Nonattain- 
meht  Monitor  Sites 

Number  of  Remaining  Nonattain¬ 
ment  and  Maintenance  Monitor 
sites 

>$o ... 

>$500 


25 

19 


4  (all  in  Houston,  TX) 
1  . 


7  (Houston,  TX;  Baton  Rouge,  LA). 
7. 
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(4)  Step  3.  Selection  of  Cost  Thresholds, 
Taking  Into  Account  Cost  and  Air 
Quality  Considerations 

Using  the  multi-factor  cost  and  air 
quality  methodology  described  in 
section  IV.D.l,  EPA  identifies,  for  a 
number  of  states,  the  2012  emissions 
reductions  that  eliminate  the  significant 
contribution  to  nonattainment  of  the 
1997  ozone  NAAQS  and  interference 
with  maintenance  to  the  1997  ozone 
NAAQS. 

(a)  Cost  Considerations 

•  As  discussed  previously,  $500/ton 
represents  the  cost  level  for  which  EPA 
has  complete  information  across  source 
categories  and  represents  the  level  for 
which  significant  emissions  reductions 
are  available  in  2012.  Large  additional 
reductions  in  2012  cannot  be  achieved 
given  the  insufficient  amount  of  time  for 
sources  to  install  controls.  Compared  to 
NOx  reduction  levels  determined  to  be 
highly  cost  effective  in  both  the  NOx 
SIP  Call  and  the  CAIR,  $500/ton  is  a 
very  low  cost  for  requiring  ozone  season 
NOx  reductions,  and  reductions  at  this 
level  show  measurable  downwind  air 
quality  benefit.  EPA  believes  that  $500/ 
ton  continues  to  be  an  extremely  cost 
effective  level  for  NOx  control  relative 
to  benchmarks  provided  by  the  cost  per 
ton  of  NOx  reductions  in  existing  rules 
or  available  from  technologies  in 
various  sectors,  and  the  $500/ton  level 
is  based  on  proven  and  widely  deployed 
technology. 

Considering  the  upwind-downwind 
state  policy  considerations  discussed 
previously,  $500/ton  NOx  clearly  is  not 
an  unreasonable  cost  level  of  control  for 
all  upwind  states  that  contribute  more 
than  threshold  amounts  to  ozone  air 
quality  problems  in  downwind  states. 

EPA  believes  that  on  purely 
reasonableness  or  highly  cost  effective 
grounds,  a  value  considerably  greater 
than  $500/ton  coidd  be  justified.  EPA 
notes  that  the  $2,000/ton  threshold  for 
highly  cost  effective  ozone  season  NOx 
controls  for  the  NOx  SIP  Call  was 
calculated  based  on  1990  dollars.  If  this 
threshold  were  updated  based  on  a  more 
recent  year,  such  as  the  2006  year  used 
for  recent  EPA  RIA  documents,  the 
$2, 000/ton  threshold  would  become 
approximately  $3,200  per  ton.  As  a 
result,  EPA  believes  that  controlling  to 
at  least  this  level  should  be  considered, 
unless  air  quality  considerations  suggest 
an  “off-ramp”  at  lower  cost  levels. 

(b)  Air  Quality  Considerations 

Using  the  air  quality  assessment  tool, 
EPA  determined  that  emissions 
reductions  firom  ozone  season  NOx 
controls'  at  $500/ton  would  have  a 


significant  reduction  in  nonattainment 
and  maintenance  receptors  in  2012. 
Accordingly,  EPA  believes  that 
requiring  the  reductions  that  can  be 
achieved  at  $500/ton  are  justified  based 
upon  the  2012  air  quality  results. 

EPA  proposes,  as  discussed 
previously,  that  EPA  is  not  artificially 
constrained  in  considering  reductions 
beyond  2012  and  that  it  is  relevant  to 
address  possible  air  quality  impacts  of 
additional  emissions  reductions  that 
could  be  achieved  by  2014,  the  first  year 
for  significant  additional  controls.  At 
the  same  time,  EPA  proposes  that  while 
2014  is  a  relevant  year  to  consider,  it  is 
also  relevant  to  consider  the  nature  of 
the  air  quality  problem  in  2014  even  in 
the  absence  of  further  transport  controls 
that  could  be  achieved  by  that  date. 
Taking  all  of  these  2014  considerations 
into  account,  the  air  quality  assessment 
tool  results  show  that  in  2014  ozone 
problems  remain  only  for  locations  in 
Houston  and  Baton  Rouge.  Thus,  EPA 
believes  that  additional  post-2012 
controls,  beyond  the  $500/ton 
reductions  that  are  justified  based  on 
2012,  are  possibly  warranted  for  states 
that  are  linked  to  Houston  and  Baton 
Rouge.  (See  also  discussion  later  on  the 
issue  regarding  New  York  City  raised  by 
air  quality  modeling  results.) 

(c)  Proposed  Cost  Threshold  for  Ozone 

Based  on  the  cost  and  air  quality 
considerations,  EPA  proposes  $500/ton 
as  the  appropriate  cost  threshold  for  the 
following  states  which  contribute  to 
downwind  nonattainment  and/or 
maintenance  problems  in  2012,  but 
which  are  not  linked  to  ozone  air 
quality  problems  in  either  Houston  or 
Baton  Rouge:  Connecticut,  Delaware, 
the  District  of  Columbia,  Indiana,  Iowa, 
Kansas,  Maryland,  Massachusetts,  New 
Jersey,  New  York,  North  Carolina,  Ohio, 
Oklahoma,  Pennsylvania,  South 
Carolina,  Virginia,  and  West  Virginia. 

For  states  linked  to  ozone  air  quality 
problems  in  Houston  or  Baton  Rouge, 
EPA  has  not  yet  identified  a  cost 
threshold  for  eliminating  significant 
contribution.  EPA  does,  however, 
propose  to  find  that  those  states  must 
make  at  least  all  of  the  reductions  that 
can  be  achieved  for  $500/ton  in  2012. 
These  states  are:  Alabama,  Arkansas, 
Florida,  Georgia,  Illinois,  Kentucky, 
Louisiana,  Mississippi,  Tennessee,  and 
Texas.  For  these  states,  the  $500/ton 
threshold  represents  emissions 
reductions  that  EPA  believes  are  an 
essential  part  of  the  ultimate  emissions 
reductions  amount  that  will  be  required 
to  eliminate  the  significant  contribution 
and  interference  with  maintenance.  This 
level  does  not  represent  a  complete 
significant  contribution  determination 


for  these  states  because  neither  the 
analysis  of  costs  up  to  $500/ton,  nor  the 
analysis  of  air  quality  impacts  of  the 
corresponding  emissions  reductions, 
suggest  that  those  reductions  necessarily 
represent  all  reasonable  upwind  state 
reductions.  For  the  reasons  stated 
previously  in  subsection  2.b,  EPA 
believes  it  is  appropriate  and  consistent 
with  the  statutory  mandate  to  consider 
whether  section  110(a){2)(D)(i)(I) 
requires  further  reductions  from  these 
states  after  2012  for  purposes  of  the 
1997  ozone  standard. 

To  determine  whether  further 
reductions  are  warranted,  EPA  is 
expeditiously  conducting  further 
analysis.  EPA  is  continuing  to  develop 
and  evaluate  NOx  control  costs, 
emissions  reductions,  and  air  quality 
impact  information  for  NOx  controls 
greater  than  $500/ton,  and  to  examine 
facts  involving  Houston  and  Baton 
Rouge,  to  support  a  complete 
determination  of  significant 
contribution  and  interference  with 
maintenance  for  states  that  contribute  to 
one  or  both  of  those  areas.  Based  on  the 
analysis  done  for  today’s  proposal,  EPA 
believes  that  any  additional  NOx 
reduction  requirements  would  involve 
reductions  from  sources  beyond  EGUs. 

If  this  is  the  case,  EPA  believes  it  is 
likely  that  we  could  provide  the  greatest 
assistance  to  states  in  addressing 
transport  by  promulgating  a  separate 
rule  to  achieve  those  NOx  reductions. 
EPA  believes  that  developing 
supplemental  information  to  address 
these  sources  beyond  EGUs  would 
substantially  delay  publication  of  a  final 
rule,  beyond  the  anticipated  publication 
of  spring  2011.  While  EPA  intends  to 
move  forward  aggressively  on  this  issue 
in  gathering  the  necessary  information, 
EPA  does  not  believe  that  this  effort 
should  delay  the  reductions  and  large 
health  benefits  associated  with  this 
proposed  rule.  EPA  fully  intends  to 
proceed  with  additional  rulemaking  to 
fully  address  the  residual  significant 
contribution  to  nonattainment  and 
interference  with  maintenance  as  . 
quickly  as  possible. 

(5)  Request  for  Comment  Concerning 
New  York  City  and  Contributing  States 

As  in  the  case  of  PM2.5,  EPA  has  done 
additional  refined  air  quality  analysis  of 
a  2014  scenario  that  assumes 
implementation  of  the  proposed  ozone 
season  NOx  emissions  reductions,  that 
is,  the  reductions  that  would  be 
achieved  based  on  the  $500/ton  NOx 
cost  threshold.  This  air  quality  analysis, 
conducted  with  the  CAMx  model,  can 
be  compared  to  the  results  using  the  air 
quality  assessment  tool.  The  CAMx 
modeling  demonstrated  that  the 
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required  NOx  reductions  would  assist 
many  downwind  areas  with  achieving 
and  maintaining  the  NAAQS.  The 
CAMx  air  quality  modeling  for  2014 
confirmed  the  conclusion  that  Houston 
and  Baton  Rouge  would  continue  to 
have  nonattainment/maintenance 
concerns  even  with  the  reduction  of 
NOx  emissions  that  could  he  reduced 
for  (at  or  below)  $500/ton.  The  modeling 
also  showed  that  the  locations  within 
the  New  York  City  nonattainment  area 
would  continue  to  have  a  maintenance 
problem  despite  the  modeled  reductions 
(including  those  in  New  York  State). 

That  is,  the  New  York  City  area  is 
possibly  at  risk  of  being  in 
nonattainment  in  light  of  historical  year- 
to-year  variability  in  ozone  levels  in  the 
New  York  City  area.  For  that  reason, 

EPA  is  taking  comment  on  whether  it 
should  consider  and  analyze  the  NOx 
reductions  that  can  be  achieved  for 
greater  than  $500/ton  in  states  that  are 
linked  to  the  New  York  area  sites.  These 
states  include:  Connecticut,  Delaware, 
Indiana,  Kentucky,  Maryland,  New 
Jersey,  North  Carolina,  Ohio, 
Pennsylvania,  Virginia,  and  West 
Virginia.  If  EPA  were  to  conclude  that 
additional  analysis  is  necessary,  it 
would  present  the-results  of  this  in  a 
future  notice  that  would  also  consider 
whether  and  to  what  extent  states  linked 
to  New  York  City,  Houston,  and  Baton 
Rouge  should  be  required  to  make 
additional  NOx  reductions  in  order  to 
eliminate  all  significant  contribution 
with  respect  to  the  1997  ozone  NAAQS. 

3.  Discussion  of  Control  Costs  for 
Sources  Other  Than  ECUs 

Previously  in  this  section  (see 
discussion  in  IV.D.2  previously)  EPA 
discusses  its  proposed  cost  criteria  for 
identifying  SO2  and  NOx  emissions 
reductions  necessary  to  eliminate  at 
least  part  of  each  state’s  significant 
contribution  and  to  eliminate  at  least 
part  of  each  upwind  state’s  interference 
with  maintenance  of  the  PM2.5  NAAQS. 
In  addition,  EPA  discusses  interim  cost 
criteria  for  ozone.  Consistent  with  these 
criteria,  EPA  does  not  believe  that  other 
source  categories  have  emissions  that 
are  currently  significantly  contributing 
to  nonattairiment  or  interfering  with 
maintenance  of  the  1997  and  2006  PM2,5 
NAAQS.  Thus,  with  respect  to  the  1997 
and  2006  PM2.5  NAAQS,  we  are  not 
proposing  to  include  in  the  FIPs 
emissions  reductions  requirements  for 
other  source  categories. 

(a)  SO2  Sources  and  Costs 

As  described  previously,  EPA  is 
proposing  to  define  significant 
contribution  on  the  basis  of  cost 
informed  by  air  quality  impacts,  and  to 


conclude  $2, 000/ton  represents  the 
highest  cost  value  necessary  for  SO2  to 
eliminate  significant  contribution  and 
interference  with  maintenance.  For  SO2, 
as  described  previously,  EPA  is 
proposing  to  conclude  that  significant 
contribution  and  interference  with 
maintenance  would  be  eliminated  at 
costs  of  no  more  than  $2, 000/ton,  and  in 
some  states,  at  lower  costs.  The  EPA  has 
not  identified  SO2  reductions  for 
sources  other  than  ECUs  at  $2, 000/ton 
or  less  (in  year  2006  $). 

For  the  CAIR,  EPA  included  a 
technical  support  document  which 
noted  that  for  SO2,  EGUs  were  the 
dominant  contributor  to  transported 
emissions,  but  that  there  were  a  few 
additional  categories  for  which  regional 
emissions  exceeded  1  percent  of  the 
overall  inventory  in  the  eastern  half  of 
the  U.S.'EPA  has  updated  this  analysis 
with  a  review  of  the  year  2012 
inventory,  with  similar  conclusions.  See 
TSD — “Non-EGU  Emissions  Reductions 
Gost  and  Potential.”  The  highest- 
emitting  categories  of  non-EGU  SO2 
emissions  are:  (1)  Industrial, 
commercial,  and  institutional  (ICI) 
boilers,  (2)  Portland  cement 
manufacturing,  (3)  petroleum  refining, 
and  (4)  sulfuric  acid  manufacturing. 

For  ICI  boilers,  most  of  the  SO2 
emissions  are  from  coal-fired  boilers, 
and  to  a  lesser  degree  from  residual  or 
distillate  oil-fired  boilers.  Possible  ways 
to  reduce  SO2  emissions  from  ICI  boilers 
include  fuel  switching,  flue  gas 
desulfurization,  and  dry  sorbent  duct 
injection.  Because  of  variability  in 
operations,  it  is  difficult  to  identify 
precise  cost  per  ton  estimates  for  fuel 
switching  and  sorbent  injection.  For 
industrial  boilers,  the  capacity  factor 
(that  is,  the  fraction  of  boiler  capacity 
that  is  used  in  a  year)  can  have  a 
significant  impact  on  the  cost  per  ton 
estimate.  Regarding  flue  gas 
desulfurization,  a  recent  report  prepared 
by  NESCAUM  suggests  scrubber  costs 
are  typically  well  above  $2, 000/ton  for 
ICI  boilers. 

For  Portland  cement  manufacturing, 
information  from  a  2006  report  prepared 
by  the  Lake  Michigan  Air  Directors 
Consortium  (LADCO)  estimated  costs 
for  SO2  scrubbing  to  be  between  $2,211- 
6,917  per  ton  (in  year  2003  $).  The 
LADCO  “white  papers”  discussion  is 
available  from  the  following  Web  site: 

Identification  and  Discussion  of  Sources  of 
Regional  Point  Source  NOx  and  SO2  emissions 
other  than  EGUs.  EPA/OAQPS  and  CAMD.  January 
2004. 

a®  Reference:  NESCAUM  Applicability  and 
Feasibility  of  NOx,  SO2,  and  PM  Emissions  Control 
Technologies  for  Industrial,  Commercial,  and 
Institutional  (ICI)  Boilers.  NESCAUM,  November 
2008.  pp.  xvii,  3-12-13. 


http ;// WWW. ladco. org/reports/con trol/  ’■ 
final_repprts/identification_and_ 
evaluation_ofjcandidate_control_ 
measures_ii_j  un  e_2006.pdf. 

For  petroleum  refining,  the  largest 
sources  of  SO2  emissions  are  from 
catalytic  cracking,  sulfur  recovery  units, 
and  process  heaters.  For  each  of  the 
sources  in  the  petroleum  refining  sector, 
EPA  believes  that  SO2  controls  at  or 
below  $2, 000/ton  will  generally  not  be 
available  at  refineries  covered  hy  the 
recent  settlement  agreements  EPA  has 
entered  inta  with  numerous  petroleum 
refineries.  Moreover,  such  agreements 
cover  88  percent  of  U.S  refining 
capacity,  and  will  lead  to  up  to  250,000 
tons  of  SO2  emissions  reductions 
annually.  Compliance  with  these 
agreements  has  already  taken  place  at 
most  affected  refineries,  and  these 
reductions  are  generally  reflected  in  our 
2012  base  case  emissions  inventory.®'’ 

For  sulfuric  acid  manufacturing,  the 
SO2  emissions  are  related  to  the  percent 
recovery  of  sulfuric  acid  product. 
Because  the  percent  recovery  is  plant- 
specific,  the  available  emissions 
reductions  and  the  cost  per  ton  of 
controls  are  highly  variable.  At  the  tinie 
of  the  CAIR,  EPA  made  rough 
calculations  that  the  then-existing 
126,000  tons  of  SO2  would  be  reduced 
by  about  one-half  if  all  of  the  sulfuric 
acid  manufacturing  in  the  eastern  U.S. 
was  controlled'fo  meet  the  NSPS  level 
of  4  pounds  of  SO2  per  ton  of  product. 
EPA  did  not  develop  cost  estimates  for 
these  approximate  reductions  and  such 
cost  estimates  are  still  not  a  vailable. 

EPA  notes,  however,  that  it  has  entered 
into  a  number  of  settlement  agreements 
with  sources  in  the  sulfuric  acid 
production  industry,  and  a  significant 
amount  of  the  estimated  available 
reductions  has  already  been  realized. 
Over  36,000  tons  of  SO2  reductions  have 
taken  place  at  22  plants  in  the  U.S.  by 
2012  as  a  result  of  6  settlement 
agreements.®^  More  than  half  of  these 
plants  are  in  states  affected  by  this 
proposal. 

This  information  shows  that  few  if 
any  SO2  reductions  are  available  from 
other  source  categories  and  thus,  along 
with  other  information  available  to  EPA, 
supports  EPA’s  proposal  not  to  include 
non-EGU  SO2  reduction  requirements 
for  addressing  PM2,5  transport  for  the 
proposed  rule.  EPA  seeks  comment  on 
whether  non-EGU  emissions  reductions 
should  be  required  and  on  the  specific 

^‘’U.S.  EPA.  Petroleum  Refinery. National  Priority 
Case  Results.  Available  at  http://www.epa.gov/ 
compliance/resouTces/cases/civil/caa/oil/index. 
html. 

U.S.  EPA.  Acid  Plant  NSR  Enforcement 
Priority.  Available  at  http://www.epa.gov/ 
compliance/civil/caa/acidplant-nsr/index.html. 
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control  measures  that  would  serve  as 
the  basis  for  those  reductions. 

Because  sulfur  content  of  both 
gasoline  and  diesel  fuel  are  now  subject 
to  very  stringent  sulfur  requirements, 
EPA  believes  there  are  no  available  on¬ 
road  and  nonroad  engine  measures  to 
reduce  mobile  source  SO2  at  or  below 
$2, 000/ton. 

b.  NOx  From  Non-EGU  Sources 

For  NOx,  the  methodology  described 
previously  in  section  IV.D.2  requires  all 
states  linked  to  PM2.5  nonattainment 
and  maintenance  areas  to  ensure  that 
emissions  do  not  increase  above  2009 
levels.  This  translates  into  a  cost  cutoff 
of  $500/ton.  In  addition,  for  ozone,  EPA 
determined  that  a  number  of  states  can 
eliminate  their  significant  contribution 
and  interference  with  maintenance  by 
installing  controls  at  this  same  $500/ton 
cost  threshold. 

For  the  CAIR,  the  technical  support 
document  evaluating  non-EGU 
controls  contained  a  discussion  of  non- 
EGU  category  contributions  to  the 
overall  NOx  emissions  inventory  and  a 
discussion  of  available  controls.  This 
analysis  identified  source  categories  for 
which  regional  emissions  exceeded 
1  percent  of  the  overall  inventory  in  the 
eastern  half  of  the  U.S.  EPA  has  updated 
this  analysis  of  non-EGU  NOx  controls 
done  for  the  GAIR  with  a  review  of  the 
year  2012  inventory.  See-TSD — “Non- 
EGU  Emissions  Reductions  Cost  and 
Potential.”  The  highest-emitting 
stationary  source  categories  of  non-EGU 
NOx  emissions  are;  (1)  Stationary 
reciprocating  internal  combustion 
engines  (RICE),  (2)  industrial, 
commercial,  and  institutional  (ICI) 
boilers,  (3)  Portland  cement 
manufacturing,  (4)  petroleum  refining, 
(5)  glass  manufacturing,  (6)  pulp  and 
paper  production,  and  (7)  iron  and  steel 
production. 

EPA  has  not  identified  additional 
non-EGU  controls  that  can  be  achieved 
at  $500/ton  or  less.  For  example, 
available  information  suggests  that 
costs  of  various  types  of  NOx  controls 
are  greater  than  this  level  for  non-EGU 
sources  such  as  ICI  boilers,  iron  and 
steel  mills,  petroleum  refineries,  glass 
manufacturing  plants,  and  asphalt 
manufacturing  plants.  For  industrial 
boilers,  a  recent  report  prepared  by 


Identification  and  Discussion  of  Sources  of 
Regional  Point  Source  NOx  and  SO2  emissions 
other  than  EGUs.  EPA/OAQPS  and  CAMD.  January 
2004. 

•^Reference;  Identification  and  Evaluation  of 
Candidate  Control  Measures.  Phase  II  Final  Report. 
LADCO,  June.  2006.  Appendix  B. 

^“Reference;  Assessment  of  Control  Technology 
Options  For  Petroleum  Refineries  in  the  Mid- 
Atlantic  Region.  Final  Report.  MARAMA,  January 
2007.  p.  2-24. 


NESCAUM  suggests  NOx  control 
costs  are  typically  well  above  $500/ton 
for  ICI  boilers.  In  addition,  a  recent 
report  prepared  by  LADCO  indicated 
NOx  control  costs  are  also  well  above 
$500/ton  for  glass  manufacturing  plants 
and  asphalt  manufacturing  plants. 

For  tne  NOx  SIP  Call,  EPA  identified 
a  number  of  categories  where  costs  were 
less  than  $2,000/ton  (1990  dollars), 
including  large  ICI  boilers  with 
capacities  greater  than  250  million  BTU/ 
hour,  cement  kilns,  and  large  RICE 
emitting  more  than  1  ton  NOx  per  day. 
For  each  of  these  categories  regulated 
under  the  NOx  SIP  Call,  EPA  believes 
there  are  no  available  control  measures 
(especially  that  could  be  implemented 
by  2012)  at  or  below  $500/ton. 

EPA  has  not  identified  further 
controls  for  stationary  nonpoint  sources 
orr  mobile  source  NOx  measures  that 
have  costs  at  or  below  $500  per  ton. 

E.  State  Emissions  Budgets 

As  described  later,  EPA  used  the  cost 
thresholds  identified  for  each  covered 
state  in  the  previous  section  and  applied , 
them  to  state-specific  data  to  develop 
individual  state  emissions  budgets. 

These  budgets  facilitate  implementation 
of  the  requirement  that  significant 
contribution  and  interference  with 
maintenance  be  eliminated.  A  state’s 
emissions  budget  is  the  quantity  of 
emissions  that  would  remain  in  that 
state  from  covered  sources  after 
elimination  of  that  portion  of  each 
state’s  significant  contribution  and 
interference  with  maintenance  tiiat  EPA 
has  identified  in  today’s  proposal, 
before  accounting  for  the  inherent 
variability  in  power  system  operations 
(see  discussion  of  variability  in  section 
IV.F,  later).  The  state  emissions  budget 
is  a  mechanism  for  converting  the 
quantity  of  emissions  that  a  state  must 
reduce  (i.e.,  the  state’s  significant 
contribution  and  interference  with 
maintenance)  into  enforceable  control 
requirements.  In  other  words,  it 
provides  a  quantity  of  emissions  to  use 
in  developing  a  remedy  (e.g.,  the 
remedy  should  be  designed  to  achieve 
the  budget  in  an  average  year). 

Because  the  budget  represents 
emissions  that  would  remain  without 
accounting  for  variability,  it  also 
represents  the  amount  of  emissions  that 
would  remain  after  significant 
contribution  and  interference  with 


Reference:  NESCAUM  Applicability  and 
Feasibility  of  NOx,  SO2,  and  PM  Emissions  Control 
Technologies  for  Industrial,  Commercial,  and 
Institutional  (ICI)  Boilers.  NESCAUM,  November 
2008.  pp.  xvii,  3-12-13. 

Reference:  Identification  and  Evaluation  of 
Candidate  Control  Measures.  Phase  II  Final  Report. 
LADCO,  June  2006.  Appendix  B. 


maintenance  have  been  addressed,  in  an 
average  year.  In  a  year  when  base  case 
emissions  would  have  been  higher  than 
average  (e.g.,  because  a  large  nuclear 
unit  was  out  of  service  and  more  fossil- 
fuel-fired  generation  was  needed),  the 
emissions  that  would  remain  after 
significant  contribution  and  interference 
with  maintenance  had  been  addressed 
also  would  be  higher.  The  variability 
limits  discussed  in  section  IV.F  address 
this  issue.  Application  of  variability 
limits  in  the  remedies  is  described  in 
section  V.D. 

1.  Defining  SO2  and  Annual  NOx  State 
Emissions  Budgets  for  EGUs 

For  group  1  states  required  to  make 
deeper  emissions  reductions  in  2014, 
EPA  based  each  state’s  2014  budgets  on 
the  same  projections  from  IPM  that  were 
used  as  inputs  into  the  cost  curves 
explained  in  section  IV.D.2.a 
previously.  For  SO2,  the  values  were 
taken  from  an  IPM  run  requiring  all  SO2, 
reductions  available  at  $2,000/ton.  For 
group  2  states  (and  for  the  first  phase 
2012  budgets  for  sources  required  to 
make  greater  reductions  in  2014),  EPA 
took  a  different  approach.  These  states 
are  only  required  to  make  SO2 
reductions  that  could  be  made  through 

(1)  the  operation  of  existing  scrubbers, 

(2)  scrubbers  that  are  expected  to  be 
built  by  2012  and  (3)  the  use  of  low 
sulfur  coal.  Because  those  strategies 
were  already  being  applied  in  most 
states  covered  by  this  rule  in  2009,^3 
EPA  believes  that  the  actual 
performance  units  achieved  in  2009  is 
more  representative  of  expected 
emissions  than  what  EPA  modeled 
using  IPM.  This  is  because  real  data 
takes  into  account  actual  unit  by  unit 
information  that  is  represented  at  a 
more  aggregate  level  in  IPM.  The  only 
exception  to  this  rule  is  if  a  source  was 
modeled  to  install  a  scrubber  by  2012 
(because  of  rules  requiring  that 
installation  and/of  because  of 
information  that  the  company  had 
already  contracted  to  install  a  scrubber). 
In  this  case,  EPA  adjusted  emissions 
from  the  unit  to  account  for  the  new 
scrubber. 

For  2012  NOx  budgets,  EPA  used  the 
same  general  methodology  for  all  states 
that  was  used  for  the  group  2  states  for 
SO2.  The  $500/ton  cost  threshold,  that 
EPA  has  determined  can  be  used  to 
calculate  the  minimum  significant 
contribution  from  upwind  states  linked 
to  downwind  nonattainment  and 
maintenance  areas,  almost  exclusively 


Even  though  allowance  prices  dropped 
significantly  in  2008  after  the  Court  decision,  most 
sources  appear  to  have  continued  with  the  same 
reduction  strategies. 
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represents  reductions  from  turning  on 
SCR  units.  EPA  believes  that  instead  of 
defining  the  budgets  based  on  IPM 
projections  of  what  will  happen  when 
SCR  units  are  turned  on,  it  is  better  to 


use  real  data,  therefore  EPA  has 
developed  budgets  based  bri  a  ‘ ' 
combination  of  historical  heat  input, 
historical  emissions  rates,  and,  where 
new  SCR  units  are  expected  between 


now  and  2012,  projected  emissions  rates 
for  those  new  SCR  units.  The  emissionis 
budgets  developed  using  the  previous 
methodology  are  as  follows  in  Table 
IV.E-1: 


Table  IV.E-1— SO2  and  Annual  NOx  State  Emissions  Budgets  for  Electric  Generating  Units  Before 

Accounting  for  Variability  74 

[Tons] 


State 


Alabama . * . 

Connecticut  . 

Delaware . 

District  of  Columbia 

Florida  . 

Georgia  . 

Illinois  . 

Indiana  . 

Iowa  . 

Kansas  . 

Kentucky  . 

Louisiana . 

Maryland  . 

Massachusetts  . 

Michigan . 

Minnesota  . 

Missouri . 

Nebraska . 

New  Jersey  . 

New  York  . 

North  Carolina . . 

Ohio  . . 

Pennsylvania . 

South  Carolina  . 

Tennessee  . 

Virginia  . 

West  Virginia . 

Wisconsin . 

Total  . 


SO-,  2012  and 
2013 


161,871 

3,059 

7,784. 

337 
161,739 
233,260 
208,957 
400,378 
94,052 
57,275 
219,549 
90,477 
39,665 
7,902 
251,337 
47,101 
203,689 
71,598 
11,291 
66,542 
1 1 1 ,485 
464,964 
388,612 
116,483 
100,007 
72,595 
205,422 
96,439 


SO2,  2014  and 
later 


3,893,870 


161,871 
3,059 
7,784 
337 
161,739 
85,717 
151,530 
201,412 
86,088 
57,275 
113,844 
90,477 
39,665 
7,902 
155,675 
47,101 
158,764 
71,598 
1 1 ,291 
42,041 
81,859 
178,307 
141,693 
116,483 
100,007 
40,785 
119,016 
66,683 


NOx  annual, 
all  years 


2,500,003 


69,169 

2,775 

6,206 

170 

120,001 

73,801 

56,040 

115,687 

46,068 

51.321 
74,117 
43,946 
17,044 

5,960 

64,932 

41.322 
57,681 
43,228 
11,826 
23,341 
51,800 
97,313 

113,903 

33,882 

28,362 

29,581 

51,990 

44,846 


1,376,312 


For  more  detail  on  how  the  budgets 
were  developed,  see  the  TSD:  “State 
Budgets,  Unit  Allocations,  and  Unit 
Emissions  Rates”. 

2.  Defining  Ozone  Season  NOx  State 
Emissions  Budgets  for  ECUs 

Ozone  season  NOx  budgets  were 
developed  the  same  way  as  the  annual 
NOx  budgets  were  developed  (explained 
in  IV.E.l,  previously). 

Table  IV. E-2— Ozone-season  NOx 
State  Emissions  Budgets  for 
Electric  Generating  Units  Be¬ 
fore  Accounting  for  Variability 


[Tons] 


NOx  ozone 

State 

season,  all 

years 

Alabama . 

29,738 

Arkansas . 

16,660 

^^The  impact  of  variability  on  the  budgets  is 
discussed  in  section  IV.F,  later. 


Table  IV.  E-2— Ozone-season  NOx 
State  Emissions  Budgets  for 
Electric  Generating  Units  Be¬ 
fore  Accounting  for  Varia¬ 
bility — Continued 

[Tons] 


State 

NOx  ozone 
season,  all 
years 

Connecticut . 

1,315 

Delaware . 

2,450 

District  of  Columbia  . 

105 

Florida . 

56,939 

Georgia  . . 

32,144 

Illinois . 

23,570 

Indiana  . 

49,987 

Kansas  . 

21,433 

Kentucky . 

30,908 

Louisiana  . 

21,220 

Maryland  . 

7,232 

Michigan  . 

28,253 

Mississippi  . 

16,530 

New  Jersey . 

5,269 

New  York  . 

11,090 

North  Carolina  . 

23,539 

Ohio  . 

40,661 

Table  IV. E-2— Ozone-season  NOx 
State  Emissions  Budgets  for 
Electric  Generating  Units  Be¬ 
fore  Accounting  for  Varia¬ 
bility — Continued 

[Tons] 


State 

NOx  ozone 
season,  all 
years 

Oklahoma  . 

37,087 

Pennsylvania  . 

48,271 

South  Carolina . 

15,222 

Tennessee  . 

11,575 

Texas  . . 

75,574 

Virginia . 

12,608 

West  Virginia  . 

22,234 

Total . 

641,614 

These  budgets  are  based  on  a  5  month 
ozone  season  (May  1  through  September 
30).  Consistent  with  the  approach  taken 
by  the  OTAG,  the  NOx  SIP  Call,  and  the 
CAIR,  we  propose  to  define  the  ozone 
season,  for  purposes  of  emissions 
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reductions  requirements  in  this  rule,  as 
May  through  September.  We  recognize 
that  this  ozone  season  for  regulatory 
requirements  will  have  differences  from 
the  official  state-specific  ozone 
monitoring  season.  EPA  requests 
comment  on  whether  the  budgets  for  the 
final  rule  should  be  based  on  a  longer 
ozone  season,  such  as  March  through 
October. 

F.  Emission  Reduction  Requirements 
Including  Variability 

In  this  section,  EPA  discusses  the 
inherent  variability  in  electric  power 
system  operation  and  presents  proposed 
variability  limits  for  each  state.  As 
explained  below,  EPA  proposes  to 
calculate  variability  limits  for  each  state 
and  to  use  those  variability  limits  in 
conjunction  with  the  budgets  (which  are 
based  on  expected  average  conditions) 
to  provide  limited  flexibility  (within  the 
limits  allowed  by  the  variability 
provisions)  to  address  years  in  which 
more  fossil  generation  occurs  than 
projected  in  the  average  base  case  year. 
This  section  also  presents  projected 
emission  reduction  results.  * 

1.  Variability 

a.  Introduction  to  Power  Sector 
Variability 

Historically,  power  sector  emissions 
have  varied  over  time.  Factors,  such  as 
fuel  switching  and  installing  new 
emissions  controls,  which  can  lead  to 
significant  decreases  in  emissions, 
primarily  affect  emissions  rates  rather  . 
than  generation  and  change  largely  as  a 
result  of  pollution  regulation. 

Even  when  emissions  rates  do  not 
change  from  year  to  year,  overall 
emissions  can  change  because  of  factors 
including  power  demand,  timing  of 
maintenance  activities,  and  unexpected 
shutdowns  of  units.  Extreme  weather 
conditions,  sudden  economic  shocks, 
and  other  unpredictable  events  can  also 
significantly  impact  power  generation 
from  fossil  units.  These  factors  relate 
directly  to  heat  input,  generation,  and 
the  routine  operation  of  power  plants  to 
supply  our  electricity,  and  thus  affect 
total  emissions. 

As  discussed  previously,  EPA  has 
identified  a  specific  amount  of  • 
emissions  that  must  be  prohibited  by 
each  state  to  satisfy  the  requirements  of 
CAA  section  110(a)(2)(D)(i)(I).  EPA  has 
also  developed  state  budgets  based  on 
its  projections  of  state  emissions  in  an 
average  year  after  the  elimination  of 
such  emissions.  However,  because  of 
the  unavoidable  variability  in  baseline 
emissions — resulting  from  the  inherent 
variability  in  power  plant  operations — 
state-level  emissions  may  vary 


somewhat  after  all  significant 
contribution  and  interference  with 
maintenance  that  EPA  has  identified  in 
this  proposal  are  eliminated.  This 
occurs  even  when  the  emissions  rates  of 
the  units  within  the  state  do  not  change. 
For  this  reason,  EPA  has  determined 
that  it  is  appropriate- to  develop 
variability  limits  for  each  state  budget. 
These  limits  are  used  to  identify  the 
range  of  emissions  that  EPA  believes 
may  occur  in  each  state  following  the 
elimination  of  all  significant 
contribution  and  interference  with 
maintenance. 

For  the  proposed  rule,  EPA  proposes 
to  factor  this  variability  explicitly  in  its 
consideration  of  how  to  control 
emissions.  The  Agency  believes  that 
because  baseline  emissions  are  variable, 
emissions  after  the  elimination  of  all 
significant  contribution  are  also  variable 
and  thus  it  is  appropriate  to  take  this 
variability  into  account. 

As  discussed  in  detail  in  section  V, 
EPA  proposes  and  considers  specific 
regulatory  remedies  that  are  designed  to 
meet  the  emissions  budget  in  an  average 
year.  Because  base  case  emissions  may 
vary  from  projections,  EPA  believes 
these  same  remedies  may  incorporate 
provisions  that  account  for  variability. 
This  variability,  however,  must  be 
limited  to  provide  downwind  states 
with  assurance  that  necessary 
reductions  will  be  made  in  upwind 
states.  This  section  describes  how  EPA 
calculated  variability  limits  for  each 
state  to  achieve  this  goal. 

Remedies  (i.e.,  regulatory  approaches 
for  achieving  emissions  reductions)  can 
range  from  emissions  rate-based  “direct 
control”  options  to  options  which  allow 
for  interstate  trading.  EPA  believes  that 
inherent  variability  in  power  system 
operations  affects  each  state’s  baseline 
emissions  and  thus  also  affects  a  state’s 
emissions  after  elimination  of  all 
significant  contribution  and  interference 
with  maintenance.  Thus,  emissions  may 
vary  somewhat  after  implementation  of 
the  remedies  under  consideration. 

Under  an  emissions  rate-based 
approach,  emissions  rate  limits  could  be 
developed  that  would  meet  the  budget 
assuming  a  given  pattern  of  operation 
for  the  affected  units.  If  some  of  the 
units  with  higher  emissions  rates 
actually  operated  more  than  projected, 
the  state’s  actual  emissions  would  be 
higher.  In  an  interstate  trading  program, 
budgets  could  be  developed  that  each 
state  would  be  projected  to  meet  in  an 
average  year.  In  some  years,  however, 
generation  from  units  in  one  state  may 
increase  (with  a  corresponding  increase 
in  emissions),  but  because  variability  in 
a  larger  region  is  less  significant  than 
within  a  single  state,  the  increase  in  one 


state  would  be  expected  to  be  offset  by 
decreases  in  other  states.  Finally,  even 
in  an  intrastate-only  trading  program, 
the  ability  to  bank  allowances  could 
mean  that  in  one  year,  emissions  would 
be  below  the  budget,  while  in  another 
year  they  would  be  above. 

In  all  these  cases,  variability  limits 
can  be  used  to  retain  the  flexibilities 
that  the  various  remedies  provide  to 
deal  with  real-world  variability  in  the 
operating  system,  while  still  providing 
downwind  states  reasonable  certainty 
about  the  level  of  upwind  emissions. 

EPA  also  notes  that  explicit 
consideration  of  variability  in  the 
emissions  resulting  from  a  remedy  is 
consistent  with  removing  a  state’s 
“significant  contribution.”  As  noted 
previously,  even  if  the  emissions  result 
is  variable  from  year  to  year,  there  is 
still  a  similar  increment  of  emissions 
reductions.  For  example,  because 
increased  emissions  in  the  control  case 
would  also  correspond  to  increased 
emissions  in  the  base  case,  the 
increment  of  emissions  representing 
•significant  contribution  and  interference 
with  maintenance  would  still  be 
removed.  Finally,  as  is  explained  more 
below  in  IV.F.b,  the  variability  limits  (as 
applied,  for  instance,  in  the  State 
Budgets/Limited  Trading  remedy  in 
section  V.D.4)  are  relatively  low  and 
thus  the  total  amovmt  of  variability 
allowed  is  very  small  compared  to  total 
ECU  emissions  and  even  smaller  when 
considering  all  of  the  emissions  within 
a  state.  It  is  also  worth  noting  that  in  the 
proposed  State  Budgets/Limited  Trading 
remedy,  variability  is  taken  into  account 
in  such  a  way  that  does  not  allow  an 
overall  increase  in  emissions.  Under 
this  remedy,  an  individual  state  could 
emit  up  to  its  budget  plus  variability 
limit.  However,  the  requirement  that  all 
sources  hold  allowances  to  cover 
emissions,  and  the  fact  that  those 
allowances  are  allocated  based  on  state- 
specific  budgets  absent  variability, 
would  ensure  that  total  emissions  do 
not  increase.  This  remedy,  therefore, 
ensures  not  only  that  total  emissions  do 
not  increase  above  state  budgets,  but 
also  that  reductions  occur  in  each  and 
every  state. 

b.  How  EPA  Accounted  for  Inherent 
Power  Sector  Variability 

EPA  determined  1-year  variability 
limits  and  3-year  rolling  average 
variability  limits  for  each  state.  First, 
EPA  determined  1-year  variability  limits 
based  on  historical  variability  in  heat 
input.  Second,  EPA  determined  3-year 
rolling  average  variability  limits  using 
statistical  methods  to  convert  the  l-year 
variability  into  3-year  variability.  The 
approaches  EPA  used  to  determine  the 
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l-year  and  3-year  limits  are  summarized 
later  and  described  in  more  detail  in  the 
Power  Sector  Variability  TSD. 

Expected  variability  over  a  single 
year.  EPA  performed  analyses  using 
historical  data  to  demonstrate  that  there 
is  year-to-year  variability  in  baseline 
emissions  (even  when  emissions  rates 
for  all  units  are  held  constant)  and  to 
quantify  the  magnitude  of  this 
variability.  This  year-to-year  variability 
in  emissions  is  reflected,  in  combination 
with  other  factors,  in  year-to-year 
variability  in  air  quality. 

The  focus  of  the  analysis  is  on 
quantifying  the  magnitude  of  the 
inherent  variability  in  the  baseline 
emissions  (on  both  a  1-year  and  a  3-year 
basis).  The  goals  of  this  analysis, 
therefore,  are  to  determine  the  typical 
variability  in  emissions  that  is  due  to 
changes  in  generation,  and  not  due  to 
changes  in  emission  limits,  and  to  set 
emissions  criteria  limits  that  can  be 
used  as  part  of  a  remedy  to  ensure  that 
states  are  eliminating  their  significant 
contribution  and  interference  with 
maintenance  to  protect  air  quality. 

EPA  used  statewide  average  emissions 
rates  projected  using  IPM  to  convert 
historical  heat  input  variability  into 
corresponding  emissions  variability 
limits.  The  approach  assessed  the 
variability  in  state-level  heat  input  over 
a  7-year  time  period  (2002  through 
2008)  using  the  standeud  deviation  and 
then  determined  the  difference  in 
emissions  from  the  95th  percent  two- 
tailed  confidence  level  and  the  mean.^^ 
The  approach  resulted  in  a  maximum 
allowable  variability,  in  tons,  for  each 
state.  These  values  were  then  divided  by 
the  mean  emissions  values  over  the  7- 
year  time  period  to  yield  a  percentage 
variability  value  for  each  state.  See  the 
Power  Sector  Variability  TSD  for  details. 

From  the  state-by-state  tonnage  and 
percentage  emission  variability  values, 
EPA  identified  a  single  set  of  variability 
levels  (that  is,  a  tonnage  and  a 
percentage)  based  on  the  historic 
variability.  EPA  made  the  decision  to 
adopt  a  single,  uniform  tonnage  and 
percentage  level  pairing  to  apply  to  all 
states  in  order  to  make  the  application 
of  the  variability  limits  straightforward 
rather  than  developing  state-by-state 
percentage  variability  values.  The  effect 
of  the  pairing  is  to  ensure  that  each  state 
is  allowed  adequate  variability  while 
minimizing  the  total  amount  of 
emissions  allowed.  Using,  for  all  states, 
only  a  constant  percentage  (reflecting 
emissions  variability  in  smaller  states 
with  a  greater  range  of  emissions  in 


'®The  two-tailed  95th  percent  confidence  level  is 
the  equivalent  of  the  97.5th  upper  (single-tailed) 
confidence  level. 


percentage  terms)  would  result  in  large 
states  being  allowed  greater  variability 
than  needed.  Conversely,  using  only  a 
constant  tonnage  (reflecting  emissions 
variability  in  larger  states  with  a  greater 
range  of  emissions  in  tonnage  terms) 
would  result  in  small  states  being 
allowed  greater  variability  than  needed. 
To  ensure  adequate  variability  limits — 
even  in  states  with  small  numbers  of 
units  where  expected  variability  would 
be  more  pronounced  in  percentage 
terms,  and  in  large  states  where 
expected  variability  would  be  more 
pronounced  in  absolute  tonnage  terms — 
EPA  derived  variability  limits  both  as  a 
percentage  and  in  terms  of  absolute 
emissions  (tons)  that  serve  to  minimize 
the  total  amount  of  emissions  allowed 
under  this  combination  variability  limit 
approach. 

For  the  tonnage  and  percentage  limit 
criteria,  EPA  looked  at  a  wide  range  of 
percentage  and  tonnage  combinations, 
and  chose  for  further  investigation 
combinations  that  provided  states 
sufficient  variability  limits  (based  on 
historic  variability)  and  fit  the 
requirement  of  minimizing  the  allowed 
emissions.  Power  plants  in  states  that 
were  close  to  the  variability  limits  were 
evaluated  more  closely  to  ensure  the 
modeling  reflected  all  controls  known  to 
operate.  EPA  believes  that  the  chosen 
limits  would  not  be  tighter  than  these 
states  could  be  expected  to  meet. 

This  approach  (identifying  both  a 
tonnage  and  a  percentage)  addresses  the 
difficulty  that  smaller  states  with  fewer 
units  could  face  if  only  percentages 
were  used  to  set  the  limits.  For  instance, 
in  a  small  state  with  a  budget  of  5,000 
tons  of  SO2,  an  infrequently  used  unit 
that  on  average  emitted  500  tons  when 
it  operated  10  percent  of  the  time  could 
increase  its  emissions  to  1,500  tons  by 
operating  30  percent  of  the  time  in  a 
year  when  there  is  unusually  high 
demand  for  that  unit.  That  would  result 
in  a  20  percent  increase  in  statewide 
emissions.  In  a  much  larger  state,  with 
a  budget  of  50,000  tons,  such  a  change 
in  operation  would  only  lead  to  a 
1  percent  change  in  statewide 
emissions. 

For  both  annual  NOx  and  SO2,  the 
percentage  variability  limits  are  10 
percent  of  a  state’s  budget  and  the 
corresponding  tonnage  variability  limits 
are  5,000  and  1,700  tons  for  NOx  and 
SO2,  respectively.  These  are  the  values 
that  result  from  the  approach  described 
previously,  i.e.,  these  variability  levels 
allow  the  necessary  variability  for  every 
state  based  on  its  historic  variability, 
while  minimizing  the  amount  of 
emissions  allowed. 

EPA  assigned  each  state  one  of  these 
values — either  the  tonnage  limit  or  the 


percent  limit,  whichever  was  greater  for 
that  state.  For  instance,  10  percent  of 
Connecticut’s  SO2  budget  is  less  than 
1,700  tons,  so  Connecticut  received  a 
1-year  1,700  ton  variability  limit  for  its 
ECU  SO2  emissions.  ECU  sources  in 
Connecticut  could  emit  up  to  the  state’s 
SO2  budget  plus  the  variability  limit  of 
an  additional  1,700  tons  of  SO2  in  a 
year,  and  still  eliminate  the  state’s 
significant  contribution  and  interference 
with  maintenance.  Proposed  1-year 
variability  limits  for  each  covered  state 
are  shown  in  the  tables  in  section 
IV. F. 2,  later.  See  the  Power  Sector 
Variability  TSD  for  more  details  on 
EPA’s  variability  approach. 

Expected  variability  over  a  3-year 
time  period.  Because  air  quality  is 
assessed  under  the  Act  annually  on  a 
rolling  3-year  time  period,  EPA  believes 
that  it  is  appropriate  to  also  evaluate  the 
inherent  variability  in  emissions  over 
similar  time  periods,  and  to  establish 
state  budgets  with  variability  limits  that 
ensure  that  the  significant  contribution 
and  interference  with  maintenance  that 
EPA  has  identified  in  this  notice  be 
eliminated. 

While  the  year-to-year  variability  in 
emissions  could  lead  to  variability  in 
3-year  rolling  averages,  inherent 
variability  is  lower  over  a  3-year  time 
period  than  over  a  1-year  period  and 
thus  a  state’s  3-year  variability  limit  will 
be  lower  than  the  state’s  1-year 
variability  limit.  Establishing  such 
3-year  limits  thus  provides  an 
opportunity  to  ensure  that  the 
variability  limits  do  not  allow  greater 
fluctuation  in  emissions  than  justified 
based  on  historic  variability.  EPA 
estimated  the  variability  in  a  state’s 
emissions  over  a  3-year  time  period 
based  on  the  expected  variability  in 
emissions  for  a  single  year. 

As  summarized  later  and  described  in 
the  Power  Sector  Variability  TSD,  the 
Agency  used  statistical  methods  to 
estimate  the  3-year  variability  based  on 
1-year  variability.  The  average 
variability  of  a  multi-year  sample  is  the 
average  variability  of  a  single  year 
divided  by  the  square  root  of  the 
number  of  years  in  the  multi-year 
sample.^®  Thus,  the  variability  of  a 
3-year  average  is  equal  to  the  annual 
variability  divided  by  the  square  root  of 
three.  EPA  used  this  approach  to 
determine  3-year  variability  limits  based 
on  the  1-year  limits.  For  example,  the 
Agency  calculated  the  3-year  variability 
that  corresponds  to  a  1-year  variability 
of  5,000  tons  as  5,000  divided  by  the 


Moore,  David  S.  and  George  P.  McCabe. 
Introduction  to  the  Practice  of  Statistics.  2nd  ed. 
New  York:  W.H.  Freeman  and  Company,  1993.  p. 
395. 
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square  root  of  three,  or  2,887  tons. 
Similarly,  EPA  calculated  the  3-year 
variability  that  corresponds  to  a  1-year 
variability  of  1,700  tons  as  1,700 
divided  by  the  square  root  of  three,  or 
981  tons.  EPA  decided  to  use  three  years 
instead  of  some  other  interval  in  order 
to  be  consistent  with  S^year  averaging 
used  to  assess  attainment  with  the 
NAAQS,  as  explained  earlier  in  this 
section. 

Proposed  3-year  variability  limits  for 
each  covered  state  are  shown  in  the 
tables  in  section  IV.F.2,  later.  See  the 
Power  Sector  Variability  TSD  for  more 
details  on  EPA’s  variability  approach. 

2.  State  Budgets  With  Variability  Limits 

As  explained  previously,  EPA 
determined  variability  limits  for  each 
state.  EPA  then  applied  these  variability 
limits  on  a  state-by-state  basis  to 
calculate  state-specific  emissions 
budgets  with  variability  limits.  EPA 
calculated  state  budgets  with  both 
1-year  and  3-year  variability  limits. 

Table  IV.F-1  shows  proposed 
variability  limits  by  state  on  SO2 


emissions  for  2014  and  later.  Table 
IV.F-2  shows  proposed  variability 
limits  by  state  on  NOx  annual  emissions 
for  2014  and  later.  EPA  requests 
comment  on  the  proposed  variability 
limits. 

EPA  also  requests  comment  on  an 
alternative  calculation  method  for 
variability.  The  alternative  method 
would  use  the  results  of  the  proposed 
method  but  add  a  ceiling  based  on  the 
maximum  percentage  of  variability 
among  covered  states  as  observed  in  the 
historic  heat  input  data  described 
previously.  For  both  NOx  annual  and 
SO2,  the  percentage  limits  calculated 
using  this  alternative  methodology  are 
21  and  28  percent  of  a  state’s  budget, 
respectively.  Under  this  alternative 
calculation  method,  a  state’s  variability 
limit  would  be  no  lower  than  10  percent 
of  its  budget  and  no  higher  than  21  or 
28  percent,  for  NOx  and  SO2, 
respectively.  Because  no  state  varied 
more  than  these  percentages,  EPA 
believes  they  could  serve  as  reasonable 
caps  on  variability  limits.  These  limits 


would  address  the  issue  of  small  states 
receiving  very  large  variability  limits  as 
a  fraction  of  their  budgets. 

For  instance,  although  Connecticut’s 
proposed  1-year  variability  limit  of 
1,700  tons  is  greater  than  10  percent  of 
its  SO2  budget  of  3,059  tons  (306  tons), 
it  is  also  greater  than  28  percent  of  the 
budget  (857  tons).  Therefore,  under  this 
alternative  calculation  method, 
Connecticut’s  1-year  SO2  variability 
limit  would  be  857  tons  (28  percent  of  . 
the  state’s  SO2  budget).  Similarly,  for 
annual  NOx,  while  Connecticut’s 
proposed  1-year  variability  limit  of 
5,000  tons  is  greater  than  10  percent  of 
its  NOx  annual  budget  of  2,775  (278 
tons),  it  is  greater  than  21  percent  of  the 
budget  (583  tons).  Therefore,  under  this 
alternative  approach,  Connecticut’s 
1-year  annual  NOx  variability  limit 
would  be  583  tons.  Tables  lV.F-1 
through  IV.F-3  show  the  variability 
limits  under  the  proposed  and 
alternative  calculation  methods.  See  the 
Power  Sector  Variability  TSD  in  the 
docket  for  this  rule  for  more  details. 


Table  IV. F-1— Variability  Limits  on  SO2  Annual  Emissions  for  2014  and  Later  for  Electric  Generating  Units 

[Tons] 


State 

SO2  annual 
emissions 
budget 

Proposed 

Alternative 

1-year  limit 

3-year 
average  , 
limit 

1  -year  limit 

3-year 

average 

limit 

Alabama . 

161,871 

'  16,187 

9,346 

16,187 

9,346 

Connecticut  . 

3,059 

1,700 

981 

857 

495 

Delaware . 

7,784 

1,700 

981 

1,700 

981 

District  of  Columbia . 

337 

1,700 

981 

94 

54 

Florida  . 

. 

161,739 

16,174 

9,338 

16,174 

9,338 

Georgia  . 

85,717 

8,572 

4,949 

8,572 

4,949 

Illinois  . 

151,530 

15,153 

8,749 

15,153 

8,749 

Indiana  . 

201,412 

20,141 

11,629 

20,141 

11,629 

Iowa  . 

86,088 

8,609 

4,970 

8,609 

4,970 

Kansas  . 

57,275 

5,728 

3,307 

5,728 

3,307 

Kentucky  . . . 

113,844 

11,384 

6,573 

11,384 

6,573 

Louisiana . . . 

90,477 

9,048 

5,224 

9,048 

5,224 

Maryland  . 

39,665 

3,967 

2,290 

3,967 

2,290 

Massachusetts',. . 

. . 

7,902 

1,700 

981 

1,700 

981 

Michigan . 

155,675 

15,568 

8,988 

15,568 

8,988 

Minnesota  . 

. 

47,101 

4,710 

2,719 

4,710 

2,719 

Missouri . 

158,764 

15,876 

9,166 

15,876 

9,166 

Nebraska . 

. 

. . 

71,598 

7,160 

4,134 

7,160 

4,134 

New  Jersey  . . . 

. . . 

11,291 

1,700 

981 

1,700 

981 

New  York  . 

42,041 

4,204 

2,427 

4,204 

2,427 

North  Carolina . 

. 

81,859 

8,186 

4,726 

8,186 

4,726 

Ohio  . 

178,307 

17,831 

10,295 

17,831 

10,295 

Pennsylvania . 

141,693 

14,169 

8,181 

14,169 

8,181 

South  Carolina . 

116,483 

11,648 

6,725 

11,648 

6,725 

Tennessee  . 

. . 

100,007 

10,001 

5,774 

10,001 

5,774 

Virginia  . . 

40,785 

4,079 

2,355 

4,079 

2,355 

West  Virginia . 

119,016 

11,902 

6,871 

11,902 

6,871 

Wisconsin . 

66,683 

6,668 

3,850 

6,668 

3,850 

Total  . . . 

. 

2,500,003 

» 

Proposed  1-year  varrability  limits  are  the  larger  of  (1)  1,700  tons  or  (2)  10  percent  of  the  state’s  budget.  3-year  limits  are  the  1-year  limits  di¬ 
vided  by  the  square  root  of  three. 

The  alternative  1-year  variability  limit  is  1,700  tons  as  long  as  that  amount  is  between  10  and  28  percent  of  the  state’s  budget.  If  1,700  tons  is 
greater  than  28  percent  of  the  state’s  budget,  the  state’s  limit  is  set  at  28  percent  of  its  budget.  If  1,700  tons  is  less  than  10  percent  of  the  state’s 
budget,  the  state’s  limit  is  set  at  10  percent  of  its  budget. 
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Table  IV.F-2— Variability  Limits  on  NOx  Annual  Emissions  for  2014  and  Later  for  Electric  Generating  Units 

[Tons] 


State 

-  Proposed 

Alternative 

NOx  annual 

1-year  limit 

3-year 
average  ! 
limit 

1-year  limit 

3-year 

average 

limit 

Alabama  . 

69,169 

6,917 

3,993 

6,917 

3,993 

Connecticut  . 

2,775 

5,000 

2,887 

583 

336 

Delaware  . 

6,206 

5,000 

2,887 

1,303 

752 

District  of  Columbia . 

170 

5,000 

2,887 

36 

21 

Florida  . 

120,001 

12,000 

6,928 

12,000 

6,928 

Georgia  . 

73,801 

7,380 

4,261 

7,380 

4,261 

Illinois  . 

56,040 

5,604 

3,235 

5,604 

3,235 

Indiana  . 

115,687 

1 1 ,569 

6,679 

11,569 

6,679 

Iowa  . 

46,068 

5,000 

2,887 

5,000 

2,887 

Kansas  . 

51,321 

5,132 

2,963 

5,132 

2,963 

Kentucky  . ; . . 

74,117 

7,412 

4,279 

7,412 

4,279 

Louisiana . . . 

43,946 

5,000 

2,887 

5,000 

2,887 

Maryland  . 

17,044 

5,000 

2,887 

3,579 

2,066 

Massachusetts  . 

5,960 

5,000 

2,887 

1,252 

723 

Michigan . 

64,932 

6,493 

3,749 

6,493 

3,749 

Minnesota  . 

41,322 

5,000 

2,887 

5,000 

2,887 

Missouri . 

57,681 

5,768 

3,330 

5,768 

3,330 

Nebraska . 

43,228 

5,000 

2,887 

5,000 

2,887 

New  Jersey  . 

11,826 

5,000 

2,887 

2,483 

1,434 

New  York  . . . 

23,341 

5,000 

2,887 

4,902 

2,830 

North  Carolina . . . 

51 ,800 

5,180 

2,991 

5,180 

2,991 

Ohio  . . 

97,313 

9,731 

5,618 

9,731 

5,618 

Pennsylvania . 

113,903 

1 1 ,390 

6,576 

1 1 ,390 

6,576 

South  Carolina  . 

33,882 

5,000 

2,887 

5,000 

2,887 

Tennessee  . 

28,362 

5,000 

2,887 

!  5,000 

2,887 

Virginia  . 

29,581 

5,000 

2,887 

1  5,000 

2,887 

West  Virginia . ; . 

51,990 

1  5,199 

3,002 

1  5,199 

3,002 

Wisconsin . 

44,846 

5,000 

2,887 

!  5,000 

2,887 

Total  . 

1,376,312 

! 

_ 

1 

Proposed  1-year  variability  limits  are  the  larger  of  (1)  5,000  tons  or  (2)  10  percent  of  the  state’s  budget.  3-year  limits  are  the  1-year  limits  di¬ 
vided  by  the  square  root  of  three. 

The  alternative  1-year  variability  limit  is  5,000  tons  as  long  as  that  amount  is  between  10  and  21  percent  of  the  state’s  budget.  If  5,000  tons  is 
greater  than  21  percent  of  the  state’s  budget,  the  state’s  limit  is  set  at  21  percent  of  its  budget.  If  5,000  tons  is  less  than  10  percent  of  the  state’s 
budget,  the  state’s  limit  is  set  at  1 0  percent  of  its  budget. 


The  NOx  ozone  season  variability 
limits  have  been  calculated  based  on 
five  months  of  data  corresponding  to  the 
May  through  September  ozone  season. 
EPA  is  proposing  to  use  the  same 
approach  to  calculate  ozone  season 
limits  that  the  Agency  used  to  calculate 
the  proposed  SO2  and  NOx  annual 
variability  limits  described  earlier  in 
this  section,  but  adjusted  to  reflect  the 
ozone  season  data. 

Using  that  approach,  the  resulting 
ozone  season  1-year  variability  limits 
are  2,100  tons  and  10  percent  of  a  state’s 
budget.  EPA  assigned  each  state  one  of 
these  values-either  the  tonnage  limit  or 
the  percentage  limit,  whichever  was 
greater  for  that  state — using  the  same 
approach  as  for  the  SO2  and  NOx  annual 
limits  described  previously.  EPA 
determined  the  3-year  variability  limits 


as  the  1-year  limits  divided  by  the 
square  root  of  three,  the  same  approach 
used  for  the  SO2  and  NOx  annual  limits. 
The  NOx  ozone  season  limits  resulting 
from  this  approach  are  shown  in  Table 
IV.F-3. 

EPA  did  not  explicitly  model  ozone 
season  variability  limits  because  it  was 
assumed  that  the  NOx  annual  limits 
would  also  serve  to  limit  variability  in 
the  ozone  season  and  that  additional 
constraints  were  unnecessary.  However, 
a  comparison  of  the  data  revealed  that 
these  variability  limits  would  be  lower 
than  the  ozone  season  emissions  shown 
in  EPA’s  modeling  for  this  proposed 
rule  in  seven  states,  with  the  difference 
ranging  from  less  than  100  tons  to  about 
900  tons.  Adding  these  ozone  season 
variability  limits  would,  presumably, 
change  the  NOx  emissions  projections 


in  the  IPM  modeling,  but  the  differences 
are  expected  not  to  make  a  noticeable 
impact  in  the  overall  air  quality  results. 

As  with  the  SO2  and  NOx  annual 
variability  limits,  EPA  also  calculated 
NOx  ozone  season  limits  using  the 
alternative  calculation  method 
described  previously;  the  alternative 
method  adds  a  ceiling  based  on  the 
maximum  percentage  of  variability 
among  covered  states  as  observed  in  the 
historic  heat  input  data.  For  NOx  ozone 
season,  the  percentage  limit  ceiling 
would  be  27  percent  of  a  state’s  budget. 
The  NOx  ozone  season  limits  resulting 
from  this  approach  are  also  shown  in 
Table  IV.F-3. 

EPA  requests  comments  on  the  NOx 
ozone  season  limits  shown  in  Table 
IV.F-3. 
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Table  IV.F-3— Variability  Limits  on  NOx  Ozone  Emissions  for  2014  and  Later  for  Electric  Generating  Units 

[Tons] 


State 

NOx  ozone 
season 
emissions 
budget 

Proposed 

Alternative 

1  -year  limit 

3-year  aver¬ 
age  limit 

1  -year  limit 

3-year  aver¬ 
age  limit 

Alabama . 

29,738 

2,974 

1,717 

2,974 

1,717 

Arkansas  . 

16,660 

2,100 

1,212 

2,100 

1,212 

Connecticut  . 

1,315 

2,100 

1,212 

355 

205 

Delaware . 

2,450 

2,100 

1,212 

662 

382 

District  of  Columbia . 

105 

2,100 

1,212 

28 

16 

Florida  . 

56,939 

5,694 

3,287 

5,694 

3,287 

Georgia  . . . 

32,144 

3,214 

1,856 

3,214 

1,856 

Illinois . 

23,570 

2,357 

1,361 

2,357 

1,361 

Indiana  . 

49,987 

4,999 

2,886 

4,999 

2,886 

Kansas  . 

21,433 

2,143 

1,237 

2,143 

1,237 

Kentucky  . .' . 

30,908 

3,091 

1,784 

3,091 

1,784 

Louisiana . 

21,220 

2,122 

1,225 

2,122 

1,225 

Maryland  . 

7,232 

2,100 

1,212 

1,953 

1,127 

Michigan . 

28,253 

2,825 

1,631 

2,825 

1,631 

Mississippi . 

16,530 

2,100 

1,212 

2,100 

1,212 

New  Jersey  . . . 

5,269 

2,100 

1,212 

1,423 

821 

New  York  . s. 

11,090 

2,100 

1,212 

2,100 

1,212 

North  Carolina . 

23,539 

2,354 

1,359 

2,354 

1,359 

40,661 

4,066 

2,348 

4,066 

2,348 

Oklahoma . 

37,087 

3,709 

2,141 

3,709 

2,141 

Pennsylvania . 

48,271 

4,827 

2,787 

4,827 

2,787 

South  Carolina  . 

15,222 

2,100 

1,212 

2,100 

1,212 

Tennessee  . 

11,575 

2,100 

1,212 

2,100 

1,212 

Texas  . 

75,574 

7,557 

4,363 

7,557 

4,363 

Virginia  . 

12,608 

2,100 

1,212 

2,100 

1,212 

West  Virginia . . 

22,234 

2,223 

1,284 

2,223 

1,284 

Total  . . . 

641,614 

Proposed  1-year  variability  limits  are  the  larger  of  (1)  2,100  tons  or  (2)  10  percent  of  the  state’s  budget.  3-year  limits  are  the  1-year  limits  di¬ 
vided  by  the  square  root  of  three. 

The  alternative  1-year  variability  limit  is  2,100  tons  as  long  as  that  amount  is  between  10  and  27  percent  of  the  state’s  budget.  If  2,100  tons  is 
greater  than  27  percent  of  the  state’s  budget,  the  state’s  limit  is  set  at  27  percent  of  its  budget.  If  2,100  tons  is  less  than  10  percent  of  the  state’s 
budget,  the  state’s  limit  is  set  at  10  percent  of  its  budget. 


As  discussed  in  section  V.D,  the 
proposed  FIPs  would  apply  the  1-year 
variahility  limits  commencing  in  2014 
and  the  3-year  variability  limits 
commencing  in  2016,  noting  that 
application  of  the  3-year  average  limits 
in  2016  would  serve  to  limit  each  state’s" 
emissions  in  2014  and  2015.  The 
Agency  also  requests  comment  on 
whether  the  remedy  in  the  proposed 
FIPs  should  be  modified  so  that  the 
limits  would  apply  starting  in  2012 
instead  of  2014.  In  addition,  the  direct 
control  remedy  option  on  which  EPA 
requests  comments  includes  assurance 
provisions  based  on  these  variability 
limits  that  would  apply  starting  in  2012. 
Thus,  EPA  also  explains  later  what 
variability  limits  would  apply  in  2012 
and  2013.  The  1-year  variability  limits 
for  2012  and  2013  would  be  the  same 
as  the  variability  limits  for  2014  and 
later  in  Tables  IY.F-1,  IV.F-2,  and  IV.F- 
3  for  all  state  budgets  except  for  the  SO2 
budgets  for  the  15  states  comprising  the 
stringent  SO2  tier  (“group  1”),  which 
have  different  SO2  budgets  in  2012  and 
2013  than  in  2014  and  beyond. 


If  EPA  finalizes  a  remedy  that  uses  the 
2012  and  2013  variability  limits,  EPA 
would  also  start  applying  the  3-year 
variability  limits  in  2014  (for  all  state 
budgets  except  group  1  SO2  budgets) 
which  would  serve  to  limit  each  state’s 
emissions  in  2012  and  2013,  in  the  same 
way  that  starting  the  3-year  limits  in 
2016  would  serve  to  limit  emissions  in 
2014  and  2015  under  the  proposed 
approach.  The  3-year  variability  limits 
would  be  the  sajjie  as  the  3-year  limits 
for  2014  and  later  in  Tables  IV.F-1, 
IV.F-2,  and  IV.F-3. 

In  this  alternative  approach,  the  15 
SO2  group  1  states,  which  have  different 
SO2  budgets  in  2012  and  2013  than  in 
2014  and  beyond,  would  be  subject  to 
different  1-year  variability  limits  in 
2012  and  2013  than  in  later  years.  All 
of  the  group  1  states  have  sufficiently 
large  SO2  budgets  in  2012  and  2013  that 
the  tonnage  limit  of  1,700  tons  would 
not  apply  and  the  1-year  limits  would 
be  10  percent  of  the  state  SO2  budgets. 
The  2012  and  2013  1-year  limits  on  SO2 
emissions  for  these  15  states  under  this 
alternative  approach  are  shown  later  in 
Table  IV.F-4. 


Additionally,  commencing  in  2013, 
EPA  would  apply  in  these  15  states  a 
distinct  2-year  average  variability  limit 
on  SO2  emissions  for  the  years  2012  and 

2013.  Analogous  to  the  3-year  average  in 
subsequent  years,  this  2-year  average 
limit  would  restrict  average  variability 
in  2012  and  2013  more  than  the  1-year 
average  alone.  Table  IV.F-4  shows,  for 
this  alternative  approach,  2-year 
variability  limits  on  SO2  emissions  for 
2012  and  2013  for  the  15  group  1  states. 
For  these  states,  the  3-year  variability 
limits  for  later  years  would  be  as  shown 
in  Tables  IV.F-1,  IV.F-2,  and  IV.F-3. 

For  an  alternative  approach  where 
variability  limits  start  in  2012  instead  of 

2014,  EPA  considered — instead  of  two- 
year  average  limits  on  SO2  emissions  in 
the  15  group  1  states  in  2012  and  2013 — 
applying  3-year  average  limits  in  these 
states  starting  in  2014.  This  would  be 
the  same  method  as  for  all  other  state 
budgets  under  the  alternative  where 
variability  limits  start  in  2012.  However, 
because  the  15  group  1  states  have 
different  SO2  budgets  in  2012  and  2013 
than  in  2014  and  beyond,  calculation  of 
the  3-year  average  limits  to  apply  in 
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years  spanning  the  two  budget  levels  is 
less  straightforward.  EPA  analyzed  this 
alternative  method  for  the  15  SO2  group 
1  states  and  compared  results  to  the 
results  using  the  2-year  average  limits  in 
2012  and  2013  for  these  states,  and 
determined  that  the  2-year  average 
approach  is  reasonable.  See  the  Power 
Sector  Variability  TSD  for  more 
information. 


Table  IV.F-4  includes  1-year  and 
2-year  variability  limits  calculated 
according  to  the  proposed  methodology. 
The  2-year  limits  are  the  1-year  limits 
divided  by  the  square  root  of  two.  The 
table  does  not  include  separate  columns 
with  variability  limits  calculated 
according  to  the  alternative  calculation 
method  (i.e.,  the  method  that  adds  a 
ceiling  based  on  the  maximum 


percentage  of  variability  in  historic  data, 
described  previously)  because  for  the 
SO2  budgets  in  Table  IV.F-4  the 
alternative  calculation  method  would 
yield  identical  results  to  the  proposed 
method.  The  Power  Sector  Variability 
TSD  contains  more  details  on  the 
variability  limits. 


Table  IV.F-4— 2012-2013  One-  and  Two-Year  Variability  limits  on  SO2  Emissions  for  Group  1  States  for 

Electric  Generating  Units 


[Tons] 


.  -  '  State 

SO2  annual 
emissions 
budget 

1-year  limit 

Two-year 

average 

limit 

Georgia  . 

233,260 

23,326 

16,494 

Illinois  . ■ . 

208,957 

20,896 

14,775 

Indiana  . 

400,378 

40,038 

I  28,311 

Iowa  . 

94,052 

9,405 

6,650 

Kentucky  . 

219,549 

21,955 

15,524 

Michigan . 

251,337 

25,134 

17,772 

Missouri . -r. . 

203,689 

20,369 

14,403 

New  York  . 

66,542 

6,654 

4,705 

North  Carolina . . . 

111,485 

11,149 

7,883 

Ohio  . 

464,964 

46,496 

32,878 

Pennsylvania . 

388,612 

38,861 

27,479 

Tennessee  . . . 

100,007 

10,001 

7,072 

Virginia  . ; . 

72,595 

7,260 

5,133 

West  Virginia . . . 

205,422 

20,542 

14,526 

Wisconsin . 

96,439 

9,644 

6,819 

1-year  variability  limits  calculated  by  the  proposed  method  are  the  larger  of  (1)  1,700  tons  or  (2)  10  percent  of  the  state’s  budget.  Two-year 
limits  are  the  1-year  limits  divided  by  the  square  root  of  two. 

The  alternative  1-year  variability  limit  is  1,700  tons  as  long  as  that  amount  is  between  10  and  28  percent  of  the  state’s  budget.  If  1,700  tons  is 
greater  than  28  percent  of  the  state’s  budget,  the  state’s  limit  is  set  at  28  percent  of  its  budget.  If  1,700  tons  is  less  than  10  percent  of  the  state’s 
budget,  the  state’s  limit  is  set  at  10  percent  of  its  budget.  The  alternative  calculation  method  would  yield  identical  limits  to  the  limits  determined 
using  the  proposed  method  for  the  budgets  in  Table  IV.F-A,  because  for  each  of  these  budgets,  1,700  tons  is  less  than  10  percent  of  the 
budget. 


3.  Summary  of  Emissions  Reductions 
Across  All  Covered  States 

Table  IV.F-5  presents  projected 
power  sector  emissions  in  the  base  case 


(i.e.,  without  the  proposed  Transport 
Rule  or  CAIR)  compared  to  projected 
emissions  with  the  proposed  Transport 
Rule  in  2012  and  2014  for  all  covered 


states.  Table  IV.F-6  presents  2005 
historical  power  sector  emissions 
compared  to  projected  emissions  with 
the  Transport  Rule  in  2012  and  2014. 


Table  IV.F-5— Projected  SO2  and  NOx  Electric  Generating  Unit  Emissions  Reductions  in  Covered  States 
With  the  Transport  Rule  Compared  to  Base  Case  Without  Transport  Rule  or  CAIR 

[Million  tons] 


2012  base 
case 

emissions 

2012 
transport 
rule  emis¬ 
sions 

2012 

emissions 

reductions 

2014  base 
case 

emissions 

2014 
transport 
rule  emis¬ 
sions 

2014 

emissions 

reductions 

SO. . 

8.4 

3.4 

5.0 

7.2 

2.6 

4.6 

Annual  NOx  . . 

2.0 

1.3 

0.7 

2.0 

1.3 

0.7 

Ozone  Season  NOx . 

0.7 

0.6 

0.1 

0.7 

0.6 

0.1 

Note:  Emissions  differ  from  emissions  budgets  due  to  banking. 


Table  IV. F-6— Projected  SO2  and  NOx  Electric  Generating  Unit  Emissions  Reductions  in  Covered  States 
With  the  Transport  Rule  Compared  to  2005  Actual  Emissions 

[Million  tons] 


2005  actual 
emissions 

2012 
transport 
rule  emis¬ 
sions 

2012 
emissions 
reductions 
from  2005 

2014 
transport 
rule  emis¬ 
sions 

2014 
emissions 
reductions 
from  2005 

SO.  . 

8.9 

3.4 

5.5 

2.6 

6.3 
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Table  IV. F-6— Projected  SO2  and  NOx  Electric  Generating  Unit  Emissions  Reductions  in  Covered  States 
With  the  Transport  Rule  Compared  to  2005  Actual  Emissions— Continued 

[Million  tons] 


2012 

2012 

2014 

2014 

2005  actual 

transport 

emissions 

transport 

emissions 

emissions 

rule  emis- 

reductions 

rule  emis- 

reductions 

sions 

from  2005 

sions 

from  2005 

Annual  NOx  . 

2.7 

1.3 

•1.4 

1.3 

1.4 

Ozone  Season  NOx  . 

0.9 

0.6 

0.3 

0.6 

0.3 

Note:  Emissions  differ  from  emissions  budgets  due  to  banking. 


G.  How  the  Proposed  Approach  Is 
Consistent  With  Judicial  Opinions 
Interpreting  Section  110(a)(2)(D)(i)(I)  of 
the  Clean  Air  Act 

The  methodology  described 
previously  quantifies  states’  significant 
contribution  and  interference  with 
maintenance  in  a  manner  that  is 
consistent  with  the  decisions  of  the  DC 
Circuit.  As  discussed  in  section  III 
previously,  the  DC  Circuit  has  issued 
two  significant  decisions  addressing  the 
requirements  of  110(a)(2)(D)(i)(I).  The 
first  opinion  largely  upheld  the  NOx  SIP 
Call,  Michigan  v.  EPA,  213  F.3d  663  (DC 
Cir.  2000),  and  the  second  found 
significant  flaws  in  the  CAIR,  North 
Carolina  v.  EPA,  531  F.3d.  896  (DC  Cir. 
2008).  In  both  cases,  the  Court 
considered  aspects  of  the  methodology 
used  by  EPA  to  identify  emissions  that, 
pursuant  to  section  110(a)(2)(D)(i)(I), 
must  be  eliminated  due  to  their  impact 
on  air  quality  in  downwind  states.  EPA 
believes  that  the  methodology  used  in 
this  proposed  Transport  Rule  is 
consistent  with  both  opinions  and 
rectifies  the  flaws  the  North  Carolina 
Court  identified  with  the  methodology 
used  in  CAIR.  The  methodology  used 
for  this  proposed  rule  relies  on  state- 
specific  data  to  analyze  each  individual 
state’s  significant  contribution,  uses  air 
quality  considerations  in  addition  to 
cost  considerations  to  identify  each 
state’s  significant  contribution,  and 
gives  independent  meaning  to  the 
“interference  with  maintenance”  prong. 
This  methodology  is  then  applied  in  a 
reasonable  manner  consistent  with  the 
relevant  judicial  opinions. 

In  North  Carolina,  the  Court  held  that 
EPA’s  approach  to  evaluating  significant 
contribution  was  inadequate  because,  by 
evaluating  only  whether  emissions 
reductions  were  highly  cost  effective  “at 
the  regional  level  assuming  a  trading 
program”,  it  failed  to  conduct  the 
required  state-specific  analysis  of 
significant  contribution.  See  id.  at  907. 
EPA,  the  Court  concluded,  “never 
measured  the  ‘significant  contribution’ 
from  sources  within  an  individual  state 
to  downwind  nonattainment  areas.”  Id. 


The  Court  did  not,  however,  disturb  the 
air-quality-based  methodology  used  by 
EPA  to  identify  the  states  with 
contributions  large  enough  to  warrant 
further  consideration. 

For  this  proposed  transport  rule,  EPA 
uses  a  first  step  similar  to  that  used  in 
the  CAIR  to  identify  the  states  with 
relatively  large  contributions.  However, 
in  contrast  to  the  CAIR,  it  then  uses  a 
state-specific  analysis.  Instead  of 
identifying  a  single  emissions  level  that 
could  be  achieved  by  the  application  of 
highly  cost  effective  controls  in  the 
region,.  EPA  determines,  on  a  state-by- 
state  basis  what  reductions  could 
effectively  be  achieved  by  sources  in 
that  state.  EPA’s  new  approach  does  not, 
as  the  CAIR  methodology  did,  establish 
a  regional  cap  on  emissions  that  is  then 
divided  into  state  budgets  that  set  the 
emission  reduction  requirements  for 
each  state.  Instead,  EPA  develops,  for 
each  covered  state,  emissions  budgets 
based  on  the  reductions  achievable  at  a 
particular  cost  per  ton  in  that  particular 
state,  taking  into  account  the  need  to 
ensure  reliability  of  the  electric 
generating  system.  The  selected  cost/ton 
levels  reflect  consideration  of  both  cost 
factors  and  air  quality  factors  including 
the  estimated  impact  of  upwind  states’ 
emissions  on  each  downwind  receptor. 

In  addition,  in  developing  this 
approach,  EPA  was  guided  by  the 
Court’s  holdings  regarding  the  use  of 
cost  to  identify  significant  contribution. 
Specifically,  the  Court  held  in  Michigan 
that  EPA  could  “in  selecting  the 
‘significant’  level  of ‘contribution’  under 
section  110(a)(2)(D)(i)(I),  choose  a  level 
corresponding  to  a  certain  reduction  in 
cost.”  North  Carolina,  531  F.3d  at  917 
(citing  Michigan,  213  F.3d  at  676-77). 
This  holding  also  supported  the  Court’s 
conclusion  in  Michigan  that  it  was 
acceptable  for  EPA  to  apply  a  uniform 
cost-criterion  across  states.  See 
Michigan,  213  F.3d  at  679.  In  the  CAIR 
case,  the  Court  rejected  EPA’s  analysis, 
not  because  it  relied  on  cost 
considerations  to  identify  significant 
contribution,  but  because  it  found  that 
EPA  h^d  failed  to  draw  the  significant 
contribution  line  at  all.  See  North 


Carolina,  531  F.3d  at  918  (“*  *  *  here 
EPA  did  not  draw  the  [significant 
contribution]  line  at  all.  It  simply 
verified  sources  could  meet  the  SO2 
caps  with  controls  EPA  dubbed  ‘highly 
cost-effective.’”).  The  holdings  in 
Michigan  regarding  the  use  of  cost  and 
a  uniform  cost-criterion  across  states 
were  left  undisturbed.  See,  e.g..  North 
Carolina,  531  F.3d  at  917  (explaining 
that  in  Michigan  the  Court  held  that 
“EPA  may  ‘after  [a  state’s]  reduction  of 
all  [it]  could  *  *  *  cost-effectively 
eliminate[  ],’  consider  ‘any  remaining 
contribution  insignificant’”).  In  fact,  the 
Court  acknowledged  that,  based  on  the 
Michigan  holdings,  the  measurement  of 
a  state’s  significant  contribution  need 
not  “directly  correlate  with  each  state’s 
individualized  air  quality  impact  on 
downwind  nonattainment  relative  to 
other  upwind  States.”  North  Carolina, 
531  F.3d  at  908. 

For  these  reasons,  EPA  determined 
that  it  was  appropriate  in  this 
rulemaking  to  consider  the  cost  of 
controls  to  determine  what  portion  of  a 
state’s  contribution  is  its  “significant 
contribution.”  However,  EPA  also 
heeded  the  North  Carolina  Court’s 
warning  that  “EPA  can’t  just  pick  a  cost 
for  a  region,  and  deem  ‘significant’  any 
emissions  that  sources  can  eliminate 
more  cheaply.”  North  Carolina,  531  F.3d 
at  918.  Thus,  in  this  rulemaking,  EPA 
departs  from  the  practice  used  in  the 
NOx  SIP  Call  and  in  CAIR  of  evaluating, 
based  solely  on  the  cost  of  control 
required  in  other  regulatory 
environments,  what  controls  would  be 
considered  “highly-cost-effective.” 
Instead,  as  part  of  its  determination  of 
a  reasonable  cost  per  ton  for  upwind 
state  control,  EPA  evaluates  the  air 
quality  impact  of  reductions  at  various 
cost  levels  and  considers  the 
reasonableness  of  possible  cost 
thresholds  as  part  of  a  multi-factor 
analysis. 

In  addition,  the  methodology  used  in 
this  rulemaking  gives  independent 
meaning  to  the  interfere  with 
maintenance  prong  of  section 
110(a)(2)(D)(i)(I).  In  North  Carolina,  the 
Court  concluded  that  CAIR  improperly 
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“gave  no  independent  significance  to  the 
‘interfere  with  maintenance’  prong  of 
section  110(a)(2){D)(i)(I]  to  separately 
identify  upwind  sources  interfering 
with  downwind  maintenance.”  North 
Carolina,  531  F.3d  at  910.  EPA  rectified 
this  flaw  in  this  rulemaking  by 
separately  identifying  downwind 
“nonattainment  sites”  and  downwind 
“maintenance  sites.”  EPA  decided  to 
consider  upwind  states’  contributions 
not  only  to  sites  that  EPA  projected 
would  be  in  nonattainment,  but  also  to 
sites  that,  based  on  the  historic 
variability  of  their  emissions,  EPA 
determined  may  have  difficulty 
maintaining  the  relevant  standards.  The 
specific  mechanism  EPA  used  to 
implement  this  approach  is  described  in 
detail  in  section  IV. C.  previously.  For 
annual  PM2.5,  this  approach  identified 
16  maintenance  sites  in  addition  to  the 
32  nonattainment  sites  identified  in  the 
analysis  of  nonattainment  receptors.  For 
24-hour  PM2.5  this  approach  identified 
38  maintenance  sites  in  addition  to  the 
92  nonattainment  sites  identified  in  the 
analysis  of  nonattainment  receptors.  For 
ozone  it  identified  16  maintenance  sites 
in  addition  to  the  11  ozone 
nonattainment  sites  identified. 

EPA  applied  this  methodology  using 
available  information  and  data  to 
measure  the  emissions  from  states  in  the 
eastern  United  States  that  significantly 
contribute  to  nonattainment  or  interfere 
with  maintenance  in  downwind  areas 
with  regard  to  the  ,1997  and  2006  PM2.5 
NAAQS  and  the  1997  ozone  NAAQS. 
Although  EPA  has  not  completely 
quantified  the  total  significant 
contribution  of  these  states  with  regard 
to  all  existing  standards,  EPA  has 
determined,  on  a  state-specific  basis, 
that  the  emissions  prohibited  in  the 
proposed  FlPs  are  either  part  of  or 
constitute  the  state’s  significant 
contribution  and  interference  with 
maintenance.  Thus,  elimination  of  these 
emissions  will,  at  a  minimum,  mdke 
measurable  progress  towards  satisfying 
the  110(aK2)(DKi){l)  prohibition  on 
significant  contribution  and  interference 
with  maintenance. 


impact  {e.g.,  $  per  pg/m^),  and  binning 
of  states  based  on  air  quality  impact. 
Detailed  descriptions  of  the  alternative 
approaches  that  EPA  evaluated  are  in  a 
TSD  in  the  docket  titled  “Alternative 
Significant  Contribution  Approaches 
Evaluated.” 

EPA  is  not  proposing  any  of  the 
alternative  approaches  listed  here. 
’However,  the  proposed  approach 
(described  in  section  IV. D)  incorporates 
some  elements  from  these  approaches. 

V.  Proposed  Emissions  Control 
Requirements 

This  section  describes  the  proposed 
emissions  control  requirements  in 
detail.  The  section  starts  with  V.A 
which  discusses  the  pollutants  included 
in  the  proposal,  followed  by  V.B  which 
discusses  the  source  categories  covered. 
Section  V.C  discusses  the  timing  of  the 
proposed  emissions  control 
requirements.  Section  V.D  describes  the 
proposed  approach  to  implement  the 
emission  reduction  requirements, 
starting  with  a  description  of  the  NOx 
SIP  Call  and  CAIR  approaches  to 
implementing  reductions  and  the 
judicial  opinions  on  those  approaches, 
then  describing  in  detail  the  proposed 
“remedy”  (State  Budgets/Limited 
Trading)  for  FIPs  that  would  implement 
the  emissions  reductions,  and 
explaining  the  structure  and  key 
elements  of  the  proposed  Transport 
Rule  trading  program  rules  for  State 
Budgets/Limited  Trading.  Section  V.D 
also  describes  two  alternative  remedies 
on  which  SPA  requests  comment. 
Section  V.E  presents  projected  costs  and 
emissions  for  each  remedy  option. 
Section  V.F  discusses  the  transition 
from  the  CAIR  cap  and  trade  programs 
to  the  proposed  Transport  Rule 
programs.  Section  V.G  discusses 
interactions  of  the  proposed  programs 
with  the  existing  Title  IV  and  NOx  SIP 
Call  programs. 

A.  Pollutants  Included  in  This  Proposal 

In  this  action,  EPA  is  proposing  FIPs 
to  directly  regulate  upwind  emissions  of 
SO2  and  NOx  because  of  their  impact  on 
downwind  states’  ability  to  attain  and 
maintain  the  PM2.5  NAAQS.  EPA  is  also 
proposing  to  regulate  upwind  emissions 
of  NOx  because  of  their  impact  on 
8-hour  ozone  attainment  and 
maintenance  in  downwind  states.  Our 
rationale  for  regulating  these  precursor 
pollutants  is  discussed  in  section  IV. B. 
In  this  section,  we  also  explain  the 
regulatory  mechanism  we  are  proposing 
to  use  to  regulate  these  pollutants  and 
take  comment  on  two  alternative 
options. 


B.  Source  Categories 

EPA  is  proposing  to  require  emissions 
reductions  from  the  power  sector.  This 
section  discusses  EPA’s  rationale  for 
proposing  to  control  power  sector 
emissions,  and  our  rationale  for  not 
proposing  to  control  em.issions  from 
other  source  categories  at  this  time. 

1.  Propose  To  Control  Power  Sector 
Emissions  ' 

The  proposed  Transport  Rule  FIPs 
.would  require  ECUs  with  capacity 
greater  than  25  MVVe  in  the  covered 
states  to  reduce  emissions  of  SO2,  NOx, 
and  ozone  season  NOx.  See  section 
V.D. 4.,  later,  for  a  detailed  description 
of  the  proposed  applicability 
requirements.^^ 

Electric  generating  units  are  important 
sources  of  SO2  and  NOx  emissions.  In 
2012,  considering  other  controls  that 
will  be  in  place,  EPA  projects  that  if  a 
Transport  Rule  is  not  implemented, 
ECUs  would  emit  more  than  70  percent 
of  the  total  man-made  SO2  emissions 
and  about  20  percent  of  the  total  man¬ 
made  NOx  emissions  in  the  group  of  32 
states  that  would  be  affected  by  this  rule 
(see  Table  III.A-1  in  section  III  for  lists 
of  states).^” 

EPA  has  previously  conducted 
extensive  analyses  of  the  cost  and 
emissions  impacts  of  SO2  and  NOx 
reduction  policies  on  the  power  sector 
using  the  Integrated  Planning  Model 
(IPM).  Examples  include  EPA’s  IPM 
analyses  of  a  number  of  multi-pollutant 
bills,  including  the  Clean  Air  Planning 
Act  (S.  843  in  108th  Congress),  the 
Clean  Power  Act  (S.  150  in  109th 
Congress),  the  Clear  Skies  Act  of  2005 
(S.  131  in  109th  Congress),  the  Clear 
Skies  Act  of  2003  (S.  485  in  108th 
Congress),  and  the  Clear  Skies 
Manager’s  Mark  (of  S.  131).  EPA  also 
analyzed  several  power  sector  multi¬ 
pollutant  scenarios  in  July  2009  at  the 
request  of  Senator  Tom  Carper.  These 
analyses  are  on  EPA’s  Web  site  at: 

(http:/ /www.epagov/airmarkets/ 
progsregs/cair/ multi.html).  EPA’s  IPM 
analysis  for  CAIR  is  another  example: 
ihttp://w'v^'w.epagov/airmarkets/ 
progsregs/epa-ipm/cair/index.html). 

Based  on  these  analyses,  EPA  believes 
that  there  exist  reasonable  means  for 
ECUs  to  make  substantial  reductions  in 
emissions  of  SO2  and  NOx-  EPA  also 
believes  that,  at  this  time,  ECUs  can 


Certain  non-EGUs  and  smaller  EGUs  were 
included  in  the  CAIR  NOx  ozone  season  program 
in  some  CAIR  states.  EPA  proposes  that  such  units 
would  not  be  covered  bv  the  Transport  Rule 
requirements;  see  section  V.F  in  this  preamble  for 
further  discussion  of  these  units. 

^"Emissions  estimates  are  based  on  the  2012 
baseline  projections  described  in  section  IV  in  this 
preamble. 


H.  Alternative  Approaches  Evaluated 
But  Not  Proposed 

EPA  evaluated  a  number  of  alternative 
approaches  to  defining  significant 
contribution  and  interference  with 
maintenance  in  addition  to  the 
approach  proposed  in  this  rule. 
Stakeholders  suggested  a  variety  of 
ideas.  EPA  considered  all  suggested 
approaches. 

EPA  evaluated  approaches  including 
those  based  solely  on  air  quality,  based 
solely  on  cost  with  a  uniform  cost  in  all 
states,  based  on  cost  per  air  quality 
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reduce  SO2  and  NOx  emissions  more 
cost-effectively  than  other  source 
categories  (see  section  IV.D  for 
discussion  of  control  costs  for  non-EGU 
source  categories).  For  these  reasons, 

EPA  has  decided  to  require  reductions 
in  SO2  and  NOx  emissions  from  EGUs 
in  the  FIPs  in  this  proposed  rule.  EPA 
requests  comments  on  these  proposed  . 
FIPs  and  its  proposal  to  require 
reductions  from  EGUs. 

2.  Other  Source  Categories  Are  Not 
Included 

In  these  proposed  FIPs,  EPA  is  not 
proposing  to  include  emission  reduction 
requirements  for  sources  other  than 
EGUs.79 

a.  Why  EPA  Does  Not  Require 
Reductions  From  Other  Source 
Categories  To  Address  Transport 
Requirements  for  PM2.5 

In  the  proposed  FIPs  to  address  the 
section  110{a)(2){D)(i)(I)  requirements 
with  respect  to  the  1997  and  2006  PM2.5 
standards,  EPA  proposes  to  regulate 
only  omissions  from  EGUs.  As 
discussed  previously  in  section  IV.D, 
EPA’s  review  of  the  costs  of  EGU  and 
non-EGU  controls  resulted  in  a 
conclusion  that  substantial  SO2  and 
NOx  reductions  from  EGUs  are  available 
at  a  cost  per  ton  that  is  lower  than  the 
cost  per  ton  of  non-EGU  controls.  Other 
analyses  discussed  in  section  IV.D 
demonstrated  that  these  EGU  reductions 
are  sufficient  to  eliminate  the  quantity 
of  emissions  identified  by  EPA  as 
significantly  contributing  to  or 
interfering  with  maintenance  of  the 
1997  PM2.5  NAAQS  in  downwind  areas. 
This  same  section  explains  that  EGU 
reductions  substantially  address 
eliminating  the  quantity  of  emissions 
identified  by  EPA  as  significantly 
contributing  to  or  interfering  with 
maintenance  of  the  2006  PM2.5  NAAQS, 
and  this  same  section  explains  the  need 
for  EPA  to  further  analyze  remaining 
winter  PM2.5  exceedances.  This 
conclusion  does  not,  in  any  way, 
address  whether  a  FIP  promulgated  by 
EPA  or  SIPs  promulgated  by  the  states 
should  include  reductions  from  non- 
EGU  sources  in  order  to  eliminate 
significant  contribution  and  interference 
with  maintenance  for  any  other 
NAAQS,  including  the  1997  ozone 
NAAQS  and  future  NAAQS  for  PM2.5. 


^9  See  section  IV.D.3  for  discussion  of  non-EGUs 
that  were  included  in  the  CAIR  NOx  ozone  season 
trading  program. 


b.  Why  EPA  Does  Not  Propose  To 
Require  Reductions  From  Other  Source 
Categories  To  Address  Transport 
Requirements  for  Ozone 

In  the  FIPs  for  this  proposed  rule, 

EPA  is  only  proposing  to  require 
reductions  from  EGUs  to  address 
emissions  from  those  source  categories 
that  significantly  contribute  to  or 
interfere  with  maintenance  of  the  1997 
ozone  NAAQS.  As  discussed  previously 
in  section  IV.D,  EPA’s  review  of  the 
costs  of  EGU  and  non-EGU  controls 
resulted  in  a  conclusion  that  significant 
NOx  emissions  reductions  from  EGU  are 
available  at  a  cost  per  ton  that  is  lower 
than  the  cost  per  ton  of  non-EGU  NOx 
controls.  The  same  section  also  explains 
the  need  for  EPA  to  further  analyze 
whether  fully  addressing  upwind  state 
responsibilities  to  reduce  NOx 
emissions  that  contribute  to  downwind 
nonattainment  and  maintenance 
problems  requires  additional  reductions 
at  higher  cost  per  ton,  which  again 
would  involve  analysis  of  potential  EGU 
and  non-EGU  reductions  and  costs.  EPA 
will  be  moving  forward  to  complete  its 
assessment  of  pollution  transport  for  the 
1997  ozone  NAAQS  as  soon  as  possible. 

For  future  ozone  and  PM2.5  NAAQS, 
EPA  intends  to  quantify  the  emissions 
reductions  needed  to  satisfy  the 
requirements  of  110(a)(2)(D)(i)(I)  with 
respect  to  those  NAAQS.  EPA  has  not 
made  any  determinations  or 
assessments  regarding  whether 
reductions  from  source  categories  other 
than  EGUs  will  be  needed  to  achieve  the 
necessary  reductions  in  each  state. 

C.  Timing  of  Proposed  Emissions 
Reduction  Requirements 

EPA  is  proposing  an  initial  phase  of 
reductions  in  2012  followed  by  a  second 
phase  in  2014.  Sources  will  be  required 
to  comply  with  the  annual  SO2  and  NOx 
requirements  by  January  1,  2012  and 
January  1,  2014  for  the  first  and  second 
phases,  respectively.  Similarly,  sources 
will  be  required  to  comply  with  the 
ozone  season  NOx  requirements  by  May 
1,  2012,  and  by  May  1,  2014.  EPA  chose 
these  dates  to  coordinate  with  the 
NAAQS  attainment  deadlines  and  to 
assure  that  reductions  are  made  as 
expeditiously  as  practicable,  as 
described  later  in  this  section.  This 
section  also  discusses  how  the 
compliance  deadlines  address  the 
Court’s  concern  about  timing. 
Additionally,  this  section  explains  that 
EPA  will  consider  additional  reductions 
to  address  the  NAAQS  in  the  future. 


1.  Date  for  Prohibiting  Emissions  That 
Significantly  Contribute  or  Interfere 
With  Maintenance  of  the  PM2.5  NAAQS 

For  all  areas  designated  as 
nonattainment  with  respect  to  the  1997 
PM2.5  NAAQS,  the  SIP  deadline  for 
attaining  that  standard  must  be  as 
expeditious  as  practicable  but  no  later 
than  April  2010,  with  a  possible 
extension  to  no  later  than  April  2015. 
Many  areas  have  already  come  into 
attainment  by  the  April  2010  deadline 
due  in  part  to  reductions  achieved 
under  CAIR.  Because  the  2010  deadline 
will  have  passed  before  the  Transport 
Rule  is  finalized,  we  decided  to 
coordinate  the  deadline  for  eliminating 
significant  contribution  under  this  rule 
with  respect  to  the  1997  PM2.5  NAAQS 
with  the  April  2015  deadline  that 
applies  to  areas  that  will  need  an 
extension  of  the  April  2010  deadline. 
For  all  areas  designated  as 
nonattainment  with  respect  to  the  2006 
24-hour  PM2.5  NAAQS,  the  attainment 
•deadline  must  be  as  expeditious  as 
practicable  but  no  later  than  December 

2014  with  a  possible  extension  to  as  late 
as  December  2019.®“ 

Upwind  emissions  reductions 
achieved  by  the  2014  emissions  year 
will  help  areas  that  failed  to  meet  the 
April  2010  deadline,  to  meet  the  April 

2015  deadline  for  the  1997  PM2.5 
NAAQS.  These  reductions  will  also 
help  areas  meet  the  December  2014 
attainment  deadline  with  respect  to  the 
2006  PM2.5  NAAQS.  Any  areas  not 
meeting  that  deadline  can  request  a 
5-year  extension  to  December  2019. 

Further,  a  deadline  of  January  1,  2014 
also  provides  adequate  and  reasonable 
time  for  sources  to  plan  for  compliance 
with  the  Transport  Rule  and  install  any 
necessary  controls.  EPA  believes  that 
this  deadline  is  as  expeditious  as 
practicable  for  the  installation  of  the 
controls  needed  for  compliance  [see 
further  discussion  in  section  IV.D). 


“"Section  172(a)(2)  of  tlie  Clean  Air  Act  provides 
tliat  “the  attainment  date  for  an  area  designated 
nonattainment  with  respect  to  a  national  primary 
ambient  air  quality  standard  shall  be  the  date  by 
which  attainment  can  be  achieved  as  expeditiously 
as  practicable,  but  no  later  than  5  years  from  the 
date  such  area  was  designated  nonattainment  under 
section  7407(d)  of  this  title,  except  that  the 
Administrator  may  extend  the  attainment  date  to 
the  extent  the  Administrator  determines 
appropriate,  for  a  period  no  greater  than  10  years 
from  the  date  of  designation  as  nonattainment, 
considering  the  severity  of  nonattainment  and  the 
availability  and  feasibility  'of  pollution  control 
measures.”  Designations  for  the  2006  24-hour  PM2  s 
NAAQS  became  effective  on  December  14,  2009. 
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2.  Date  for  Prohibiting  Emissions  That 
Significantly  Contribute  or  Interfere 
With  Maintenance  of  the  1997  Ozone 
NAAQS 

Ozone  nonattainment  areas  must 
attain  permissible  levels  of  ozone  “as 
expeditiously  as  practicable,”  but  no 
later  than  the  date  assigned  by  EPA  in 
the  ozone  implementation  rule  (40  CFR 
part  51).  The  areas  designated 
nonattainment  in  2004  with  respect  to 
the  1997  8-hour  ozone  NAAQS  in  the 
eastern  United  States  were  assigned 
maximum  attainment  dates 
corresponding  to  the  end  of  the  2006, 
2009,  and  2012  ozone  seasons.  Many 
areas  have  already  attained  due  in  part 
to  CAIR,  federal  mobile  source 
standards,  and  other  local,  state,  and 
federal  measures.  Those  that  have  not 
yet  attained  the  standard  have 
maximum  attainment  dates  ranging 
from  2010  (these  are  the  2009  areas  that 
have  been  granted  a  1-year  extension 
due  to  clean  data  in  2009)  to  2018. 

Areas  designated  “serious” 
nonattainment  areas  have  a  June  2013 
maximum  attainment  deadline.  The 
proposed  Transport  Rule’s  first  phase  of 
reductions  in  2012  will  help  the 
remaining  areas  with  June  2013 
maximum  attainment  deadlines  attain 
the  1997  8-hour  ozone  NAAQS  by  their 
deadline.  The  reductions  will  also 
improve  air  quality  in  areas  with  later 
deadlines. 

3.  Reductions  Required  by  2012  To 
Ensure  That  Significant  Contribution 
and  Interference  With  Maintenance  Are 
Eliminated  as  Expeditiously  as 
Practicable 

EPA  is  requiring  an  initial  phase  of 
reductions  by  2012.  These  reductions 
are  necessary  to  ensure  that  significant 
contribution  and  interference  with 
maintenance  are  eliminated  as 
expeditiously  as  practicable.  This  will 
in  turn  assist  downwind  states  to 
achieve  attainment  as  expeditiously  as 
practicable  as  required  by  the  CAA. 

Because  the  proposed  rule,  if 
finalized,  will  replace  the  CAIR,  EPA 
cannot  assume  that  after  this  rule  is 
finalized,  ECUs  would  continue  to  emit 
at  the  reduced  emissions  levels 
achieved  by  CAIR.  Instead,  it  is  the 
emissions  reductions  requirements  in 
the  proposed  FIPs  that  will  determine 
the  level  of  ECU  emissions  in  the 
eastern  United  States.  For  these  reasons, 
EPA  is  proposing  to  require  an  initial 
phase  of  reductions  by  2012  which 
would  ensure  that  existing  and  planned 
SO2  and  NOx  controls  operate  as 
anticipated. 


4.  How  Compliance  Deadlines  Address 
the  Court’s  Concern  About  Timing 

As  directed  by  the  Court  in  North 
Carolina  v.  EPA,  531  F.3d  896  (DC  Cir. 
2008),  and  described  previously,  EPA 
has  established  the  compliance 
deadlines  in  the  proposed  rule  based  on 
the  respective  NAAQS  attainment 
requirements  and  deadlines  applicable 
to  the  downwind  nonattainment  and 
maintenance  sites. 

The  2012  deadline  for  compliance 
with  the  limits  on  ozone-season  NOx 
emissions  is  coordinated  with  the  June 
2013  maximum  attainment  deadline  for 
serious  ozone  nonattainment  areas 
(taking  into  account  the  need  for 
reductions  by  2012  to  demonstrate 
attainment  by  that  date).  This  deadline 
is  also  consistent  with  the  requirement 
that  states  attain  the  NAAQS  as 
expeditiously  as  practicable. 

The  2014  deadline  for  compliance 
with  the  limits  on  annual  NOx  and 
annual  SO2  emissions  is  coordinated 
with  the  April  2015  maximum 
attainment  deadline  for  areas  that 
received  the  maximum  5-year  extension 
of  the  5-year  attainment  deadline  for  the 
1997  PM2,5  NAAQS  (taking  into  account 
the  need  for  reductions  by  2014  to 
demonstrate  attainment  by  April  2015). 
This  2014  compliance  deadline  is  also 
consistent  with  December  2014 
attainment  deadline  (5  years  from 
designation,  in  the  absence  of  an 
extension)  for  areas  designated 
nonattainment  for  the  2006  PM2.5 
NAAQS.  Areas  unable  to  meet  this  2014 
deadline  may  seek  a  maximum  5-year 
extension  to  2019. 

In  addition,  the  2012  compliance 
deadline  for  the  first-phase  of  annual 
NOx  and  annual  SO2  emissions 
reductions  will  assure  the  reductions 
are  achieved  as  expeditiously  as 
practicable.  EPA  established  the  interim 
2012  compliance  deadline  for  annual 
NOx  and  annual  SO2  reductions  because 
a  significant  number  of  reductions  can 
be  achieved  by  2012.  However,  given 
the  time  needed  to  design  and  construct 
scrubbers  at  a  large  number  of  facilities, 
EPA  believes  the  2014  compliance  date 
is  as  expeditious  as  practicable  for  the 
full  quantity  of  SO2  reductions 
necessary  to  fully  address  the  significant 
contribution  and  interference  with  . 
maintenance.  Requiring  reductions  in 
transported  pollution  as  expeditiously 
as  practicable,  as  well  as  within 
maximum  deadlines,  helps  to  promote 
attainment  as  expeditiously  as 
practicable.  This  is  consistent  with 
statutory  provisions  that  require  states 
to  adopt  SIPs  that  provide  for 
attainment  as  expeditiously  as 


practicable  and  within  the  applicable 
maximum  deadlines. 

5.  EPA  Will  Consider  Additional 
Reductions  in  Pollution  Transport  To 
Assist  in  Meeting  Any  Revised  or  New 
NAAQS 

a.  Ozone 

As  noted,  in  a  January  19,  2010, 
notice  of  proposed  rulemaking,  EPA 
proposed  to  strengthen  the  NAAQS  for 
ozone.  In  that  notice,  EPA  proposed 
levels  for  the  ozone  standard  to  a  level 
within  the  range  of  0.060  to  0.070  parts 
per  million.  EPA  also  proposed  in  this 
same  notice  to  establish  a  distinct 
cumulative,  seasonal  “secondary” 
Standard,  designed  to  protect  sensitive 
vegetation  and  ecosystems,  including 
forests,  parks,  wildlife  refuges  and 
wilderness  areas. 

EPA  expects  to  finalize  the  revised 
NAAQS  for  ozone  in  August  2010.  After 
the  NAAQS  are  finalized,  EPA  will  be 
able  to  identify  areas  that  are  expected 
to  have  difficulty  attaining  and 
maintaining  those  standards  and  will 
evaluate  and  analyze  the  impact  of 
upwind  state  emissions  in  those  areas 
with  regard  to  those  standards.  EPA  has 
already  begun  the  technical  background 
work  necessary  to  allow  it  to  move 
quickly,  once  the  revised  ozone 
standards  are  promulgated,  with  a 
proposal  to  address  upwind  emissions 
that  significantly  contribute  to 
nonattainment  of  or  interfere  with 
maintenance  of  those  standards. 

Because  that  analysis  will  take  some 
time,  and  because  EPA  recognizes  the 
urgency  of  responding  to  the  concerns 
raised  by  the  Court  in  North  Carolina  v. 
EPA,  EPA  intends  to  address  the 
requirements  of  110(a)(2)(D)(i)(I)  with 
respect  to  the  revised  ozone  standards 
in  a  subsequent  proposal.  Addressing 
the  110(a)(2)(D)(i)(I)  requirements  for 
the  new  NAAQS  shortly  after 
promulgation  of  those  NAAQS  would 
help  clarify  the  requirements  related  to 
transported  emissions  before  downwind 
state  nonattainment  SIPs  are  due.  In 
doing  so,  the  transport  rule  would  aid 
downwind  states  in  developing  plans 
for  attaining  and  maintaining  the  new 
NAAQS. 

b.  Fine  Particles 

EPA  is  also  on  a  schedule  to  review 
and,  if  necessary  update  the  PM2,5 
NAAQS.  This  review  is  scheduled  for 
completion  in  October  2011.  EPA  plans 


This  proposed  cumulative,  seasonal  standard  is 
expressed  as  an  annual  index  of  the  sum  of 
weighted  hourly  concentrations,  cumulated  over  12 
hours  per  day  (8  a.m.  to  8  p.m.)  during  the 
consecutive  3-month  period  within  the  O3  season 
with  the  maximum  index  value,  set  at  a  level  within 
the  range  of  7  to  15  ppm-hours. 
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to  conduct  background  technical 
analyses  so  that  EPA  will  be  prepared  to 
move  quickly,  if  necessary,  with  a 
transport  rule  related  to  any  revised 
PM2.5  NAAQS. 

D.  Implementing  Emissions  Reductions 
Requirements 

In  this  rule,  EPA  is  proposing  FIPs  to 
eliminate  the  significant  contribution 
and  interference  with  maintenance  EPA 
has  identified  in  this  action.  We  are 
proposing  one  “remedy”  option  to 
implement  the  necessary  emissions 
reductions  and  taking  comment  on  two 
other  options.  Before  presenting  these 
options  we  briefly  summarize  the 
approaches  used  in  the  NOx  SIP  Call  » 
and  CAIR. 

1.  Approaches  Taken  in  NOx  SIP  Call 
and  CAIR 

In  the  NOx  SIP  Call  and  CAIR,  EPA 
developed  emissions  trading  programs 
as  possible  remedies  to  110(a)(2)(D)(i)(I) 
SIP  deficiencies.  States  covered  by  the 
rules  were  given  the  option  of  joining 
the  trading  programs  and  EPA 
determined  that,  by  doing  so,  they 
would  satisfy  the  requirements  of 
110(a)(2)(D)(i){I)  with  respect  to  specific 
NAAQS.  The  NOx  SIP  Call  provided  an 
ozone-season  NOx  trading  program  and 
addressed  the  requirements  of  the  ozone 
NAAQS  only.  The  CAIR  provided  SO2, 
annual  NOx,  and  ozone-season  NOx 
trading  programs,  and  addressed  both 
the  1997  ozone  and  the  1997  PM2  s 
NAAQS. 

NOx  SIP  Call  approach.  The  NOx  SIP 
Call  proposed  a  regional  cap  and  trade 
program  as  a  way  to  make  cost-effective 
NOx  reductions.  Created  after  years  of 
scientific  research  and  air  quality  data 
analy.ses  showed  that  upwind  NOx 
emissions  can  contribute  significantly  to 
ozone  nonattainment  in  downwind 
states,  the  NOx  Budget  Trading  Program 
(NBP)  followed  several  other  major 
efforts  to  reduce  NOx  from  large, 
stationary  sources.  These  initiatives 
included  the  Acid  Rain  Program,  OTC 
NOx  Budget  Program,  New  Source 
Review,  New  Source  Performance 
Standards,  application  of  Reasonably 
Available  Control  Technology  to 
existing  sources,  and  other  state  efforts. 

By  notice  dated  October  27,  1998  (63 
FR  57356),  EPA  took  final  action  to 
require  states  to  prohibit  specified 
amounts  of  emissions  of  one  of  the  main 
precursors  of  ground-level  ozone,  NOx, 
in  order  to  reduce  ozone  transport 
across  state  boundaries  in  the  eastern 
half  of  the  United  States.  EPA  found 
that  sources  in  23  states  emit  NOx  in 
amounts  that  significantly  contribute  to 
nonattainment  of  the  1-hour  ozone 
NAAQS  in  downwind  states.  EPA  set 


forth  requirements  for  each  of  the 
affected  upwind  states  to  submit  SIP 
revisions  prohibiting  those  amounts  of 
NOx  emissions  that  significantly 
contribute  to  downwind  air  quality 
problems.  EPA  established  statewide 
NOx  emissions  budgets  for  the  affected 
states.  States  had  the  flexibility  to  adopt 
the  appropriate  mix  of  controls  for  their 
state  to  meet  the  NOx  emissions 
reductions  requirements  of  the  SIP  call. 

In  the  final  regulation,  EPA  offered  to 
administer  a  multi-state  NOx  Budget 
Trading  Program  for  states  affected  by 
the  NOx  SIP  Call.  The  NOx  Budget 
Trading  Program  was  an  ozone  season 
(May  1  to  September  30)  cap  and  trade 
program  for  ECUs  and  large  industrial 
combustion  sources,  primarily  boilers 
and  turbines.  The  program  used  a 
regionwide  cap  for  ozone  season  NOx 
emissions.  The  cap  was  the  sum  of  the 
state  emissions  budgets  established  by 
EPA  under  the  NOx  SIP  Call  regulation 
to  help  states  meet  their  SIP  obligations. 
Authorizations  to  emit,  known  as 
allowances,  were  allocated  to  affected 
sources  based  on  state  trading  budgets. 
The  NOx  allowance  market  enabled 
sources  to  trade  (buy  and  .sell) 
allowances  throughout  the  year.  Sources 
could  reduce  NOx  emissions  in  any 
manner.  Options  included  adding 
emissions  control  technologies, 
replacing  existing  controls  with  more 
advanced  technologies,  optimizing 
existing  controls,  or  switching  fuels.  At 
the  end  of  every  ozone  season,  each 
source  surrendered  sufficient 
allowances  to  cover  its  ozone  season 
NOx  emissions  (each  allowance 
represents  one  ton  of  NOx  emi.ssions). 
This  process  is  called  annual 
reconciliation.  If  a  source  did  not  have 
enough  allowances  to  cover  its 
emissions,  EPA  automatically  deducted 
allowances  from  the  following  year’s 
allocation  at  a  3:1  ratio.  If  a  source  had 
excess  allowances  because  it  reduced 
emissions  beyond  required  levels,  it 
could  sell  the  unused  allowances  or 
hank  (save)  them  for  use  in  a  future 
ozone  season.  To  accurately  monitor 
and  report  emissions,  sources  use 
continuous  emission  monitoring 
systems  (GEMS)  or  other  approved 
monitoring  methods  under  EPA’s 
stringent  monitoring  requirements  (Title 
40  of  the  Code  of  Federal  Regulations 
[CFR],  Part  75). 

The  NOx  SIP  Call  cap  and  trade 
program  was  a  way  to  make  cost- 
effective  NO)f  reductions.  Under  the 
NOx  SIP  Call,  states  had  the  flexibility 
to  determine  the  mix  of  controls  to  meet 
their  emissions  reductions 
requirements.  However,  the  rule 
provides  that  if  the  SIP  controls  ECUs, 
then  the  SIP  must  establish  a  budget,  or 


cap,  for  ECUs.  The  EPA  recommended 
that  each  state  authorize  a  trading 
program  for  NOx  emissions  from  ECUs’. 
Each  of  the  states  required  to  submit  a 
NOx  SIP  under  the  NOx  SIP  Call  chose 
to  adopt  the  cap  and  trade  program 
regulating  large  boilers  and  turbines. 

Each  state  based  its  cap  and  trade 
program  on  a  model  rule  developed  by 
EPA.  Some  states  essentially  adopted 
the  full  model  rule  as  is,  while  other 
states  adopted  the  model  rule  with 
changes  to  the  sections  that  EPA 
specifically  identified  as  areas  in  which 
states  may  have  some  flexibility.  The 
NOx  SIP  Call  cap  and  trade  program, 
modeled  closely  after  the  OTC  NOx 
Budget  Program,  was  phased  in  starting 
in  2003  for  the  OTC  states,  with  the 
majority  of  affected  states  participating 
as  of  2004. 

CAIR  Approach.  In  May  2005,  EPA 
promulgated  CAIR  to  address  emissions 
in  28  states  and  the  District  of  Columbia 
that  it  found  contribute  significantly  to 
nonattainment  of  the  1997  PM2.5  and 
8-hour  ozone  NAAQS  in  downwind 
states.  The  EPA  required  these  upwind 
states  to  revise  their  SIPs  to  include 
control  measures  to  reduce  emissions  of 
SO2  and/or  NOx-  Reducing  upwind 
precursor  emissions  helps  the 
downwind  PM2.5  and  8-hour  ozone 
nonattainment  areas  achieve  the 
NAAQS.  Moreover,  reducing  upwind 
emissions  makes  it  possible  for 
attainment  to  be  achieved  in  a  more 
equitable,  cost-effective  manner  than  if 
each  nonattainment  area  attempted  to 
achieve  the  NAAQS  by  implementing 
local  emissions  reductions  alone. 

In  CAIR,  EPA  offered  states  optional 
regionwide  cap  and  trade  programs, 
which  were  similar  to  the  SO2  trading 
program  in  Title  IV  of  the  CAA  and  the 
NOx  Budget  Trading  Program  in  the 
NOx  SIP  Call.  CAIR  required 
implementation  of  emissions  reductions 
requirements  for  SO2  and  NOx  in  two 
phases.  The  first  phase  of  NOx 
reductions  started  in  2009  (covering 

2009- 2014)  and  the  first  phase  of  SO2 
reductions  began  in  2010  (covering 

2010- 2014);  the  second  phase  of 
reductions  for  both  NOx  and  SO2  would 
start  in  2015  (covering  2015  and 
thereafter).  The  required  emissions 
reductions  requirements  are  based  on 
controls  that  are  known  to  be  highly 
cost  effective  for  ECUs.  CAIR  also 
included  model  rules  for  multi-state  cap 
and  trade  programs  for  annual  SO2  and 
NOx  emissions  for  PM2,5,  and  seasonal 
NOx  emissions  for  ozone,  that  states 
could  choose  to  adopt  to  meet  the 
required  emissions  reductions  in  a 
flexible  and  cost-effective  manner.  The 
CAIR  provided  for  the  NOx  SIP  Call  cap 
and  trade  program  to  be  replaced  by  the 
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CAIR  ozone  season  NOx  trading 
program. 

The  U.S.  Court  of  Appeals  granted 
several  petitions  for  review  of  the  CAIR 
and  remanded  the  rule  to  EPA.  Because 
the  Court  decided  to  remand  the  rule 
without  vacatur,  however,  CAIR 
remains  in  effect.  This  proposed  rule 
would  replace  the  CAIR  upon  final 
promulgation. 

2.  Judicial  Opinions 
Challenges  to  both  the  NOx  SIP  Call 
and  the  CAIR  were  brought  before  the 
U.S.  Court  of  Appeals  for  the  DC  Circuit. 
In  Michigan  v.  EPA,  213  F.3d  663,  the 
Court  largely  upheld  the  NOx  SIP  Call. 
The  portion  of  this  opinion  most 
directly  related  to  the  remedy  selected 
by  EPA,  discusses  EPA’s  decision  to 
utilize  a  uniform  control  strategy.  The 
Court  rejected  two  specific  challenges  to 
the  requirement  that  “all  covered 
jurisdictions,  regardless  of  amount  of 
contribution,  reduce  their  NOx  by  an 
amount  achievable  with  “highly  cost- 
effective  controls.”  Id.  at  679.  EPA’s 
approach,  Petitioners  first  alleged,  was 
irrational  because  it  did  not  take  into 
account  differences  in  individual  states” 
respective  contributions  to  downwind 
nonattainment.  Both  small  and  large 
contributors  were  required  to  make 
reductions  achievable  by  the  application 
of  highly  cost  effective  controls.  The 
court  rejected  this  challenge  finding  that 
this  result  “flows  ineluctably  from  EPA’s 
decision  to  draw  the  ‘significant 
contribution’  line  on  the  basis  of  cost 
differentials.”  Id. 

Petitioners’  second  objection  to  the 
use  of  uniform  controls  was  that  it  failed 
to  take  into  account  the  fact  that  the 
location  of  emissions  reductions  may 
affect  the  impact  of  those  reductions  on 
downwind  nonattainment  areas. 
Petitioners  argued  that  because 
reductions  closer  to  the  nonattainment 
area  have  a  greater  benefit,  EPA’s  use  of 
a  highly-cost-effective  standard  and 
region-wide  emissions  trading  did  not 
guarantee  that  it  would  have  secured  the 
rule’s  health  benefits  at  the  lowest  cost. 
See  id.  The  Court  rejected  this  challenge 
also,  giving  deference  to  EPA’s 
judgment  that  non-uniform  regional 
approaches  would  not  “‘provide  either 
a  significant  improvement  in  air  quality 
or  a  substantial  reduction  in  cost.’”  Id. 
(quoting  63  FR  57423). 

Petitioners  challenging  the  CAIR  also 
raised  issues  related  to  EPA’s  use  of  an 
interstate  trading  program  to  satisfy  the 
requirements  of  section 
110(a){2)(DKi)(I).  Petitioners  challenged 
both  the  trading  program  itself  and  the 
state  budgets.  These  budgets  were  used 
to  determine  the  number  of  emission 
allowances  allocated  to  sources  in  each 


state  or,  if  the  state  chose  not  to 
participate  in  the  trading  programs,  the 
specific  emission  reduction 
requirements  for  that  state. 

The  Court  concluded,  in  North 
Carolina  v.  EPA,  531  F.3d  896,  that  EPA 
had  not  demonstrated  that  the 
110(a)(2)(D)(i)(I)  remedy  promulgated  in 
CAIR  would  effectuate  the  statutory 
mandate  of  section  110(a)(2)(D)(i)(I)  and 
promote  the  goal  of  prohibiting 
contributing  sources  within  one  state 
from  contributing  to  nonattainment  in 
another  state.  In  reaching  this 
conclusion,  the  Court  emphasized  that 
EPA  had  not  adequately  measured  each 
individual  state’s  significant 
contribution.  See  id.  at  908.  (“It  is 
unclear  how  EPA  can  assure  that  the 
trading  programs  it  has  designed  in 
CAIR  will  achieve  section 
110(a)(2)(D)(i)(I)’s  goals  if  we  do  not 
know  what  each  upwind  state’s 
“significant  contribution”  is  to  another 
state.”) 

The  Court  also  emphasized  that 
section  110(a)(2)(D)(i)(I)  “prohibits 
sources  ‘within  the  State'  from 
‘contribut[ingl  significantly  to 
nonattainment  in  *  *  *  any  other  State 
*  *  Id.  at  907.  (quoting  section 
110(a)(2)(D)(i)(I)  and  adding  emphasis). 
While  recognizing  that  it  was  “possible 
that  CAIR  would  achieve  section 
110(a)(2)(D)(i)(I)’s  goals”  it  concluded 
that  “CAIR  assures  only* that  the  entire 
region’s  significant  contribution  will  be 
eliminated,”  and  that  “EPA  is  not 
exercising  its  section  110(a)(2)(D)(i)(I) 
duty  unless  it  is  promulgating  a  rule 
that  achieves  something  measurable 
toward  the  goal  of  prohibiting  sources  , 
“within  the  State”  from  contributing  to 
nonattainment  or  interfering  with 
maintenance  “in  any  other  State.”  Id.  at 
907.  Furthermore,  since  CAIR  was 
designed  as  a  “complete  remedy  to 
section  110(a)(2)(D)(i)(I)  problems”  the 
Court  emphasized  that  “it  must  actually 
require  elimination  of  emissions  from 
sources  that  contribute  significantly  and 
interfere  with  maintenance.”  Id.  at  908. 

In  doing  so,  however,  the  Court  also 
acknowledged  that  it  had  accepted  in 
Michigan  v.  EPA,  213  F.3d  663  (D.C.  Cir. 
2000)  EPA’s  decision  to  apply  uniform 
emissions  controls  and  its  consideration 
of  cost  in  the  definition  of  significant 
contribution.  See  North  Carolina,  531 
F.3d  at  908. 

In  developing  options  to  eliminate  the 
emissions  identified  as  constituting  all 
or  part  of  a  state’s  significant 
contribution  and  interference  with 
maintenance,  EPA  has  been  mindful  of 
the  direction  provided  by  the  Court.  As 
discussed  in  greater  detail  later,  EPA 
believes  that  each  of  the  remedy  options 
presented  is  consistent  with  the  Court’s 


opinions  interpreting  the  requirements 
of  section  110(a)(2)(D)(i)(I). 

3.  Remedy  Options  Overview 

EPA  is  proposing  one  “remedy” 
option  to  implement  the  emissions 
reductions  requirements  and  taking 
comment  on  two  alternatives.  This 
section  provides  a  brief  overview  of  the 
proposed  remedy  and  the  two 
alternatives.  Sections  V.D.4,  V.D.5,  and 
V.D.6,  later,  describe  the  proposed 
remedy  and  the  alternatives  in  detail. 

EPA  considered  a  full  range  of  remedy 
options  in  developing  this  proposal. 
Among  other  things,  EPA  considered 
variations  of  direct  control  options, 
intrastate  cap  and  trade,  interstate  cap 
and  trade,  hybrids  of  the.se  approaches, 
and  simple  state  emissions  caps. 
Stakeholders  have  suggested  a  variety  of 
remedy  options  for  EPA’s  consideration. 
A  TSD  in  the  docket  entitled  “Other 
Remedy  Options  Evaluated”  describes 
other  options  that  EPA  evaluated. 

Based  on  its  consideration  of  a  range 
of  options,  EPA  is  proposing  one 
remedy  option  and  requesting  comment 
on  two  alternatives.  The  proposed 
remedy  option,  discussed  later,  is  a 
hybrid  approach  that  combines  limited 
interstate  trading  with  other 
requirements.  The  alternative  remedies 
on  which  EPA  requests  comment 
include  an  intrastate  trading  option  and 
a  direct  control  option.  The  proposed 
and  alternative  remedy  options  would 
regulate  SO2  and  NOx  emissions  from 
EGUs  through  FIPs  in  the  covered  states 
to  eliminate  or  address  the  states” 
significant  contribution  to 
nonattainment  in,  or  interference  with 
maintenance  by,  downwind  areas  with 
respect  to  the  daily  and  annual  PM2.5 
NAAQS  and  the  8-hour  ozone  NAAQS. 

The  remedy  option  EPA  is  proposing 
would  use  state-specific  control  budgets 
and  allow  for  intrastate  and  limited 
interstate  trading  of  emissions 
allowances  allocated  to  EGUs.  This 
approach  would  assure  environmental 
results  while  providing  some  limited 
flexibility  to  covered  sources  consistent 
with  the  Gourt  decision  as  described 
later.  The  approach  would  also  help 
ease  the  transition  for  implementing 
agencies  and  covered  sources  from  CAIR 
to  the  Transport  Rule.  Based  on 
consideration  of  a  range  of  options,  EPA 
believes  that  the  proposed  option  is  the 
best  approach,  for  the  reasons  discussed 
in  section  V.D.4. 

The  Agency  is  also  presenting  other 
alternative  remedies  for  comment.  The 
first  alternative  for  which  EPA  requests 
comment  would  use  state-specific 
control  budgets  and  allow  intrastate 
trading  of  emissions  allowances 
allocated  to  EGUs,  but  no  interstate 
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trading.  The  second  alternative  for 
which  EPA  requests  comment  is  a  direct 
control  program  in  combination  with 
state-specific  control  budgets. 

EPA  recognizes  there  could  be  cost 
savings  from  an  approach  that  uses  aless 
restrictiveinterstate  trading  option.  EPA 
also  recognizes  that  unrestricted  trading 
programs  including  the  NOx  SIP  Call 
Trading  Program  have  been  very 
successful  in  addressing  regional 
pollution  problems. 

In  this  action,  EPA  is  not  proposing 
such  an  unrestricted  trading  program, 
because  EPA  does  not  believe  that  such 
an  option  could  provide  assurance  that 
each  state  achieves  emissions 
reductions  within  the  state,  as  required 
by  the  North  Carolina  decision.  As  the 
D.C.  Circuit  emphasized  in  its  opinion, 
the  statutory  requirement  in  section 
110(a)(2KD)(i)(I)  aims  to  prohibit 
“sources  “within  the  State”  from 
contributing  to  nonattainment  or 
interfering  with  maintenance  in  “any 
other  State.”  North  Carolina,  531  F.3d  at 
908.  The  location  of  emission 
reductions  is  relevant  because  it  can 
influence  where  air  quality 
improvements  occur  and  whether  a 
particular  state  meets  its  statutory 
obligations.  See  North  Carolina,  531 
F.3d  at  907. 

In  addition  to  considering 
unrestricted  trading,  EPA  also 
considered  whether  there  were  other 
ways  that  a  trading  program  could  be 
structured  to  address  the  Court’s 
concerns.  In  particular,  EPA  reviewed  a 
methodology  that  had  been  investigated 
during  the  development  of  the  NOx  SIP 
Call  regulation  that  used  trading  ratios 
(“Development  and  Evaluation  of  a 
Targeted  Emission  Reduction  Scenario 
for  NOx  Point  Sources  in  the  Eastern 
United  States:  An  Application  of  the 
Regional  Economic  Model  for  Air 
Quality  (REMAQ)”,  Prepared  by  Stratus 
Consulting  inc.  November  24,  1999)  (at 
h ttp:/ /www.epagov/airtransport) .  This 
approach  would  allow  interstate 
trading,  but  use  trading  ratios  to  take 
into  account  differences  in  the 
cumulative  downwind  impact  of 
emissions  from  different  states.  Trading 
ratios  would  be  developed  for  each  pair 
of  states  using  air  quality  modeling  such 
that,  given  the  meteorological 
assumptions  underlying  the  air  quality 
modeling,  the  ratios  would  represent  the 
ratio  of  the  benefit  to  downwind  air 
quality  within  a  region  from  controlling 
emissions  in  different  upwind  areas.  For 
instance,  in  its  simplest  form,  if 
emission  reductions  from  State  A  were 
twice  as  effective  at  reducing 
cumulative  downwind  air  quality 
impact  on  a  set  of  downwind  receptors 
as  emission  reductions  from  State  B,  the 


trading  ratio  between  States  A  and  B 
would  be  2  to  1.®^  In  other  words,  if  the 
States  chose  to  trade.  State  A  would 
have  to  purchase  2  allocations  from 
State  B  to  cover  1  ton  of  State  A’s 
emissions,  since  State  A’s  emissions 
have  twice  the  impact  on  downwind  air 
quality.  Such  an  approach  offers  the 
very  valuable  potential  to  address  the 
transport  problem  in  an  effective  (and 
potentially  less  costly)  manner,  as  it 
incentivizes  reductions  from  the  places 
where  they  have  the  greatest  value  in 
reducing  downwind  air  quality 
problems.  While  it  offers  such 
opportunities,  there  are  challenges  in 
developing  such  a  system  that  is 
consistent  with  the  requirement  under 
section  110(a)(2)(D)  that  emission 
reductions  occur  in  particular 
geographic  locations.  The  trading  ratio 
approach  would  be  designed  to  assure  a 
cumulative  downwind  air  quality  result, 
not  to  assure  specific  upwind 
reductions.  Although  it  would  reduce 
the  incentive  for  sources  from  upwind 
states  with  larger  cumulative  impacts  to 
comply  by  purchasing  allowances  (since 
they  would  need  to  purchase  a  greater 
number  of  allowances  per  ton  emitted 
than  sources  in  states  with  less  of  an 
impact),  as  currently  contemplated  it 
would  not  be  possible  under  this 
approach  to  include  enforceable  legal 
requirements  to  ensure  that  a  specific 
state’s  emissions  remain  below  a 
specified  level  or  to  ensure  that  a 
specific  amount  of  reductions  occur 
within  a  particular  state.  EPA 
specifically  requests  comment  on 
whether  a  ratios  trading  program  could 
be  designed  to  provide  such  a  legal 
assurance.  We  also  seek  comment  on 
whether  such  an  assurance  would  be 
needed  if,  for  example,  in  practice 
modeling  results  predicted  with 
confidence  that  sufficient  state-by-state 
reductions  would  be  achieved  under 
such  an  approach. 

In  the  SIP  Call,  EPA  did  not 
ultimately  propose  this  methodology  for 
several  reasons.  First,  the  Stratus 
Consulting  study  (“Development  and 
Evaluation  of  a  'Targeted  Emission 
Reduction  Scenario  for  NOx  Point 


*2  Note  that  the  report  evaluating  this  alternative 
was  a  theoretical  economic  and  air  quality  analysis 
of  the  concept.  It  did  not  explore  how  trading  ratios 
would  be  incorporated  into  a  workable  trading 
program.  It  did  however  indicates  that  the 
“approach  also  provides  for  the  possibility  that  the 
emission  weights  developed  by  this  analysis  could 
be  incorporated  into.an  emission  trading  program 
in  which  emission  weights  act  like  exchange  rates 
between  different  subregions  and  species.  However 
this  adds  a  significant  increase  in  the  complexity 
of  the  market  and  in  practical  terms  is  worth 
considering  only  when  the  potential  cost  savings 
are  large  enough  to  offset  the  additional  complexity 
in  market  structure.”  P.  1-7,  Stratus  Consulting  Inc. 
November  24, 1999. 


Sources  in  the  Eastern  United  States:  An 
Application  of  the  Regional  Economic 
Model  for  Air  Quality  (REMAQ)”) 
estimated  that  the  most  significant  cost 
savings  occurred  from  moving  from  a 
uniform  direct  control  approach  to  a 
conventional  cap-and-trade  approach 
(the  study  suggested  that  this  would 
lead  to  cost  savings  of  approximately  25 
percent).  Adding  trading  ratios  added 
significant  complexity  while  only  very 
slightly  lowering  costs  (1  percent  to  5 
percent  compared  to  conventional  cap 
and  trade,  where  the  cost  savings 
decreased  as  the  problem  being 
addressed  became  more  widespread 
[e.g.  cost  savings  for  the  more  stringent 
1997  8  hour  ozone  NAAQS  standard 
would  be  less  than  cost  savings  for  the 
less  stringent  early  1  hour  standard)) 
(Stratus,  page  s-2).  However,  because 
the  transport  rule  is  a  larger  program 
covering  multiple  pollutants  with  a 
different  set  of  non-attainment  areas  and 
a  broader  geographic  scope,  there  is  the 
potential  for  greater  cost  savings. 

Second,  the  trading  ratios  are  dependent 
upon  the  meteorological  assumptions 
used  to  develop  them;  to  the  extent  that 
future  year  meteorology  or  costs  turn 
out  to  be  different,  the  trading  ratios 
could  in  fact  lead  to  less  than  predicted 
downwind  air  quality  benefits.  Notably 
in  reality,  the  ratios  would  have  to 
consider  that  the  upwind  states  that 
impact  a  downwind  receptor  vary  from 
receptor  to  receptor;  conversely  each 
upwind  state  contributes  to  different 
sets  of  downwind  receptors.  It  would  be 
very  challenging  to  develop  trading 
ratios  that  account  for  this  myriad  of 
different  relationships.  EPA  believes 
these  concerns  are  also  valid  in  the 
context  of  this  Transport  Rule. 

In  addition,  in  considering  this 
approach  in  the  original  SIP  Call,  it  took 
close  to  a  year  to  perform  the  underlying 
analysis  to  develop  ratios  for  1  pollutant 
(NOx)  and  one  downwind  air  quality 
problem  (ozone).  In  this  context,  there 
are  3  pollutants  (annual  NOx,  annual 
SO2  and  ozone  season  NOx)  and  two 
downwind  air  quality  problems  (ozone 
and  PM2.5)  to  consider. 

EPA  requests  comment  on  the  trading 
ratios  approach,  including  whether:  The 
trading  ratio  approach  described  above 
would  be  consistent  with  the  Court 
opinion  in  North  Carolina  v.  EPA  and 
satisfy  the  section  110(a)(2)(D) 
requirement  that  reductions  occur 
“within  the  state”;  there  are  ways  the 
approach  could  be  modified  to  be 
consistent  with  the  Court  opinion  and 
the  statutory  requirement;  there  are 
ways  that  such  an  approach  could 
administratively  be  put  in  place  by  2012 
and  be  modified  and  adopted  if  further 
reductions  are  required  to  address 
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future  NAAQS;  and  on  whether  there 
are  ways  that  such  a  system  could  be 
designed  to  be  transparent  and 
relatively  simple  for  sources  to 
understand  and  comply  with. 

Analysis  from  the  SIP  Call  suggests 
that  the  trading  ratios  approach  might 
have  the  potential  to  slightly  reduce 
costs.  However,  the  approach,  as 
envisioned,  appears  to  be  in  tension 
with  EPA’s  mandate  under„section 
110(a)(2)(D)(i)(I)  to  assure  that 
significant  contribution  is  fully 
addressed  in  each  upwind  state.  While 
such  an  approach  would  ensure 
reductions  on  a  region- wide  basis,  EPA 
has  not  been  able  to  identify  a  way  that 
the  trading  ratio  approach  could  be 
modified  to  assure  a  specific  set  of 
downwind  emissions  reductions  from 
all  states.  Under  such  an  approach, 
there  is  the  potential  that  some  upwind 
states  might  make  reductions  that  are 
larger  than  their  significant 
contribution,  while  other  states  might 
make  reductions  that  are  less  than  their 
significant  contribution.  Because  the 
state  budgets  have  been  designed  to 
achieve  all  reductions  available  at  a 
given  cost,  trading  ratios  other  than  one 
to  one,  although  providing  equivalent 
improvements  in  downwind  air  quality 
would  lead  to  emissions  reductions  that 
were  inconsistent  with  the  initial 

budgets. 

Because  EPA  recognizes  the  potential 
cost  savings  and  potential 
improvements  in  program  effectiveness 
associated  with  less  restricted  trading 
options,  EPA  is  also  requesting 
comment  on  the  appropriateness  of  the 
assurance  provisions  that  have  been 
proposed,  including  whether  they  are 
adequate  to  assure  that  significant 
contribution  and  interference  with 
maintenance  are  addressed  in  each 
state,  whether  they  are  overly 
restrictive,  and  whether  there  are  less 
restrictive  options  that  would  provide 
adequate  assurance  that  the  statutory 
mandate  is  satisfied  while  providing 
more  flexibility.  Alternative  approaches 
could  potentially  include;  Using  the 
basic  methodology  proposed  with  a 
higher  or  lower  variability  limitation  or 
using  an  alternative  to  the  approach  to 
assure  that  state  emissions  budgets  are 
met  (e.g.,  trading  ratios  designed  to 
assure  that  certain  upwind  emission 
reduction  targets  are  met,  rather  than 
trading  ratios  designed  to  assure  that 
downwind  air  quality  goals  are  met). 
With  regards  to  the  variability  limits 
that  EPA  has  proposed,  EPA  takes 


EPA,  however,  has  proposed  variability  limits 
to  these  budgets,  and  it  is  possible  a  ratios  approach 
may  imply  emissions  would  fall  within  the 
variability  limits  if  the  ratios  ultimately  turned  out 
to  be  close  to  one-to-one. 


comment  on  alternative  approaches  to 
calculating  those  limits,  such  as 
considering  confidence  intervals 
different  than  a  95  percent  confidence 
interval  such  as  a  99  percent  confidence 
interval  (For  more  information  see  TSD, 
“Power  Sector  Variability”.) 

EPA  specifically  requests  that  any 
commenter  suggesting  a  less  restrictive  • 
approach  address  how  the  commenter’s 
preferred  approach  would  satisfy  the 
statutory  mandate  in  section 
110(a)(2){D)(i)(I)  of  the  Clean  Air  Act 
and  be  consistent  with  the  decision  of 
the  DC  Circuit  in  North  Carolina  v.  EPA, 
531  F.3d  8906  (2008)  (e.g.,  if 
commenters  suggest  a  higher  variability 
limitation,  what  would  be  the  rationale 
for  allowing  that  amount  of  variability; 
if  commenters  suggest  an  alternative 
framework,  how  would  that  framework 
assure  that  reductions  occur  “within  the 
state”)  as  well  as  how  EPA  could 
develop  the  approach  in  a  way  that 
would  be  workable  for  sources,  states, 
and  EPA  in  time  to  achieve  emission 
reductions  in  2012  (e.g.,  would  an 
approach  with-trading  ratios  impact 
transaction  costs  or  be  overly  complex 
for  less  sophisticated  trading  entities, 
can  the  analysis  needed  to  develop  the 
approach  be  completed  in  a  timely 
way). 

As  discussed  in  section  IV.E,  EPA  is 
proposing  new  state  budgets  developed 
on  a  different  basis  from  the  CAIR 
budgets.  The  intrastate  and  interstate 
trading  remedy  options  would  use  new 
allowance  allocations,  also  developed 
on  a  different  basis  from  the  CAIR  FIP 
allowance  allocations.  See  section  IV  for 
the  proposed  state  budget  approach  and 
section  V.D.4  for  proposed  allowance 
allocation  approaches. 

As  discussed  in  section  IV.F,  EPA 
believes  that  inherent  variability  in 
power  system  operations  affects  each 
state’s  baseline  emissions  and  thus  also 
affects  a  state’s  emissions  after 
elimination  of  all  significant 
contribution  and  interference  with 
maintenance.  Thus,  emissions  may  vary 
somewhat  after  implementation  of  the 
remedies  under  consideration.  This 
includes  the  proposed  remedy  option 
(State  Budgets/Limited  Trading),  the 
intrastate  trading  alternative,  and  the 
direct  control  alternative.  Sections 
V.D.4,  V.D.5,  and  V.D.6  describe 
variability  approaches  for  the  proposed 
remedy  and  each  of  the  alternative 
remedies. 

EPA  also  considered  only  establishing 
state  emissions  caps.  Such  an  approach 
would  define  what  must  be  done  to 
eliminate  all  (or  in  some  cases  part)  of 
each  state’s  significant  contribution  and 
interference  with  maintenance,  but  it 
would  not  implement  specific 


requirements  to  eliminate  those 
emissions.  As  described  in  section  III.C 
in  this  preamble,  EPA  decided  to 
implement  the  emission  reduction 
requirements  through  FIPs.  To  do  so, 
EPA  recognized  that  it  needed  to  do 
more  than  establish  simple  state 
emissions  caps.  For  this  reason,  EPA 
rejected  the  simple  state  emission  cap 
option. 

As  with  any  FIP  that  EPA  issues,  a 
covered  state  may  submit,  for  review 
and  approval,  a  state  implementation 
plan  (SIP)  that  replaces  the  Federal 
requirements  with  state  requirements 
that  would  achieve  the  required 
reductions.  A  state’s  SIP  submission  to 
replace  the  Transport  Rule  FIP  might 
propose  to  use  any  remedy  of  the  state’s 
choosing  that  actually  eliminates  the 
emissions  that  significantly  contribute 
to  nonattainment  or  interfere  with 
maintenance  downwind.  Section  VII  in 
this  preamble  further  discusses  SIP 
submissions. 

4.  State  Budgets/Limited  Trading 
Proposed  Remedy 

In  this  action,  EPA  is  proposing  FIPs 
that  would  establish  state-specific 
emission  control  requirements  using 
state  budgets  starting  in  2012  in  32 
states. This  remedy  option  woidd 
allow  unlimited  intrastate  trading  and 
limited  interstate  trading  to  account  for 
variability  in  the  electricity  sector,  but  • 
also  includes  assurance  provisions  to 
ensure  that  the  necessary  emissions 
reductions  occur  within  each  covered 
state.  The  assurance  provisions, 
described  later  in  this  section,  would 
restrict  ECU  emissions  within  each  state 
to  the  state’s  budget  with  the  variability 
limit  and  would  ensure  that  every  state 
is  making  reductions  to  eliminate  the 
portion  of  significant  contribution  and 
interference  with  maintenance  that  EPA 
has  identified  in  today’s  action.  EPA  is 
proposing  to  impose  these  assurance 
provisions  starting  in  2014.  State- 
specific  emissions  budgets  with 
variability  limits  would  be  established 
as  described  in  section  IV  in  this 
preamble.  These  budgets  without  the 
variability  limits  would  be  used  to 
determine  the  number  of  emissions 
allowances  allocated  to  sources  in  each 
state:  An  ECU  source  would  be  required 
to  hold  one  allowance  for  every  ton  of 


'•‘•The  32  states  are:  Alabama,  Arkansas, 
Connecticut,  District  of  Columbia,  Delaware, 
Florida,  Georgia,  Illinois,  Indiana,  Iowa,  Kansas, 
Kentucky,  Louisiana,  Maryland,  Massachusetts, 
Michigan,  Minnesota,  Mississippi,  Missouri, 
Nebraska,  New  Jersey,  New  York,  North  Carolina, 
Ohio,  Oklahoma,  Pennsylvania,  South  Carolina, 
Tennessee,  Texas,  Virginia,  West  Virginia,  and 
Wisconsin.  As  noted  in  section  III,  for  purposes  of 
this  rulemaking,  when  we  discuss  “states”  we  are 
also  including  the  District  of  Columbia. 
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SO2  and/or  NOx  emitted  during  the 
compliance  period.  Banking  of 
allowances  for  use  in  future  years  would 
be  allowed  under  the  proposed  remedy. 
For  the  2012-2013  transition  period, 

EPA  is  proposing  the  State  Budgets/ 
Limited  Trading  remedy  without 
assurance  provisions.  EPA  is  taking 
comment  on  all  aspects  of,  as  well  as 
alternatives  to,  this  option  that  address 
the  requirements  of  110(a)(2)(D)(i)(I)  for 
prohibiting  emissions  that  significantly 
contribute  to  or  interfere  with 
maintenance  of  the  NAAQS  in 
downwind  states. 

a.  Description  of  the  Proposal 

The  proposed  FIPs  would  address  the 
elimination  of  significant  contribution 
and  interference  with  maintenance  by 
2014.  A  first  phase  of  reductions  would 
be  required  by  2012  to  assure  that 
significant  contribution  and  interference 
with  maintenance  are  eliminated  as 
expeditiously  as  practicable. 

To  directly  eliminate  the  portion  of 
each  state’s  significant  contribution  and 
interference  with  maintenance  that  EPA 
has  identified  in  this  action,  the 
proposed  remedy  utilizes  the  state 
budgets  with  variability  limits  described 
in  section  IV.  The  budgets  without 
variability  limits  are  used  to  determine 
the  number  of  allowances  issued  to 
sources  in  each  state.  Each  affected 
source  must  hold,  and  surrender  to  EPA, 
allowances  equal  to  its  emissions  during 
the  compliance  period.  In  addition, 
assurance  provisions  under  the 
proposed  remedy  cap  each  state’s  EGU 
emissions  at  a  state-specific  budget  with 
a  variability  limit  to  ensure  that  every 
state  actually  reduces,  within  the  state, 
all  emissions  necessary  to  eliminate  the 
portion  of  its  significant  contribution 
and  interference  with  maintenance  that 
EPA  has  identified  in  today’s  proposal. 

For  the  2012-2013  transition  period, 
EPA  is  taking  comment  on  whether  the 
assurance  provisions  used  to  limit 
interstate  trading  are  needed,  since  the 
state-specific  budgets  are  based  on 
known  air  pollution  controls  and  thus  a 
high  level  of  certainty  exists  about 
where  reductions  will  occur.  As 
described  later,  the  proposed  FIPs 
include  penalty  provisions  that  are 
adequate  to  ensure  that  the  budget 
including  a  variability  limit  will  not  be 
exceeded  so  that  each  state  eliminates 
the  portion  of  its  significant 
contribution  and  interfereYice  with 
maintenance  that  EPA  has  identified  in 
today’s  proposed  action. 

The  proposed  remedy  establishes  four 
interstate  trading  programs  starting  in 
2012:  Two  for  annual  SO2,  one  for 
annual  NOx,  and  one  for  ozone  season 
NOx.  One  SO2  trading  program  is  for 


sources  in  states  (referred  to  as  the  SO2 
group  1)  that  need  to  make  more 
aggressive  reductions  to  eliminate  the 
portion  of  their  significant  contribution 
that  EPA  has  identified  in  today’s 
proposed  action,  while  the  second  is  for 
sources  in  states  (referred  to  as  SO2 
group  2)  with  less  stringent  reduction 
requirements.  States  within  SO2  group  1 
can  trade  SO2  allowances  only  with 
other  states  in  that  group.  Similarly, 
states  within  SO2  group  2  can  trade  SO2 
allowances  only  with  other  states  in  that 
group.  Note  that  all  states  covered  for 
annual  NOx  may  trade  with  each  other, 
even  if  they  are  in  different  groups  for 
SO2.  Table  IV.D.5  in  section  IV, 
previously  ^.summarizes  the  respective 
covered  states  for  the  SO2  group  1 ,  SO2 
group  2,  and  annual  NOx  trading 
programs:  Table  IV.E-2  lists  the  states 
for  the  ozone  season  NOx  program. 

New  emissions  allowances  based  on 
the  new  state  budgets  without 
variability  would  be  allocated  to 
individual  sources,  as  described  later. 
Four  sets  of  allowances  would  be 
allocated,  one  for  each  of  the  four 
trading  programs  (SO2  group  1,  SO2 
group  2,  NOx  annual,  and  NOx  ozone 
season).  This  allocation  methodology 
neither  uses  heat  input  adjusted  by  fuel 
factors,  nor  relies  on  the  allocation  of 
allowances  under  Title  IV  of  the  Act. 

Sources  would  be  allowed  to  trade 
allowances.  However,  the  assurance 
provisions  would  limit  total  emissions 
from  each  state,  restricting  the 
variability  of  emissions  from  any 
particular  state  to  the  variability 
associated  with  its  baseline  emissions 
prior  to  the  elimination  of  all  or  part  of 
the  state’s  significant  contribution  or 
interference  with  maintenance. 

Allowance  banking  is  permitted. 
Banking  (or  saving)  allowances  for 
future  use  in  any  given  year  allows 
sources  flexibility  in  compliance 
planning.  Banking  lowers  costs  and 
helps  reduce  market  volatility.  Banking 
also  acts  as  an  incentive  to  reduce 
emissions  early  and  accumulate 
allowances  that  can  be  used  for 
compliance  in  future  periods.  Because 
the  early  reductions  encouraged  by  the 
ability  to  bank  allowances  would  result 
in  the  reduction  of  emissions  below 
allowable  levels  earlier  than  required, 
the  environmental  and  human  health 
benefits  of  the  reductions  would  accrue 
sooner. 

b.  How  the  Proposal  Would  Be 
Implemented 

(1)  Applicability 

The  requirements  in  the  proposed 
FIPs  would  apply  to  large  EGUs. 
Specifically,  a  covered  source  would  be 


any  stationary,  fossil-fuel-fired  boiler  or 
stationary,  fossil-fuel-fired  combustion 
turbine  serving  at  any  time,  since  the 
later  of  November  15,  1990  or  the  start¬ 
up  of  the  unit’s  combustion  device,  a 
generator  with  nameplate  capacity  of 
more  than  25  MWe  producing  electricity 
for  sale.  The  term  “fossil  fuel”  is  defined 
as  including  natural  gas,  petroleum, 
coal,  or  any  form  of  fuel  derived  from 
such  materiaUThis  is  the  same 
definition  that  was  used  in  CAIR  and 
would  include  all  material  derived  from 
natural  gas,  petroleum,  or  coal, 
regardless  of  the  purpose  for  which  such 
material  is  derived.  For  example,  with 
regard  to  consumer  products  that  are 
made  of  materials  derived  from  natural 
gas,  petroleum,  or  coal,  are  used  by 
consumers  and  then  used  as  fuel,  these 
materials  in  the  consumer  products 
would  qualify  as  fossil  fuel. 

Certain  cogeneration  units  or  solid 
waste  incinerators  otherwise  covered  by 
this  general  category  of  covered  units 
would  be  exempt  from  the  FIP 
requirements.  These  proposed 
•  applicability  requirements  are 
essentially  the  same  as  those  in  the 
CAIR  model  trading  rules  and  CAIR 
FIPs  (reflecting  the  revised  cogeneration 
unit  definition  promulgated  in  October 
2007  (72  FR  59195;  October  19,  2007)), 
with  some  technical  corrections  to  the 
exemptions. 

Cogeneration  unit  exemption.  In  order 
to  meet  the  proposed  definition  of 
“cogeneration  unit,”  a  unit  (j.e.,  a  boiler 
or  combustion  turbine)  must  operate  as 
part  of  a  “cogeneration  system,”  which 
is  defined  as  an  integrated  group  of 
equipment  at  a  source  (including  a 
boiler  or  combustion  turbine,  and  a 
steam  turbine  generator)  designed  to 
produce  useful  thermal  energy  for 
industrial,  commercial,  heating,  or 
cooling  purposes  and  electricity  through 
the  sequential  use  of  energy.  In  order  to 
qualify  as  a  cogeneration  unit,  a  unit 
also  must  meet,  on  an  annual  basis, 
specified  efficiency  and  operating 
standards,  e.g.,  the  useful  power  plus 
one-half  of  useful  thermal  energy  output 
of  the  unit  must  equal  no.  less  than  a 
certain  percentage  of  the  total  energy 
input,  useful  thermal  energy  must  be  no 
less  tlwn  a  certain  percentage  of  total 
energy  output,  and  useful  power  must 
be  no  less  than  a  certain  percentage  of 
total  energy  input.  Total  energy  input 
includes  all  energy  input  except  from 
biomass. 

These  proposed  elements  of  the 
“cogeneration  unit”  definition  are  very 
similar  to  the  definition  used  in  CAIR. 
However,  there  are  two  technical 
differences.  First,  under  the  definition 
used  in  CAIR  to  qualify  as  a 
“cogeneration  unit,”  a  unit  had  to  meet 


Federal  Register/ Vol.  75,  No.  147 /Monday,  August  2,  2010 /Proposed  Rules 


45307 


the  efficiency  and  operating  standards 
every  year  starting  with  the  first  12- 
months  during  which  the  unit  produced 
electricity.  In  contrast,  under  the 
definition  proposed  here,  a  unit  can 
qualify  as  a  “cogeneration  unit”  if  it 
meets  the  efficiency  and  operating 
standards  every  year  starting  the  later  of 
November  15,  1990  or  the  date  on  which 
the  unit  first  produces  electricity.  EPA 
believes  this  definition  of  “cogeneration 
unit”  is  preferable  because  it  may  be 
problematic  to  obtain  sufficiently 
detailed  information  about  unit 
efficiency  and  operations  for  some  units 
(e.g.,  old  units  that  may  have  started 
producing  electricity  many  years  ago). 
This  approach  is  also  more  consistent 
with  the  approach  taken  in  the  general 
applicability  criteria.  EPA  requests 
comment  on  whether  it  may  also  be 
problematic  to  obtain  sufficiently 
detailed  information  about  unit 
efficiency  and  operation  back  to 
November  15,  1990  and  whether  the 
efficiency  and  operating  standards 
should  be  limited  to  even  more  recent 
years  by  requiring  that  the  standards  be 
met  every  year  starting  the  later  of  a  date 
(e.g.,  January  1)  of  a  more  recent  year 
(e.g.,  2000,  2005,  or  2P09)  or  the  date  on 
which  the  unit  first. produces  electricity. 
Second,  in  CAIR,  each  unit  had  to  meet 
individually  the  efficiency  standard 
(i.e.,  the  requirement  that  useful  thermal 
or  electrical  output  be  at  least  a 
specified  percentage  of  energy  input).  In 
contrast,  under  the  “cogeneration  unit” 
definition  proposed  here,  if  the 
cogeneration  system  of  which  a  topping- 
cycle  unit  (where  power  is  produced 
first  and  then  useful  thermal  energy  is 
produced  using  the  resulting  waste 
energy)  is  a  part  meets  the  efficiency 
standard  on  a  system-wide  basis,  then 
the  unit  is  also  deemed  to  meet  that 
efficiency  standard.  EPA  believes  this 
definition  is  preferable  because  it 
addresses  cases  where  one  unit  in  a 
cogeneration  system  is  operated  at  a 
lower  efficiency  (e.g.,  as  a  “swing”  unit 
who.se  use  varies  with  demand)  to  allow 
the  rest  of  the  units  in  the  cogeneration 
system  to  operate  with  higher  efficiency. 
EPA  requests  comment  on  whether  this 
approach  should  also  be  applied  to 
bottoming-cycle  units  (where  useful 
‘  thermal  energy  is  produced  first  and 
then  useful  power  is  produced  using  the 
resuHing  waste  energy). 

As  discussed  previously,  the 
operating  and  efficiency  standards  in 
the  “cogeneration”  definition  must  be 
met  every  year.  However,  EPA  is 
concerned  whether  these  annual 
standards  .should  be  applied  to  a 
calendar  year  when  the  unit  involved 
did  not  operate  at  all.  For  such  a  year. 


the  unit  would  be  unable  to  meet  the 
operating  and  efficiency  standards  but 
also  would  not  have  anyemissions.  EPA 
therefore  requests  comment  on  whether 
it  should  exclude,  from  the  requirement 
to  meet  the  operating  and  efficiency 
standards,  calendar  years  (if  any)  during 
which  a  unit  does  not  operate  at  all. 

If  a  unit  meets  the  definition  of 
cogeneration  unit  (including  the 
efficiency  and  operating  standards), 
then  it  may  qualify  for  the  proposed 
cogeneration  unit. exemption  depending 
on  whether  it  meets  additional  criteria 
concerning  the  amount  of  electricity 
sales  from  the  unit.  In  order  to  qualify 
for  the  exemption,  a  cogeneration  unit 
would  need  to  supply  in  any  calendar 
year — starting  the  later  of  November  15, 
1990  or  the  .start-up  of  the  unit’s 
combustion  chamber — no  more  than 
one-third  of  its  potential  electric  output 
capacity  or  219,000  MVVh,  whichever  is 
greater,  to  any  utility  power  distribution 
system  for  sale.  EPA  requests  comment 
on  whether  it  may  be  problematic  to 
obtain  sufficiently  detailed  information 
about  the  disposition  of  a  unit’s 
generation  (e.g.,  how  much  was  used  on 
site  or  by  an  industrial  host  and  how 
much  was  supplied  to  a  utility 
distribution  system  for  sale)  back  to 
November  15,  1990  and  whether  the 
electricity  sales  limit  should  be 
restricted  to  more  recent  years  by 
requiring  that  the  limit  be  met  every 
year  starting  the  later  of  a  date  (e.g., 
January  1)  of  a  more  recent  year  (e.g., 
2000,  2005,  or  2009)  or  the  start-up  of 
a  unit’s  combustion  chamber. 

Solid  waste  incineration  unit 
exemption.  The  proposed  FlPs  also 
include  an  exemption  for  solid  waste 
incineration  units  commencing 
operation  before  January  1,  1985,  for 
which  the  average  annual  fuel 
consumption  of  non-fossil  fuels  during 
1985-1987  exceeded  80  percent  and, 
during  any  three  consecutive  calendar 
years  after  1990,  the  average  annual  fuel 
consumption  of  non-fossil  fuels  exceeds 
80  percent,  on  a  Btu  basis.  With  regard 
to  a  solid  waste  incineration  unit 
commencing  operation  on  or  after 
January  1,  1985,  EPA  proposes  that  the 
unit  would  be  exempt  if  its  average 
annual  fuel  consumption  of  non-fossil 
fuel  for  the  first  3  calendar  years  of 
operation  and  for  any  3  consecutive 
calendar  years,  thereafter,  does  not 
exceed  80  percent.  This  is  the  same  as 
the  solid  waste  incineration  unit 
exemption  used  in  CAIR.  EPA  requests 
comment  on  whether  it  may  be 
problematic  to  obtain  sufficiently 
detailed  information  about  unit 
operation  potentially  as  far  back  as 
1985-1987  and  1990  and  whether  the 
fuel  consumption  standard  for  each  unit 


should  be  limited  to  more  recent  years 
by  requiring  that  the  standard  be  met 
every  year  starting  the  later  of  a  date 
(e.g.,  January  1)  of  a  more  recent  year 
(e.g.,  2000,  2005,  or  2009)  or  the  date  on 
which  the  unit  first  produces  electricity. 

Further,  analogous  to  the  approach 
proposed  for  the  cogeneration  unit 
exemption,  the  proposed  solid  waste 
incineration  unit  exemption  would 
apply  to  units  that  qualify  as  solid  waste 
incineration  units  every  year  .starting  the 
later  of  November  15,  1990  or  the  date 
the  unit  first  produces  electricity.  EPA 
requests  comment  on  whether  it  may  be 
problematic  to  obtain  sufficiently 
detailed  information  about  whether  a 
unit  qualified  as  a  solid  waste 
incineration  unit  back  to  November  15, 
1990  and  whether  the  qualification 
requirement  should  be  restricted  to 
more  recent  years  by  imposing  the 
qualification  requirement  every  year 
starting  the  later  of  a  date  (e.g.,  January 
1)  of  a  more  recent  year  (e.g.,  2000, 

2005,  or  2009)  or  the  date.of  unit  first 
produces  electricity. 

EPA  also  proposes  to  make  explicit  in 
the  FIPs  an  interpretation  that  the 
Agency  adopted  in  applying  CAIR, 
namely  that — solely  for  purposes  of 
applying  the  fossil-fuel  use  limitation  in 
the  solid  wa.ste  incineration  unit 
exemption — the  term  “fossil  fuel”  is 
limited  to  natural  gas,  petroleum,  coal, 
or  any  form  of  fuel  derived  from  such  . 
material  “for  the  purpose  of  creating 
useful  heat.”  For  example,  this  means 
that  consumer  products  made  from 
natural  gas,  petroleum,  or  coal  are  not 
fossil  fuel,  for  purpo.ses  of  determining 
qualification  under  the  limitation  on 
fossil-fuel  use,  because  the  products 
(e.g.,  tires)  were  derived  from  natural 
gas,  petroleum,  or  coal  in  order  to  meet 
certain  consumer  needs  (e.g.,  to  meet 
transportation  needs),  not  in  order  to 
create  fuel  (i.e.,  material  that  would  be 
combusted  to  produce  useful  heat). 

Opt-in  units.  EPA  proposes  to 
include,  in  the  trading  programs  under 
the  proposed  FIP,  provisions  allowing 
non-electric  generating  (non-covered) 
units  to  opt  into  one  or  more  of  the 
proposed  trading  programs.  EPA  is 
proposing  opt-in  provisions  since  they 
could  encourage  emission  reductions  by 
sources  that  could  make  lower  cost 
emissions  reductions  than  electric 
generating  units.  These  lower  cost 
reductions  Could  replace  higher  cost 
reductions  that  would  otherwise  be 
required  by  some  electric  generating 
units  and  could  reduce  overall  program 
co.sts. 

Specifically,  the  proposed  opt-in 
provisions  would  allow  a  non-covered 
unit  to  enter  a  proposed  trading  program 
voluntarily  and  obtain  an  allocation  of 
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allowances  reflecting  the  unit’s 
emissions  before  opting  in.  Once  in  the 
program,  the  unit  could  make  emissions 
reductions  at  a  lower  cost  than  other 
units  in  the  program  and  then  sell,  to 
covered  sources  for  use  in  compliance, 
allocated  allowances  that  are  in  excess 
of  the  unit’s  reduced  emissions.  The 
allowances  created  for  and  allocated  to 
the  opt-in  unit  would  be  in  addition  to 
the  allowances  issued  from  the  state 
budget  and  would  be  usable  in 
compliance  by  any  covered  unit  (or  opt- 
in  unit)  just  like  the  allowances 
allocated  from  the  state  budget  to 
covered  sources.  Replacing  higher  cost 
reductions  by  covered  units  by  lower 
cost  reductions  by  opt-in  units  could 
reduce  the  overall  cost  of  controlling 
emissions.  EPA  requests  comment  on 
the  benefits  and  concerns  of  including 
opt-in  provisions. 

The  proposed  opt-in  provisions 
would  establish  the  following 
procedures,  which  are  similar  to  those 
set  forth  in  the.CAIR  FlPs.  A  unit  would 
be  eligible  to  opt  into  one  of  the 
proposed  trading  programs  if  the  unit: 

(1)  Is  an  operating  boiler,  combustion 
turbine,  or  other  stationary  combustion 
device;  (2)  is  in  a  facility  that  is  located 
in  a  state  subject  to  that  proposed 
trading  program;  (3)  vents  all  its 
emissions  through  a  stack  or  duct;  and 
(4)  would  be  able  to  meet  the 
monitoring,  reporting,  and 
recordkeeping  requirements  for  covered 
units  under  the  proposed  trading 
program.  The  owners  and  operators, 
through  a  designated  representative,  of 
a  source  with  a  unit  seeking  to  opt  in 
would  submit  to  EPA  an  opt-in 
application,  which  must  include  an 
emissions  monitoring  plan  for  the  unit. 

If  EPA  approved  the  monitoring  plan, 
the  unit  would  operate,  monitor,  and 
report  emissions  in  accordance  with  the 
monitoring  plan  and  monitoring  and 
reporting  requirements  under  Part  75, 
for  at  least  one  or  for  up  to  3  full 
calendar  years  (or  full  ozone  seasons,  in 
the  case  of  an  opt-in  unit  in  the 
proposed  NOx  ozone  season  trading 
program).  The  unit’s  monitored  heat  • 
input  and  emissions  rate  for  that  period 
would  be  the  baseline  heat  input  and 
baseline  emissions  rate  used  in 
calculating  any  future  opt-in  allowance 
allocations. 

After  the  monitoring  period,  EPA 
would  review  the  opt-in  application  and 
either  approve  the  application 
(including  an  allowance  allocation  for 
the  first  year  of  approved  opt-in  status), 
effective  January  1  (May  1  for  the  NOx 
ozone  season  program)  of  the  year  of  the 
approval,  or  disapprove  the  application. 
By  December  1  (September.  1  for  the 
NOx  ozone  season  program)  of  the  first 


year  and  each  subsequent  year,  EPA 
would  calculate  and  record  the  opt-in 
unit’s  allowance  allocation  for  the  year. 
The  allowance  allocation  for  the  year 
involved  would  be  the  product  of:  The 
lesser  of  the  baseline  heat  input  and  the 
opt-in  unit’s  actual  heat  input  during 
the  control  period  in  the  immediately 
preceding  year;  and  the  lesser  of  the 
baseline  emissions  rate  multiplied  by  70 
percent  and  the  most  stringent  state  or 
federal  emissions  limitation  applicable 
to  the  unit  (or  emissions  levels  resulting 
from  the  imposition  of  Clean  Air  Act 
requirements)  any  time  during  the 
control  period  in  the  year  involved. 

After  the  opt-in  unit  was  in  the 
program  for  at  least  four  years,  the 
owners  and  operators  could  request  to 
withdraw  the  opt-in  unit  at  the  end  of 
a  control  period  if  the  unit  met  the 
requirement  to  hold  allowances 
covering  emissions  for  that  control 
period  and  if  any  allowances  already 
allocated  for  a  subsequent  control 
period  were  surrendered.  However,  the 
owners  and  operators  could  not  submit 
a  new  opt-in  application  for  thq 
withdrawn  unit  until  at  least  4  years 
after  the  last  control  period  before  the 
withdrawal.  An  opt-in  unit  that  had  a 
change  in  regulatory  status  during  a 
control  period  and  Would  then  meet  the 
general  applicability  requirements  for 
covered  units  would  immediately  lose 
its  status  as  an  opt-in  unit.  Having  lost 
its  opt-in  unit  status,  the  unit  would 
have  to  surrender  to  EPA  the  allocated 
opt-in  allowances  attributable  to  the 
portion  of  any  control  period  during 
which  the  unit  no  longer  qualified  as  an 
opt-in  unit. 

In  addition  to  a  general  request  for 
comment  on  all  aspects  of  this  opt-in 
requirement,  EPA  requests  comment  on 
three  specific  aspects  of  the  proposed 
opt-in  provisions.  First,  EPA  requests 
commenters  to  explain  how  much 
interest  they  believe  owners  and 
operators  of  noncovered  sources  would 
have  in  using  these  proposed  provisions 
to  opt  into  one  or  more  of  the  proposed 
trading  programs  and  what  types  of 
sources  would  be  most  likely  to  opt  in. 
Commenters  on  this  aspect  of  the 
proposed  provisions  should  consider 
what  effect  (if  any)  future  emission 
reduction  requirements  under 
upcoming,  new  regulations  (e.g., 
regulations  concerning  maximum 
available  control  technology  (MACT) 
standards  for  sources  such  as  industrial 
boilers  and  cement  kilns,  best  available 
retrofit  technology  (BART)  requirements 
for  certain  stationary  source  categories, 
and  reasonably  available  control 
technology  (RACT))  might  have  on  the 
pool  of  sources  that  might  be  interested 
in  opting  into  the  program.  EPA  notes 


that,  in  the  Acid  Rain  Program,  opt-in 
provisions  were  established  in  section 
410  of  the  Act,  were  implemented  in  the 
Acid  Rain  Program  regulations  starting 
in  1995,  and,  to  date,  have  been  used  by 
4  facilities  (plus  2  more  facilities  that 
temporarily  opted  in  to  obtain 
allowances  for  use  in  the  CAIR  SO2 
trading  program).  In  the  NOx  Budget 
Trading  Program,  EPA  promulgated  opt- 
in  provisions  that  states  could  include 
in  their  SIPs  and  that  were  used  by 
3  facilities. 

Second,  EPA  requests  comment  on 
whether  it  is  necessary  to  take  steps  to 
identify  in  this  application  process 
whether  emissions  reductions  identified 
by  these  facilities  are  reductions  units 
would  not  have  made  for  other  reasons 
unrelated  to  the  opt  in.  Comments  on 
this  issue  would  be  especially  useful  if 
they  discussed  how  the  proposed  opt-in 
provisions  could  he  revised  in  order  to 
ensure  that  opt-in  units  would  not  be 
credited  for  emissions  reductions  that 
the  units  would  make  even  if  they  did 
•  not  opt  in.  For  example,  a  unit  that,  for 
business  or  other  reasons,  was  already 
planning  to  take  actions  that  would 
have  the  effect  of  reducing  emissions 
(e.g.,  fuel  switching)  may  be  able  to  opt 
in  under  this  proposed  approach  and 
obtain  allowance  allocations  that  could 
be  sold  to  covered  units.  In  that  case, 
emissions  reductions  that  would  have 
occurred  anyway  would  be  offset  by  the 
allocation  of  new,  opt-in  allowances 
that  would  he  in  addition  to  the  state 
budget.  The  net  result,  in  that  case, 
would  be  an  increase  in  total 
emissions — considering  the  emissions  of 
both  the  covered  units  and  the  opt-in 
unit — over  what  total  emissions  would 
have  been  if  the  unit  had  not  opted  in. 
EPA  requests  comment  on  whether,  in 
that  circumstance  the  total  emissions 
reduction  still  may  be  sufficient  to 
satisfy  the  interstate  transport  issue  if 
such  reductions  were  not  anticipated  in 
state  budgets.  In  other  words,  even  if 
emissions  reductions  would  have 
happened  in  the  absence  of  the  program, 
they  may  still  be  reductions  that 
alleviate  attainment  or  maintenance 
issues  in  downwind  states.  Third,  EPA 
requests  comment  on  whether  the 
baseline  emission  rate  used  to 
determine  the  allocations  for  each  opt- 
in  unit  should  be  multiplied  by  70 
percent  before  EPA  compares  that  rate 
to  the  unit’s  most  stringent  applicable 
emissions  limitation  in  order  to 
determine  which  is  lower.  The  lower 
emission  rate  would  then  be  used  in 
calculating  the  opt-in  unit’s  allocation. 
EPA  also  requests  comment  on  whether 
the  allocation  for  an  opt-in  unit  during 
Phase  II  of  the  proposed  SO2  Group  1 
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trading  program  should  be  reduced  by 
45  percent,  reflecting  the  average 
percent  reduction  in  state  SO2  Group  1 
budgets  from  Phase  I  to  Phase  II.  The 
70  percent  reduction  of  the  baseline 
emission  rate  for  all  opt-in  units,  and 
the  further  45  percent  reduction  in 
Phase  II  allocations  for  SO2  Group  1  opt- 
in  units,  would  be  meant  to  ensure  that 
opt-in  facilities  install  controls  in  a 
similar  manner  as  covered  units; 
however,  all  things  equal,  this  may  • 
serve  to  lower  the  number  of  facilities 
that  would  opt  into  the  program.  EPA 
therefore  specifically  solicits  comment 
on  whether  the  proposed  70  percent 
reduction  (or  some  other  percentage 
reduction  or  no  reduction)  should 
applied  to  the  baseline  emission  rate  for 
all  opt-in  units  and  on  whether  any  . 
additional  percentage  reduction  or 
45  percent  or  some  other  additional 
percentage  reduction  should  be  applied 
to  SO2  Group  1  opt-in  units  on  Phase  II 
in  order  to  strike  a  reasonable  balance 
between  achieving  additional 
reductions  per  opt-in  facility  and  having 
more  facilities  opt  in. 

Sources  equal  to  or  less  than  25  MWe 
and  Non-EGUs.  Certain  smaller  EGUs 
and  non-EGU  sources  that  were 
included  in  the  NOx  Budget  Trading 
Program  were  brought  into  the  CAIR 
NOx  ozone  season  trading  program.  For 
treatment  of  such  sources  in  the 
proposed  FIPs,  see  section  V.F  in  this 
preamble. 

In  the  Northeast,  a  large  number  of 
EGUs  serving  generators  with  a 
nameplate  capacity  equal  to  or  less  than 
25  MWe  contribute  NQx  emissions  to 
ozone  problems  on  high  electric 
demand  days.  There  is  regional  interest 
in  lowering  the  25  MWe  applicability 
threshold  in  the  ozone  season  to  deal 
with  this  issue  and  in  potentially 
requiring  these  units  to  operate  with 
greater  controls  than  a  trading  program 
would  necessitate.  EPA  requests 
comment  on  lowering  the  greater-than- 
25  MWe  applicability  threshold  for 
EGUs  during  the  ozone  season,  and 
whether  a  trading  program  offers  the 
right  approach  for  addressing  NOx 
emissions  from  these  smaller  EGUs. 

(2)  Allocation  of  Emissions  Allowances 

EPA  proposes  to  distribute,  to  sources 
in  each  state,  a  number  of  emissions 
allowances  equal  to  the  SO2,  annual 
NOx,  and  ozone-season  emissions 
budgets  for  that  state  identified  in 
section  IV.E  (the  state  budgets  listed  in 
IV.E  are  the  budgets  without  accoimting 
for  variability).  As  discussed  later,  EPA 
proposes  to  set  aside  3  percent  of  each  , 
state’s  emissions  budgets  for  new  units. 
Tables  IV.E.-l  and  IV.E.-2  in  section 
IV.E,  referenced  previously,  show  the 


permanent  SO2,  NOx,  and  ozone  season 
NOx  budgets  for  each  covered  state 
(without  accounting  for  variability). 

EPA  would  distribute  four  discrete 
types  of  emissions  allowances  for  four 
separate  cap  and  trade  programs:  SO2 
group  1  allowances,  SO2  group  2 
allowances,  NOx  annual  allowances, 
and  NOx  ozone  season  allowances. 

In  the  SO2  group  1  and  SO2  group  2 
programs,  each  SO2  allowance  would 
authorize  the  emission  of  one  ton  of  SO2 
annually.  In  the  NOx  annual  program, 
each  NOx  annual  allowance  would 
authorize  the  emission  of  one  ton  of 
NOx  annually.  In  the  NOx  ozone  season 
program,  each  NOx  ozone  season 
allowance  would  authorize  the  emission 
of  one  ton  of  NOx  during  the  regulatory 
ozone  season  (May  through  September 
for  this  proposed  rule).  Note  that,  as 
explained  in  section  IV.E,  EPA  is  taking 
comment  on  extending  the  ozone  season 
for  this  rule. 

In  each  of  the  four  trading  programs, 
a  covered  source  would  be  required  to 
hold  sufficient  allowances  to  cover  the 
emissions  from  all  covered  units  at  the 
source  during  the  control  period.  EPA 
proposes  to  assess  compliance  with 
these  allowance-holding  requirements  at 
the  source  (i.e.,  facility)  level. 

This  section  explains  how  EPA 
proposes  to  allocate  to  two  sets  of  units 
in  a  state,  existing  units  and  new  units. 
This  section  also  describes  the  new  unit 
set  asides  in  each  state,  allocations  to 
units  that  are  not  operating,  and  the 
recording  of  allowance  allocations  in 
facility  accounts. 

EPA  proposes  to  base  allocations  to 
existing  units  on  projected  emissions 
from  these  units  after  elimination  of 
some  or  all  significant  contribution  and 
interference  with  maintenance  [i.e., 
projected  emissions  after 
implementation  of  the  proposed  FIPs), 
and  after  deductions  for  the  new  unit  set 
asides.  Section  IV.E  describes  how  EPA 
developed  the  overall  state  budgets. 

EPA  requests  comment  on  all  aspects 
of  the  allocation  method,  such  as  the 
overall  state  budgets,  the  need  to  have 
existing  unit  and  new  unit  allowance 
allocations,  the  proposed  allocation 
methodology  for  existing  units,  and  the 
proposed  allocation  methodology  for 
new  units.  EPA  believes  the  proposed 
approach  is  consistent  at  the  state 
budget  and  unit  level  with  the  Court’s 
direction  and  also  addresses  the  new 
unit  issue.  The  proposed  methodology 
for  allocating  allowances  does  not 
consider  heat  input  or  fuel  adjustment 
factors.  Note  that  in  light  of  the  Court 
decision,  EPA  also  is  not  proposing  any 
allocation  methodologies  that  rely  on 
Title  IV  existing  allowances. 


EPA  requests  comment  on  whether 
there  are  alternative  allocation  methods 
EPA  should  consider  that  are  consistent 
with  the  Court  decision.  EPA  asks  that 
commenters  present  any  such 
approaches  in  detail  to  enable  thorough 
evaluation  and  that  they  provide  a  legal 
analysis  demonstrating  how  the 
approach  is  consistent  with  the  Court’s 
opinions  and  the  statutory  mandate  of 
section  110(a)(2)(D). 

Allocations  to  existing  units.  Existing 
units  are  units,  as  described  in  the 
Applicability  section,  previously  (see 
4.b),  that  commenced  commercial 
operation,  or  are  planned  to 
commence  commercial  operation,  prior 
to  January  1,  2012.  EPA  proposes  that, 
for  2012,  each  existing  unit  in  a  given 
state  receives  allowances  commensurate 
with  the  unit’s  emissions  reflected  in 
whichever  total  emissions  amount  is 
lower  for  the  state,  2009  emissions  or 
2012  base  case  emissions  projections.  In 
either  case,  the  allocation  is  adjusted 
downward,  if  the  unit  has  additional 
pollution  controls  projected  to  be  online 
by  2012.  EPA  proposes  to  use  this  same 
method  to  allocate  allowances  for  each 
of  the  four  trading  programs  (SO2  group 
1,  SO2  group  2,  NOx  annual,  and  NOx 
ozone  season).  This  proposed  allocation 
method  is  different  from  the  allocation 
method  used  in  the  CAIR. 

For  states  with  lower  SO2  budgets  in 
2014  (SO2  group  1  states),  each  unit’s  ■ 
allocation  for  2014  and  later  is 
determined  in  proportion  to  its  share  of 
the  2014  state  budget,  as  projected  by 
IPM.  This  approach  is  also  different 
from  the  allocation  method  in  CAIR. 
Further  details  on  the  proposed 
allocation  method  for  existing  units  can 
be  found  in  the  “State  Budgets,  Unit 
Allocations,  and  Unit  Emissions  Rates” 
TSD  in  the  docket  for  this  rule. 

The  proposed  FIPs  are  designed  to 
remove  emissions  from. each  upwind 
state  that  significantly  contributes  to 
nonattainment  or  interferes  with 
maintenance  downwind.  The  allocation 
method  is  consistent  with  the  proposed 
approach  for  determining  each  upwind 
state’s  significant  contribution  and 
interference  with  maintenance 
(described  in  section  IV)  because  the 
allocations  would  be  based  on  the 
projected  remaining  emissions  from 
each  covered  source  in  each  upwind 
state  after  removal  of  the  state’s 
significant  contribution  and  interference 
with  maintenance. 

EPA  proposes  to  allocate  to  existing 
units  one  time,  before  the  Transport 


“^Planned  units,  as  identified  in  the  EGU 
inventory  and  included  in  IPM  modeling 
projections,  comprise  units  that  had  broken  ground 
or  secured  financing  and  were  expected  to  be  online 
by  the  end  of  2011. 
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Rule  cap  and  trade  programs  commence 
{see  discussion  of  schedule,  later).  The 
allocations  generally  would  he 
permanent  (with  the  exception  of  non¬ 
operating  units,  discussed  later)  as  base 
amounts  and  would  not  be  updated. 

(Note  that  any  unused  new  source  set 
aside  allowances  would  be  distributed 
proportionally  to  existing  units  in 
addition  to  the  base  amount.)  By  not 
updating  the  allocations,  EPA  can 
allocate  for  several  years  at  once,  which 
supports  the  development  of  allowance 
trading  markets. 

The  proposed  unit-level  allocations 
for  existing  EGUs  for  Phases  I  and  II  are 
set  forth  in  the  “State  Budgets,  Unit 
Allocations,  and  Unit  Emissions  Rates” 
TSD  in  the  docket  for  this  rule,  but  EPA 
proposes  to  include  them  in  the  final 
rule  in  an  Appendix  A  to  each  set  of 
trading  program  regulations  (i.e.,  the 
SO2  group  1,  SO2  group  2,  NOx  annual, 
and  NOx  ozone  season  trading 
programs).  Because  the  TSD  shows  the 
proposed  allocations,  Appendices  A  in 
the  proposed  trading  program 
regulations  do  not  repeat  the  allocations 
and  are  simply  reserved.  The  only 
circumstances  under  which  allocations 
would  not  be  permanent  as  base 
amounts  would  be  if  the  unit  in  the 
Appendix  A  table  turned  out  not  to  be 
a  covered  unit,  or  turned  out  not  to  be 
required  to  hold  allowances  to  cover 
emissions,  as  of  the  first  day  of  the 
control  period  in  2012,®®  or  if  the  unit 
stops  operating  for  three  consecutive 
years. 

Allocations  to  new  units.  EPA 
proposes  to  allocate  emissions 
allowances  to  new  units  from  new  unit 
set-asides  in  each  state.  EPA  proposes, 
for  each  of  the  four  trading  programs,  to 
define  a  new  unit  as:  Any  covered  EGU 
not  listed  in  the  table  in  Appendix  A  of 
the  trading  rule  applicable  to  that 
program:  any  unit  listed  in  Appendix  A 
whose  allocation  is  subject  to  the 
requirement  that  the  Administrator  not 
record  the  allocation  or  that  the 
Administrator  deduct  the  amount  of  the 
allocation  (see  previous  discussion  in 
footnote),  or  any  unit  listed  in  Appendix 
A  that  stopped  operating  for  three 
consecutive  years,  is  no  longer  allocated 


If  a  unit  was  allocated  allowances  but  turned 
out  not  to  be  a  covered  unit  or  turned  out  not  to 
be  required  to  hold  allowances  as  of  January  1, 
2012,  then  the  treatment  of  the  allocation  depends 
on  when  the  Administrator  determines  the  unit  is 
not  subject  to  the  trading  program  or  to  the 
allowance-holding  requirement.  For  instance,  if  the 
allocation  has  not  been  recorded,  the  Administrator 
would  not  record  it,  and,  if  the  allocation  has  been 
recorded  and  the  Administrator  has  not  completed 
the  compliance  determination  process  for  the  unit, 
allowances  equal  to  the  allocation  would  be 
deducted  from  the  unit’s  compliance  account. 


allowances  as  an  existing  unit,  but 
resumes  operation. 

EPA  believes  it  is  important  to  have 
a  small  new  unit  set-aside  in  each  state 
to  cover  new  units  within  the  budget 
that  was  set  aside  to  address  the  state’s 
significant  contribution  and  interference 
with  maintenance.  To  create  new  unit 
set-asides,  EPA  would  distribute  to 
existing  EGUs  a  quantity  of  allowances 
less  than  the  entire  state  emissions 
budgets.  EPA  would  hold  back,  for  the 
new  unit  set-aside  for  a  state,  3  percent 
of  the  state  budget.  Three  percent  was 
established  based  on  the  total  amount  of 
new  unit  emissions  projected  for  all  the 
covered  states  (See  “State  Budgets,  Unit 
Allocations,  and  Unit  Emissions  Rates” 
TSD).  In  this  way,  new  units  could  be 
allocated  some  allowances  for  their 
emissions,  which  are  part  of  the  the 
state’s  contribution  to  downwind 
nonattainment  or  interference  with 
maintenance. 

For  every  control  period  after  the 
control  period  in  which  a  new  unit 
commences  commercial  operation  or,  in 
the  case  of  an  existing  unit  that  did  not  ’ 
operate  for  three  consecutive  years, 
resumes  operation,  EPA  would  allocate 
to  the  unit  from  the  new  unit  set-asides 
based  on  the  unit’s  reported  emissions 
from  the  previous  control  period.  EPA 
would  not  allocate  to  a  new  unit  for  the 
control  period  during  which  the  unit 
commences  commercial  operation 
because  the  unit  would  have  no  actual 
emissions  data  on  which  to  base  such  an 
allocation. 

EPA  proposes  that,  for  the  first  control 
period  for  which  the  new  unit  wants  an 
allowance  allocation  from  the  new  unit 
set  aside  (after  the  first  year  of 
operation),  the  designated 
representative  of  the  source  that 
includes  the  new  unit  would  submit  to 
EPA  a  request  for  a  new  unit  allocation. 

For  each  control  period,  any 
allowances  remaining  in  a  state’s  new 
unit  set-aside  (after  allocations  are  made 
to  new  units  that  requested  allowances) 
would  be  distributed  to  the  existing 
units  in  that  state  in  proportion  to  the 
existing  unit’s  original  allocations.  This 
ensures  that  total  allocations  to  units  in 
the  state  would  equal  the  state  budget. 

For  each  control  period,  if  the  size  of 
the  new  unit  set-aside  were  insufficient 
to  provide  allocations  for  all  new  units 
requesting  allowances,  then  allocations 
to  all  new  units  would  be  proportionally 
reduced. 

EPA  requests  comment  on  the 
proposed  allocation  approach  for  new 
units.  EPA  also  requests  comment  on 
alternative  allocation  approaches  that 
would  provide  allowances  to  new  units 
for  the  control  period  during  which  the 
unit  commences  commercial  operation. 


Size  of  new  unit  set  asides.  EPA 
proposes  new  unit  set-asides  that  are 
3  percent  of  the  state  emissions  budgets. 
The  size  of  the  new  unit  set-aside  would 
be  3  percent  for  the  SO2  group  1,  SO2 
group  2,  NOx  annual,  and  NOx  ozone 
season  trading  programs,  as  appropriate, 
for  each  state.  EPA  based  the  size  of  the 
proposed  new  unit  stet-asides  on  a 
comparison  of  projected  emissions  from 
new  units  to  projected  emissions  from 
existing  units  for  all  covered  states 
under  the  proposed  State  Budgets/ 
Limited  Trading  remedy.  As  noted 
previously,  EPA  proposes  that  after  a 
unit  is  not  operating  for  three 
consecutive  years,  the  allowances  that 
would  otherwise  have  been  allocated  to 
that  unit,  starting  in  the  seventh  year 
after  the  first  year  of  non-operation, 
would  be  allocated  to  the  new  unit  set- 
aside  for  the  state  in  which  the  retired 
unit  is  located.  This  approach  would 
allow  the  size  of  the  new  unit  set-asides 
to  grow  over  time.  Note  that  in  EPA’s 
analysis  to  determine  the  size  of  the 
new  unit  set-asides,  EPA  assumed  that 
allocations  for  non-operating  units 
would  be  allocated  to  the  new  unit  set- 
asides  after  a  unit  had  ceased  operating 
for  3  consecutive  years  (see  “State 
Budgets,  Unit  Allocations,  and  Unit 
Emissions  Rates”  TSD).  EPA  requests 
comment  on  the  size  of  the  new  unit  set- 
asides. 

Non-operating  units.  EPA  proposes 
that,  once  an  EGU  does  not  operate  (i.e., 
does  not  combust  any  fuel)  for  3 
consecutive  years,  the  Agency  would  no 
longer  allocate  allowances  to  the  unit, 
starting  in  the  seventh  year  after  the  first 
year  of  non-operation.  All  allowances 
that  would  otherwise  have  been 
allocated  to  the  unit  for  that  seventh 
year  and  every  year  thereafter  would  be 
allocated  to  the  new  unit  set-aside  for 
the  state  in  which  the  non-operating 
unit  is  located.  This  would  provide 
additional  allowances  for  new  units  that 
may  need  them  (e.g.,  for  new  units  that 
replace  non-operating  units),  and 
reflects  the  fact  that  new  unit  emissions 
are  included  in  the  state’s  budget  that 
eliminates  the  portion  of  significant 
contribution  and  interference  with 
maintenance  that  EPA  has  identified  in 
today’s  proposed  action  (in  an  average 
year). 

EPA  proposes  to  continue  allocating 
allowances  to  non-operating  units 
during  the  3  consecutive  years  of  non¬ 
operation  plus  an  additional  3-year 
period  to  reduce  the  incentive  for 
owners  to  keep  units  operating  simply 
to  avoid  losing  the  allowance 
allocations  for  those  units.  Other 
options  that  EPA  considered  include 
continuing  to  allocate  allowances  for  an 
unlimited  period  of  time,  or 
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immediately  discontinuing  allocations 
to  such  units  upon  the  unit  ceasing 
operation. 

Continuing  allocations  to  non¬ 
operating  units  has  the  benefit  of 
reducing  the  incentive  to  keep  units  in 
operation  that  should  otherwise  be,  for 
instance,  permanently  retired  due  to  age 
and  inefficiency.  EPA  believes  there 
will  be  less  incentive  to  continue 
running  old,  inefficient  EGUs  if  at  least 
some  allowances  would  still  be  received 
after  retirement.  On  the  other  hand, 
stopping  allocations  for  non-operating 
units  realigns  allowance  allocations 
with  the  sources  that  actually  need  such 
allowances.  Non-operating  units 
obviously  are  no  longer  emitting  and  so 
do  not  need  allowances.  Moreover, 
additional  allowances  may  be  needed 
for  the  new  unit  set-aside  to 
accommodate  new  units  coming  on  line 
in  the  future.  Allocating  allowances  for 
a  specified,  but  limited,  period  after  the 
unit  ceases  operating  for  3  consecutive 
years,  as  EPA  proposes  to  do,  would  be 
a  middle  ground  approach  to  this  issue. 

EPA  requests  comment  on  the 
proposed  approach  for  allocating 
allowances  to  non-operating  units.  EPA 
requests  comment  on  simplifying 
allocations  by  not  allocating  at  all  to 
non-operating  units.  EPA  also  requests 
comment  on  maintaining  perpetual 
allocations  to  non-operating  units, 
similar  to  the  treatment  of  non-operating 
units  in  the  title  IV  Acid  Rain  Program. 

Schedule  for  determining  and 
recording  allowances.  As  discussed 
previously,  proposed  allocations  for 
existing  units  are  shown  in  the  “State 
Budgets,  Unit  Allocations,  and  Unit 
Emissions  Rates”  TSD.  EPA  proposes  to 
include  final  allocations  for  existing 
units  in  the  Appendix  A  for  each 
proposed  trading  program  in  the  final 
Transport  Rule. 

EPA  proposes  to  record  initial 
allowances  for  existing  units  in  facility 
accounts  by  September  1,  2011,  for  the 
control  periods  in  2012,  2013,  and  2014. 
EPA  proposes  to  record  allowances  for 
existing  units  by  July  1,  2012  and  July 
1  of  each  year  thereafter,  for  the  control 
periods  in  the  third  year  after  the  year 
the  allowances  are  recorded.  For 
example,  EPA  would  record  existing 
unit  allowances  by  July  1,  2012  for 
control  periods  in  2015.  Recording 
allowances  several  years  in  advance 
supports  the  development  of  the 
allowance  trading  markets  and  provides 
time  for  covered  sources  to  plan  for 
compliance. 

As  discussed  previously,  EPA 
proposes  to  determine  allocations  to  a 
new  unit  based  on  the  unit’s  reported 
emissions  the  prior  year.  Although  the 
last  quarter  of  emissions  data  for  a  year 


must  be  submitted  to  EPA  in  the  fourth 
quarterly  emissions  report  by  January  30 
of  the  next  year,  the  emissions  data  in 
that  report  may  be  revised  based  on 
EPA’s  review  and  may  not  be  finalized 
until  May  or  June  after  receipt  of  that 
report.  Consequently,  EPA  proposes  to 
determine  new  unit  allocations  by  July 
1  of  the  year  for  which  the  allocation  is 
determined.  (Because,  for  an  ozone 
season  ending  September  30,  emissions 
data  may  not  be  finalized  until  the 
following  February  or  March,  EPA 
proposes  to  determine  new  unit 
allocations  by  April  1.)  For  example, 

EPA  would  determine  a  new  unit’s 
allocations  for  control  periods  in  2012 
by  July  1,  2012.  EPA  proposes  to  make 
the  new  unit  allocation  determinations 
available  to  the  public  through  a  notice 
of  data  availability.  Under  the  proposal, 
objections  to  the  notice  could  be 
submitted,  and  EPA  would  issue  a 
second  notice  of  data  availability 
referencing  any  necessary  adjustments 
of  the  new  unit  allocations. 

EPA  proposes  to  record  allowances 
for  new  units  by  September  1,  2012  and 
September  1  of  each  year  thereafter,  for 
the  control  periods  in  the  year  that  the 
allowances  are  recorded.  (For  the  units 
in  the  NOx  ozone  season  program,  the 
comparable  deadline  for  recordation  of 
new  units”  allowances  is  June  1.)  For 
example,  EPA  would  record  new  unit 
allocations  by  September  1,  2012  for 
control  periods  in  2012. 

EPA  requests  comment  on  the 
proposed  schedule  for  determining  and 
recording  emissions  allowances, 
especially  administratively-practical 
ways  to  record  allowances  as  soon  as 
possible,  so  facilities  have  information 
useful  in  compliance  planning. 

Alternative  allocation  methods.  The 
proposed  allocation  method,  described 
previously,  would  determine  each  unit’s 
allocation  consistent  with  the  proposed 
approach  to  determine  each  state’s 
significant  contribution  and  interference 
with  maintenance.  EPA  considered 
other  alternative  allocation  methods. 
One  is  discussed  here,  but  EPA 
recognizes  that  there  are  many  ways  that 
allowances  could  be  allocated.  EPA  is 
requesting  comment  on  whether  the 
alternative  described  here  or  any  other 
approach  should  be  used  instead  of  the 
proposed  allocation  method. 

As  discussed  in  section  IV,  the  state 
emissions  budgets  are  determined  based 
on  EPA’s  analysis  of  significant 
contribution  and  interference  with 
maintenance  in  each  upwind  state.  EPA 
believes  that  it  is  appropriate  to  develop 
individual  unit  allowances  consistent 
with  this  approach.  In  the  proposed 
approach,  EPA  does  this  by  allocating 
down  to  the  individual  unit  level  using 


all  of  the  same  assumptions  used  in 
developing  the  proposed  budgets.  Under 
this  approach  all  units  are  allocated 
allowances  consistent  with  their 
projected  emissions:  this  means  that  a 
unit  that  installs  control  equipment 
receives  fewer  allowances  than  a  similar 
unit  that  did  not  install  control 
equipment. 

EPA  is  taking  comment  on  an 
alternative  methodology  that  still  links 
unit  allowances  directly  to  the  way  state 
budgets  were  developed  (and  thus, 
significant  contribution  was  defined).  In 
the  alternative,  all  units  within  a  state 
would  be  treated  as  a  single  group.  The 
allocation  method  would  distribute 
allowances  equal  to  a  state’s  emissions 
budget  without  variability  to  each 
covered  source  in  the  state  (in  effect, 
distributing  the  responsibility  for 
eliminating  significant  contribution  and 
interference  with  maintenance)  based 
on  each  source’s  proportional  share  of 
total  state  heat  input.  The  state  heat 
input  would  be  as  projected  for  the 
initial  year  of  the  program.  In  other 
words,  this  alternative  method  for 
distributing  allowances  would  have  the 
effect  of  distributing  the  responsibility 
for  eliminating  all  or  part  of  a  state’s 
overall  significant  contribution  and 
interference  with  maintenance  to 
individual  units  based  on  each  unit’s 
share  of  projected  heat  input. 

There  are  other  approaches  to 
allocation.  For  example,  EPA  could 
identify  groups  of  units  in  each  state 
that  are  capable  of  having  similar 
emissions  characteristics  (e.g.,  grouped 
by  size,  fuel  type,  or  age).  EPA  would 
distribute  a  state’s  emissions  budget 
without  variability  to  each  group  of 
units  in  the  state  (in  effect,  distributing 
the  responsibility  for  eliminating  all  or 
part  of  significant  contribution)  perhaps 
based  on  each  group’s  proportional 
share  of  the  state  budget  as  projected  in 
the  initial  year  of  the  program.  After 
apportioning  a  state’s  budget  to  the 
groups  of  units,  under  such  an  approach 
EPA  could  distribute  allocations  to 
individual  sources  within  each  group 
based  on  each  source’s  proportional 
share  of  projected  heat  input.  Like  the 
first  alternative  allocation  method 
described  previously,  this  approach 
distributes  each  state’s  significant 
contribution  and  interference  with 
maintenance  to  individual  sources  in 
the  state.  By  determining  groups  and 
then  distributing  allocations  within  the 
groups  based  on  proportional  shares, 
this  approach  would  treat  units  within 
the  categories  equally  [i.e.,  it  would  not 
treat  a  source  that  had  acted  early  to 
control  differently  from  one  that  had  yet 
to  take  control  action). 
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EPA  requests  comment  on  the 
proposed  allocation  approach,  the 
alternative  approach,  and  on  any  other 
approaches  that  are  consistent  with  the 
Court  decision.  EPA  asks  that 
commenters  present  any  such 
approaches  in  detail  to  enable  thorough 
evaluation  and  that  they  provide  a  legal 
analysis  demonstrating  how  the 
approach  is  consistent  with  the  Court’s 
opinions  and  the-statutory  mandate  of 
section  110{a)(2){D). 

(3)  Allowance  Management  System 

EPA  proposes  that  the  State  Budgets/ 
Limited  Trading  remedy  include  an 
allowance  management  system  (AMS) 
operated  essentially  the  same  as  the 
existing  allowance  management  systems 
•  that  are  currently  in  use  for  CAIR  and 
the  Acid  Rain  Program  under  Title  IV. 
Under  the  proposed  State  Budgets/ 
Limited  Trading  remedy,  the  SO2 
programs  and  the  NOx  programs  would 
remain  separate  trading  programs 
maintained  in  EPA’s  existing  AMS. 

AMS  would  be  used  to  track  Transport 
Rule  trading  program  SO2  and  NOx 
allowances  held  by  covered  sources,  as 
well  as  such  allowances  held  by  other 
entities  or  individuals.  Specifically, 

AMS  would  track  the  allocation  of  all 
SO2  and  NOx  allowances,  holdings  of 
SO2  amd  NOx  allowances  in  compliance 
accounts  (i.e.,  accounts  for  individual 
covered  sources)  and  general  accounts 
(i.e.,  accounts  for  other  entities  such  as 
companies  and  brokers),  deduction  of 
SO2  and  NOx  allowances  for 
compliance  purposes,  and  transfers  of 
allowances  between  accounts.  The 
primary  role  of  AMS  is  to  provide  an 
efficient,  automated  means  for  covered 
sources  to  comply,  and  for  EPA  to 
determine  whether  covered  sources  are 
complying,  with  the  emissions  rate 
limitations  and  other  emissions-related 
provisions  of  the  cap  and  trade 
programs.  AMS  also  allows  the  public  to 
see  whether  sources  are  complying.  In 
addition,  AMS  provides  data  to  the 
allowance  market,  including  a  record  of 
ownership  of  allowances,  dates  of 
allowance  transfers,  buyer  and  seller 
information,  and  the  serial  numbers  of 
allowances  transferred. 

(4)  Monitoring  and  Reporting 

EPA  proposes  to  require  that 
Transport  Rule-covered  sources  monitor 
and  report  SO2  and  NOx  emissions  in 
accordance  with  40  CFR  part  75.  Most 
sources  that  would  be  covered  by  the 
proposed  Transport  Rule  are  already 
measuring  and  reporting  SO2  mass 
emissions  year  round  under  CAIR  and/ 
or  the  Title  IV  Acid  Rain  Program. 
Similarly,  most  sources  that  would  be 
covered  are  already  measuring  and 


reporting  NOx  mass  emissions  year 
round  under  CAIR.  CAIR  and  the  Acid 
Rain  Program  both  require  Part  75 
monitoring. 

Consistent,  complete,  and  accurate 
measurement  of  emissions,  as  Part  75 
requires,  ensures  that,  for  a  given 
pollutant,  one  ton  of  reported  emissions 
from  one  source  is  equivalent  to  one  ton 
of  reported  emissions  from  another 
source.  Thus,  each  allowance  represents 
one  ton  of  emissions,  regardless  of  the 
source  for  which  the  emissions  are 
measured  and  reported.  This  establishes 
the  integrity  of  each  allowance,  which 
instills  confidence  in  the  underlying 
market  mechanisms  that  are  central  to 
providing  sources  with  flexibility  in 
achieving  compliance. 

EPA  proposes  to  require  monitoring  of 
SO2  and  NOx  emissions  by  ail  existing 
covered  sources  by  January  1,  2012  for 
states  covered  for  the  daily  and/or 
annual  PM2.5  NAAQS,  and  monitoring 
of  NOx  emissions  by  May  1,  2012  for 
sources  covered  for  the  8-hour  ozone 
NAAQS,  using  Part  75  certified 
monitoring  methodologies.  New  sources 
would  have  separate  deadlines  based 
upon  the  date  of  commencement  of 
commercial  operation,  consistent  with 
CAIR  and  the  Acid  Rain  Program. 

Specifically,  a  new  unit  must  install 
and  certify  its  monitoring  system  within 
180  days  of  the  commencement  of 
commercial  operation.  While,  under  the 
Acid  Rain  Program  and  CAIR,  the 
deadline  was  the  earlier  of  90  operating 
days  or  180  calendar  days  after 
commencement  of  commercial 
operation,  EPA  intends  to  propose  that 
part  75  be  revised  to  use  only  the  180- 
day  deadline.  EPA  believes  that  using 
only  the  180-day  deadline  would  ensure 
that  new  units  have  sufficient  time  to 
complete  installation  and  certification 
of  monitoring  systems  without  having  to 
request  extensions  of  time  and  would 
facilitate  compliance  by  making  the 
monitoring  deadline  clearer  for  owners 
and  operators  and  easier  for  EPA  to 
apply.  See  a  discussion  on  units 
transitioning  from  CAIR  and  units 
previously  not  covered  by  Part  75 
requirements  in  section  V.F,  later. 

EPA  also  proposes  to  require 
designated  representatives  to  submit 
quarterly  reports  that  would  include 
emissions  and  related  data  and  proposes 
to  establish  a  procedure  for 
resubmission  of  quarterly  reports  where 
appropriate.  Specifically,  the  proposed 
reporting  provisions  would  include  the 
same  requirement  to  submit  quarterly 
reports  as  the  requirement  in  Part  75.  In 
addition,  the  proposed  provisions 
would  include  language  that  would' 
make  explicit  a  process  that  is  implicit 
under,  and  has  been  in  continuous  use 


in,  the  Acid  Rain,  NOx  Budget,  and 
CAIR  trading  programs.  The 
resubmission  process  would  be  as 
follows.  The  Administrator  could 
review  and  audit  any  quarterly  report  to 
determine  whether  the  report  met  the 
monitoring,  reporting,  and 
recordkeeping  requirements  in  the 
proposed  rule  and  Part  75.  The 
Administrator  would  provide 
notification  to  the  designated 
representative  stating  whether  any  of 
these  requirements  was  not  met  and 
specifying  any  corrections  that  the 
Administrator  believed  were  necessary 
to  make  through  resubmission  of  the 
report  and  a  reasonable  deadline  for  a 
response.  The  Administrator  could 
provide  reasonable  extensions  of  such 
deadline.  The  designated  representative 
would  be  required,  within  the  deadline 
(including  any  extensions),  to  resubmit 
the  report  with  the  identified 
corrections,  except  to  the  extent  the 
designated  representative  would  submit 
information  showing  that  a  correction 
was  not  necessary  because  the  report 
already  met  the  monitoring,  reporting, 
and  recordkeeping  requirements 
relevant  to  the  correction.  Any 
resubmission  of  a  quarterly  report 
would  have  to  meet  the  requirements  for 
quarterly  report  submission,  except  for 
the  deadline  for  initial  submission  of 
quarterly  reports. 

(5)  Assurance  Provisions 

To  ensure  that  the  proposed  FIPs 
require  the  elimination  of  all  emissions 
that  EPA  has  identified  that 
significantly  contribute  to 
nonattainment  or  interfere  with 
maintenance  within  each  individual 
state,  we  are  proposing  to  establish 
assurance  provisions,  as  described  later, 
in  addition  to  the  requirement  that 
sources  hold  allowances  sufficient  to 
cover  their  emissions.  These  assurance 
provisions  limit  emissions  from  each 
state  to  an  amount  equal  to  that  state’s 
budget  with  the  variability  limit  for  state 
budgets,  discussed  in  section  IV.  As 
described  therein,  this  variability  limit 
takes  into  account  the  inherent 
variability  in  baseline  ECU  emissions 
and  recognizes  that  state  emissions  may 
vary  somewhat  after  all  significant 
contribution  is  eliminated.  This 
approach  also  provides  sources  with 
flexibility  to  manage  growth  and  electric 
reliability  requirements,  thereby 
ensuring  the  country’s  electric  demand 
will  be  met  while  meeting  the  statutory 
requirement  of  eliminating  significant 
contribution. 

Starting  in  2014,  EPA  is  proposing  as 
part  of  the  FIPs  to  establish  limits  on  the 
total  emissions  that  may  be  emitted 
from  EGUs  at  sources  in  each  state.  For 
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any  single  year,  the  state’s  emissions 
must  not  exceed  the  state  budget  with 
the  variability  limit  allowed  for  any 
single  year  for  that  state  (i.e.,  the  state’s 
1-year  variability  limit).  In  addition,  the 
3-year  rolling  average  of  the  state’s 
emissions  must  not  exceed  the  state 
budget  with  the  variability  limit  allowed 
on  average  for  any  consecutive  3  years 
for  that  state  (i.e.,  the  state’s  3-year 
variability  limit).  Note  that  in  2014  and 
2015,  EPA  would  apply  only  the  1-year 
variability  limit,  and  not  the  3-year 
variability  limit.  Because  emissions 
would  be  evaluated  against  the  3-year 
variability  limit  on  a  3-year  rolling 
average  basis,  the  application  of  the 
3-year  variability  limit  in  2016  would 
serve  to  limit  emissions  in  2014  and 
2015. 

In  other  words,  in  addition  to  covered 
sources  being  required  to  hold 
allowances  sufficient  to  cover  their 
emissions,  the  total  sum  of  EGU 
emissions  in  a  particular  state  cannot 
exceed  the  state  budget  with  the  state’s 
1-year  variability  limit  in  any  one  year, 
and  the  state’s  annual  average  emissions 
for  any  3-year  period  can  not  exceed,  on 
average,  the  state  budget  with  the  state’s 
3-year  variability  limit.  The  fact  of  the 
3-year  variability  limit  would  further 
assure  that  emissions  are  constrained 
during  the  two  preceding  years. 

For  example,  a  hypothetical  state  has 
a  budget  of  100,000  tons,  a  1-year 
variability  limit  of  10,000  tons,  and  a 
3-year  variability  limit  of  5,800  tons. 

•  In  the  first  year,  collective 
emissions  from  covered  EGUs  in  the 
state  are  120,000  tons,  10,000  tons  over 
the  budget  with  1-year  variability  limit 
of  110,000  tons,  triggering  the  assurance 
provisions  in  that  year. 

•  In  the  second  year,  collective 
emissions  from  covered  EGUs  in  the 
state  are  97,500  tons,  below  the  state 
budget  with  1-year  variability  limit  of 
110,000  tons.  Assurance  provisions  are 
not  triggered. 

•  In  me  third  year,  collective 
emissions  from  covered  EGUs  in  the 
state  are  109,000  tons,  below  the  state 
budget  with  1-year  variability  limit  of 
110,000  tons.  Assurance  provisions  are 
not  triggered  for  the  1-year  variability 
limit.  But  after  three  years,  the  state 
emissions  are  computed  against  the 
3-year  variability  limit.  The  3-year 
rolling  average  (adding  the  last  3  years 
of  emissions  and  dividing  that  by  three) 
computes  to  108,833  and  determines 
that  the  3-year  variability  limit  of 
105,800  tons  is  exceeded,  even  though 
in  any  one  year,  the  1-year  variability 
limit  may  not  have  been  exceeded. 

•  In  the  fourth  year,  collective 
emissions  from  covered  EGUs  in  the 
state  are  99,000  tons,  below  the  state 


budget  with  1-year  variability  limit  of 
110,000  tons.  Assurance  provisions  are 
not  triggered  for  the  1-year  variability 
limit.  The  3-year  rolling  average  of  the 
last  3  years  is  101,833,  which  is  less 
than  the  3-year  variability  limit  of 
105,800.  Assurance  provisions  are  not 
triggered  for  the  3-year  variability  limit. 

The  variability  limits  for  each  state 
are  shown  in  Tables  IV.F-1  through 
IV.F-3  in  section  IV.  The  basis  for  the 
variability  limits  is  also  described  in 
section  IV. F.  Additional  details  may  be 
found  in  the  “Power  Sector  Variability” 
TSD  in  the  docket  to  this  rule. 

To  implement  this  requirement,  EPA 
would  first  evaluate  whether  any  state’s 
total  EGU  emissions  in  a  control  period 
exceeded  the  state’s  budget  with  1-year 
variability  limit.  Next,  EPA  would 
evaluate  whether  any  state’s  total  EGU 
emissions  in  a  control  period  exceeded 
the  state’s  budget  with  the  3-year 
variability  limit  (once  the  program  is  in 
effect  for  3  years,  and  each  year 
thereafter).  If  any  state’s  EGU  emissions 
in  a  control  period  exceeded  either  of 
these  limits,  then  EPA  would  apply 
additional  criteria  to  determine  which 
source  owners  in  the  state  would  be 
subject  to  an  allowance  surrender 
requirement.  The  proposed  allowance 
surrender  requirement  that  owners 
surrender  allowances  under  the 
assurance  provisions  would  be  triggered 
only  for  owners  of  units  in  a  state  where 
the  total  state  EGU  emissions  for  a 
control  period  exceed  the  applicable 
state  budget  with  the  variability  limit. 
Moreover,  only  an  owner  whose  units” 
emissions  exceed  the  owner’s  share  of 
the  state  budget  with  the  variability 
limit  would  be  subject  to  the  allowance 
surrender  requirement. 

In  applying  the  additional  criteria, 
EPA  would  evaluate  which  source 
owners  in  the  state  had  emissions 
exceeding  the  respective  owner’s  share 
of  the  state  budget  with  the  variability 
limit  (regardless  of  whether  the  source 
had  enough  allowances  to  cover  its 
emissions).  An  owner’.s  share  would 
equal  the  sum  of  the  allocations  of  its 
EGUs  in  the  state,  plus  its  proportional 
share  of  the  amount  of  the  variability 
limit  that,  when  included  with  the  state 
budget,  was  exceeded  by  the  state’s  EGU 
emissions  during  the  year  involved.  If 
the  state  emissions  exceeded  both  the 
state  budget  with  the  1-year  and  with 
the  3-year  variability  limit,  then  the  3- 
year  variability  limit  would  be  used  in 
determining  the  owner’s  share  of  the 
state  budget. 

On  the  other  hand,  if  the  state’s  total 
EGU  emissions  for  a  control  period  in  a 
given  year  did  not  exceed  the  state 
budget  with  the  state’s  1-year  variability 
limit  and  did  not  exceed,  on  a  3-year 


rolling  average  basis,  the  state  budget 
with  the  state’s  3-year  variability  limit, 
then  the  additional  criteria  concerning 
the  emissions  of  each  owner’s  sources  in 
the  state  would  not  apply.  For  more 
details  see  subsection  V.D.4.i,  later,  and 
the  rule  text  at  the  end  of  this  preamble 
(§§97.425,  97.525,  97.625,  and  97.725— 
Compliance  with  assurance  provisions). 

As  discussed  previously,  EPA  would 
not  allocate  emissions  allowances  to  a 
new  unit  for  the  control  period  during 
which  the  unit  commences  commercial 
operation.  In  the  case  where  assurance 
provisions  for  a  state  are  triggered  in  the 
year  that  a  new  unit  first  operates,  the 
owner’s  share — if  calculated  as  the  sum 
of  the  allocations  of  its  EGUs  plus  its 
proportional  share  of  the  variability 
limit — would  necessarily  be  zero 
because  the  new  unit  would  have  no 
allocation  for  that  year.  Instead,  EPA 
would  use  a  specific  surrogate 
emissions  number  to  calculate  the 
maximum  amount  the  unit  could  emit 
in  that  year  before  being  required  to 
surrender  allowances  under  the 
assurance  provisions.  The  surrogate 
emissions  number  would  apply  only  if 
the  state’s  assurance  provisions  were 
triggered  and  only  in  the  first  year  of  the 
new  unit’s  operation. 

The  surrogate  emissions  number 
would  be  calculated  by  multiplying  the 
unit’s  allowable  emissions  rate  (in  lbs/  . 
MWe)  by  the  unit’s  maximum  hourly 
load  (in  MWe/hr)  and  a  default  capacity 
factor  specific  to  the  unit  type.  The 
default  capacity  factors  would  be;  84 
percent  for  coal-fired  units,  66  percent 
for  gas-fired  combined  cycle  units,  and 
15  percent  for  combustion  turbines  in 
the  NOx  annual  and  SO2  trading 
programs:  and  89  percent  for  coal-fired 
units,  72  percent  for  gas-fired  combined 
cycle  units,  and  22  percent  for 
combustion  turbines  in  the  NOx  ozone 
season  trading  program.  These 
percentages  are  based  on  the  95th 
percentile  capacity  factors  for  these  unit 
types  in  quarterly  data  that  have  been 
reported  to  EPA  for  coal-fired  units 
commencing  operation  since  2000  and 
combustion  turbines  since  2004.  EPA 
believes  that  this  approach  would  cover 
a  range  of  operating  conditions  for  new 
units  and  thus  avoid  attributing  to  each 
new  unit  a  share  of  the  state  budget  with 
variability  reflecting  the  maximum 
amount  of  emissions  possible  for  the 
unit  in  its  first  operating  year,  in  the 
case  where  the  state’s  assurance 
provisions  were  triggered.  (See 
“Gapacity  Factors  Analysis  for  New 
Units”  TSD  in  the  docket  for  further 
information  on  the  proposed  default 
capacity  factors  for  new  units). 


45314 


Federal  Register / Vol.  75,  No.  147 /Monday,  August  2,  2010 /Proposed  Rules 


These  assurance  provisions  are  above 
and  beyond  the  fundamental 
requirement  for  each  source  to  hold 
enough  allowances  to  cover  its 
emissions'in  the  control  period.  Failure 
to  hold  enough  allowances  to  cover 
emissions  is  a  violation  of  the  CAA, 
subject  to  an  automatic  penalty  and 
discretionary  civil  penalties,  as 
described  later. 

EPA  belipves  the  likelihood  of 
triggering  assurance  provisions  is  low. 
The  State  Budgets/Limited  Trading 
programs  have  a.  regional  cap  that  lim.its 
overall  emissions:  state-specific  budgets 
that  are  the  basis  for  allocating 
emissions  allowances  in  each  state; 
assurance  provisions  that  each  state 
eliminates  the  excess  emissions  leading 
to  significant  contribution  and 
interference  with  maintenance  that  EPA' 
has  identified  in  this  proposed  action: 
and  additional  allowance  surrender 
requirements  for  not  meeting  emissions 
reductions  requirements.  As  discussed 
in  section  e,  later,  the  underlying 
mechanism  of  cap  and  trade,  even 
without  assurance  provisions,  has 
succeeded  in  reducing  emissions  below 
allowance  levels.  The  accumulated  data, 
history,  and  experience  from  these 
programs  underscore  that  emissions 
reductions  requirements  and 
environmental  and  public  health  goals 
of  the  programs  were  met.  However, 
unlike  earlier  cap  and  trade  programs 
(e.g.,  the  Acid  Rain,  CAIR,  and  NOx 
Budget  Trading  Programs),  where 
allocations  were  made  based  on  the 
same  average  emissions  rates  for  classes 
of  units,  in  this  proposed  rule  EPA 
specifically  designed  budgets  that  were 
intended  to  match  up  with  reductions  at 
certain  cost  levels  used  to  determine  the 
respective  state’s  significant 
contribution  and  interference  with 
maintenance.  This  means  more  units  are 
likely  to  have  allocations  close  to  their 
emissions  when  the  state  is  eliminating 
its  significant  contribution  and 
interference  with  maintenance  and  there 
is  likely  to  be  less  need  for  trading  in 
order  for  sources  to  comply  with  the 
requirement  to  hold  allowances 
covering  emissions.  Additionally,  EPA 
has  now  added  assurance  provisions  to 
ensure  that  emissions  within  a  state  do 
not  exceed  the  state  budget  with  the 
variability  limitation. 

The  existence  of  these  assurance 
provisions  will  limit  incentives  to  trade 
and  ensure  that  state  emissions  will  stay 
below  the  level  of  the  budget  with  the 
variability  limit.  An  example  of  a 
circumstance  that  might  result  in 
emissions  approaching  the  variability 
limit  is  an  extended  nuclear  unit  outage 
that  causes  a  company  to  run  its  fossil 
units  harder  to  meet  demand.  Increased 


emissions  under  such  a  scenario  would 
not  result  from  the  ability  to  trade  across 
state  boundaries,  or  because  the  fossil 
units  were  not  controlled,  but  because 
the  units  were  operated  more.  In  this 
type  of  scenario,  emissions  would  also 
be  higher  in  a  rate-based  program  that 
did  not  allow  interstate  trading. 

EPA  is  setting  two  criteria  to 
determine  if  a  state  has  exceeded  its 
budget  using  the  state  budget  with  the 
1-year  variability  limit  on  an  annual 
basis,  and  the  state  budget  with  the 
3-year  variability  limit  on  a  3-year 
rolling  average  basis.  EPA  proposes  that 
emissions  from  an  owner’s  EGUs  in 
excess  of  the  owner’s  share  of  the  state 
budget  with  the  variability  limit  would 
not  be  a  violation  of  the  regulation  or 
the  CAA.  But  the  owner  would  be 
required  to  make  an  allowance 
surrender  of  one  allowance  for  each  ton 
emitted  over  the  owner’s  proportional 
share  of  the  amount  by  whicb  state 
emissions  exceed  the  state  budget  with 
_  the  variability  limit. 

This  allowance  surrender  requirement 
is  significant,  and  EPA  believes 
sufficient,  to  ensure  that  the  state 
emissions  will  not  exceed  the  budgets 
plus  the  variability  limit.  The  allowance 
surrender  requirement,  however,  is  less 
severe  than  the  penalties  (discussed 
later)  that  apply  if  a  source  fails  to 
comply  with  the  requirement  to  hold  an 
allowance  for  each  ton  emitted  by  EGUs 
at  the  source.  However,  failing  to  hold 
sufficient  allowances  to  meet  the 
allowance  surrender  requirement  would 
be  a  violation  of  the  regulations  and  the 
CAA. 

EPA  requests  comment  on  whether 
the  allowance  surrender  requirement 
should  be  different  (either  more  or  less) 
than  one  allowance  per  ton  emitted  over 
the  owner’s  proportional  share  of  the. 
state  budget  with  the  variability  limit.  In 
addition,  EPA  requests  comment  on 
whether  the  exceedance  of  total 
emissions  by  an  owner’s  sources  over 
the  owner’s  share  of  the  state  budget 
with  the  variability  limit  should  be  a 
violation  of  the  CAA  and  thus  subject  to 
discretionary  penalties.  Finally,  EPA 
requests  comment  on  all  aspects  of  the 
proposed  assurance  provisions  in  the 
proposed  FIPs. 

(6)  Penalties 

All  covered  sources  must  hold  an 
allowance  for  each  ton  of  SO2  or  NOx 
emitted  and  are  subject  to  penalties  if 
they  fail  to  comply  with  this  allowance¬ 
holding  requirement. 

Each  source  must  hold  in  its 
compliance  account  in  the  AMS  enough 
allowances  issued  for  the  respective 
annual  trading  program  (SO2  group  1, 
SO2  group  2,  or  NOx  annual  programs)  ■ 


to  cover  the  annual  emissions  of  the 
relevant  pollutant  from  all  the  EGUs  at 
the  source.  The  source  owner  must 
provide,  for  deduction  by  the 
Administrator,  one  allowance  as  an 
offset  and  one  allowance  as  an  excess 
emissions  penalty  for  each  ton  of  excess 
emissions.  These  are  automatic 
penalties-they  are  required,  without  any 
further  action  by  EPA  (e.g.,  any 
additional  proceedings),  regardless  of 
the  reason  for  the  occurrence  of  the 
excess  emissions.  In  addition,  each  ton 
of  excess  emissions,  as  well  as  each  day 
in  the  averaging  period  (i.e.,  a  calendar 
year),  is  a  violation  of  the  CAA,  for 
which  the  maximum  discretionary 
penalty  is  $25,000  (inflation-adjusted  to 
$37,500  for  2009)  per  violation  under 
CAA  Section  113. 

For  the  ozone  season  control  program, 
the  same  provisions  apply  as  for  an 
annual  program,  except  that  the  control 
period  (and  averaging  period)  is  the 
ozohe  season,  not  a  calendar  year. 
Consequently,  the  relevant  allowances 
and  emissions  are  for  an  ozone  season. 

EPA  requests  comment  on  the  amount 
of  allow'ances  required  for  the  automatic 
penalties. 

c.  2012  and  2013  Transition  Period 

For  the  2012-2013  transition  period, 
EPA  is  proposing  the  State  Budgets/ 
Limited  Trading  remedy  without  the 
previously-described  assurance 
provisions  (penalty  provisions  would 
remain  in  effect),  but  taking  comment 
on  whether  the  assurance  provisions 
should  be  in  force  during  that  period. 

New  state-specific  control  budgets 
(developed  as  described  in  section  IV) 
and  new  allowances  would  be  allocated 
to  sources  in  the  Transport  Rule  region. 
These  state  budgets  would  reflect  the  ' 
operation  of  all  existing  and  planned 
emission  control  devices.  Under  EPA’s 
proposed  approach,  for  2012  and  2013, 
intrastate  and  interstate  trading,  without 
the  assurance  provisions,  would  be 
allowed. 

The  locations  of  existing  and  planned 
air  pollution  control  retrofits  on  EGUs 
are  known,  »nd  this  knowledge  provides 
greater  certainty  of  where  reductions 
will  occur  and  how  these  reductions 
should  impact  air  quality  in  downwind 
areas.  There  would  not  be  sufficient 
time  to  complete  construction  of 
additional  control  retrofits  or  entirely 
new,  controlled  EGUs  before  2014. 

Consequently,  EPA  believes  that  there 
is  a  high  level  of  certainty  that 
emissions  reductions  projected  for 


Environmental  Proteotion  Agency  (LI.S. 
EPA).  2002.  Engineering  and  Economic  Factors 
Affecting  the  Installation  of  Control  Technologies 
for  Multipollutant  Strategies.  Washington,  DC. 
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2012-2013  with  interstate  trading 
would  be  achieved  within  the  states 
where  they  are  projected  to  occur,  - 
making  imposition  of  the  assurance 
provisions  during  2012-2013 
unnecessary.  In  addition,  EPA  believes 
that  the  two  alternative  options 
discussed  later  present  greater 
implementation  challenges  than  this 
proposed  interim  remedy  for  2012- 

2013.  See  sections  V.D.5  and  V.D.6. 
Except  for  the  absence  of  the  assurance 
provisions,  the  remedy  for  2012-2013 
would  be  the  same  as  the  State  Budgets/ 
Limited  Trading  option,  including 
compliance  and  penalty  provisions 
described  previously. 

The  2012-2013  transition  period 
would  provide  time  for  sources  to 
migrate  to  the  new  rule  requirements  in 

2014,  such  as  preparing  for  the 
imposition  of  the  assurance  provisions 
and,  for  some  states,  tighter  SO2 
budgets.  EPA  is  requesting  comment  on 
the  proposed  approach  of  locking  in 
emissions  reductions  for  2012  and  2013 
by  allocating  new  state-specific  budgets 
based  on  significant  contribution  and 
interference  with  maintenance  and 
ensuring  that  pollution  control  devices 
operate,  while  allowing  for  interstate 
trading  in  2012  and  2013  without  the 
assurance  provisions.  Assurance 
provisions  would  provide  sources  less 
flexibility  and  therefore  likely  increase 
compliance  costs,  but  would  be  required 
starting  in  2014.  EPA  requests  comment 
on  the  pros  and  cons  of  including 
assurance  provisions  or  other 
limitations  on  trading  during  the  2012- 
2013  period.  Section  IV.F  presents 
variability  limits  for  the  alternative 
where  assurance  provisions  would 
apply  during  2012  and  2013  (see  Tables 
IV.F-1  through  IV.F-4). 

d.  Electric  Reliability 


e.  How  Emissions  Cap  and  Trade 
Programs  Have  Worked  Under  Title  IV, 
the  NOx  SIP  Call,  and  CAIR 

Even  absent  assurance  provisions,  cap 
and  trade  programs  have  resulted  in 
broad-based  emissions  reductions 
distributed  across  the  entire  covered 
area,  with  the  reductions  coming  where 
emissions  were  highest  and  most  cost 
effective.  The  national  SO2  emissions 
cap  and  trade  program  that  EPA 
implemented  under  Title  IV  of  the  CAA 
Amendments  (the  Acid  Rain  Program) 
and  the  regional  SO2  and  NOx  programs 
established  under  CAA  section 
110(a)(2)(D)(i),  in  the  form  of  the  NOx 
Budget  Trading  Program  and  the  three 
CAIR  trading  programs,  all  have  several 
key  components  in  common: 

•  Phases  and  reductions. 

o  An  emissions  cap  is  established 
and  the  programs  are  phased  in,  with 
increasing  stringency  to  lower 
emissions. 

•  Allowance  allocation. 

o  Authorizations  to  emit,  i.e., 
allowances,  are  allocated  to  affected 
sources  and  are  limited  by  each  state’s 
trading  budget. 

•  Allowance  trading. 

o  Markets  enable  sources  to  trade 
allowances. 

•  Flexible  compliance.  * 

o  Sources  have  the  flexibility  to 

choose  the  most  efficient  way  to  comply 
including  adding  emission  control 
technologies,  updating  control 
technologies,  optimizing  existing 
controls,  switching  fuels,  and  buying 
allowances. 

•  Annual  reconciliation. 

o  At  the  end  of  every  compliance 
period,  each  source  must  surrender 
sufficient  allowances  to  cover  its 
emissions.  Excess  allowances  may  be 
sold  or  banked  for  future  use. 

•  Penalties  and  enforcement. 

o  There  are  automatic  penalties  and 
potentially  discretionary  civil  penalties 
for  program  noncompliance. 

•  Stringent  monitoring  and  reporting. 

o  Sources  must  use  approved 

monitoring  methods  under  EPA’s 
stringent  monitoring  requirements  (40 
CFR  part  75)  to  monitor  and  report 
emissions. 

•  Data  transparency. 

o  The  data  on  key  program  elements, 
such  as  emissions,  allocations,  and 
allowance  trades,  are  publicly  available 
on  EPA’s  web  site  and  in  annual 
progress  reports. 

About  50  government  staff  operate 
these  cap  and  trade  programs.  They 
have  been  successful  in  achieving  the 
emissions  reductions  goals  at  reasonable 
costs  with  virtually  100  percent  program 
compliance.  In  the  following 


The  State  Budgets/Limited  Trading 
remedy  is  not  a  risk  to  electric 
reliability.  The  option  for  sources  to 
trade  across  state  borders  and  to  emit  up 
f  to  the  specified  state  budget  with 
I  variability  limit  gives  ISOs 

I  (Independent  System  Operators)  the 

f  flexibility  to  manage  regional  electricity 

!  generation  so  that  reliability  is 
^  maintained.  For  example,  the  operations 
I  of  the  electricity  generation  sector  under 
I  the  State  Budgets/Limited  Trading 

[  remedy,  as  compared  to  the  option 
fc  allowing  only  intrastate  trading,  would 
f  be  less  constrained  by  state  borders  and 

*  have  greater  flexibility  to  handle 

g  unexpected  events  such  as  extreme 

I  weather  or  the  loss  of  generating 
I  capacity  for  extended  periods  of  time. 


paragraphs,  specific  results  from  the 
programs  are  described.  These  results 
are  documented  in  program  progress 
reports  that  are  available  on  EPA’s  Web 
site  [http://www.epagov/airniarkets/ 
progress/ progress-reports. html)  and  in 
the  docket  to  this  rule,  as  referenced  at 
the  end  of  each  program  section  later. 

Title  IV  Acid  Rain  Program — Emissions 
Reductions 

Since  program  implementation  in 
1995,  the  ARP  has  reduced  SO2  and 
NOx  emissions  from  the  power  sector 
across  the  nation.  In  2008,  the  ARP  SO2 
program  covered  3,572  electric 
generating  units  (including  1,055  coal- 
fired  units,  which  account  for  almost  99 
percent  of  total  ARP  unit  SO2 
emissions).  Verified  data  submitted  to 
EPA  from  2008  show  that: 

•  SO2  emissions  from  power  sector 
sources  were  7.6  million  tons,  which  is 
52  percent  less  than  1990  levels  and 
already  below  the  statutory  annual 
emission  cap  of  8.95  million  tons  set  for 
compliance  in  2010. 

•  NOx  emissions  from  power  sector 
sources  were  3.0  million  tons,  which  is 
51  percent  less  than  1995  levels  and 
more  than  double  the  Title  IV  NOx 
program  emission  reduction  objective, 
but  also  reflects  reductions  achieved 
under  the  NOx  Budget  and  CAIR  NOx 
trading  programs. 

The  largest  reductions  have  occurred  • 
in  the  states  with  the  highest  power 
plant  emissions.^These  high  emitting 
areas  were  upwind  of  major  populations 
centers  and  areas  of  environmental  and 
ecological  concern.  Emissions 
reductions  have  led  to  improvements  in 
air  quality  with  significant  benefits  to 
sensitive  ecosystems  and  human  health. 

•  Between  the  1989  to  1991  and  2006 
to  2008  observation  periods,  decreases 
in  wet  sulfate  deposition  averaged  more 
than  30  percent  for  the  eastern  U.S. 

•  Acid  Neutralizing  Capacity  (ANC), 
the  ability  of  water  bodies  to  neutralize 
acid  deposition,  increased  significantly 
from  1990  to  2008  in  lake  and  stream 
long-term  jnonitoring  sites  in  New 
England,  the  Adirondacks,  and  the 
Northern  Appalachian  Plateau. 

•  Recently  updated  assessments  of 
U.S.  PM2.5  and  ozone  health-related  ^ 
benefits  estimate  that  PM2.5  benefits  due 
to  ARP  implementation  in  2010  are 
valued  at  $170-$410  billion  annually 
and  ground-level  ozone  benefits  from 
ARP  implementation  in  2010  are  valued 
at  $4.1-$17  billion  (estimates  are  in 
2008  dollars).  The  benefits  are  primarily 
from  reduced  premature  mortality. 

See  EPA’s  docket  for  this  rule  and 
http:/ /www.epagov/airmarkets/progress/ 
ARP_4.html. 


45316 


Federal  Register/ Vol.  75,  No.  147 /Monday,  August  2,  2010 /Proposed  Rules 


NOx  SIP  Call  NOx  Budget  Trading 
Program — Emissions  Reductions.  From 
2003-2008,  the  NBP  reduced  ozone 
season  NOx  emissions  throughout  the 
NOx  SIP  Call  region  each  year.  Results 
of  the  program  include: 

•  In  2008,  NBP  ozone  season  NOx 
emissions  totaled  481,420  tons,  which  is 
62  percent  below  2000  levels  and  9 
percent  below  the  2008  NOx  emissions 
cap.  Emissions  were  also  below  the  caps 
in  2006  and  2007. 

•  The  average  NOx  emissions  rate  for 
the  10  highest  electric  demand  days  (as 
measured  by  megawatt  hours  of 
generation)  consistently  fell  every  year 
of  the  NBP. 

•  The  largest  NOx  emissions 
reductions  and  8-hour  ozone 
concentrations  reductions  took  place 
along  the  Ohio  River  Valley,  as  was 
projected  by  EPA  air  quality  models  of 
the  NOx  SIP  Call. 

•  Noticeable  improvements  in 
ambient  concentrations  of  ozone  have 
been  measured  across  the  region. 

•  Of  the  104  areas  in  the  eastern 
United  States  designated  to  be  in 
nonattainment  for  the  1997  8-hour 
ozone  NAAQS  in  2004,  88  areas  (85 
percent)  had  ozone  air  quality  better 
than  the  level  of  the  1997  standard  in 
2008.  8-hour  ozone  concentrations  were 
10  percent  lower  in  2008  than  in  2001. 
This  decline  is  largely  due  to  reductions 
in  NOx  emissions  required  by  the  NOx 
SIP  Call  rule.®® 

Over  the  past  several  years  a  series  of 
studies  ®®  ^  have  evaluated  the  NOx 
SIP  Call  and  the  link  between 
decreasing  NOx  emissions  and 
decreasing  ozone  concentrations.  These 
studies  demonstrate  that  the  NOx  SIP 
Call  has  been  effective  in  improving 
ozone  air  quality  in  the  eastern  U.S. 

EPA  stopped  administering  the  NBP 
at  the  conclusion  of  2008  control  period. 
States  still  have  the  emissions 
reductions  requirements  under  the  NOx 
SIP  Call  and  can  use  the  CAIR  NOx 
ozone  season  trading  program  to  meet 
these. 


®®U.S.  EPA,  Our  Natiotj’s  Air  Status  and  Trends 
through  2008,  Office  of  Air  Quality  Planning  and 
Standards,  EPA^54/R-09-002,  Research  Triangle 
Park,  NC,  pp.  1,17. 

*®Gego,  E.,  P.S.  Porter,  A.  Gilliland,  and  S.T.  Rao, 
2007:  Observation-Based  Assessment  of  the  Impact 
of  Nitfogen  Oxides  Emissions  Reductions  on  Ozone 
Air  Quality  over  the  Eastern  United  States.  J.  Appl. 
Meteor.  Climatol.,  46,  994-1008. 

*’Godowitch,  J.M.,  Hogfrefe,  C.,  &  Rao,  S.T.  2008. 
Diagnostic  analyses  of  a  regional  air  quality  model: 
Changes  in  modeled  processes  affecting  ozone  and 
chemical-transport  indicators  from  NOx  point 
source  emission  reductions.  loumal  of  Geophysical 
Research.  113,  D19303,  doi:10.1029/2007ID009537. 

Godowitch,  J.M.,  Gilliland,  A.B.,  Draxler,  R.R., 
and  Rao,  S.T.  2008.  Modeling  assessment  of  point 
source  NOx  emission  reductions  on  ozone  air 
quality  in  the  eastern  United  States.  Atmospheric 
Environment,  42  (1),  87-100. 


See  EPA’s  docket  for  this  rule  for 
more  details  on  the  results  of  the  NOx 
Budget  Trading  Program,  or  see  http:// 
WWW. epagov/airmarkets/ progress/ 
NBP_4.html. 

CAIR — Emissions  Reductions. 
Anticipation  of  the  CAIR  regional 
program  in  2008  resulted' in  an 
additional  2.8  million  tons  of  SO2 
reductions  from  2005  levels  in  the 
eastern  United  States,  bringing 
emissions  well  under  the  2010  Title  IV 
cap.  The  NOx  annual  and  ozone  season 
programs  began  on  January  1  and  May 
1,  2009,  respectively.  The  SO2  program 
began  on  January  1,  2010.  The  CAIR  cap 
and  trade  prograrhs  remain  in  effect, 
consistent  with  the  Court’s  remand,  in 
order  to  benefit  public  health  and  the 
environment,  until  EPA  replaces  the 
rule. 

Allowance  trading.  Because  of  the 
ease  with  which  allowances  can  be 
banked,  bought  and  sold,  and 
transferred  in  the  trading  programs, 
robust  allowance  trading  markets  have 
developed  over  the  past  fifteen  years, 
along  with  considerable  banking  of 
allowances. 

Allowance  prices  and  trading  activity 
under  the  trading  programs  were 
reduced  in  2008  in  response  to  the 
Court’s  July  2008  decision  in  North 
Carolina  v.  EPA  granting  petitions  for 
review  of  CAIR.  However,  the  allowance 
markets  remained  active.  For  a  recent 
assessment  on  allowance  markets,  see 
http ://  WWW.  epagov/airmarkets/ 
resource/docs/marketassessmnt.pdf. 

Transaction  Costs.  The  cap  and  trade 
program  results  described  previously 
are  real,  measurable,  and  very 
significant.  These  results  demonstrate 
that  cap  and  trade  is  a  policy  tool  that 
can  achieve  cost-effective,  broad 
reductions  quickly  to  improve  human 
health  and  the  environment  and  help 
states  meet  their  obligations  to  attain  the 
NAAQS.  While  some  have  suggested 
that  transaction  costs  associated  with 
cap  and  trade  programs  were  high  or 
problematic,  EPA  has  found  no 
indication  that  this  is  the  case. 
Transaction  costs  are  important  because 
they  can  diminish  the  incentive  to  trade 
or  the  amount  traded. 

In  fact,  few  empirical  studies  on 
transaction  costs  have  been  done.  EPA 
has  searched  the  literature  and 
compiled  a  list  of  anecdotal  discussions 
on  transaction  costs,  including  a  study 
of  the  ARP’s  SO2  cap  and  trade  program 
by  Ellerman  ^2  of  MIT,  published  in 
2004.  Ellerman  suggests  that,  while  no 


Ellerman,  A.  Denny.  2004.  “The  U.S.  SO2  Cap- 
and-Trade  Programme,”  Tradeable  Permits:  Policy 
Evaluation,  Design  and  Reform,  chapter  3,  pp.  71- 
97,  OECD. 


comprehensive  study  has  been 
conducted  on  the  subject,  “*  *  *  the 
creation  of  a  standard  unit  of  account  in 
allowances  and  the  lack  of  any  review 
requirement  for  trading  has  avoided  the 
very  large  transactions  costs  that  limited 
*  *  *  earlier  experiments  with 
emissions  trading.”  Other  studies  (see 
Schennach,  2000  ^®)  suggest  transaction 
costs  are  about  one  percent  of  the 
allowance  price.  An  industry  expert, 
Gary  Hart,®^  suggested  that  a  typical  fee 
charged  by  a  brokerage  firm  is  $0.50  for 
each  SO2  allowance. 

Tietenberg,  in  his  book.  Emissions 
Trading  Principles  and  Practice, 
explains  the  role  of  transaction  costs 
and  their  impact  on  trading.  Note  that 
Tietenberg  and  many  economists  use 
the  word,  “permits,”  in  the  same  way 
EPA  uses  the  word,  “allowances.” 

Tietenberg  defines  transactions  costs 
as  “the  costs,  other  than  price,  incurred 
in  the  process  of  exchanging  goods  and 
services.  These  include  the  costs  of 
researching  the  market,  finding  buyers 
or  sellers,  negotiating  and  enforcing 
contracts  for  permit  transfers, 
completing  all  the  regulatory 
paperwork,  and  making  and  collecting 
payments.”  He  also  describes  how  to 
lower  transaction  costs,  as  follows: 
“Transaction  costs  can  be  lowered  by 
making  permit  transactions  transparent, 
by  the  availability  of  exchanges  and 
knowledgeable  brokers,  and  by  the 
sharing  of  information  on  the 
availability  of  cost-effective  abatement 
technologies,  while  administrative  costs 
can  be  lowered  by  continuous  emissions 
monitoring  and  by  software  that 
streamlines  monitoring  and 
reporting.”®’’  He  goes  on  to  say,  “Price 
transparency  (making  prices  public)  can 
reduce  the  uncertainty  associated  with 
trading  and  facilitate  negotiations  about 
price  and  quantity.  One  good  example  is 
[the]  public  auctions  held  each  spring 
for  the  Sulfur  Allowance  Program 
[ARP].”®®  ' 

Tietenberg  contrasts  EPA’s  earlier 
credit-based  trading  programs  in  the 


Schennach,  S.M.  2000.  The  Economic.s  of 
Pollution  Permit  Banking  in  the  Context  of  Title  IV 
of  the  1990  Clean  Air  Act  Amendments.  Journal  of 
Environmental  Economics  and  Management  40(3): 
189-210. 

S'*  Personal  communication  with  Gary  Hart,  ICAP- 
United,  June  25,  2007  as  quoted  in  Napolitano,  S., 

J.  Schreifels,  G.  Stevens,  M.  Witt,  M.  LaCount,  R. 
Forte,  &  K.  Smith.  2007.  “The  U.S.  Acid  Rain 
Program:  Key  Insights  from  the  Design,  Operation, 
and  Assessment  of  a  Cap-and-Trade  Program.” 
Electricity  Journal.  Aug/Sept.  2007,  Vol.  20,  Issue 
7.  doi:10.1016/j.tej.2007.07.001. 

s®  Tietenberg,  T.H.  2006.  Emissions  Trading 
Principles  and  Practice.  Washington,  DC.  Published 
by  Resources  for  the  Future, 
ss/bid.,  p.  41. 
s7/bid.,  p.  73. 
s“/bjd.,  pp.  70-71. 
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1970s  and  1980s  (U.S.  Emissions 
Trading  Program  (ETP))  with  cap  and 
trade  programs,  such  as  the  Acid  Rain 
Program  for  SO2.  He  says  that  while 
credit-based  programs  “typically 
involved  a  considerable  amount  of 
regulatory  oversight  at  each  step  of  the 
process  (e.g.,  certification  of  credits  and 
approval  of  each  trade),”  cap  and  trade 
programs  use  instead  a  system  “that 
compares  actual  and  authorized 
emissions  at  the  end  of  the  year,  which 
can  lower  transactions  costs”  compared 
to  a  credit  program. 

All  the  features  Tietenberg  highlights 
comprise  fundamental  aspects  of  EPA’s 
cap  and  trade  program  design.  Program 
design  remains  one  of  the  principle 
ways  to  ensure  lower  transaction  costs. 
Over  the  last  15  years,  EPA’s  state-of- 
the-art  information  management  system 
has  evolved  in  parallel  with  the 
advancement  of  technology  in  order  to 
offer  platforms  for  reporting  and 
.  receiving  data  and  for  public  access. 

EPA  provides  dedicated  assistance  for 
sources,  states,  and  regions  around  the 
country  on  program  operations  and 
monitoring  and  reporting,  specifically. 
With  limited  oversight  of  transactions, 
EPA  focuses  on  recording  data  and 
information  accurately,  including 
allowance  transfers,  as  well  as  “true-up”, 
where  actual  emissions  are  reconciled 
with  allowances  held  in  accounts  for 
compliance. 

These  features  of  EPA’s  program 
management  lead  to  low  transaction 
costs.  EPA  is  attuned  to  trying  to  keep 
requirements  as  simple  and 
;  straightforward  as  possible,  and  offers 

!  substantial  and  routine  training  to 
ensure  successful  program 
implementation  and  regulatory 
compliance.  While  some  have  equated 
the  length  of  EPA’s  trading  program 
t  rules  with  higher  transaction  costs,  in 
I  fact,  the  detailed  regulatory  sections, 

I  such  as  for  allocations  and  the  stringent 
monitoring  requirements,  form  the  basis 
of  what  actually  allows  the  programs  to 
function  with  limited  oversight, 
virtually  100  percent  compliance, 
public  transparency,  and  nominal 
transaction  costs. 

For  the  ARP,  NOx  Budget  Trading 
Program,  and  CAIR  trading  programs, 

I  EPA  records  all  allowance  allocations  in 

!  accounts  in  an  electronic  allowance 
tracking  system  (currently  called  the 
I  AMS).  In  addition,  EPA  records  in  the 
AMS  all  allowance  transfers  that  are 
submitted  by  parties  for  official 
recordation.  These  allowance  accounts 
are  searchable  and  visible  to  the  public. 
The  trading  program  regulations  that 
directly  govern  allowance  trading,  i.e., 
the  regulations  governing  the 
establishment  of  allowance  accounts 


and  the  submission  of  allowance 
transfers,  are  relatively  simple  and 
establish  requirements  that  are  easy  to 
meet.  See,  e.g.,  40  CFR  96.151(a) 
(requiring  establishment  of  source 
compliance  accounts).  Allowances  may 
be  held  in  an  allowance  account  (i.e., 
banked)  for  use  or  trading  in  any  future 
year  in  which  the  trading  program 
involved  is  in  effect.  See,  e.g.,  40  CFR 
96.155  (allowing  banking).  Further, 
allowances  may  be  transferred  from  one 
account  to  another  with  no  restrictions 
except  the  requirements  that  the 
authorized  account  representative  of  the 
transferor  account  submit  to  EPA  a 
simple  (generally  electronic)  allowance 
transfer  form  identifying  the  allowances 
to  be  transferred  and  the  account  to 
receive  them,  and  that  the  allowances 
must  be  currently  recorded  in  the 
transferor  account.  See,  e.g.,  40  CFR 
96.160  (requiring  submission  of 
specified  allowance  transfer  form)  and 
96.161(a)(2)  (requiring  that  allowance  be 
in  transferor  account).  This 
transparency  of  data  and  availability  of 
information  allows  the  allowance 
market  to  function  smoothly. 

EPA  research  found  no  indications 
that  transaction  costs  have  been  a 
problem.  From  discussions  with  a 
leading  industry  consultant  we  learned 
that  there  is  enough  competition  among 
the  approximately  fifteen  brokerage 
houses  that  any  attempt  at  charging  fees 
in  excess  of  market  standards  will  be 
bid  down  through  competition. In 
many  instances,  clients  can  negotiate 
fees  even  lower  than  market  averages. 
Financial  exchanges,  such  as  the 
Chicago  Climate  Exchange  and  New 
York  Mercantile  Exchange,  added  SO2 
and  NOx  allowances  to  their  list  of 
commodities.  Prior  to  the  vacatur  of 
CAIR,  transaction  costs  (broker  fee  as  a 
percent  of  allowance  price)  were 
estimated  at  less  than  0.2  percent  for 
SO2,  less  than  1.8  percent  for  seasonal 
NOx,  and  less  than  0.5  percent  for 
annual  NOx.^“°  These  transaction  costs 
are  low  and  not  expected  to  affect 
program  outcome. 

In  summary,  EPA  believes  its  cap  and 
trade  programs  functioned  efficiently 
and  did  not  result  in  high  transaction 
costs  Tor  several  reasons.  First,  in 
developing  the  regulations  for  the 
trading  programs,  EPA  strove  to  make 
the  programs  as  transparent  as  possible 
in  order  to  ensure  that  relevant  data 
were  available  to  the  market,  to 
minimize  regulatory  oversight  of  trading 
activity,  and  to  let  the  market  work 

Memo  from  ICF  International  to  EPA  Clean  air 
Markets  Division,  September  17,  2008.  Transaction 
Costs  in  Allowance  Trading  Markets. 

'«°Ibid. 


unhampered.  Strong  markets  exist  that 
have  seen  upwards  of  273  million  SO2 
allowances  transferred  to  date. 
Educational  and  professional 
associations  that  hold  regular 
conferences  for  members,  regulated 
entities,  government  agents,  and  the 
public  have  existed  to  increase 
transparency  of  information  and 
exchange  ideas  on  cap  and  trade 
programs  for  more  than  a  decade. 

Further,  EPA  is  not  aware  of  any 
source  participating  in  the  trading 
programs  over  the  past  15  years  that 
expressed  concern  about  the  costs  of 
making  allowance  transfers.  For 
example,  EPA  has  received  no  comment 
in  the  rulemaking  proceedings  for  the 
trading  programs  raising  concern  about 
the  level  of  transactions  costs  for 
allowance  transfers  under  these 
programs,  and  no  party  challenged  the 
allowance  transfer  provisions  on  appeal 
of  any  of  the  trading  program  rules. 

In  addition,  all  available  information 
indicates  that  actual  transactions  costs 
are  very  low.  For  a  list  of  some  articles 
written  by  scholars  and  economists  over 
the  past  15  years  on  transaction  costs, 
see  the  docket  for  this  rule. 

f.  How  the  Remedy  in  the  Proposed  FIPs 
Is  Consistent  With  the  Court’s  Opinions 

The  proposed  remedy  discussed  in 
this  section  effectuates  the  statutory  goal 
of  prohibiting  sources  within  the  state 
from  contributing  to  nonattainment  or  • 
interfering  with  maintenance  in  any 
other  state.  See  North  Carolina,  531  F.3d 
at  908.  The  proposed  FIPs  eliminate  all 
or  the  emissions  that  EPA  has  identified 
as  significantly  contributing  to 
downwind  nonattainment  or 
interference  with  maintenance  in 
today’s  proposed  action  by  requiring 
sources  to  participate  in  emissions 
trading  programs  that  allow  intrastate 
trading  and  limited  interstate  trading, 
and  that  also  include  provisions  to 
ensure  that  no  state’s  emissions  exceed 
that  state’s  budget  with  variability  limit. 
These  assurance  provisions,  combined 
with  the  requirement  that  all  sources 
hold  emissions  allowances  sufficient  to 
cover  their  emissions,  effectuate  the 
requirement  that  emissions  reductions 
occur  “within  the  State.” 

A  state’s  “significant  contribution”  is 
the  portion  of  emissions  that  must  be 
eliminated. State  budgets  represent 
EPA’s  estimate  of  the  remaining 
emissions  after  elimination  of 
significant  contribution,  but  in  actuality 

Note  that  in  cases  where  EPA  has  not  fully 
identified  the  quantity  of  emissions  that  represent 
significant  contribution  or  interference  with 
maintenance,  state  budgets  define  the  emissions 
that  remain  after  the  part  that  has  been  identified 
is  eliminated. 
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the  amount  of  remaining  emissions  may 
vary.  As  explained  in  greater  detail 
previously,  both  the  budgets  and  the 
assurance  provisions  recognize  the 
inherent  variability  in  state  EGU 
emissions.  EPA  recognizes  that  shifts  in 
generation  due  to,  among  other  things, 
changing  weather  patterns,  demand 
growth,  or  disruptions  in  electricity 
supply  from  other  units  can  affect  the 
amount  of  generation  needed  in  a 
specific  state  and  thus  bas^jline  EGU 
emissions  from  that  state.  Because 
states’  baseline  emissions  are  variable, 
their  remaining  emissions  after  all 
significant  contribution  is  eliminated 
are  also  variable.  In  other  words,  EGU 
emissions  in  a  state,  whose  sources  have 
installed  all  controls  and  taken  all 
measures  necessary  to  eliminate  its 
significant  contribution,  could  in  fact 
exceed  the  state  budget  without 
variability.  For  this  reason,  the 
assurance  provisions  limit  a  state’s 
emissions  to  the  state’s  budget  with 
variability  limit. 

In  addition,  the  requirement  that  all 
sources  hold  emissions  allowances  (and 
the  fact  that  the  total  number  of 
emissions  allowances  allocated  will  be 
equal  to  the  sum  of  all  state  budgets 
without  variability)  ensures  that  the  use 
of  variability  limits  both  takes  into 
account  the  inherent  variability  of 
baseline  EGU  emissions  in  individual 
states  (i.e.,  the  variability  of  total  state 
EGU  emissions  before  the  elimination  of 
significant  contribution)  and  recognizes 
that  this  variability  is  not  as  great  in  a 
larger  region. 

The  variability  of  emissions  across  a 
larger  region  is  not  as  large  as  the 
variability  of  emissions  in  a  single  state 
for  several  reasons.  Increased  EGU 
emissions  in  one  state  in  one  control 
period  often  are  offset  by  reduced  EGU 
emissions  in  another  state  within  the 
control  region  in  the  same  control 
period.  In  a  larger  region  that  includes 
multiple  states,  factors  that  affect 
electricity  generation,  and  thus  EGU 
emissions  levels,  are  more  likely  to  vary 
significantly  within  the  region  so  that 
resulting  emissions  changes  in  different 
parts  of  the  region  are  more  likely  to 
offset  each  other.  For  example,  a  broad 
region  can  encompass  states  with 
differing  weather  patterns,  with  the 
result  that  increased  electricity  demand 
and  emissions  due  to  weather  in  one 
state  may  be  offset  by  decreased  demand 
and  emissions  due  to  weather  in  another 
state.  By  further  example,  a  broad  region 
can  encompass  states  with  differing  ^ 
types  of  industrial  and  commercial 
electricity  end-users,  with  the  result  that 
changes  in  electricity  demand  and 
emissions  among  the  States  due  to  the 
effect  of  economic  changes  on  industrial 


and  commercial  companies  may  be 
offsetting.  Similarly,  because  states  in  a 
broad  region  may  vary  in  their  degree  of 
dependence  on  fossil-fuel-based  electric 
generation,  the  impact  of  an  outage  of 
non-fossil-fuel-based  generation  (e.g.,  a 
nuclear  plant)  in  one  state  may  have  a 
very  different  impact  in  that  state  than 
on  other  states  in  the  region.  Thus,  EPA 
does  not  believe  it  is  necessary  to  allow 
total  regional  allowance  allocations  for 
the  states  covered  by  a  given  trading 
program  to  exceed  the  sum  of  all  state 
budgets  without  variability  for  these 
states. 

For  these  reasons,  the  fact  that  the 
proposed  use  of  state  budgets  with  the 
variability  limit  may  allow  limited 
shifting  of  emissions  between  states  is 
not  inconsistent  with  the  Court’s 
holding  that  emissions  reductions  must 
occur  “within  the  state.”  North  Carolina, 
531  F.3d  at  907.  Under  the  proposed 
FIPs,  no  state  may  emit  more  than  its 
budget  with  variability  limit  and  total 
emissions  cannot  exceed  the  sum  of  all 
state  budgets  without  variability.  This 
approach  takes  into  account  the 
inherent  variability  of  the  baseline 
emissions  without  excusing  any  state 
from  eliminating  its  significant 
contribution.  It  is  thus  consistent  with 
the  statutory  mandate  of  section 
110(a)(2)(D)(i)(I)  as  interpreted  by  the 
Court. 

g.  Why  EPA  Is  Proposing  the  State 
Budgets/Limited  Trading  Option 

The  FIPs  that  EPA  is  proposing  use 
the  State  Budgets/Limited  Trading 
remedy  to  eliminate  all  of  the  significant 
contribution  and  interference  with 
maintenance  that  EPA  has  identified. 
This  remedy — which  would  use  state 
budgets  [see  section  IV)  and  allow  full 
trading  within  each  state  and  limited 
trading  outside  of  each  state — would  be 
a  cost-effective  method  for  eliminating 
all  or  part  of  each  state’s  emissions  that 
constitute  a  significant  contribution  and 
interfere  with  maintenance,  would  be 
consistent  with  the  Court’s  decision  in 
North  Carolina  v.  EPA,  and  would 
address  the  issues  raised  by  the  Court. 

In  the  first  phase  (2012  and  2013),  the 
proposed  remedy  would  provide  a  new 
interstate  trading  program  that  would 
ensure  existing  and  planned  pollution 
controls  operate.  Units  would  be 
required  to  run  their  existing,  or  already 
planned,  pollution  control  devices 
when  the  units  are  operating.  The  State 
Budgets/Limited  Trading  remedy  would 
use  the  new  state  budgets  described  in 
section  IV  and  allocate  allowances  to 
individual  sources  using  a  methodology 
directly  related  to  the  methodology  used 
to  identify  emissions  that  significantly 
contribute  to  nonattainment  or  interfere 


with  maintenance  in  downwind  areas. 
EPA  believes  that  because  the  location 
of  existing  and  already  planned 
pollution  controls  for  2012  and  2013  is 
known,  the  use  of  these  budgets,  even 
without  the  added  assurance  provisions, 
would  assure  that  the  necessary 
emissions  reductions  would  occur  in 
each  state  under  the  trading  programs 
during  those  years.  The  impact  of  the 
resulting  emissions  reductions  on 
atmospheric  concentrations  of 
particulate  matter  and  other  pollution, 
and  subsequent  benefits  for  the 
environment  and  human  health,  would 
be  significant  and  are  described  in 
sections  III.B  and  IX.  The  proposed 
remedy  would  offer  the  most 
expeditious  approach  practicable  for 
compliance  in  2012-2013,  given  the 
short  time  available  for  sources,  states, 
and  EPA  to  implement  a  transition  from 
CAIR.  While  there  is  some  uncertainty 
about  how  quickly  units  potentially 
capable  of  switching  fuels  would 
actually  be  able  to  implement  such  fuel 
switching,  the  banking  provisions  of  the 
State  Budgets/Limited  Trading  approach 
would  provide  incentives  to  reduce 
emissions  as  quickly  and  early  as 
possible.  The  trading  provisions  would 
provide  flexibility  for  sources  to 
purchase  allowances  in  the  meantime, 
without  the  risks  of  unexpected  high 
costs,  non-compliance,  or  the  inability 
to  operate  if  unable  to  switch  fuels.  The 
remedy  would  be  relatively  easy  for 
sources  and  states  to  understand  and 
follow  as  they  transition  from  prior 
trading  programs  to  a  new  regime, 
beginning  in  2014,  that  would  include 
limits  on  interstate  trading. 

The  second  phase  would  begin  in 
2014  with  tighter  state-specific  SO2  caps 
for  states  in  the  more  stringent  group  1 
tier  to  address  significant  contribution 
and  interference  with  maintenance.  In 
addition,  assurance  provisions  limiting 
interstate  trading  would  become 
effective  in  each  state.  This  approach  in 
the  proposed  remedy,  which  is  modeled 
in  several  ways  after  the  approaches  of 
the  ARP  and  NBP  programs,  is  likely  to 
lead  to  virtually  100  percent 
compliance.  The  approach  ensures  that, 
as  we  see  economic  growth,  future  air 
quality  is  not  compromised  and  states 
can  depend  on  emissions  reductions  in 
meeting  local  air  quality  goals. 

The  limited  interstate  trading 
permitted  in  this  proposed  remedy 
would  address  some  of  the  problematic 
issues  identified  in  the  alternative 
options  discussed  later,  such  as,  under 
the  intrastate  trading  option,  concerns 
about  the  administrative  burden  and 
needed  resources  associated  with 
administering  82  new  trading  programs 
(with  82  new  sets  of  allowances). 
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conducting  82  annual  auctions, 
concentrated  allowance  market  power 
within  individual  states,  and  regional 
electricity  reliability.  In  particular,  the 
interstate  trading  component  with 
assurance  provisions  would  mean  that 
allowances  issued  for  one  state  for  a 
trading  program  could  be  used  in  any  of 
the  States  included  in  the  respective 
trading  program.  This  feature  of  the 
proposed  remedy  would  create  a 
regionwide  allowance  market,  rather 
than  single-state  allowance  markets 
where  individual  owners  of  sources 
would  be  much  more  likely  to  have 
market  power  (see  discussion  later  in 
section  V.D.5).  Further,  the  interstate 
trading  component  with  assurance 
provisions  would  provide  source 
owners  with  much  more  flexibility  to 
ensure  electric  reliability  in  the  event  of 
future  variability  in  electricity  demand 
(e.g.,  due  to  weather  or  economic 
changes)  or  in  the  availability  of  specific 
individual  electricity  generation 
facilities. 

In  addition,  the  proposed  State 
Budgets/Limited  Trading  remedy 
provides  reductions  at  a  lower  cost  than 
the  direct  control  option  described  later 
and  is  flexible  enough  to  accommodate 
unit-specific  circumstances.  In  contrast, 
the  direct  control  option  described  later 
would  involve  a  complex  process  of 
determining  unit-by-unit  emissions 
limits  that  might  need  to  take  account 
of  unit-specific  circumstances. 

Moreover,  this  optipn  would  be  roughly 
$600  million  (2006$)  more  expensive 
than  the  proposed  remedy  in  2012.  See 
section  V.E  for  more  details  on  projected 
costs  and  emissions. 

In  summary,  EPA  believes  that 
interstate  trading,  although  limited  by 
the  assurance  provisions,  would  allow 
source  owners  to  choose  among  several 
compliance  options  to  achieve  required 
emissions  reductions  in  the  most  cost- 
effective  manner,  such  as  installing 
controls,  changing  fuels,  reducing 
utilization,  buying  allowances,  or  any 
combination  of  these  actions.  Interstate 
trading  with  assurance  provisions 
would  also  allow  the  electricity  sector  to 
continue  to  operate  as  an  integrated, 
interstate  system  able  to  provide  electric 
reliability.  Compared  to  the  alternative 
options,  EPA  believes  the  State  Budgets/ 
Limited  Trading  remedy  would  provide 
the  greatest  flexibility  to  companies 
complying  with  the  rules  and  is  the 
approach  most  likely  to  achieve  the 
goals  and  principles  outlined  in  section 
.  III.C. 

The  proposed  remedy  provides 
intrastate  and  interstate  trading 
components  that  simplify 
implementation  for  EPA  (and,  where 
applicable,  states)  and  sources  and 


results  in  cost-effective  achievement  of 
required  emissions  reductions.  Resource 
needs  for  EPA  and  sources  to  implement 
the  proposed  remedy  are  expected  to  be 
comparable  to  the  resources  necessary 
to  implement  CAIR. 

EPA  believes  the  State  Budgets/ 
Limited  Trading  proposed  remedy 
provides  more  assurance  that  the 
emissions  levels  necessary  to  address 
NAAQS  nonattainment  are  not 
exceeded  than  most  previous  regulatory 
programs  such  as  rate-based  direct 
control  programs  and  even 
nonattainment  plans,  none  of  which 
places  an  absolute  cap  on  emissions. 

EPA  has  pointed  out,  in  contrast,  that 
the  results  from  cap  and  trade  programs 
such  as  the  Acid  Rain  and  NOx  Budget 
Trading  programs  demonstrate  how 
substantial  emissions  reductions  have 
been  delivered  throughout  the 
respective  covered  region  with  high 
levels  of  compliance,  at  low  costs,  and 
with  significant  health  and  ecological 
benefits.  The  proposed  State  Budgets/ 
Limited  Trading  remedy  provides  added 
assurance  that  emissions  reductions 
now  will  occur  on  a  state-by-state  basis, 
not  just  overall  at  a  regional  level.  These 
assurance  provisions  would  prohibit 
states  from  exceeding  their  state-level 
budgets  with  variability  limits  and 
impose  stringent  and  costly  allowance 
surrender  requirements  that  are  known 
upfront  to  deter  exceedances.  EPA  is 
confident  that  the  proposed  program  is 
both  reasonable  to  implement  and 
stronger  than  the  alternative  options. 

Additionally,  this  remedy  approach 
and  the  method  EPA  proposes  for 
determining  significant  contribution 
together  provide  a  workable  regulatory 
structure  for  not  only  dealing  with  the 
transport  problem  for  the  existing 
NAAQS,  but  also  would  be  usable  in  the 
years  ahead  when  EPA  considers  further 
revisions  of  the  NAAQS,  notably  for 
ozone  and  fine  particles.  EPA  requests 
comment  on  the  State  Budgets/Limited 
Trading  proposed  remedy.  EPA  is  also 
requesting  comment  on  the  two  options 
described  later  in  sections  V.D.5  and 
V.D.6. 

h.  Other  Limited  Interstate  Trading 
Options  Evaluated 

EPA  considered  a  range  of  ways  to 
create  an  interstate-trading-with- 
. limitations  option  consistent  with  the 
direction  provided  by  the  Court.  One 
option  considered  was  to  put  in  place 
simultaneously  intrastate  trading  with 
direct  control  requirements  and 
interstate  trading  with  direct  control 
-  requirements.  The  challenges  associated 
with  developing  direct  control 
requirements  are  discussed  in  section 
V.D.6  later. 


EPA  also  considered  interstate  trading 
with  backstop  provisions,  which  were 
rejected  as  not  workable.  EPA 
considered  a  backstop  provision  that 
prohibited  the  units  in  a  state  from 
future  participation  in  the  interstate 
trading  program  if  the  state’s  emissions 
in  a  control  period  in  any  year  exceeded 
the  state’s  budget  with  variability.  In 
that  event,  the  units  would  be  limited  to 
intrastate  trading  only  in  the  control 
period  of  the  next  year.  This  is  not 
EPA’s  proposed  option  because  data  on 
annual  emissions  are  not  final  until 
several  months  into  the  next  year, 
making  it  hard  for  the  units  in  a  state 
to  know  early  enough  whether  they 
would  be  in  the  interstate  trading 
program  or  an  intrastate  trading  program 
for  that  next  year.  This  would  make 
compliance  planning  and 
implementation  of  compliance  plans 
extremely  difficult  and  adversely  affect 
allowance  markets. 

In  summary,  EPA  rejected  these 
alternatives  as  more  complicated  and 
perhaps  problematic  to  implement. 
Instead,  EPA  is  proposing  the  State 
Budgets/Limited  Trading  remedy, 
which  i^  similar  in  many  ways  to  the 
approaches  implemented  in  the  past 
that  have  succeeded  in  reducing 
emissions.  However,  in  order  to  address 
the  Court’s  concerns  about  trading,  the 
proposed  remedy  includes  assurance 
provisions  to  ensure  that  the  remedy 
removes  each  upwind  state’s  significant' 
contribution  and  interference  with 
maintenance.  The  “Other  Remedy 
Options  Evaluated”  TSD  in  the  docket 
contains  greater  detail  on  the 
deliberations  undertaken  to  evaluate 
other  options  for  this  rulemaking. 

i.  Structure  and  Key  Elements  of 
Proposed  Transport  Rule  Trading 
Program  Rules  for  State  Budgets/ 
Limited  Trading 

This  preamble  section  describes  the 
structure  and  key  elements  of  the 
proposed  Transport  Rule  trading 
program  rules  for  the  State  Budgets/ 
Limited  Trading  remedy  in  the 
proposed  FIPs.  Proposed  regulatory  text 
that  would  be  added  to  the  Code  of 
Federal  Regulations  if  this  option  is 
finalized  appears  at  the  end  of  this 
notice.  EPA  requests  comment  on  the 
structure  and  key  elements  of  the 
program  as  well  as  on  the  proposed 
regulatory  text. 

In  order  to  make  the  proposed  FIP' 
trading  program  rules  as  simple  and 
consistent  as  possible,  EPA  designed 
them  so  that  the  proposed  rules  for  each 
of  the  trading  programs  [i.e.,  the 
Transport  Rule  NOx  Annual  trading 
program.  Transport  Rule  NOx  Ozone 
Season  trading  program.  Transport  Rule 
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SO2  Group  1  trading  program,  and 
Transport  Rule  SO2  Group  2  trading 
program)  would  be  parallel  in  structure 
and  contain  the  same  basic  elements. 

For  example,  the  proposed  rules  for  the 
Transport  Rule  NOx  Annual,  NOx 
Ozone  Season,  SO2  Group  1,  and  SO2 
Group  2  trading  programs  would  be 
located,  respectively,  in  subparts 
AAAAA,  BBBBB,  CCCCC,  and  DDDDD 
of  Part  97.  Moreover,  the  order  of  the 
specific  provisions  for  each  trading 
program  would  be  same,  and  the 
provisions  would  have  parallel 
numbering.  The  key  elements  of  the 
proposed  Transport  Rule  trading 
program  rules  are  discussed  later. 

(1)  General  Provisions 

(i)  §§97.402  and  97.403,  97.502  and 
97.503,  97.602  and  97.603,  and  97.702 
and  97.703 — Definitions  and 
Abbreviations 

The  definitions  and  measurements, 
abbreviations,  and  acronyms  would  be 
the  same  in  all  four  proposed  Transport 
Rule  tra'ding  programs,  except  where 
necessary  to  reflect  the  different 
pollutants  (NOx  and  SO2),  control 
periods  (for  NOx,  annual  and  ozone 
season),  and  geographic  coverage  (for 
SO2,  Group  1  and  Group  2)  involved. 
Moreover,  many  of  the  definitions 
would  be  essentially  the  same  as  those 
used  in  prior  EPA-administered  trading 
programs,  in  some  cases  with 
modifications  to  reflect  the  specific, 
proposed  Transport  Rule  trading 
program  involved.  For  example,  the 
definitions  of  “unit”  and  “source”  would 
be  the  same  as  in  prior  trading 
programs.  As  a  further  example,  the 
definitions  of  “allowance  transfer 
deadline,”  “owner,”  and  “operator” 
would  be  the  same  as  in  prior  trading 
programs,  except  for  references  to 
Transport  Rule  NOx  Annual  allowances. 
Transport  Rule  NOx  Ozone  Season 
allowances.  Transport  Rule  SO2  Group  1 
allowances,  or  Transport  Rule  SO2 
Group  2  allowances  or  Transport  Rule 
NOx  Annual  units  and  sources. 
Transport  Rule  NOx  Ozone  Season  units 
and  sources.  Transport  Rule  SO2  Group 
1  units  and  sources,  or  Transport  Rule 
SO2  Group  2  units  and  sources,  as 
appropriate.  As  a  further  example,  the 
term  “Allowance  Management  System” 
would  be  used  instead  of  the  term 
“Allowance  Tracking  System”  but 
would  have  essentially  the  same 
definition,  while  referencing  the  type  of 
allowances  appropriate  for  the  proposed 
Transport  Rule  trading  program 
involved.  As  a  further  example, 
“continuous  emission  monitoring 
system”  is  essentially  the  same  as  in 
prior  trading  programs,  except  for 


references  to  the  proposed  Transport 
Rule  trading  program  rules. 

Some  defi^nitions  would  be  similar  to 
those  used  in  prior  EPA-administered 
trading  programs  but  with  some 
substantive  differences.  For  example, 
the  definitions  of  “cogeneration  unit” 
and  “fossil-fuel-fired,”  used  in  the 
applicability  provisions  and  discussed 
in  this  section  of  the  preamble,  would 
be  similar  to  those  in  prior  trading 
programs  but  with  changes  to  minimize 
the  need  for  data  concerning  individual 
units  or  combustion  devices  for  periods 
before  1990. 

A  few  new  definitions  would  be 
included  to  reflect  unique  provisions  of 
the  proposed  Transport  Rule  trading 
programs.  For  example,  the  terms, 
“owner’s  assurance  level”  and  “owner’s 
share”,  would  be  used  in  the  Transport 
Rule  assurance  provisions  and  defined 
in  the  proposed  Transport  Rule  trading 
program  rules.  The  assurance  provisions 
are  discussed  previously  in  section 
V.D.4.b. 

(ii)  §§97.404  and  97.405,  97.504  and 
97.505,  97.604  and  97.605,  and  97.704  • 
and  97.705 — Applicability  and  Retired 
Units 

The  applicability  provisions  would  be 
the  same  for  each  of  the  proposed 
Transport  Rule  trading  programs,  except 
that  the  provisions  would  reflect 
(through  the  definition  of  “state”) 
differences  in  the  specific  states  whose 
EGUs  are  covered  by  the  respective 
Transport  Rule  trading  programs  (as 
discussed  in  section  IV. D  of  this 
preamble).  In  general,  the  proposed 
Transport  Rule  trading  programs  would 
cover  fossil  fuel-fired  boilers  and 
combustion  turbines  serving  an 
electrical  generator  vvith  a  nameplate 
capacity  exceeding  25  MWe  and 
producing  power  for  sale,  with  the 
exception  of  certain  cogeneration  units 
and  solid  waste  incineration  units.  The 
applicability  provisions  are  discussed 
previously  in  section  V.D.4.b. 

The  provisions  exempting 
permanently  retired  units  from  most  of 
the  requirements  of  the  Transport  Rule 
trading  programs  would  be  the  same  for 
each  of  the  trading  programs.  The 
purpose  of  the  retired  units”  exemption 
would  be  to  avoid  requiring  units  that 
are  permanently  retired  to  continue  to 
operate  and  maintain  emission 
monitoring  systems,  to  report  quarterly 
emissions,  and  to  hold  allowances,  as  of 
the  allowance  transfer  deadline, 
sufficient  to  cover  their  emissions 
determined  in  accordance  with  the 
monitoring  and  reporting  requirements. 
Consequently,  the  retired  unit 
provisions  would  exempt  these  units 
from  the  rule  sections  imposing  the 
relevant  monitoring,  recordkeeping,  and 


reporting  requirements  and  allowance-  I 

holding  requirements.  However,  an  -  I 
owner  would  include  each  of  these  | 

permanently  retired  units  that  it  owns  I 
in  determining  whether  and,  if  so,  how  | 
many  allowances  the  owner  would  be  | 
required  to  surrender  in  compliance  I 

with  the  assurance  provisions.  As  | 

discussed  earlier  in  this  section,  while  | 
these  units  would  have  zero  emissions  I 
once  they  are  permanently  retired,  the  I 
units  could  continue  to  receive  | 

allowance  allocations  for  several  years  I 

thereafter.  Consequently,  an  owner  | 

would  include  these  units  in  | 

determining  whether  the  owner’s  share  I 
of  total  emissions  of  covered  units  in  a  | 
state  exceeded  its  share  (generally  based  | 
on  the  allowances  allocated  to  its  units)  I 
of  the  state  budget  with  the  variability  I 
limit  and  thus  whether  the  owner  would  I 
have  to  surrender  allowances  under  the  | 
assurance  provisions.  I 

The  exemption  for  a  retired  unit  | 

would  begin  on  the  day  the  unit  is  I 

permanently  retired.  The  unit’s  | 

designated  representative  (i.e.,  the  | 

person  authorized  by  the  owners  and  | 

operators  to  make  submissions  and  I 

handle  other  matters)  would  be  required  ! 
to  submit  notification  to  the 
Administrator  within  30  days  of  the 
unit’s  permanent  retirement. 

The  retired  unit  exemption  provisions  j 
would  not  directly  address  any  permit-  1 
related  matters  concerning  these  units. 

This  would  be  consistent  with  the 
general  approach  under  the  Transport 
Rule  trading  program  rules  of  leaving 
permitting  matters  largely  to  be 
addressed  by  the  existing,  applicable 
state  and  federal  title  V  permit 
programs.  Permitting  is  discussed  in 
section  VIII  of  this  preamble. 

(iii)  §§97.406,  97.506,  97.606,  and 
97.706 — Standard  Requirements 

.  The  basic  requirements  applicable  to 
owners  and  operators  of  units  and 
sources  covered  by  the  proposed 
Transport  Rule  trading  programs  and 
presented  as  standard  requirements 
would  include:  Designated 
representative  requirements;  emissions 
monitoring,  reporting,  and 
recordkeeping  requirements;  emissions 
requirements  comprising  emissions 
limitations  and  assurance  provisions; 
permit  requirements;  additional 
recordkeeping  and  reporting 
requirements;  liability  provisions;  and 
provisions  describing  the  effect  of  the 
Transport  Rule  trading  program 
requirements  on  other  Act  provisions. 

The  paragraphs,  in  the  standard 
requirements  section,  that  would 
address  designated  representative 
requirements  and  emissions  monitoring, 
reporting,  and  recordkeeping 
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requirements  would  reference  the 
details  of  these  requirements  in  other 
sections  of  the  proposed  Transport  Rule 
trading  program  rules. 

The  paragraphs  addressing  emissions 
requirements  would  describe  these 
requirements  in  detail  and  reference 
other  sections  that  would  set  forth  the 
procedures  for  determining  compliance 
with  the  emissions  limitations  and 
assurance  provisions.  These  paragraphs 

I  would  also  explain  that:  Transport  Rule 
NOx  Annual  allowances,  Transport  Rule 
NOx  Ozone  Season  allowances, 

Transport  Rule  SO2  Group  1  allowances, 
or  Transport  Rule  SO2  Group  2 
allowances  would  each  authorize 
emission  of  one  ton  of  emissions  under 
the  applicable  Transport  Rule  trading 
program;  such  authorizations  could  be 
terminated  or  limited  by  the 

[Administrator  to  the  extent  necessary  or 
appropriate  to  implement  any  provision 
of  the  GAA;  and  such  allowances  would 
not  constitute  a  property  right.  The 
proposed  Transport  Rule  SO2  trading 
programs  use  new  SO2  allowances  and 
not  GAA  Title  IV  allowances,  thus  the 
provisions  allowing  the  Administrator 
to  terminate  or  limit  the  Transport  Rule 
trading  program  allowances  under  this 
rule  would  not  be  contrary  to  the 
Court’s  North  Carolina  decision,  which 
addressed  the  Administrator’s  authority 
to  terminate  or  limit  Title  IV  SO2 
allowances  through  the  GAIR. 

I  The  remaining  paragraphs  in  the 
standard  requirements  section  concern 
permitting,  recordkeeping  and 
reporting,  liability  provisions,  and  the 
effect  on  other  CAA  provisions.  As 
discussed  in  section  VIII  of  this 
preamble,  the  paragraphs  concerning 
permitting  requirements  would  be 
limited  to  stating  that  no  title  V  permit 
revisions  would  be  necessary  to  account 
;  for  allowance  allocation,  holding, 
deduction,  or  transfer  and  that  the 
minor  permit  modification  procedures 
could  be  used  to  add  or  change  general 
descriptions  in  the  title  V  permits  of  the 
monitoring  and  reporting  approach  used 
by  the  units  covered  by  each  title  V 
permit.  The  paragraphs  on 
recordkeeping  and  reporting  would 
generally  require  owners  and  operators 
to  keep  on  site  for  5  years  copies  (which 
could  be  electronic)  of  certificates  of 
representation,  emissions  monitoring 
information  (including  quarterly 
I  emissions  data),  and  submissions  and 
I  records  demonstrating  compliance  with 
I  the  proposed  Transport  Rule  trading 
programs.  The  paragraphs  on  liability 
would  state  that  each  covered  source 
and  covered  unit  would  be  required  to 
I  meet  the  Transport  Rule  trading 

program  requirements,  any  provision 
applicable  to  a  source  or  designated 


representative  would  be  applicable  to 
the  source  and  unit  owners  and 
operators,  and  any  provision  applicable 
to  a  unit  or  designated  representative 
would  be  applicable  to  the  unit  owners 
and  operators.  The  paragraph  on  the 
effect  on  other  CAA  provisions  would 
state  that  the  Transport  Rule  trading 
programs  do  not  exempt  or  exclude 
owners  and  operators  from  any  other 
requirements  under  the  CAA,  an 
approved  SIP,  or  a  federally  enforceable 
permit. 

(iv)  §§96.407,  97.507,  97.607,  and 
97.707 — Computation  of  Time 

These  sections  would  clarify  how  to 
determine  the  deadlines  referenced  in 
the  proposed  Transport  Rule  trading 
program  rules.  For  example,  deadlines 
falling  on  a  weekend  or  holiday  are 
extended  to  the  next  business  day*. 

These  are  the  same  computation-of-time 
provisions  used  in  prior  EPA- 
administered  trading  programs. 

(v)  §§97.408,  97.508,  97.608,  97.708  and 
Part  78 — Administrative  Appeal 
Procedures 

Final  decisions  of  the  Administrator 
under  the  proposed  Transport  Rule 
trading  program  rules  would  be 
appealable -to  EPA’s  Environmental 
Appeals  Board  under  the  regulations 
that  are  set  forth  in  part  78  (40  CFR  part 
78)  and  are  proposed  to  be  revised  to 
accommodate  such  appeals. 

Specifically,  the  list  in  §  78.1  of  the 
types  of  final  decisions  that  could  be 
appealed  under  Part  78  would  be 
expanded  to  include  specific  types  of 
decisions  under  the  proposed  Transport 
Rule  trading  program  rules. 

Further,  under  the  approach  in  the 
existing  part  78,  an  “interested  person” 
(in  addition  to  the  official  representative 
of  owners  and  operators  or  an  allowance 
account  involved  in  a  matter)  may 
petition  for  an  administrative  appeal  of 
a  final  decision  of  the  Administrator.  In 
order  to  expand  the  “interested  person” 
definition  (which  is  currently  in  part  72 
of  the  ARP  regulations)  and  make  the 
definition  more  readily  accessible  to 
readers  of  part  78,  the  definition  would 
be  removed  from  §  72.2,  added  in  §  78.2, 
and  expanded  in  a  way  that  would 
cover  the  proposed  trading  program 
rules.  Provisions  concerning  public 
availability  of  information,  and 
provisions  concerning  computation  of 
time  (revised  to  be  consistent  with  the 
requirements  for  computation  of  time 
used  by  the  Environmental  Appeals 
Board  in  other  types  of  administrative 
proceedings),  would  also  be  moved  to 
§  78.2.  In  particular,  the  revised 
“interested  person”  definition  would 
include,  with  regard  to  a  decision 


appealable  under  Part  78,  any  person 
who — in  connection  with  the 
Administrator’s  process  of  making  that 
decision — submitted  comments, 
testified  at  a  public  hearing,  submitted 
objections,  or  submitted  their  name  to 
be  included  by  the  Administrator  in  an 
interested  persons  list. 

In  addition,  §  78.3  would  be  revised  to 
allow  for  petitions  for  administrative 
appeal  of  decisions  of  the  Administrator 
under  the  proposed  Transport  Rule 
trading  programs.  Further,  §  78.4  would 
be  expanded  to  state  that  filings  on 
behalf  of  owners  and  operators  of  a 
covered  source  or  unit  under  the 
proposed  Transport  Rule  trading 
programs  would  have  to  be  signed  by 
the  designated  representative  of  the 
source  or  unit.  Filings  on  behalf  of 
persons  with  an  interest  in  allowances 
in  an  account  in  the  proposed  programs 
would  have  to  be  signed  by  the 
authorized  account  representative  of  the 
account. 

(2)  Allowance  Allocations 

Sections  97.410  through  97.412, 

97.510  through  97.512,  97.610  through 
97.612,  and  97.710  through  97.712 
would  set  forth:  Certain  information 
related  to  allowance  allocation  and  for 
implementation  of  the  assurance 
provisions;  the  timing  for  allocation  of 
allowances  to  existing  and  new  units; 
and  the  procedures  for  new  unit 
.allocations.  In  particular,  these  sections ' 
would  include  tables  providing,  for  each 
state  covered  by  the  particular  proposed 
Transport  Rule  trading  program  and  for 
each  year,  the  state  trading  budget 
(without  the  variability  limit),  new  unit 
set-aside,  and  one-year  and  three-year 
variability  limits.  With  regard  to 
existing  units,  these  sections  would  also 
state  that  existing  units  would  be 
allocated  the  allowances  set  forth  in 
appendix  A  of  the  relevant  Transport 
Rule  trading  program  rules.  These 
allocations  would  be  permanent  (taking 
into  account  the  reductions  in 
allocations,  for  the  Transport  Rule  SO2 
Group  1  trading  program,  from  Phase  I 
to  Phase  II)  with  one  exception.  A  unit 
that  does  not  operate  [i.e.,  has  no  heat 
input)  for  three  consecutive  years 
starting  in  2012  would  continue  to 
receive  its  Appendix  A  allocation  for 
those  years  plus  only  three  more  years. 
Starting  in  the  seventh  year,  the 
Administrator  would  stop  recording  the 
allocations  for  the  unit  and  would 
instead  add  to  the  new  unit  set-aside  the 
allowances  that  would  otherwise  have 
been  recorded  for  the  non-operating 
unit.  Because  the  proposed  unit-by-unit 
allocations  are  set  forth  in  the  “State 
Budgets,  Unit  Allocations,  and  Unit 
Emissions  Rates”  TSD  cited  previously. 
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the  proposed  Transport  Rule  trading 
program  rules  do  not  repeat  these 
allocations  in  Appendix  A  to  each  rule. 
Instead,  each  Appendix  A  is  reserved, 
and  EPA  proposes  to  include  the  unit- 
hy-unit  allocations,  for  each  Transport 
Rule  trading  program,  in  Appendix  A  to 
the  respective  final  Transport  Rule 
trading  program  rules. 

With  regard  to  new  units  (as  well  as 
units  whose  allocations  are  subject  to 
the  requirement  that  the  Administrator 
not  record  them  or  that  the 
Administrator  deduct  the  amount  of  the 
allocation  and  units  that  lost  their 
allocations  after  not  operating  and  that 
subsequently  began  operating  again),  the 
owner  and  operator  of  such  units  could 
request,  by  a  specified  deadline  each 
year,  an  allocation  from  the  new  unit 
set-aside  for  that  year  and  each  year 
thereafter.  The  allocation  would  equal 
that  unit’s  emissions — as  determined  in 
accordance  with  part  75  (40  CFR  part 
75) — for  the  control  period  (annual  or 
ozone  season,  depending  on  the 
Transport  Rule  trading  program 
involved)  in  the  preceding  year.  The 
Administrator  would  determine 
whether  the  total  number  of  properly 
requested  allowance  allocations  for  all 
units  in  a  state  for  a  control  period 
would  exceed  the  amount  in  the  new 
unit  set-aside  for  the  state  for  the  control 
period.  If  not,  the  Administrator  would 
allocate  consistent  with  all  proper 
requests.  If  the  total  number  would 
exceed  the  new  unit  set-aside,  the 
Administrator  would  allocate  to  each 
properly  requesting  unit  its 
proportionate  share  of  the  new  unit  set- 
aside.  The  Administrator  would  provide 
notice  of  these  determinations  (which 
would  reflect  these  calculations  rather 
than  any  exercise  of  discretion  on  the 
part  of  the  Administrator)  through 
issuance  of  a  notice  of  data  availability 
to  which  parties  could  submit 
objections  and  a  second  notice 
addressing  any  objections.  Any 
unallocated  allowances  in  the  new  unit 
set-aside  would  be  allocated  to  existing 
units  in  proportion  to  their  current 
allocations. 

If  a  unit  that  was  not  really  a  covered 
unit  or  a  unit  that  was  not  subject  to  the 
allowance-holding  requirement  were 
allocated  allowances,  the  proposed 
provisions  set  forth  a  process  under 
which  the  allocation  would  not  be 
recorded  or  the  amount  of  the  recorded 
allocation  would  be  deducted,  with  one 
exception.  The  exception  would  be  if 
the  process  of  determining  compliance 
with  the  emission  limitation  for  the 
source  that  includes  the  unit  were 
already  completed,  in  which  case  no 
action  would  be  taken  to  account  for  the 


erroneous  allocation  for  the  control 
period  involved. 

(3)  Designated  Representatives  and 
Alternate  Designated  Representatives 

Sections  97.413  through  97.418, 

97.513  through  97.518.  97.613  through 
97.618,  and  97.713  through  97.718 
would  establish  the  procedures  for 
certifying  and  authorizing  the 
designated  representative,  and  alternate 
designated  representative,  of  the  owners 
and  operators  of  a  source  and  the  units 
at  the  source  and  for  changing  the 
designated  representative  and  alternate 
designated  representative.  These 
sections  would  also  describe  the 
designated  representative’s  and 
alternate  designated  representative’s 
responsibilities  and  the  process  through 
which  he  or  she  could  delegate  to  an 
agent  the  authority  to  make  electronic 
submissions  to  the  Administrator.  These 
provisions  would  be  patterned  after  the 
provisions  concerning  designated 
representatives  and  alternates  in  prior 
EPA-administered  trading  programs. 

The  designated  representative  would  . 
be  the  individual  authorized  to 
represent  the  owners  and  operators  of 
each  covered  source  and  covered  unit  at 
the  source  in  matters  pertaining  to  all 
Transport  Rule  trading  programs  to 
which  the  source  and  units  were 
subject.  This  approach  would  ensure 
that  one  individual  was  required  to  be 
,  knowledgeable  about  the  requirements 
of,  and  responsible  for  compliance  with, 
all  Transport  Rule  trading  programs. 

One  alternate  designated  representative 
could  be  selected  to  act  on  behalf  of, 
and  legally  bind,  the  designated 
representative  and  thus  the  owners  and 
operators.  Because  the  actions  of  the 
designated  representative  and  alternate 
would  legally  bind  the  owners  and 
operators,  the  designated  representative 
and  alternate  would  have  to  submit  a 
certificate  of  representation  certifying 
that  each  was  selected  by  an  agreement 
binding  on  all  such  owners  and 
operators  and  was  authorized  to  act  on 
their  behalf. 

The  designated  representative  and 
alternate  would  be  authorized  upon 
receipt  by  the  Administrator  of  the 
certificate  of  representation.  This 
document,  in  a  format  prescribed  by  the 
Administrator,  would  include:  Specified 
identifying  information  for  the  covered 
source  and  covered  units  at  the  source 
and  for  the  designated  representative 
and  alternate;  the  name  of  every  owner 
and  operator  of  the  source  and  units; 
and  certification  language  and 
signatures  of  the  designated 
representative  and  alternate.  All 
submissions  (e.g.,  monitoring  plans, 
monitoring  system  certifications,  and 


allowance  transfers)  for  a  covered  I 

source  or  covered  unit  would  have  to  be  r 
submitted,  signed,  and  certified  by  the  ■ 
designated  representative  or  alternate.  I 

Further,  upon  receipt  of  a  complete  I 

certificate  of  representation,  the  I 

Administrator  would  establish  a  I 

compliance  account  in  the  Allowance  I 

Management  System  for  the  source 
involved. 

In  order  to  change  the  designated 
representative  or  alternate,  a  new 
certificate  of  representation  would  have 
to  be  received  by  the  Administrator.  A 
new  certificate  of  representation  would 
also  have  to  be  submitted  to  reflect 
changes  in  the  owners  and  operators  of 
the  source  and  units  involved.  However,  f 
new  owners  and  operators  would  be  | 

bound  by  the  existing  certificate  of  | 

representation  even  in  the  absence  of  ^ 
such  a  submission.  | 

In  addition  to  the  flexibility  provided  | 

by  allowing  an  alternate  to  act  for  the  ^ 
designated  representative  (e.g.,  in  | 

circumstances  where  the  designated  [ 

representative  might  be  unavailable),  I 

additional  flexibility  would  be  provided  | 

by  allowing  the  designated  | 

representative  or  alternate  to  delegate  P 

authority  to  make  electronic  i 

submissions  on  his  or  her  behalf.  The  I 

designated  representative  or  alternate  I- 

could  designate  agents  to  submit 
electronically  certain  specified  i 

documents.  The  previously-described  : 

requirements  for  designated  i 

representatives  and  alternates  would  ; 

provide  regulated  entities  with 
flexibility  in  assigning  responsibilities 
under  the  Transport  Rule  trading 
programs,  while  ensuring  accountability  L 

by  owners  and  operators  and  E 

simplifying  the  administration  of  the  L 

proposed  Transport  Rule  trading  ^ 

programs.  t 

(4)  Allowance  Management  System  t 

The  Trajisport  Rule  trading  program 
rules  listed  later  would  establish  the  L 

procedures  and  requirements  for  using 
and  operating  the  Allowance 
Management  System  (which  is  the  ^ 

electronic  data  system  through  which 
the  Administrator  would  handle  ' 

allowance  allocation,  holding,  transfer, 
and  deduction),  and  for  determining 
compliance  with  the  emissions 
limitations  and  assurance  provisions,  in 
an  efficient  and  transparent  manner. 

The  Allowance  Management  System 
would  also  provide  the  allowance 
markets  with  a  record  of  ownership  of 
allowances,  dates  of  allowance  transfers, 
buyer  and  seller  information,  and  the 
serial  numbers  of  allowances 
transferred.  Consistent  with  the 
approach  in  prior  EPA-administered  ; 

trading  program,  allowance  price 
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information  would  not  be  included  in 
the  Allowance  Management  System. 
EPA’s  experience  is  that  private  parties 
[e.g.,  brokers)  are  in  a  better  position  to 
obtain  and  disseminate  timely,  accurate 
allowance  price  information  than  is 
EPA.  For  example,  because  not  all 
allowance  transfers  are  immediately 
reported  to  the  Administrator  for 
recordation,  the  Administrator  would 
not  be  able  to  ensure  that  any  reported 
price  information  associated  with  the 
transfers  would  reflect  current  market 
prices. 

(vi)  §§97.420,  97.520,  97.620,  and 
97.720 — Compliance  and  General 
Accounts 

The  Allowance  Management  System 
would  contain  two  types  of  accounts: 
compliance  accounts,  one  of  which  the 
Administrator  would  establish  for  each 
covered  source  upon  receipt  of  the 
certificate  of  representation  for  the 
source;  and  general  accounts,  which 
could  he  established  hy  any  entity  upon 
receipt  by  the  Administrator  of  an 
application  for  a  general  account.  A 
compliance  account  would  be  the 
account  in  which  any  allowances  used 
by  the  covered  source  for  compliance 
with  the  emissions  limitations  and 
assurance  provisions  would  have  to  be 
held.  The  designated  representative  and 
alternate  for  the  source  would  also  be 
the  authorized  account  representative 
and  alternate  for  the  compliance 
account.  Using  source-level,  rather  than 
unit-level  accounts,  would  provide 
owners  and  operators  more  flexibility  in 
managing  their  allowances  for 
compliance,  without  jeopardizing  the 
environmental  goals  of  the  Transport 
Rule  trading  programs,  because  the 
source-level  Approach  would  avoid 
situations  where  a  unit  would  hold 
insufficient  allowances  and  would  be  in 
violation  of  allowance-holding 
requirements  even  though  units  at  the 
same  source  had  more  than  enough 
allowances  to  meet  these  requirements 
for  the  entire  source. 

General  accounts  could  be  used  by 
any  person  or  group  for  holding  or 
trading  all(?wances.  However, 
allowances  could  not  be  used  for 
compliance  with  emissions  limitations 
or  assurance  provisions  so  long  as  the' 
allowances  were  held  in,  and  not 
properly  and  timely  transferred  out  of, 
a  general  account.  To  open  a  general 
account,  a  person  or  group  would  have 
to  submit  an  application  for  a  general 
account,  which  would  be  similar  in 
many  ways  to  a  certificate  of  ‘ 
representation.  The  application  would 
include,  in  a  format  prescribed  by  the 
Administrator:  The  name  and 
identifying  information  of  the 


individual  who  would  be  the  authorized 
account  representative  and  of  any 
individual  who  would  be  the  alternate 
authorized  account  representative;  an 
identifying  name  for  the  account;  the 
names  of  all  persons  with  an  ownership 
interest  with  the  respect  to  allowances 
held  in  the  account;  and  certification 
language  and  signatures  of  the 
authorized  account  representative  and 
alternate.  The  authorized  account 
representative  and  alternate  would  be 
authorized  upon  receipt  of  the 
application  by  the  Administrator.  The 
provisions  for  changing  the  authorized 
account  representative  and  alternate,  for 
changing  the  application  to  take  account 
of  changes  in  the  persons  having  an 
ownership  interest  with  respect  to 
allowances,  and  for  delegating  authority 
to  make  electronic  submissions  would 
be  analogous  to  those  applicable  to 
comparable  matters  for  designated 
representatives  and  alternates. 

(vii)  §§97.421  Through  97.423,  97.521 
Through  97.523,  97.621  Through 
97.623,  and  97.721  Through  97.723— 
Recordation  of  Allowance  Allocations 
and  Transfers 

By  September  1,  2011,  the 
Administrator  would  record  allowance 
allocations  for  existing  units,  based  on 
Appendix  A  to  each  proposed  Transport 
Rule  trading  program  rule,  fpr  2012 
through  2014.  By  June  1,  2012  and  June 
1  of  each  year  thereafter,  the 
Administrator  would  record  such 
allowance  allocations  for  each  proposed 
Transport  Rule  trading  program  for  the 
third  year  after  the  year  of  the 
recordation  deadline,  e.g.,  for  2015  in 
2012.  Recording  these  allowance 
allocations  about  3  years  in  advance  of 
the  first  year  for  which  they  could  be 
used  for  compliance  would  facilitate 
compliance  planning  by  owners  and 
operators  and  promote  robust  allowance 
markets,  including  futures  markets  for 
allowances.  By  September  1  (for  the 
Transport  Rule  NOx  and  SO2  annual 
trading  programs  and  June  1,  for  the 
Transport  Rule  NOx  Ozone  Season 
program)  of  each  year  starting  with 
2012,  the  Administrator  would  record 
allowance  allocations  for  that  year  from 
the  new  unit  set-aside.  Because  this 
would  occur  before  the  allowance 
transfer  deadline  for  each  proposed 
Transport  Rule  trading  program 
involved,  this  would  still  allow  for 
'  trading  and  thereby  promote  robust 
allowance  markets. 

The  process  for  transferring 
allowances  from  one  account  to  another 
would  be  quite  simple.  A  transfer  would 
be  submitted  providing,  in  a  format 
prescribed  by  the  Administrator,  the 
account  numbers  of  the  accounts 


involved,  the  serial  numbers  of  the 
allowances  involved,  and  the  name  and 
signature  of  the  transferring  authorized 
account  representative  or  alternate.  If 
the  transfer  form  containing  all  the 
required  information  were  submitted  to 
the  Administrator  and,  when  the 
Administrator  attempted  to  record  the 
transfer,  the  .transferor  account  included 
the  allowances  identified  in  the  form, 
the  Administrator  would  record  the 
transfer  by  moving  the  allowances  from 
the  transferor  account  to  the  transferee 
account  within  5  business  days  of  the 
receipt  of  the  transfer  form. 

(viii)  §§  97.424,  97.524,  97.624,  and 
97.724 — Gompliance  With  Emissions 
Limitations 

Once  a  control  period  has  ended  (i.e., 
December  31  for  the  Transport  Rule 
NOx  and  SO2  annual  trading  programs 
and  September  30  for  the  NOx  ozone 
season  trading  program),  covered 
sources  would  have  a  window  of 
opportunity  (/.e.,  until  the  allowance 
transfer  deadline  of  midnight  on  March 
1  or  December  1  following  the  control 
period  for  the  annual  and  ozone  season 
trading  programs  respectively)  to 
evaluate  their  reported  emissions  and 
obtain  any  allowances  that  they  might 
need  to  cover  their  emissions  during  the 
control  period.  Each  allowance  issued 
in  each  proposed  Transport  Rule  trading 
program  would  authorize  emission  of  ' 
one  ton  of  the  pollutant,  and  so  would 
be  usable  for  compliance,  for  a  control 
period  in  the  year  for  which  the 
allowance  was  allocated  or  a  later  year. 
Consequently,  each  source  would 
need — as  of  the  allowance  transfer 
deadline — to  have  in  its  compliance 
account,  or  have  a  properly  submitted 
transfer  that  would  move  into  its 
compliance  account,  enough  allowances 
usable  for  compliance  to  authorize  the 
source’s  total  emissions  for  the  control 
period.  The  authorized  account 
representative  could  identify  specific 
allowances  to  be  deducted,  hut,  in  the 
absence  of  such  identification  or  in  the 
case  of  a  partial  identification,  the 
Administrator  would  deduct  on  a  first- 
in,  first-out  basis. 

If  a  source  were  to  fail  to  hold 
sufficient  allowances  for  compliance, 
then  the  owners  and  operators  would 
have  to  provide,  for  deduction  by  the 
Administrator,  2  allowances  allocated 
for  the  control  period  in  the  next  year 
for  every  allowance  that  the  owners  and 
operators  failed  to  hold  as  required  to 
cover  emissions.  In  addition,  the  owners 
and  operators  would  be  subject  to 
discretionary  civil  penalties  for  each 
violation,  with  each  ton  of  unauthorized 
emissions  and  each  day  of  the  control 
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period  involved  constituting  a  violation 
of  the  Clean  Air  Act. 

EPA  believes  that  it  is  important  to 
include  a  requirement  for  an  automatic 
deduction  of  allowances.  The  deduction 
of  one  allowance  per  allowance  that  the 
owners  and  operators  failed  to  hold 
would  offset  this  failure.  The  deduction 
of  another  allowance  per  allowance  that 
the  owners  and  operators  failed  to  hold 
would  provide  an  automatic  penalty 
that  could  not  be  avoided,  regardless  of 
any  explanation  provided  by  the  owners 
and  operators  for  their  failure,  and 
would  therefore  provide  a  strong 
incentive  for  compliance  with  the 
allowance-holding  requirement  by 
ensuring  that  non-compliance  would  be 
a  significantly  more  expensive  option 
than  compliance. 

(ix)  §§97.425,  97.525,  97.625,  and 
97.725 — Compliance  With  Assurance 
Provisions 

EPA  proposes  to  include  assurance 
provisions  in  the  Transport  Rule  trading 
programs  in  order  to  ensure  that  each 
state  would  eliminate  that  part  of  its 
significant  contribution  and  interference 
with  maintenance  that  EPA  has 
identified  in  today’s  proposed  action 
(see  section  V.D.4.b  previously).  As 
previously  discussed,  a  requirement  that 
owners  surrender  allowances  under  the 
assurance  provisions  would  be  triggered 
only  for  owners  of  units  in  a  state  where 
the  total  state  ECU  emissions  for  a 
control  period  would  exceed  the 
applicable  state  budget  with  the 
variability  limit.  Moreover,  only  an 
oumer  whose  units’  emissions  would 
exceed  the  owner’s  share  of  the  state 
budget  with  the  variability  limit  would 
be  subject  to  the  allowance  surrender. 

The  process  of  determining,  for  a 
given  control  period,  which  states 
would  have  total  ECU  emissions 
sufficient  to  trigger  the  allowance 
surrender  requirement,  which  owners 
would  be  subject  to  the  allowance 
surrender,  and  whether  those  owners 
were  in  compliance  would  be 
implemented  in  a  series  of  steps.  (The 
dates  summarized  later  apply  to  the 
proposed  annual  programs;  the  dates  for 
the  proposed  ozone  season  program 
would  be  earlier.) 

First,  the  Administrator  would 
perform  the  calculations  necessary  to 
determine  whether  any  states  had  total 
state  EGU  emissions  for  a  control  period 
greater  than  the  state  budget  with  the 
variability  limit,  applying  both  the 
1-year  and  the  3-year  variability  limits 
discussed  earlier.  By  June  1  (starting  in 
2015),  the  Administrator  would 
promulgate  a  notice  of  availability  of  the 
results  of  these  calculations  and  provide 
an  opportunity  for  submission  of 


objections.  By  August  1,  the 
Administrator  would  promulgate  a 
second  notice  of  availability  of  any 
necessary  adjustments  to  the 
calculations  and  the  reasons  for 
accepting  or  rejecting  any  properly 
submitted  objections. 

Second,  by  August  15,  the  designated 
representative  of  every  Transport  Rule 
source  in  a  state  identified  in  the  August 
1  notice  as  having  control  period 
emissions  in  excess  of  the  budget  with 
the  variability  limit  would  make  a 
submission  to  the  Administrator  that 
would  identify:  Each  person  having  (as 
of  the  last  day  of  the  control  period)  a 
legal,  equitable,  leasehold,  or 
contractual  reservation  or  entitlement  in 
the  Transport  Rule  units  at  the  source; 
and  the  percentage  of  each  such 
person’s  reservation  or  entitlement. 

Third,  by  September  15,  the 
Administrator  would  calculate,  for  each 
state  identified  in  the  August  1  notice 
and  for  each  owner  of  covered  units  in 
the  state,  the  owner’s  share  of 
emissions,  the  owner’s  share  of  the  state 
budget  with  the  variability  limit,  and 
the  amount  (if  any)  that  the  owner 
would  be  required  to  hold  for  surrender 
under  the  assurance  provisions  (j.e.,  the 
owner’s  proportionate  share  of  the 
excess  of  state  emissions  over  the  state 
budget  with  the  variability  limit).  The 
Administrator  would  promulgate  a 
notice  of  availability  of  the  results  of 
these  calculations,  provide  an 
opportunity  for  submission  of 
objections,  and  promulgate  by 
November  15  a  second  notice  of 
availability  of  any  necessary 
adjustments  to  the  calculations  and  the 
reasons  for  accepting  or  rejecting  any 
properly  submitted  objections. 

By  December  1,  each  owner  identified 
in  the  November  15  notice  as  being 
required  to  hold  allowances  for 
surrender  under  the  assurance 
provisions  would  designate  a 
compliance  account  of  one  of  its 
covered  units  in  the  state,  and  the 
authorized  account  representative  of  the 
compliance  account  would  submit  to 
the  Administrator  a  statement 
designating  the  compliance  account,  as 
the  account  in  which  the  required 
allowances  would  be  held. 

As  of  midnight  of  December  15,  the 
owner  would  have  to  have  in  its 
designated  compliance  account,  or  have 
a  properly  submitted  transfer  that  would 
move  into  that  compliance  account,  the 
amount  of  allowances  (usable  for 
compliance)  that  the  Administrator 
determined  (in  the  calculations 
referenced  in  the  November  15  notice) 
were  required  to  be  held  by  the  owner 
for  surrender.  The  authorized  account 
representative  could  identify  specific 


allowances  to  be  deducted  but,  in  the 
absence  of  such  identification  or  in  the 
case  of  a  partial  identification,  the 
Administrator  would  deduct  allowances 
on  a  first-in,  first-out  basis. 

The  potential  effect  of  subsequent 
data  revisions  that  would  otherwise 
change  the  data  used  in  and  the  results 
of  the  Administrator’s  calculations 
referenced  in  the  August  1  or  November 
15  notices  discussed  previously  would 
be  limited.  If  data  used  in  a  notice 
applying  the  assurance  provisions  to  a 
given  year  were  revised  as  a  result  of  a 
decision  in,  or  settlement  of,  litigation 
(such  as  an  administrative  appeal 
resulting  in  such  decision  or  settlement 
or  an  administrative  appeal  whose 
results  were  in  turn  appealed  in  a 
judicial  proceeding  resulting  in  such 
decision  or  settlement)  initiated  within 
30  days  of  the  promulgation  of  the 
notice  involved,  then  the  Administrator 
would  use  the  revised  data  for  the 
calculations  in  the  respective  notice. 
Any  other  data  revisions  would  not  be 
used  to  revise  the  calculations.  The 
revised  data  could  be  used,  if  relevant, 
in  the  Administrator’s  calculations  in 
future  notices  promulgated  for  a  later 
year.  If  the  revised  calculations 
increased  the  amount  of  allowances  that 
an  owner  was  required  to  hold  for 
surrender,  the  Administrator  would  set 
a  new,  reasonable  deadline  for  the 
owner  to  hold  the  additional  allowances 
in  the  owner’s  designated  compliance 
account.  The  Administrator  believes 
that  this  limitation  on  the  effect  of  data 
revisions  on  the  calculation  of  the 
amount  of  allowances  owners  would 
have  to  surrender  under  the  assurance 
provisions  is  necessary.  Because  an 
owner’s  surrender  obligation  would  be 
calculated  using  large  amounts  of  data 
involving  all  the  covered  units  in  a  state 
(including  potentially  many  units 
owned  by  other  owners),  each  owner 
would  face  the  potential  that  changes  in 
data  outside  of  the  owner’s 
res.ponsibility  and  control  could 
change — after  the  December  15 
allowance-holding  deadline — in  a  way 
that  would  increase  his  surrertder 
obligation  after  that  deadline  and  put 
him  in  violation  of  the  regulations  and 
the  Act.  EPA  believes  that  this  potential 
risk  would  be  significant  enough  that  it 
could  make  many  owners  reluctant  to 
consider  any  compliance  options 
involving  even  the  limited  interstate 
trading  allowed  under  the  proposed 
remedy.  The  proposal  would  limit  this 
risk  by  having  the  Administrator  only 
take  account  of  data  revisions  resulting 
from  decisions  in,  or  settlement  of, 
litigation  initiated  soon  after 
promulgation  of  the  notice  involved. 
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Owners’  potential  allowance  surrender 
obligations  as  of  the  December  15 
allowance-holding  deadline  under  the 
assurance  provisions  would  still  he 
significant  even  with  this  limitation  on 
the  potential  for  the  surrender 
obligations  to  increase  after  December 
15  due  to  data  revisions. 

As  discussed  previously,  it  would  not 
be  a  violation  of  the  CAA  for  total  state 
ECU  .emissions  to  exceed  the  state 
budget  with  the  variability  limit  or  for 
an  owner  to  become  subject  to 
allowance  surrender  under  the 
assurance  provisions.  However,  the 
failure  of  an  owner  to  hold  in  the 
designated  compliance  account  a 
sufficient  amount  of  allowances  to 
satisfy  this  allowance  surrender  would 
violate  the  CAA  and  be  subject  to 
discretionary  penalties,  with  each 
required  allowance  that  was  not  held 
and  each  day  of  the  control  period 
involved  constituting  a  violation.  EPA 
believes  that  the  allowance  surrender 
requirement  alone — and  certainly  when 
coupled  with  the  potential  for  large 
discretionary  penalties — would  ensure 
that  owners  would  take  actions  to  avoid 
having  total  state  ECU  emissions  exceed 
the  level  that  would  trigger  the 
allowance  surrender. 

(x)  §§97.426  Through  97.428,  97.526 
Through  97.528,  97.626  Through 
97.628,  and  97.726  Through  97.728— 
Miscellaneous  Provisions 

These  sections  would  allow  banking 
of  the  allowances  issued  in  the 
Transport  Rule  trading  programs,  i.e., 
the  retention  of  unused  Transport  Rule 
allowances  allocated  for  a  given  control 
period  for  use  or  trading  in  a  later 
control  period.  Banking  would  allow 
sources  to  make  emissions  reductions 
beyond  required  levels  and  bank  the 
unused  allowances  for  use  or  trading 
later.  This  would  encourage 
development  of  emissions  reductions 
techniques  and  technologies  and 
implementation  of  early  reductions, 
stirfmlate  the  allowance  markets,  and 
provide  flexibility  to  owners  and 
operators.  While  this  could  also 
potentially  cause  emissions  from 
sources  in  some  states  in  some  control 
periods  to  be  greater  than  the 
allowances  allocated  for  those  control 
periods,  the  assurance  provisions  would 
limit  such  emissions  in  a  way  that 
would  ensure  that  the  part  of  each 
state’s  sigiiificant  contribution  and 
interference  with  maintenance  that  EPA 
has  identified  in  today’s  proposed 
action  would  be  eliminated. 

These  sections  also  would  provide 
that  the  Administrator  could,  at  his  or 
her  discretion  and  on  his  or  her  own 
motion,  correct  any  type  of  error  that  he 


or  she  finds  in  an  account  in  the 
Allowance  Management  System.  In 
addition,  the  Administrator  could 
review  any  submission  under  the 
Transport  Rule  trading  programs,  make 
adjustments  to  the  information  in  the 
submission,  and  deduct  or  transfer 
allowances  based  on  such  adjusted 
information. 

(5)  Emissions  Monitoring, 

Recordkeeping,  and  Reporting 

Sections  97.430  through  97.435, 

97.530  through  97.535,  97.630  through 
97.635,  and  97.730  through  97.735 
would  establish  emissions  monitoring, 
recordkeeping,  and  reporting 
requirements  for  Transport  Rule  units 
that  would  result  in  clear,  consistent, 
rigorous,  and  transparent  monitoring 
and  reporting  of  all  emissions.  Such 
monitoring  and  reporting  would  be  the 
basis  for  holding  sources  accountable 
for  their  emissions  and  would  be 
essential  to  the  success  of  the  Transport 
Rule  trading  programs.  This  is  because 
consistent  and  accurate  measurement  of 
emissions  would  be  necessary  to  ensure 
that  each  allowance  would  actually 
represent  one  ton  of  emissions  and  that 
one  ton  of  reported  emissions  from  one 
source  would  be  equivalent  to  one  ton 
of  reported  emissions  from  another 
source.  This  would  establish  the 
integrity  of  each  allowance  and  instill 
confidence  in  the  underlying  market 
mechanisms  that  would  be  central  to 
providing  sources  with  flexibility  in 
achieving  compliance.  Moreover,  given 
the  variation  in  the  type,  operation,  and 
fuel  mix  of  sources  covered  by  the 
proposed  Transport  Rule  trading 
programs,  EPA  believes  that  emissions 
would  need  to  be  monitored 
continuously  in  order  to  ensure  the 
precision,  reliability,  accuracy,  and 
timeliness  of  emissions  data  supporting 
the  trading  programs. 

In  §§  97.430  through  97.435,  97.530 
through  97.535,  97.630  through  97.635, 
and  97.730  through  97.735,  EPA 
proposes  the  monitoring,  recordkeeping, 
and  reporting  requirements  for  the 
Transport  Rule  NOx  annual,  NOx  ozone 
season,  SOi  Group  1,  and  SOt  Group  2 
trading  programs,  respectively.  These 
provisions  reference  the  relevant 
sections  of  Part  75  (40  CFR  part  75). 
where  the  specific  procedures  and 
requirements  for  monitoring  and 
reporting  NOx  and  SO2  mass  emissions 
are  found.  The  proposed  provisions  are 
virtually  the  .same  as  the  monitoring, 
recordkeeping,  and  reporting 
requirements  under  previous  EPA- 
administered  trading  programs,  e.g.,  the 
ARP  and  NOx  Budget  and  CAIR  trading 
programs. 


Part  75  was  originally  developed  for 
the  ARP  and  addressed  SO2  mass 
emissions  and  NOx  emissions  rate.  The 
ARP,  as  established  by  Congress  in  CAA 
Title  IV,  requires  the  use  of  continuous 
emission  monitoring  systems  (GEMS)  or 
an  alternative  monitoring  system  that  is 
demonstrated  to  provide  information 
with  the  same  precision,  reliability, 
accuracy,  and  timeliness  as  a  GEMS. 
Subsequently,  Part  75  was  expanded,  for 
purposes  of  the  NOx  Budget  Trading 
Program  under  the  NOx  SIP  Gall,  to 
address  monitoring  and  reporting  of 
NOx  mass  emissions.  Under  Part  75,  a 
unit  has  several  options  for  monitoring 
and  reporting,  namely  the  use  of:  A 
GEMS;  an  excepted  monitoring 
methodology  (NOx  mass  monitoring  for 
certain  peaking  units  and  SO2  mass 
monitoring  for  certain  oil-  and  gas-fired 
units);  low  mass  emissions  monitoring 
for  certain,  non-coal-fired,  low  emitting 
units;  or  an  alternative  monitoring 
system  approved  by  the  Administrator 
through  a  petition  process.  In  addition, 
under  Part  75,  the  Administrator  can 
approve  petitions  for  alternatives  to  Part 
75  requirements. 

The  proposed  monitoring  and 
reporting  provisions  for  the  Transport 
Rule  trading  programs  would  allow  use 
of  these  same  options  and  petition 
procedures  and  would  reference  the 
applicable  provisions  in  Part  75. 

Existing  Transport  Rule  units  would  be 
required  to  install  and  certify 
monitoring  systems  by  the  beginning  of 
the  relevant  Transport  Rule  trading 
program.  New  Transport  Rule  units 
have  separate  deadlines  based  upon  the 
date  of  commencement  of  commercial 
operation.  Recognizing  that  many  of  the 
Transport  Rule  units  are  already 
monitoring  NOx  and/or  SO2  under  Part 
75  through  existing  trading  programs, 
continued  use  of  previously  certified 
monitoring  systems  would  be  allowed 
when  appropriate  rather  than 
automatically  requiring  recertification. 

The  quality  assurance  (QA) 
requirements  for  the  ARP  that  w'ere 
mandated  by  Gongress  under  GAA  Title 
IV  are  codified  in  Appendices  A  and  B 
of  Part  75.  Part  75  specifies  that  each 
GEMS  must  undergo  rigorous  initial 
certification  testing  and  periodic  quality 
assurance  testing  thereafter,  including 
the  use  of  relative  accuracy  test  audits 
(RATAs)  and  daily  calibrations.  A 
.standard  set  of  data  validation  rules 
apply  to  all  of  the  monitoring 
methodologies.  These  stringent 
requirements  result  in  an  accurate 
accounting  of  the  mass  emissions  from 
each  unit,  and  EPA  provides  prompt 
feedback  if  the  monitoring  system  is  not 
operating  properly.  In  addition,  when 
the  monitoring  system  is  not  operating 
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properly,  standard  substitute  data 
procedures  are  applied  and  result  in  a 
conservative  estimate  of  emissions  for 
the  period  involved.  This  ensures  a 
level  playing  field  among  the  regulated 
units,  with  consistent  accounting  for 
every  ton  of  emissions,  and  also 
provides  an  incentive  to  properly 
maintain,  and  meet  the  QA 
requirements  for,  each  monitoring 
system.  The  monitoring  and  reporting 
provisions  in  the  proposed  Transport 
Rule  trading  program  regulations  would 
contain  the  same  QA  requirements  and 
substitute  data  procedures  as  in  Part  75 
and  would  reference  the  applicable 
provisions  in  Part  75. 

Part  75  requires  electronic 
submission,  to  the  Administrator  and  in 
a  format  prescribed  by  the 
Administrator,  of  a  quarterly  emissions 
report  containing  all  of  the  emissions 
data  specified  in  the  recordkeeping 
provisions  of  Part  75.  EPA  has  found 
that  centralized,  electronic  reporting 
using  a  consistent  format  is  necessary  to 
ensure  consistent  review  and  public 
posting  of  the  emissions  data  for 
covered  units,  which  contribute  to  the 
integrity,  efficiency,  and  transparency  of 
trading  programs.  Further,  the  inclusion 
of  all  emissions  data  in  a  single 
quarterly  report  for  each  unit  means 
that,  if  the  same  data  are  needed  for 
multiple  trading  programs,  the  unit  only 
needs  to  report  it  once  in  the  form  of 
one  comprehensive  report.  The 
reporting  provisions  in  the  proposed 
Transport  Rule  trading  program  ’ 
regulations  would  contain  the  same 
requirements  for  submission  to  the 
Administrator  of  electronic, 
comprehensive  quarterly  reports  as  in 
Part  75.  As  discussed  above,  the 
reporting  provisions  would  also  include 
a  process  for  resubmission  of  quarterly 
reports  where  appropriate. 

5.  State  Budgets/Intrastate  Trading 
Remedy  Option 

As  noted  earlier  in  this  preamble,  in 
addition  to  the  remedy  option  included 
in  the  proposed  FIPs,  EPA  is  taking 
comment  on  two  alternative  options  for 
eliminating  all  or  part  of  the  emissions 
in  upwind  states  that  significantly 
contribute  to  nonattainment  or  interfere 
with  maintenance  in  downwind  states. 
The  first  of  these  alternative  options  is 
the  State  Budgets/Intrastate  Trading 
option  described  below.  EPA  is 
considering  the  relative  merits  of  this 
option  and  requests  comment  on 
whether  it  should  be  included  in  the 
final  FIPs.  EPA  also  identifies  below  a 
number  of  disadvantages  that  raise 
concerns  for  EPA  and  are  explained 
later  in  this  section.  EPA  requests 
comment  on  these  issues  and  their 


impacts  on  and  significance  for  any 
final  rule. 

a.  Description  of  Option 

The  State  Budgets/Intrastate  Trading 
option  would  set  state-specific  caps  for 
SO2,  NOx  annual,  and  NOx  ozone 
season  emissions  from  EGUs  and  create 
separate  allowance  trading  programs 
within  each  state  in  the  respective 
regions  starting  in  2012.  The  state- 
specific  caps  would  ensure  that  all 
required  reductions  occur  within  the 
state  and  thus  would  address  the  Court’s 
concerns  about  abating  each  individual 
upwind  state’s  unlawful  emissions 
under  CAA  section  110(a)(2)(DKiKl). 
Similar  to  other  trading  programs,  the 
owners  and  operators  of  each  source 
would  be  required  to  surrender  to  EPA 
one  allowance  for  every  ton  of 
emissions  after  the  end  of  every  control 
period.  However,  a  source  could  only 
use,  for  compliance  with  this 
requirement,  an  allowance  issued  for 
the  state  where  the  source  was  located. 
For  purposes  of  obtaining  allowances 
usable  in  compliance,  sources  within 
each  state  could  trade  allowances 
amongst  themselves,  but  not  with 
sources  located  in  other  states.  Total 
emissions  in  each  state  could  not  exceed 
that  state’s  budget  and  there  would  be 
no  shifting  of  emissions  to  other  states 
thus  ensuring  that  each  state’s 
contribution  to  nonattainment  and 
interference  with  maintenance  with 
regard  to  downwind  states  would  be 
adequately  addressed.  Banking  of 
allowances  for  use  in  a  later  period 
would  be  permitted  under  this  remedy 
option. 

Under  this  option,  EPA  would 
allocate  allowances  to  the  covered 
sources  within  each  state,  and  sources 
in  the  state  could  use  for  compliance 
only  allowances  issued  for  the  same 
state.  Even  a  company  that  operates 
EGUs  in  multiple  states  would  not  be 
permitted  to  use  for  compliance  for  one 
of  its  sources  allowances  issued  to 
another  of  its  sources  in  a  different  state. 
In  essence,  this  approach,  if 
implemented,  would  result  in  28 
separate  trading  programs  for  NOx 
annual,  26  trading  programs  for  NOx 
ozone  season,  and  28  trading  programs 
for  SO2  for  a  total  of  82  new  trading 
programs  to  be  administered  by  EPA. 
These  82  trading  programs  would 
require  82  separate  sets  of  allowances. 
Companies  that  own  EGUs  in  more  than 
one  state  would  also  be  responsible  for 
managing  their  allowances  for  each 
program  in  each  state  separately. 

Unlike  the  remedy  option  in  the 
proposed  FIPs  or  the  other  alternative 
remedy  option,  this  option  does  not 
include  assurance  provisions  based  on 


the  variability  limits  described  in 
section  IV.  This  option  includes  a 
“hard”  cap  for  each  state  equal  to  its 
budget,  which  provides  assurance  that 
reductions  will  occur  in  each  state  and 
which  EPA  believes  makes  additional 
assurance  provisions  unnecessary.  The 
State  Budgets/Intrastate  Trading  option 
does  allow  banking  and  the  use  of 
banked  allowances  to  provide  sources 
with  some  degree  of  operational 
flexibility  in  complying  with  the 
program.  Because  this  option  includes 
provisions  for  banking  emissions 
allowances  (as  does  the  proposed  State 
Budgets/Limited  Trading  remedy), 
limited  year-to-year  (temporal) 
emissions  variability  is  allowed.  EPA 
requests  comment  on  this  approach  to 
providing  for  emissions  variability.  EPA 
also  requests  comment  on  whether 
assurance  provisions  based  on 
variability  limits  should  be  included  in 
this  option. 

b.  How  the  Option  Would  Be 
Implemented 

(1)  Applicability 

Applicability  would  be  the  same  for 
the  proposed  remedy  and  for  the  two 
alternative  options,  including  this  one. 
Refer  to  section  V.D.4  above  for  detailed 
discussion  on  applicability. 

(2)  Allocation  of  Emissions  Allowances 

While  the  general  approach  for 
calculating  allowance  allocations  would 
be  the  same  as  described  above  for  State 
Budgets/Limited  Trading,  EPA  would 
not  distribute  all  of  the  allowances  into 
the  source  accounts  each  period.  The 
distribution  of  allowances  would  be 
modified  because  of  the  concentrated 
nature  of  numerous  state  power 
markets,  which  would  be  reflected  in 
the  state  allowance  markets  if  all 
allowances  were  distributed  in  each 
state  based  bn  factors  reflecting 
generation  in  that  state.  The  electric 
power  sector  tends  to  be  highly 
concentrated,  and,  within  a  state,  the 
majority  of  generation  is  often  owned  by 
a  relatively  small  number  of  companies. 
This  assessment  of  state  electricity 
markets  is  supported  by  analysis  using 
the  Herfindahl-Hirschman  Index,  a  way 
to  measure  the  size  of  firms  in  relation 
to  the  industry  and  an  indicator  of  the 
amount  of  competition  among  them  (see 
Electric  Generation  Ownership,  Market 
Concentration  and  Auction  Size 
Technical  Support  Document).  To 
address  this  potential  issue  concerning 
the  allowance  markets  in  many  states, 
under  this  option  some  allowances 
would  be  withheld  from  certain  sources 
in  each  state  that  control  a  large  share 
of  fossil-fueled  power  generation  and 
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I  would  be  made  available  for  companies 
with  a  small  share  of  generation  in  the 
slate. 

The  reason  for  including  this 
I  provision  is  that  the  dominant  power 
I  generation  companies  in  each  state 
!  would  likely  receive  a  large  share  of  the 
I  allocated  allowances  and  as  a  result 
;  might  be  able  to  exert  control  over 
i  allowance  prices  in  the  state’s 

allowance  market.  This  market  power 
and  potential  for  allowance  price 
1  manipulation  could  pose  a  threat  to  the 
\  transparency  and  liquidity  of  allowance 
i  markets  and  put  small  owners  of  fossil- 
fuel  fired  generation  at  a  disadvantage 
i  regarding  their  compliance  costs  unless 
the  owners  were  given  sufficient  access 
to  allowances  other  than  through  direct 
purchase  from  the  state’s  dominant 
I  companies.  Some  of  these  owners  of  a 
1  small  share  of  generation  might  already 
j  face  higher  control  costs,  higher 
\  transaction  costs,  and  less  flexibility 

I  regarding  compliance  options. 

I  Moreover,  the  use  of  allowance 
i  market  power  to  manipulate  prices 
;  could  have  wider  impacts  on  electricity 
I  markets  as  a  whole,  electricity  prices, 
and  electricity  reliability  both  within 
and  across  state  borders.  Therefore,  the 
State  Budgets/Intrastate  Trading 
Approach  needs  to  address  the  potential 
for  excessive  market  power  and  ensure 
that  allowances  would  be  available  to 
all  covered  sources  at  reasonable  market 
!  prices. 

!  In  order  to  address  the  potential 

i  market  power  issue,  under  this  option, 

1  not  all  allowances  would  be  allocated 
i  using  the  allocation  method  described 
I  above  in  section  V.D.4.  Rather,  a  small 
I  portion  of  allowances  would  be 

j  withheld  from  companies  with  a  large 
j  share  of  a  state’s  total  fossil-fuel  fired 
‘  electricity  generation.  These  allowances 
!  would  be  made  available  for  purchase 
f  by  companies  with  a  small  share  of 
^  generation  through  an  annual  auction. 

j  EPA  is  soliciting  comments  on 
i  whether  a  potential  market  power 
;  problem  could  arise  or  reasons  why 
'  market  manipulation  would  not  be  a 
1;  concern  under  this  alternative  remedy, 
i  EPA  is  also  soliciting  comments  on 
whether  the  approach  of  using  an 
I  annual  auction  to  make  allowances 
j  available  to  small  generators  would 

:  satisfactorily  address  this  potential 

i  issue.  This  approach  is  detailed  in 
subsection  (3)  below.  * 

The  approach  described  for  new  unit 
set-asides  and  allocations  to  non¬ 
operating  units  above  for  State  Budgets/ 
Limited  Trading  in  section  V.D.4  would 
I  remain  the  same  for  this  option. 


(3)  Auction  of  Emissions  Allowances 

The  use  of  an  annual  allowance 
auction  would  ensure  that  companies 
with  a  small  market  share  in  a  state 
would  have  access  to  additional 
allowances,  if  needed,  other  than 
through  direct  purchase  from  a  large 
owner  of  generation  and  would  reduce 
the  opportunity  for  market  price 
manipulation  by  dominant  companies. 
This  means  that  EPA  would  hold  a  total 
of  82  auctions  every  year  to  separately 
auction  SO2  and  NOx  ozone  season  and 
NOx  annual  allowances  in  each  of  the 
82  intrastate  trading  programs.  The 
auction  format  Vvfould  be  single-round, 
uniform-price,  sealed  bid  with  an  initial 
reserve  price  of  70  to  80  percent  of  the 
modeled  allowance  price.  Reserve 
prices  would  be  updated  at  regular 
intervals  to  reflect  changes  in  average 
market  prices  over  time.  Any  unsold 
allowances  would  be  returned  to  the 
sources  from  which  they  were  withheld 
on  a  proportional  basis.  Revenues  from 
the  auctions  would  be  deposited  in  the 
U.S.  Treasury,  in  accordance  with  31 
U.S.C.  3302. 

EPA  would  use  auctions  to  address 
market  power  concerns  rather  than 
other  options  it  considered.  The  Agency 
considered  using  a  different  allowance 
allocation  method  that  would  take  into 
account  an  owner’s  share  of  total 
generation  and  distribute  proportionally 
more  allowances  to  owners  of  a  small 
share  of  the  total  generation  in  each 
state.  This  would  also  ensure  that  small 
owners  had  sufficient  allow'ances 
without  relying  on  the  open  markets. 
However,  EPA  opted  to  use  an 
allocation  methodology  based  directly 
on  the  approach  used  to  quantify  each 
state’s  significant  contribution  to  ensure 
that  a  direct  link  exists  between 
allocations  and  significant  contribution 
to  nonattainment  or  interference  with 
maintenance.  EPA- also  considered 
direct  sales  of  allowances  withheld  from 
dominant  sources  but  believes  that 
auctions  would  be  better  suited  for 
determining  the  appropriate  prices  for 
allowances  than  EPA  would  be  at 
setting  fixed  allowance  prices  for  all 
trading  programs  in  all  states.  For  these 
reasons,  EPA  believes  the  use  of 
auctions  would  be  the  best  method  to 
address  the  issue  of  potential  allowance 
market  manipulation. 

EPA  prefers  to  use  the  single-round, 
uniform-price,  sealed  bid  format 
because  it  is  simple  for  all  participants 
to  understand,  relatively  simple  to 
implement  and  administer,  and  deters 
collusion  among  bidders.  In  addition, 
the  utility  sector  already  is  familiar  with 
this  type  of  format,  and  EPA  has  several 
years  of  experience  running  single¬ 


round,  sealed-bid  auctions  for  Title  IV 
SO2  allowances.  Other  formats 
considered  such  as  multi-round 
auctions  are  believed  to  be  more 
complicated  for  participants  to 
understand  and  more  complex  to 
administer  and  do  not  discourage 
collusion. 

Entities  that  meet  the  following 
criteria  would  be  eligible  to  participate 
in  the  allowance  auction:  (1)  They  are 
required  to  hold  allowances  in  the  state 
for  compliance;  and  (2)  they  own  no 
more  than  10  percent  of  the  total  fossil- 
fuel  fired  generation  within  the  state 
based  on  EPA’s  modeled  generation  for 
2014.  EPA  considered  a  range  from  5  to 
20  percent  share  of  ownership  for  all 
states  and  believes  that  10  percent 
ownership  is  appropriate  for 
determining  what  constitutes  a  small 
market  share  for  this  rule.  EPA  believes 
that  by  limiting  the  auction  to  entities 
that  own  no  more  than  10  percent  of  the 
fossil-fuel  fired  generation  in  a  state,  it 
would  ensure  that  each  auction  has 
enough  participants  to  make  auctions 
viable  and  competitive  and  also  ensure 
that  the  allowances  are  available  only  to 
those  companies  that  may  be  at  a 
disadvantage  in  the  open  markets. 
Companies  with  more  than,  a  10  percent 
share  of  generation  tend  to  operate 
several  units,  have  more  flexibility, 
receive  a  significant  share  of 
allowances,  and  face  lower  control  and 
transaction  costs.  EPA  is  requesting 
comment  on  the  share  of  electric 
generation  used  as  a  threshold  for 
determining  participation  in  auctions 
and  also  the  percentage  of  allowances 
available  through  auctions. 

To  implement  this  option,  EPA  would 
withhold  2  to  5  percent  of  the 
allowances  that  would  be  allocated  to 
companies  with  more  than  10  percent  of 
the  generation  in  order  to  supply 
allowances  for  auction  each  period.  This 
amount  is  small  enough  not  to  have  a 
significant  impact  on  those  EGUs  from 
which  the  allowances  are  withheld  and 
large  enough  to  provide  a  sufficient 
number  of  allowances  for  auction.  In 
more  highly  concentrated  states  where 
few  companies  control  much  of  the 
generation,  a  relatively  greater  number 
of  allowances  would  be  available 
through  the  auction  to  the  smaller, 
potentially  disadvantaged  companies. 
Conversely,  in  states  where  the 
electricity* sector  is  less  concentrated, 

‘  there  is  less  threat  of  market 
manipulation  and  greater  likelihood  of 
liquid  markets.  Thus,  in  these  states 
relatively  fewer  allowances  would  be 
withheld  for  auction. 

Another  variation  on  this  alternative 
option  would  be  to  divide  companies  in 
each  state  into  three  groups,  instead  of 
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just  two.  The  first  group  would  be  the 
companies  that  own  no  more  than  10 
percent  oflhe  total  fossil-fuel  generation 
within  the  state  and  would  be  able  to 
participate  in  EPA’s  allowance  auctions. 
The  second  group  would  be  companies 
that  own  a  medium  amount  of  fossil- 
fuel  fired  generation  (for  example, 
between  10  to  20  percent  of  the  total). 
These  companies  would  not  be  allowed 
to  participate  in  auctions  but  also  would 
not  have  to  contribute  any  allowances  to 
'the  auctions.  Finally,  the  third  group 
would  be  those  remaining  companies 
that  own  a  large  share  of  fossil-fuel 
generation  (for  example,  more  than  20 
percent  of  the  total).  A  small  percentage 
of  the  allowances  allocated  to  these 
companies  would  be  withheld  to  supply 
the  auctions.  EPA  is  asking  for 
comments  on  this  variation  on  the 
alternative  option  and  other  ways  to 
address  potential  market  power 
problems  and  on  this  alternative  option. 

(4)  Allowance  Management  System 

The  allowance  management  system 
for  the  State  Budgets/Intrastate  Trading 
option  would  be  consistent  with  the 
allowance  management  system  for  the 
State  Budgets/Limited  Trading  programs 
described  above,  and  with  the  data 
system  structure  EPA  has  developed  for 
allowance  management  under  its 
existing  cap  and  trade  programs  such  as 
the  CAIR  and  the  Acid  Rain  Program. 

(5)  Monitoring  and  Reporting 

Monitoring  and  reporting  provisions 

would  require  complete,  quality-assured 
monitoring,  and  timely  reporting  of 
emissions  to  assure  accountability  and 
provide  public  access  to  data,  and 
would  be  the  same  for  EPA’s  proposed 
remedy  and  the  State  Budgets/Intrastate 
Trading  option.  Refer  to  section  V.D.4 
above  for  detailed  discussion  on 
monitoring  and  reporting  requirements. 

(6)  Penalties 

Under  the  State  Budgets/Intrastate 
Trading  option  for  an  annual  control 
program  (i.e.,  any  of  the  28  SO2  or  28 
NOx  annual  programs),  the  requirement 
that  each  source  hold  in  its  compliance 
account  one  allowance  for  each  ton  of 
emissions,  and  the  penalties  for.  failure 
to  meet  this  requirement,  would  be  the 
same  as  described  previously  in  the 
Penalties  section  for  the  State  Budgets/ 
Limited  Trading  remedy  option. 
However,  because  sources  in  a  given 
state  can  only  use  allowances  issued  for 
that  state,  the  penalties  associated  with 
failure  to  hold  one  allowance  for  each 
ton  of  emissions  are  adequate  to  ensure 
that  emissions  from  the  state  do  not 
exceed  the  state  budget  (except  for  some 
temporal  variability  due  to  banking).  For 


this  reason,  EPA  does  not  believe  that 
any  other  penalties  or  assurance 
provisions  (such  as  the  assurance 
provisions  used  in  the  State  Budgets/ 
Limited  Trading  remedy)  are  necessary 
to  ensure  that  each  state  eliminates  the 
portion  of  significant  contribution  and 
interference  with  maintenance  that  EPA 
has  identified  in  today’s  action.  EPA 
requests  comment  on  this  conclusion. 

c.  How  the  State  Budgets/Intrastate 
Trading  Remedy  is  Consistent  With  the 
Court’s  Opinions 

The  state  budgets/intrastate  trading 
remedy,  by  establishing  state-specific 
caps  on  annual  or  ozone-season  ECU 
emissions,  directly  implements  the 
section  110(a)(2)(D)(i)(I)  requirement 
that  emissions  from  sources  that 
contribute  significantly  to 
nonattainment  in,  or  interfere  with 
maintenance  by,  any  other  state  with 
respect  to  any  such  national  primary  or 
secondary  ambient  air  quality  standard 
be  prohibited.  Of  the  three  remedy 
options  considered,  this  option  provides 
the  most  certainty  regarding  total  annual ' 
or  ozone-season  emissions  from  each 
state.  For  this  reason,  it  most  directly 
addresses  the  statutory  mandate  that  the 
emissions  reductions  occur  “within  the 
State.” 

To  implement  this  remedy  option, 

EPA  would  use  the  state  budgets 
without  variability  limits,  developed  in 
accordance  with  the  procedures 
described  in  sections  IV.D  and  IV.E. 
These  budgets  represent  EPA’s 
projection  of  each  affected  state’s  ECU 
emissions  in  an  average  year  (before 
accounting  for  the  inherent  variability 
in  power  system  operations)  after  the 
elimination  of  all  emissions  that  EPA 
has  identified  as  significantly 
contributing  to  nonattainment  or 
interference  with  maintenance. 

The  number  of  allowances  in  each 
state  budget  would  be  distributed  or 
made  available  (through  an  auction  or 
otherwise)  to  sources  in  that  state.  Oply 
allowances  distributed  or  made 
available  to  sources  in  a  particular  state 
could  be  used  by  sources  in  that  state  to 
satisfy  the  requirement  to  hold  one 
allowance  for  every  ton  of  emissions. 
Thus,  annual  (or  ozone  season) 
emissions  in  the  state  would  be  capped 
at  the  level  of  the  state  budget.  The 
limited  variability  due  to  banking  of 
emissions  could  allow  limited  temporal 
shifting  of  emissions,  but  would  not 
alter  the  requirement  that  reductions 
occur  within  the  state.  This  remedy  is 
thus  sufficient  to  ensure  that  all 
significant  contribution  and  interference 
with  maintenance  identified  by  EPA  in 
today’s  action  is  eliminated. 


d.  Electric  Reliability  Issues 

EPA  requests  comments  about 
whether  the  State  Budgets/Intrastate 
Trading  alternative  option  could  have 
adverse  consequences  for  electric 
reliability.  The  grid  regions,  and  the 
movement  of  electricity  within  each 
grid  region,  do  not  correspond  with,  and 
are  not  limited  by,  state  borders.  For 
example,  an  increase  in  electricity 
demand  [e.g.,  due  to  a  hot  summer),  or 
a  decrease  in  electricity  supply  (e.g., 
due  to  a  major  generation  capacity 
outage),  in  a  given  state  will  not 
necessarily  be  met,  or  offset,  through 
increased  electricity  generation  in  that 
same  state.  Instead,  the  increased 
demand  or  reduced  supply  may  well 
result  in  increased  generation  outside 
that  state.  The  sources  of  the  increased 
generation  will  be  determined  by 
availability  and  economics  and  will  not 
necessarily  be  confined  to  generation 
sources  in  that  state.  In  fact,  the  ability 
to  obtain  additional  or  replacement 
supply  from  sources  in  another  part  of 
the  state  or  from  another  state  enhances 
electric  reliability. 

Although  companies  in  one  state 
obtain  electricity  from  sources  in 
multiple  states,  the  State  Budgets/ 
Intrastate  Trading  option  would 
establish  emissions  budgets  on  a  state 
basis  and  would  not  allow  sources  in 
one  state  to  use  allowances  issued  to 
sources  in  other  states.  A  source  could 
use,  in  covering  emissions  for  the 
current  year,  both  allowances  allocated 
for  the  current  year  and  banked 
allowances  issued  by  its  state  for  a  past 
year.  However,  this  option  would 
provide  sources  less  trading  flexibility 
than  the  proposed  State  Budgets/ 

Limited  'Trading  remedy.  The  other 
remedy  options  allow  for  emissions 
variability,  which  should  largely 
address  electric  reliability  concerns. 

EPA  requests  comment  on  whether 
the  State  Budgets/Intrastate  Trading 
alternative  would  provide  sufficient 
flexibility  for  reliable  operation  of  the 
integrated  grid  and,  if  not,  whether  there 
would  be  ways  of  preventing  or 
reducing  adverse  effects  such  as 
including  additional  emissions 
variability  provisions  in  this  option  or 
other  approaches.  EPA  requests 
comment  on  approaches  to  provide 
additional  emissions  variability,  or 
other  approaches  to  increasing 
flexibility,  in  this  option  that  would  be 
consistent  with  eliminating  all  or  part  of 
the  significant  contribution  and 
interference  with  maintenance  that  EPA 
has  identified. 
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e.  How  Smaller  Market  Trading 
Programs  Have  Worked 

These  examples  of  small  trading 
programs  below  are  relevant  to  further 
understanding  of  the  State  Budgets/ 
Intrastate  Trading  remedy  option.  While 
small  trading  programs  can  succeed, 
they  can  also  have  serious  consequences 
for  allowance  and  electricity  markets. 
Budgets  and  caps,  allowance 
availability,  and  prices  all  can  have  a 
profound  impact  on  generation  and 
energy  prices  for  consumers  in  addition 
to  any  air  quality  benefits.  In  addition, 
states  range  in  size  and  number  of 
potential  program  participants  making 
each  state’s  circumstances  unique  and 
more  challenging  for  EPA  to  monitor. 

(1)  Texas  Mass  Emissions  Cap  and 
Trade  (MECT) 

EPA  has  approved  a  NOx  cap  and 
trade  program  as  part  of  an  ozone 
attainment  SIP  for  the  Houston 
Galveston  Brazoria  (HGB) 
nonattainment  area  in  Texas.  The 
program  knows  as  the  Mass  Emissions 
Cap  and  Trade  (MECT)  program 
establishes  a  mandatory  NOx  annual 
emissions  cap  for  stationary  facilities  in 
the  HGB  area  located  at  sites  with  a 
collective  uncontrolled  design  capacity 
to  emit  10  tons  per  year  or  more  of  NOx. 
The  MECT  program  source  population 
is  relatively  small  but  very  diverse  and 
covers,  among  others,  ECUs,  refineries, 
chemical  plants,  an.d  industrial  and 
commercial  boilers.  The  diverse  source 
population  allows  the  MECT  program  to 
be  a  viable  means  of  reducing  NOx 
emissions  without  impacting  electric 
reliability.  Overall,  the  MECT  program 
has  not  encountered  major  problems 
caused  by  its  small  size  and  has  resulted 
in  environmental  benefits  for  the  HGB 
area. 

The  MECT  program  establishes  a  hard 
cap  for  NOx  emissions  at  a  level 
modeled  as  necessary  for  the  area  to 
reach  ozone  attainment.  The  MECT 
program  started  January  1,  2002  and  the 
NOx  cap  stepped  down  each  subsequent 
year  until  reaching  the  final  cap  level  of 
80  percent  of  the  baseline  NOx 
emissions  in  January  2007.  In  the  MECT 
program  one  allowance  is  equivalent  to 
one  ton  of  NOx  emissions.  Allowances 
are  allocated  to  existing  facilities  on 
January  1  of  each  control  period,  which 
spans  the  calendar  year.  Facilities  that 
do  not  receive  allowances  as  “existing 
facilities”  (those  in  operation  at  the  time 
of  program  inception)  must  purchase 
excess  allowances  from  other  covered 
sources  to  operate  and  demonstrate 
compliance.  AH  covered  sources  are 
required  to  hold  sufficient  allowances  at 
the  end  of  each  control  period  to  equal 


NOx  emissions  during  the  same  time 
period.  Allowances  can  be  used  in  the 
control  period  of  allocation,  traded  to 
another  covered  source  in  the  MECT  for 
use  in  the  same  time  period,  or  banked 
for  use  in  the  following  control  period. 

Allowances  can  be  traded  in  one  of 
four  ways;  Vintage  trades,  current  year 
trades,  individual  future  year  trades,  or 
stream  trades.  Vintage  trades  involve  the 
immediate  transfer  of  vintage 
allowances.  Current  year  trades  involve 
the  immediate  transfer  of  current 
allowances.  Individual  future  year  and 
stream  trades  involve  the  transfer  of 
future  allowances,  with  stream  trades 
involving  a  transfer  of  allowances  in 
perpetuity.  Analysis  conducted  by  the 
Texas  Commission  on  Environmental 
Quality  of  the  MECT  program  trading 
history  shows  that  approximately  20 
percent  of  the  allowances  allocated  each 
year  are  traded  and  that  nearly  50 
percent  of  all  program  participants  have 
participated  in  allowance  trading. 
Allowance  prices  are  set  by  market 
demand.  Prices  of  individual  year 
allowances  have  steadily  increased  as 
the  program  has  progressed,  showing 
that  the  value  of  the  allowances 
increases  as  the  cap  tightens.  Stream 
trade  prices  have  fluctuated  throughout 
the  program,  but  have  steadily  increased 
as  the  final  cap  level  has  been  reached. 

(2)  Regional  Clean  Air  Incentives  Market 
(RECLAIM) 

In  comparison  to  MECT,  RECLAIM  is 
a  small  trading  program  that  has  faced 
a  number  of  challenges  due  to  initial 
program  design  decisions.  In  1994, 
RECLAIM  established  a  cap  and  trade 
program  for  NOx  and  SO2  emissions  as 
part  of  an  effort  to  improve  air  quality 
in  the  Los  Angeles  area.  Every  year  the 
caps  decline  to  meet  the  objective  of 
getting  the  area  into  compliance  with 
ozone  and  particulate  matter  NAAQS. 
One  noteworthy  feature  of  the  RECLAIM 
trading  programs  is  the  two  overlapping 
cycles.  Roughly  equal  numbers  of 
facilities  were  assigned  to  each  of  the 
two  compliance  cycles.  Facilities  in 
compliance  cycle  1  complete  their 
twelve  month  cycle  at  the  end  of  the 
calendar  year  (December  31),  while 
facilities  in  compliance  cycle  2 
complete  their  twelve-month  cycle  at 
the  end  of  the  fiscal  year  (June  30). 
Around  300  facilities  have  participated 
annually  in  the  RECLAIM  NOx  trading 
program.  Every  facility  then  complied 
using  valid  credits  of  either  cycle,  but 
banking  of  allowances  for  use  in  a  later 
period  was  not  allowed. 

RECLAIM  Trading  Credits  (RTC) 
prices  for  NOx  rose  from  about  $3,000 
per  ton  early  in  2000  to  nearly  $20,000 
per  ton  in  June  and  up  to  about  $70,000 


per  ton  in  August  of  that  year.  Prices  of 
RTCs  during  the  California  energy  crisis 
during  2000  and  2001  averaged  in  the 
$50,000  per  ton  range.^°2  While  the 
California  crisis  was  the  result  of  several 
malfunctions  in  the  market,  the  RTC 
price  spike  was  exacerbated  by  a 
number  of  factors  starting  with  the  fact 
that  few  emissions  reductions  had  been  • 
made  in  earlier  years.  Prior  to  the 
California  crisis,  RTCs  had  been  over¬ 
allocated,  RTC  prices  had  remained  low, 
and  utilities  had  taken  little  action  to 
install  costly  controls.  When  emissions 
increased  and  exceeded  the  level  of 
allocated  RTCs,  prices  shot  up  to  very 
high  levels.  In  addition,  there  has  been 
speculation  that  high  RTC  prices  at  the 
time  were  partly  caused  by  the  high 
demand  for  credits  resulting  directly 
from  the  manipulation  of  the  power 
market  by  generators. 

The  operation  of  the  RECLAIM  market 
also  contributed  to  the  high  prices  in  the 
overall  power  markets.  During  this 
period,  generators  would  pay 
excessively  high  prices  for  RTCs  in 
order  to  raise  the  price  of  southern 
California  generation  needed  to  meet 
demand  in  the  California  Independent 
System  Operator  (CAISO). 

Subsequently,  generation  with  high  RTC 
costs  in  the  RECLAIM  area  would  be 
used  to  set  the  electricity  price  for  all  of 
California.  The  result  was  that 
generators  could  then  collect  excessive 
profits  on  their  generation  located 
outside  the  RECLAIM  area.  In  addition, 
RECLAIM’S  overlapping  compliance 
cycles  and  assignment  of  facilities  to 
one  of  two  compliance  cycles  appears  to 
have  contributed  to  some  confusion 
among  the  participants  in  the 
markets. Since  that  time,  significant 
changes  have  been  adopted  to  improve 
the  program. 

According  to  the  audit  report  for  the 
2007  compliance  period,  total  aggregate 
NOx  emissions  were  below  total 
allocations  by  21  percent  and  total 
aggregate  SOX  emissions  were  below 
total  allocations  by  13  percent.  Since 
January  2008,  NOx  RTCs  prices  have 
been  declining  and  have  not  exceeded 
$15,000  per  ton. 


’“2  joskow,  Paul  and  Edward  Kahn,  2002.  A 
Quantitative  Analysis  of  Pricing  Behavior  In 
California's  Wholesale  Electricity  Market  During 
Summer  2000;  The  Final  Word. 

’•’^Kolstad,  Jonathan  T.  and  Frank  A.  Wolak, 

2003.  Using  Environmental  Emissions  Permit  Prices 
to  Raise  Electricity  Prices:  Evidence  from  the 
California  Electricity  Market.  Published  by 
University  of  California  Energy  Institute. 

’“^Holland,  Stephen  P.  and  Michael  Moore,  2008. 
When  to  Pollute,  When  to  Abate?  Intertemporal 
Permit  Use  in  the  Los  Angeles  NOx  Market. 
Published  by  University  of  California  Energy 
Institute. 
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f.  Why  This  Is  Not  the'  Preferred  Option 

As  explained  above,  EPA  is  requesting 
comment  on  a  State  Budgets/Intrastate 
Trading  remedy  as  an  alternative  option 
because  this  option  would  provide 
certainty  regarding  emissions  from  each 
state.  However,  this  option  would  be 
more  resource  intensive,  more  complex, 
less  flexible,  and  potentially  more 
susceptible  to  market  manipulation  than 
the  other  options  on  which  EPA  is 
taking  comment. 

Although  this  remedy  may  be 
perceived  as  relatively  easy  to 
understand  and  follow,  it  would 
actually  be  more  burdensome  to 
administer  due  to  the  number  of  trading 
programs  that  would  be  required  to 
operate  simultaneously  and  annual 
auctions  that  would  be  held  every  year 
to  address  the  issues  of  market  power 
within  states.  It  would  also  result  in  a 
greater  burden  for  participants  operating 
EGUs  in  several  states.  Finally,  EPA  is 
asking  for  comment  on  whether  this 
option  raises  electric  reliability  issues 
since  sources  would  have  less  flexibility 
and  fewer  options  for  compliance.  EPA 
is  requesting  comments  on  this 
approach,  specifically  on  alterations 
that  could  address  the  drawbacks 
identified  above  or  on  any  other 
weaknesses  of  this  option  not  identified 
by  EPA.  EPA  also  welcomes  comments 
regarding  the  validity  of  the  concerns 
with  this  approach  identified  above. 

6.  Direct  Control  Remedy  Option 

The  second  alternative  option  on 
which  EPA  is  requesting  comment  is  the 
direct  control  option  described  in  this 
section.  EPA  is  considering  the  relative 
merits  of  this  option  and  requests 
comment  on  whether  a  direct  control 
remedy  option  should  be  included  in 
the  final  FIPs. 

There  are  a  variety  of  ways  to 
construct  a  direct  control  option.  The 
approach  that  EPA  is  presenting  as  an 
alternative  to  the  remedy  in  the 
proposed  FIPs  would  assign  emissions 
rate  limits  to  individual  sources. 
Emissions  limits  would  take  the  form  of 
input-based  emissions  rate  limits  (lb/ 
mmBtu). 

EPA  requests  comments  on  the  direct 
control  remedy  summarized  later  and 
the  approach  for  determining  emissions 
rate  limits,  which  is  described  in  greater 
detail  in  the  “State  Budgets,  Unit 
Allocations,  and  Unit  Emissions  Rates” 
TSD  in  the  docket  for  this  rulemaking. 
Specifically,  EPA  requests  comment  on 
the  general  use  of  a  direct  control 
remedy  as  well  as  the  specific  rate-based 
direct  control  approach  described  later. 
EPA  also  requests  comment  on  the 
potential  weakness  of  this  remedy 


option  identified  in  the  discussion  later. 
In  addition,  EPA  requests  comment  on 
alternate  methodologies  which  could  be 
used  to  implement  a  direct  control 
remedy. 

See  section  V.E.  later  for  projected 
costs  and  emissions  associated  with  this 
option. 

a.  Description  of  Option 

Unlike  the  proposed  remedy  option 
(State  Budgets/Limited  Trading)  and  the 
other  alternative  remedy  option 
(Intrastate  Trading)  discussed 
previously,  which  both  use  flexible  cap- 
and-trade  approaches,  a  direct  control 
remedy  would  directly  regulate 
individual  sources.  Under  this  direct 
control  remedy  alternative,  each  owner 
of  EGUs  would  be  required  to  meet 
specified  average  emissions  rate  limits 
covering  all  of  its  EGUs  in  each  covered 
state.  In  a  state  covered  for  the  24-hour 
and/or  annual  PM2.5  NAAQS,  the  direct 
control  remedy  option  would  require 
each  company  within  the  state  to  meet 
specified  EGU  annual  emissions  rate 
limits  for  SO2  and  NOx.  In  a  state 
covered  for  the  8-hour  ozone  NAAQS, 
this  remedy  would  require  each 
company  within  the  state  to  meet 
specified  EGU  ozone  season  emissions 
rate  limits  for  NOx-  EPA  would  set 
emissions  rates  on  a  unit-by-unit  basis  - 
in  all  covered  states  (see  approach  to 
determine  emissions  rate  limits,  later). 

While  emissions  rates  in  all  states 
would  be  set  on  a  unit-by-unit  level,  a 
company  would  be  allowed  to  average 
the  emissions  at  its  units  within  each 
state  to  meet  the  specified  within-the- 
state  rate  limits.  Company-level  average 
rates  would  be  calculated  as  company- 
level  total  emissions  divided  by 
company-level  total  heat  input  in  each 
state.  Analogously,  allowable  company- 
level  average  rates  would  be  calculated 
using  unit-specific  rate  limits  and  the 
heat  inputs  used  to  determine  those 
allowable  rates  (as  discussed  in  6.b.l).  A 
company  that  exceeded  the  applicable 
average  rate  limits  would  be  subject  to 
penalties  (described  later). 

In  addition,  to  address  the  potential 
variability  in  annual  emissions 
associated  with  emissions  rate  limits 
(i.e.,  not  all  years  are  average),  starting 
in  2012,  each  state’s  total  annual  (or 
ozone  season,  as  applicable)  EGU 
emissions  would  also  be  capped. 
Emissions  from  EGUs  in  each  state 
would  be  limited  to  the  state’s 
emissions  budget  with  the  variability 
limit.  Each  state’s  EGU  emissions  would 
be  capped  in  the  following  two  ways. 
First,  the  state’s  EGU  emissions  would 
not  be  permitted  to  exceed  the  state 
budget  with  the  state’s  1-year  variability 
limit  in  any  year  (or  ozone  season,  as 


applicable).  Second,  on  average,  the 
state’s  EGU  emissions  would  not  be 
permitted  to  exceed  the  budget  with  the 
state’s  3-year  variability  limit,  evaluated 
as  a  3-year  rolling  annual  (or  ozone 
season)  average  (or,  in  SO2  group  1 
states  during  2012  and  2013,  a  2-year 
rolling  average).  See  section  IV. E  for 
lists  of  each  state’s  emissions  budgets. 
Section  IV.F  describes  EPA’s  proposed 
approach  to  variability.  Tables  IV.F-1 
through  IV.F-3  present  1-year  and 
3-year  variability  limits.  Table  IV.F-4 
presents  1-year  and  2-year  variability 
limits  for  SO2  group  1  states  during 
2012  and  2013. 

If  total  EGU  emissions  in  a  state 
exceed  either  of  these  limits  [i.e.,  budget 
with  1-year  variability  limit  in  any  year, 
or  budget  with  2-or  3-year  variability 
limit  on  average),  then  each  company 
with  units  in  the  state  whose  emissions 
in  the  state  exceeded  the  company’s 
share  of  the  state  budget  with  variability 
limit  would  be  subject  to  a  penalty. 
These  assurance  provisions  are  designed 
to  assure  that  emissions  in  each  covered 
state  do  not  exceed  the  state’s  budget 
with  variability  limit.  They  are 
described  later.  EPA  also  believes  the 
penalty  provisions  described  later  are 
sufficient  to  ensure  that  these  caps 
would  not  be  exceeded. 

To  implement  this  remedy  option, 

EPA  would  determine  unit-level 
emissions  rate  limits  for  SO2,  NOx 
annual,  and  NOx  ozone  season  at  levels 
such  that,  if  the  units  operated  at  the 
levels  assumed  in  determining  the  state 
budgets,  total  emissions  of  each 
pollutant  fi’om  these  units  would  sum  to 
each  state’s  emissions  budget  for  the 
pollutant  without  the  variability  limit. 
The  method  for  determining  these  rate 
limits  is  described  later. 

An  alternative  direct  control  approach 
would  be  to  create  individual  unit-level 
annual  emissions  caps  (e.g.,  tons/year) 
in  order  to  cap  emissions  in  each  state. 
However,  this  approach  would  greatly 
limit  operational  flexibility  and  increase 
risk  to  electric  reliability.  For  example, 
a  unit-level  annual  emissions  cap 
approach  could  prevent  a  peaking  unit 
firom  running  at  a  time  when  the  unit  is 
necessary  for  electric  reliability.  EPA 
does  not  believe  that  a  unit-level  annual 
emissions  cap  approach  is  workable. 

b.  How  the  Option  Would  Be 
Implemented 

(1)  Approach  To  Determine  Emissions 
Rate  Limits 

To  implement  this  remedy  option, 
EPA  would  determine  unit -level 
emissions  rate  limits  for  SO2,  NOx 
annual,  and  NOx  ozone  season,  for 
covered  EGUs  in  the  covered  states. 
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Emissions  rate  limits  would  be  set  at 
levels  such  that,  if  the  units  operated  at 
the  levels  assumed  in  determining  the 
state  budgets,  total  emissions  from  these 
units  would  sum  to  the  state  budgets.  In 
a  state  covered  for  purposes  of  the  PM2.5 
NAAQS,  EPA  would  determine  SO2  and 
NOx  annual  emissions  rate  limits  for 
each  covered  EGU.  In  a  state  covered  for 
purposes  of  the  8-hour  ozone  NAAQS, 
EPA  would  determine  NOx  ozone 
season  emissions  rate  limits  for  each 
covered  EGU. 

Emissions  rate  limits  for  Phase  I  (2012 
and  2013).  State  budgets  were  derived 
from  the  lower  of  available  2007-2009 
quarterly  emissions  or  IPM  base  case 
projections  for  2012,  at  the  state  level. 
Analogous  to  state  budget  calculation, 
EPA  would  base  the  Phase  I  annual 
emissions  rate  limit  on  either  the  unit’s 
reported  annual  emissions  rate  or  the 
IPM  projected  rate.  Rates  based  on 
reported  data  would  be  calculated  using 
the  most  recent  first,  second,  third,  and 
fourth  quarters  of  emissions  data 
reported  to  EPA,  between  the  first 
quarter  of  2007  and  the  third  quarter  of 
2009,  where  four  such  quarters  of 
reported  data  are  available.  EPA  would 
determine  ozone  season  rates  based  on 
a  unit’s  most  recent  ozone  season 
emissions  reported  to  EPA  during  the 
period  of  2007-2009,  if  available,  and 
projections  or  source-specific  judgments 
otherwise. 

For  units  where  EPA  is  aware  that 
SO2  or  NOx  controls  will  be  installed  by 
2012  and  such  controls  were  not 
reflected  in  the  unit’s  reported 
emissions  rate  as  determined  previously 
(j.e.,  the  control  was  nut  in  operation 
during  the  period  of  time  on  which 
emissions  limits  were  based),  EPA‘ 
would  determine  the  Phase  I  emissions 
rate  limit  as  the  historic  rate  adjusted 
(reduced)  to  reflect  operation  of  the 
planned  control  equipment  at  an 
emissions  rate  consistent  with  operation 
of  that  equipment.  Emissions  rate  limits 
would  be  determined  based  on  the 
assumption  that  units  operate  all 
existing  SO2  and  NOx  control 
equipment,  and  the  assumption  that  the 
type  of  fuel  used  does  not  change  from 
that  used  in  determining  the  unadjusted 
rate  limit. 

For  those  EGUs  which  did  not  report 
a  first,  second,  third,  and  fourth  quarter 
of  SO2,  NOx,  and/or  a  complete  ozone 
season  of  NOx  emissions  data  to  EPA 
during  the  2007-2009  period,  or  for 
those  units  located  in  states  where 
budgets  are  based  on  IPM  projections, 
EPA  would  determine  emissions  rate 
limits  based  on  modeling  projections. 
Based  on  the  analysis  conducted  for  this 
proposed  rule,  EPA  would  use  modeling 
projections  to  determine  SO2  rates  for 


approximately  1,600  units,  annual  NOx 
rates  for  1,800  units,  and  ozone  season 
NOx  rates  for  1,900  units.  EPA  seeks 
comment  on  the  ability  of  all  such  units 
to  achieve  these  limits  based  on  IPM 
projections.  See  table  entitled  “Phase  I 
and  Phase  II  unit-level  emission  rate 
limits”  located  in  the  “State  Budgets, 

Unit  Allocations,  and  Unit  Emissions 
Rates”  TSD  in  the  docket  for  this 
rulemaking. 

For  those  units  that  did  not  rpport 
data  for  a  given  pollutant  and  time 
frame  combination  and  also  were  not 
included  in  IPM  modeling,  EPA  would 
need  to  determine  permissible  rates 
based  on  unit  characteristics  (e.g.,  types 
and  sizes  of  units,  fuel  type).  The 
approach  would  also  need  to  take  into 
account  the  variety  of  controls  and 
measures  that  can  be  used  to  limit 
emissions,  including  available  fuels. 
While  EPA  does  not  believe  that  such 
units  exist,  EPA  is  taking  comment  on 
the  existence  of  units  that  did  not  report 
first,  second,  third,  and  fourth  quarter 
data  to  EPA  between  the  first  quarter  of 
2007  and  the  third  quarter  of  2009,  and 
are  not  included  in  IPM  modeling.  If 
EPA  is  made  aware  of  such  units,  the 
unit-level  analysis  required  to  establish 
such  limits  would  be  extremely 
complex,  and  could  impact  the  ability  of 
EPA  to  require  the  reductions  as  quickly 
as  under  other  remedy  approaches. 

EPA  is  also  taking  comment  on  an 
alternative  approach  for  setting 
emissions  rate  limits  for  those  units 
which  did  not  report  a  first,  second, 
third,  and  fourth  quarter  of  SO2,  NOx, 
and/or  a  complete  ozone  season  of  NOx 
emissions  data  to  EPA  during  the  2007- 
2009  period.  In  this  alternative 
approach,  EPA  could  develop  specific 
limits  that  would  apply  to  a  large  group 
of  units  with  varying  characteristics.  • 

The  numerous  variables  that  contribute 
to  differences  in  units”  emissions  rates 
complicate  development  of  limits  for  a 
large  group  of  units.  Therefore,  to 
ensure  that  all  units  in  a  broadly- 
defined  group  could  achieve  their  rate 
limits,  it  would  be  necessary  to  either 
establish  limits  that  are  fairly  weak  so 
that  the  poorest-performing  units  could 
meet  the  requirements  (“lowest- 
common-denominator”  effect),  or, 
design  more  stringent  requirements  but 
include  provisions  for  exceptions  to  the 
requirements.  At  this  time,  EPA  believes 
using  IPM  projections  and  source- 
specific  judgments  is  preferable  to  the 
alternative  of  group-based  limits,  and 
seeks  comments  on  this  alternative. 

Emissions  rate  limits  for  Phase  ll 
(2014  and  onward).  For  EGUs  in  states 
that  are  in  SO2  group  1  [i.e.,  the  more 
stringent  SO2  group),  EPA  would  further 
adjust  (reduce)  SO2  emissions  rates  for 


certain  EGUs  that  EPA  projects  would 
install  FGD  in  modeling  of  the  proposed 
remedy  option  (at  less  than  $2000  per 
ton);  for  such  units  EPA  would 
determine  emissions  rate  limits  at  rates 
consistent  with  FGD  operation.  For 
other  covered  units.  Phase  II  emissions 
rate  limits  would  be  the  same  as  Phase 
I  limits.  Again,  emissions  rate  limits 
would  be  determined  based  on  the 
assumption  that  units  operate  all 
existing  SO2  and  NOx  control 
equipment,  and  that  the  type  of  fuel 
used  does  not  change  from  that  used  in 
determining  the  unadjusted  rate  limit. 
Note  that  for  ozone  season  NOx  there  is 
only  one  phase. 

Emissions  rate  limits  for  new  units. 

The  emi.ssions  rate  limits  for  covered 
new  units  would  be  set  equal  to  tbe 
permit  rates  for  these  units. 

EPA  has  calculated  specific  emissions 
rate  limits  for  each  existing  unit  that 
would  be  covered  under  this  direct 
control  remedy  option.  These  unit-level 
emissions  rate  limits  appear  in  a  table 
entitled  “Phase  I  and  Phase  II  unit-level 
emissions  rate  limits”  located  in  the 
“State  Budgets,  Unit  Allocations,  and 
Unit  Emissions  Rates”  TSD  in  the  docket 
for  this  rulemaking.  More  detailed 
description  of  the  approach  is  also 
provided  in  the  TSD.  EPA  is  requesting 
comment  on  this  approach  for 
determining  the  emissions  rate  limits  , 
described  in  the  TSD  and  on  the  limits 
themselves. 

(2)  Applicability 

Applicability  would  be  the  same  for 
all  three  remedies.  Refer  to  section 
V.D.4  previously  for  detailed  discussion 
on  applicability. 

(3)  Monitoring  and  Reporting 

Monitoring  provisions  would  be  the 
same  for  all  three  remedies.  The  direct 
control  option  would  require  minor 
changes  to  the  reporting  and  record 
keeping  requirements  due  to  the  need  to 
collect  information  on  both  emissions 
rates  and  mass.  The  provisions  would 
require  complete,  accurate  measurement 
and  timely  reporting  of  emissions  to 
assure  accountability  and  provide 
public  access  to  data.  Refer  to  section 
V.D.4  previously  for  detailed  discussion 
on  monitoring  and  reporting 
requirements. 

(4)  Assurance  Provisions 

As  discussed  previously,  .starting  in 
2012,  the  direct  control  remedy 
alternative  would  include  assurance 
provisions  designed  to  assure  that 
emissions  in  each  covered  state  do  not 
exceed  the  state’s  emissions  budget  with 
variability  limit.  The  state’s  EGU  , 

emissions  would  not  be  permitted  to 
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exceed  the  state  budget  with  1-year 
variability  limit  in  any  year  {or  ozone 
season,  as  applicable).  Additionally,  on 
a  3-year  rolling  average  basis,  the  state’s 
EGU  emissions  would  not  be  permitted 
to  exceed  the  budget  with  the  3-year 
variability  limit  (evaluated  on  an  annual 
or  ozone  season  basis,  as  appropriate). 
Furthermore,  during  2012  and  2013, 

SO2  emissions  from  EGUs  in  group  1 
states  (i.e.,  the  more  stringent  SO2 
group)  would  not  be  permitted  to 
exceed  the  budget  with  the  state’s  2-year 
variability  limit,  evaluated  as  a  2-year 
rolling  annual  average.  Section  IV.E  in 
this  preamble  lists  each  state’s 
emissions  budget,  and  section  IV.F  lists 
the  1-,  2-,  and  3-year  variability  limits, 
as  applicable. 

Note  that  for  EGUs  in  states  that  are 
in  SO2  group  2  [i.e.,  the  less  stringent 
SO2  group)  and/or  states  required  to 
reduce  NOx  emissions,  EPA  would 
apply  only  the  1-year  variability  limit  in 
2012  and  2013,  and  not  a  2-year 
variability  limit.  Because  emissions 
would  be  evaluated  against  the  3-year 
variability  limit  on  a  3-year  rolling 
average  basis,  the  application  of  the  3- 
year  variability  limit  in  2014  would  also 
serve  to  limit  emissions  in  2012  and 
2013.  For  EGUs  in  SO2  group  1  states 
(i.e.,  the  more  stringent  SO2  group)  EPA 
would  apply  a  different  1-year  SO2 
variability  limit  in  2012  and  2013  than 
for  2014  and  later.  Furthermore,  in  these 
group  1  states,  EPA  would  apply  a  2- 
year  SO2  variability  limit  in  2012  and 
2013,  and  a  3-year  limit  for  later  years 
(section  IV.F  discusses  why  variability 
limits  for  the  group  1  states  would  differ 
in  2012  and  2013). 

If  total  EGU  emissions  in  a  state 
exceed  either  the  state’s  budget  with 

1- year  variability  limit  in  any  year,  or 
budget  with  3-year  variability  limit  (or 

2- year  limit,  as  appropriate)  on  average, 
then  each  company  with  units  in  the 
state  whose  emissions  in  the  state 
exceeded  its  share  of  the  state  budget 
with  variability  limit  would  be  subject 
to  a  penalty  for  its  share  of  emissions 
above  the  budget  with  variability  limit. 

In  the  State  Budgets/Limited  Trading 
remedy  described  previously,  the 
proposed  assurance  provisions  include 
an  allowance  sur’^ender  requirement. 
Those  assurance  provisions  would  ' 
require  a  company  to  surrender  one 
allowance  for  each  ton  of  the  company’s 
proportional  share  of  the  amount  the 
state’s  EGU  emissions  exceed  the  budget 
with  variability  limit.  This  allowance 
surrender  requirement  is  in  addition  to 
the  trading  program  requirement  to 
surrender  one  allowance  for  every  ton 
emitted. 

•  In  the  direct  control  alternative, 
however,  allowances  are  not  allocated  to 


units  therefore  an  allowance  surrender 
requirement  is  not  feasible.  Instead,  for 
this  alternative,  a  company  with 
emissions  over  its  share  of  the  budget 
with  variability  limit  would  be  in 
violation  of  the  CAA  and  subject  to 
discretionary  penalties.  The  tonnage 
amount  of  the  company’s  violation,  i.e., 
the  company’s  excess  emissions  under 
the  assurance  provisions,  would  be  its 
proportional  share  of  the  amount  that 
the  state’s  EGU  emissions  exceed  the 
budget  with  the  variability  limit.  Each 
ton  of  the  company's  excess  emissions, 
as  well  as  each  day  in  the  averaging  ’ 
period,  would  be  a  violation. 

In  this  direct  control  remedy 
alternative,  a  company’s  share  of  the 
state  budget  with  variability  limit  would 
be  determined  using  the  same  approach 
described  in  the  State  Budgets/Limited 
Trading  option,  previously.  That 
approach  is  based  on  allowance 
allocations:  although  the  direct  control 
remedy  would  not  allocate  allowances 
to  sources,  this  remedy  would  use  the 
allocation  method  described  in  State 
Budgets/Limited  Trading  in  determining 
a  company’s  share  of  the  state  budget. 

The  assurance  provisions  would 
commence  in  2012  for  this  direct 
control  option.  In  contrast  and  for  the 
reasons  explained  in  section  V.D.4,  for 
the  proposed  State  Budgets/Limited 
Trading  remedy,  EPA  is  proposing  to 
start  applying  the  assurance  provisions 
in  2014.  The  combination  of 
circumstances  for  State  Budgets/Limited 
Trading — known  locations  of  controls 
and  a  price  on  each  ton  emitted — 
provides  greater  certainty  of  where 
reductions  will  occur  during  2012  and 
2013  than  would  be  provided  by  the 
direct  control  program.  In  contrast  to  the 
State  Budgets/Limited  Trading  remedy, 
the  direct  control  program  does  not  put 
a  price  on  emitting  SO2  or  NOx  so  does 
not  provide  that  incentive  to  reduce 
emissions.  Sources  can  increase 
generation,  while  meeting  the  emissions 
rate  limits,  and  increase  their  emissions. 
For  these  reasons,  the  direct  control 
program  provides  less  certainty 
regarding  the  location  of  emissions  in 
the  short  term.  For  this  reason,  EPA 
believes  that  it  would  be  appropriate  to 
apply  the  assurance  provisions  under 
this  remedy  option  beginning  in  2012. 

EPA  requests  comment  on  these 
assurance  provisions. 

(5)  Penalties 

As  explained  previously,  under  this 
direct  control  remedy  approach,  each 
owner  of  EGUs  within  a  covered  state 
would  be  required  to  meet  specified 
average  emissions  rate  limits  for  SO2 
and/or  NOx  emission  for  all  of  its  EGUs. 
For  the  annual  SO2  or  NOx  control 


programs,  if  a  company  were  to  exceed 
the  applicable  company-wide  annual 
average  rate  limit,  the  company  would 
be  in  violation  of  the  CAA  and  subject 
to  discretionary  civil  penalties. 

The  excess  emissions  of  the  owner’s 
EGUs  would  be  calculated  as  the  EGUs” 
actual  annual  average  emissions  rate 
minus  the  applicable  annual  average 
emissions  rate  limit,  with  the  difference 
multiplied  by  the  EGUs”  total  actual 
annual  heat  input.  Each  ton  of  excess 
emissions,  as  well  as  each  day  in  the 
averaging  period  (e.g.,  365  days  for  an 
annual  program),  would  be  a  violation 
of  the  CAA.  The  maximum 
discretionary  penalty  under  CAA 
Section  113  is  $25,000  (inflation- 
adjusted  to  $37,500  for  2009)  per 
violation. 

For  the  ozone  season  NOx  program, 
the  penalty  provisions  would  work  in 
the  same  mannCT  described  herein 
except  on  an  ozone  season  basis  rather 
than  annual. 

In  addition,  any  company  with  EGU 
emissions  exceeding  its  share  of  the 
■  state  budget  with  variability  limit  for 
SO2,  NOx  annual  or  NOx  ozone  season 
would  also  be  in  violation  of  the  CAA 
and  subject  to  discretionary  civil 
penalties  explained  earlier  in  this 
section  if,  in  any  year  (or  ozone  season, 
as  applicable),  the  state  as  a  whole 
exceeds  its  budget  with  variability  limit 
(see  description  of  assurance  provisions, 
previously). 

EPA  requests  comment  on  the  penalty 
provisions. 

c.  How  the  Direct  Control  Remedy  Is 
Consistent  With  the  Court’s  Opinions 

The  direct  control  remedy  option 
would  implement  the  section 
110(a)(2)(D)(i)(I)  requirement  that 
“emissions  from  sources  that  contribute 
significantly  and  interfere  with 
maintenance  in  downwind 
nonattainment  areas”  be  prohibited.  It 
would  do  so  by  establishing  for  covered 
EGUs  specific  emissions  rate  limits, 
with  company -wide  within  state 
averaging.  Emissions  rates  in  all  states 
would  be  set  on  a  unit-by-unit  basis  at 
levels  such  that,  if  the  units  operated  at 
the  levels  assumed  in  determining  the 
state  budgets,  total  emissions  from  these 
units  would  sum  to  each  state’s 
emissions  budgets  without  the 
variability  limits.  A  company  could 
average  the  emissions  at  its  units  within 
each  state  to  meet  specified  within-the- 
state  rate  limits.  This  approach  would 
directly  limit  emissions  from  EGUs  in 
each  covered  state,  providing  assurance 
that  emissions  reductions  would  occur 
within  each  state  consistent  with  the 
mandate  of  section  110(a)(2)(D)(i)(I). 
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Because  individual  EGUs  would  be 
required  to  meet  specific  emissions  rate 
limits  (with  within-state  company-wide 
averaging),  this  option  would  ensure 
that  required  controls  and  measures  are 
installed  and  implemented  within  the 
state.  The  fact  that  emissions,  after 
implementation  of  all  controls  required 
to  meet  the  emissions  rate  limits,  may 
vary  based  on  the  amount  of  generation 
^in  each  state  is  not  inconsistent  with  the 
section  110(a){2)(D)(i)(I)  requirement 
that  all  significant  contribution  and 
interference  with  maintenance  be 
eliminated.  As  noted  previously, 
changes  in  generation  due  to  changing 
meteorology,  demand  growth,  or 
disruptions  in  electricity  supply  from 
other  units  can  all  affect  the  amount  of 
generation  needed  in  a  specific  state  and 
thus  the  baseline  emissions  from  that 
.state.  Because  ba.seline  emissions  are 
variable,  emissions  after  the  elimination 
of  all  significant  contribution  are  also 
somewhat  variable. 

Further,  any  such  variation  in 
emissions  would  be  limited.  As  with  the 
State  Budgets/Limited  Trading  option 
described  previously,  no  state’s  EGU 
emissions  would  be  permitted  to  exceed 
the  state  budget  with  variability  limit  in 
any  year  (or  ozone  season,  as 
applicable).  Nor  would  any  state’s  EGU 
emissions  be  permitted,  on  average,  to 
exceed  the  budget  plus  a  specified 
portion  of  the  state’s  variability  limit, 
evaluated  as  a  3-year  rolling  annual  (or 
ozone  season)  average  (or,  in  SO2  group 
1  .states  during  2012-2013,  a  2-year 
rolling  annual  average).  Section  IV  in 
this  prearnble  lists  each  state’s 
emissions  budget,  and  1-,  2-,  and  3-year 
variability  limit,  as  applicable. 

d.  Electric  Reliability  Issues 

The  risk  to  electric  reliability  is 
considered  low  under  the  direct  control 
remedy  option.  Specifically,  the 
provisions  for  the  variability  limits  and 
company  averaging  within  each  state 
help  to  alleviate  electric  reliability 
concerns.  Therefore,  EGUs  are  expected 
to  be  able  to  both  comply  with  their 
emissions  rate  limits  and  reliably 
provide  electricity  to  customers.  EPA 
requests  comment  on  electric  reliability 
issues. 


e.  Why  This  Is  Not  the  Preferred  Option 

As  explained  previously,  EPA  is 
requesting  comment  on  the  merits  and 
weaknesses  of  this  direct  control 
remedy  option.  EPA  did  not  include  this 
remedy  option  in  the  proposed  FIPs; 
however,  we  continue  to  consider  this 
option  and  are  taking  comment  on 
whether  this  option  should  be  included 
in  the  FIPs.  This  option  would  provide 
assurance  that  companies  in  each  state 
are  meeting  specific  emissions  rate 
limits  and  would  also  ensure  that 
annual  emissions  from  each  state  are 
capped.  Additionally,  the  direct  control 
option  may  be  perceived  as  easy  to 
understand  and  follow.  Nonetheless,  at 
this  time,  EPA  believes  the  direct 
control  option  is  inferior  to  the 
preferred  approach.  EPA  requests 
comments  on  the  validity  of  EPA’s 
concerns  regarding  this  option  and 
alternative  methods  for  addressing  those 
concerns. 

EPA  modeling  projects  fewer 
emissions  reductions  under  the  direct 
control  alternative  than  the  proposed 
State  Budgets/Limited  Trading  remedy. 
Additionally,  the  reductions  would  be 
achieved  at  a  higher  cost  than  the 
proposed  remedy.  See  section  V.E.  for 
projected  costs  and  emi.ssirns. 

A  direct  control  program  must 
account  for  outliers,  e.g.,  units  that  can 
not  install  controls  due  to  space 
limitations.  EPA  believes  that  the 
within-the-state  company-wide 
averaging  in  the  direct  control 
alternative  on  which  EPA  is  taking 
comment  likely  mitigates  this  concern. 
However,  this  averaging  approach  may 
put  an  owner  with  a  small  number  of 
units  within  a  state  at  a  disadvantage 
compared  to  an  owner  with  a  larger 
number  of  units.  EPA  requests  comment 
on  this  issue. 

Within  the  direct  control  approach  on 
which  EPA  is  taking  comment,  the 
assurance  provisions  (which  limit  a 
company’s  emissions  within  a  state  to 
its  share  of  the  budget  with  the 
variability  limit  if  the  state’s  budget 
with  variability  limit  is  exceeded)  may 
also  put  an  owner  with  a  small  number 
of  units  at  a  disadvantage  compared  to 
an  owner  with  a  larger  number  of  units 
within  a  state.  EPA  seeks  comment  on 
this  issue. 


A  direct  control  program  based  on 
emissions  rate  limits  does  not  cap 
annual  emissions;  if  there  is  growth  in 
fossil  generation  within  a  state,  a  rate- 
based  approach  alone  could  allow 
emissions  increases.  In  the  direct 
control  approach  on  which  EPA 
requests  comment,  the  assurance 
provisions  provide  some  assurance  of 
achieving  required  reductions. 

Notably,  the  direct  control  approach 
described  herein  restricts  compliance 
options  more  than  a  trading  approach. 
EPA  generally  believes  that  granting 
more  flexibility  to  companies  in  meeting 
an  emissions  reductions  goal  results  in 
the  ability  of  those  companies  to  meet 
that  goal  at  a  lower  cost  and  decreases 
reliability  risks  in  the  electric  power 
system.  While  some  portion  of  this 
effect  is  captured  in  IPM  modeling  (see 
section  V.E.  for  projected  costs  and 
emissions),  some  types  of  unforeseen 
innovations  in  technology,  fuel 
switching,  and  management  cannot  be 
captured  by  modeling.  Any  potential 
innovations  and  resulting  cost  savings 
are  more  likely  to  be  found  and  utilized 
in  the  presence  of  regulatory  flexibility. 
Based  on  historical  experience,  EPA 
believes  that  the  benefits  offered  by  a 
flexible  trading  approach  are  large  and 
should  be  considered  qualitatively,  even 
if  they  cannot  be  quantified.  Many  of 
these  benefits  would  be  foregone  under 
tbe  direct  control  approach. 

E.  Projected  Costs  and  Emissions  for 
Each  Remedy  Option 

Emission  and  cost  projections  for  the 
three  remedies  discussed  previously 
come  from  the  Integrated  Planning 
Model  (IPM),  a  dynamic  linear 
programming  model  of  electric 
generation  in  the  contiguous  U.S.  For 
each  reihedy,  projected  costs  relative  to 
the  base  case  appear  in  Table  V.E-1. 

Tbe  following  section  explains  these 
projections  in  light  of  how  the  remedies 
differ  and  how  they  were  represented  in 
the  model.  The  emissions  projections 
below  comprise  fossil  generation  above 
25  megawatts  of  capacity,  the  units  that 
would  be  subject  to  the  rule.  More  detail 
on  the  modeling  of  costs  and  emissions 
can  be  found  in  the  Regulatory  Impact 
Analysis  for  the  proposed  Transport 
Rule  and  in  the  IPM  Documentation. 


Table  V.E-1— Projected  Incremental  Costs  Due  to  Transport  Rule  Remedies  Compared  to  Baseline 

Without  Transport  Rule  or  CAIR 

[Billion  2006  dollars] 


2012 

2014 

2020 

2025 

Limited  Interstate  l  rading  (proposed)  . 

3.7 

2.8 

2.0 

2.0 

4.2 

2.7 

2.2 

2.2 

Direct  Control  . 

4.3 

3.4 

2.5 

2.3 
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1.  State  Budgets/Limited  Trading 

The  proposed  remedy  of  State 
Budgets/Limited  Trading  was  modeled 
with  regional  emissions  caps  beginning 
in  2012  and  state-specific  emissions 


limits  beginning  in  2014.  The  state- 
specific  emissions  limits  represent  state 
budgets  plus  3-year  average  variability 
limits.  Because  banking  early  reductions 
beyond  the  budget  levels  is  allowed, 


2012  SO2  reductions  are  greater  overall 
than  state  budgets  alone  would  require 
in  that  year.  Table  V.E-2  shows  the 
projected  emissions  reductions  from 
this  remedy. 


Table  V.E-2— Projected  SO2  and  NOx  Electric  Generating  Unit  Emissions  Reductions  in  Covered  States 
With  the  Transport  Rule  Compared  to  Baseline  Without  Transport  Rule  or  CAIR 

[Million  tons] 


201 2  base  case 
emissions 

2012  transport 
rule  emissions 

2012  emissions 
•  reductions 

2014  base  case 
'  emissions 

1 - 

2014  transport 
rule  emissions 

2014  emissions 
reductions 

S02 . 

8.4 

3.4 

5.0 

7.2 

2.6 

4.6 

Annual  NOx  . 

2.0 

1.3 

0.7 

2.0 

1.3 

0.7 

Ozone  Season  NOx . 

0.7- 

0.6 

0.1 

0.6 

0.1 

2.  State  Budgets/Intrastate  Trading 

Though  based  on  the  same  state 
budgets  as  State  Budgets/Limited 
trading,  the  alternative  remedy  of  State 
Budgets/Intrastate  Trading  costs 
approximately  0.5  billion  2006  dollars 
more  in  2012  and  achieves  slightly  more 


SO2  reduction  in  2012  (and  slightly  less 
in  2014),  as  Table  V.E-3  shows.  In 
modeling  this  remedy,  each  state’s 
emissions  were  restricted  to  the  state 
budget  without  variability.  Without  the 
opportunity  for  even  limited  trading  of 
allowances  across  state  borders,  more 
banking  was  projected  in  some  states.  In 


other  states,  more  immediate  emissions 
reductions  (relative  to  the  base  case)  are 
projected  so  that  state  budgets  are  met 
exactly.  Both  of  these  factors  drive  2012 
costs  higher  than  those  of  limited 
interstate  trading  and  lead  to  slightly 
greater  SO2  reductions  in  2012. 


Table  V.E-3— Projected  SO2  and  NOx  Electric  Generating  Unit  Emissions  Reductions  in  Covered  States 
With  the  Intrastate  Trading  Alternative  Remedy  Compared  to  Baseline  Without  Transport  Rule  or  CAIR 


[Million  tons] 


2012  base  case 
emissions 

2012  transport 
rule  emissions 

2012  emissions 
reductions 

2014  base  case 
emissions 

i _ i 

2014  transport 
rule  emissions 

2014  emissions 
reductions 

SO2 . 1 

8.4 

3.2 

5.2 

2.7 

.  4.5 

Annual  NOx  . 

2.0 

1.3 

0.7 

1.2 

0.8 

Ozone  Season  NOx . 

0.7 

0.6 

0.1 

0.6 

0.1 

3.  Direct  Control 

The  direct  control  alternative  remedy 
consists  of  source-specific  emissions 
rate  limits  commensurate  with  those 
used  in  the  derivation  of  state  budgets 
(see  sections  IV.D  and  IV.E).  To 
represent  assurance  provisions,  the 
emissions  fi-om  each  state  were  also 
constrained  to  the  state’s  budget  plus 
3-year  average  variability  limit 


beginning  in  2012.  For  states  with  more 
stringent  SO2  budgets  in  2014,  FGD 
retrofits  were  required  on  units  shown 
to  have  cost-effective  retrofit 
opportunities  at  $2,000  per  ton. 

Compared  to  the  proposed  remedy  of 
State  Budgets/Limited  Trading,  the 
direct  control  alternative  costs 
approximately  0.6  billion  2006  dollars 
more  and  results  in  less  SO2  reduction 


in  2012,  as  shown  in  Table  V.E-4. 
Unlike  remedies  allowing  banking  for 
early  reductions,  the  direct  control 
alternative  does  not  result  in  reductions 
below  state  budgets  in  2012.  At  the 
same  time,  meeting  specific  rate 
requirements  for  every  source  means 
there  is  little  incentive  to  achieve 
additional  reductions  with  fuel 
switching. 


Table  y.E-4 — Projected  SO2  and  NOx  Electric  Generating  Unit  Emissions  Reductions  in  Covered  States 
With  the  Direct  Control  Alternative  Remedy  Compared  to  Baseline  Without  Transport  Rule  or  CAIR 

[Million  tons] 


20i2  base  case 

2012  transport 

2012  emissions 

2014  base  case 

2014  transport 

2014  emissions 

1  emissions 

- ^ - ; 

rule  emissions 

reductions 

emissions 

rule  emissions 

reductions 
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4.  State-Level  Emissions  Projections 

Tables  V.E-5,  V.E-6,  and  V.E-7  show 
projected  emissions  at  the  state  level 
from  all  EGUs  in  2014. 

Table  V.E-5— Projected  State-level  SO2  Emissions  From  Electric  Generating  Units  in  2014 

[Tons] 


Base  case 

State  budgets/ 
limited  trading 

State  budgets/ 
intrastate  trading 

Direct  control 

Alabama . 

322,362 

172,430 

162,103 

172,430 

Connecticut  . 

6,160 

3,234 

3,208 

3,208 

Delaware  . 

8,079 

9,185 

8,974 

9,110 

District  of  Columbia  . 

176 

179 

180 

180 

Florida  . 

194,723 

139,805 

159,120 

135,366 

Georgia  . 

173,257 

92,375 

89,706 

92,375 

Illinois  . 

200,484 

164,741 

156,049 

163,902 

Indiana  . 

804,425 

240,730 

267,564 

239,852 

Iowa  . . . 

163,966 

102,419 

102,096 

106,569 

Kansas  . 

65,125 

51,248 

52,501 

53,275 

Kentucky  . 

739,595 

123,837 

128,318 

123,833 

Louisiana . 

94,866 

94,933 

92,647 

96,390 

Maryland  . 

45,294 

45,449 

45,304 

45,752 

Massachusetts  . 

17,265 

10,306 

8,595 

8,909 

Michigan . .' . 

275,961 

173,828 

188,796 

172,986 

Minnesota  . 

62,033 

49,413 

49,836 

58,925 

Missouri . 

500,649 

192,645 

190,815 

190,532 

Nebraska . 

115,695 

75,095 

73,219 

75,061 

New  Jersey  . : . 

39,721 

16,562 

14,935 

16,569 

New  York  . 

142,762 

58,455 

53,373 

58,455 

North  Carolina . 

140,924 

97,262 

109,385 

97,262 

Ohio  . : . 

841,199 

232,964 

269,547 

'228,514 

Pennsylvania . 

974,644 

154,852 

183,276 

154,855 

South  Carolina  . .• . 

156,200 

131,232 

123,525 

131,232 

Tennessee  . . . . 

600,071 

106,767 

100,012 

94,078 

Virginia  . ; . 

136,573 

58,329 

51,633 

58,330 

West  Virginia . 

496,307 

127,646 

147,580 

127,646 

Wisconsin . 

117,397 

85,933 

87,328 

83,709 

Table  V.E-6— -Projected  State-Level  Annual  NOx  Emissions  From  Electric  Generating  Units  in  2014 

[Tons] 


Base  case 

State  budgets/ 
limited  trading 

State  budgets/ 
intrastate  trading 

Direct  control 

Alabama . 

118,955 

61,793 

61,618 

61,865 

Connecticut  . 

7,991 

8,003 

7,986 

8,004 

Delaware . 

5,790 

6,176 

6,126 

6,074 

District  of  Columbia  . . 

933 

946 

948 

948 

Florida  . 

196,373 

126,155 

126,065 

94,646 

Georgia  . 

48,267 

44,461 

44,462 

44,61 1 

Illinois  . 

80,451 

57,589 

54,773 

57,949 

Indiana  . ; . 

201,027 

112,502 

112,721 

108,675 

Iowa  . 

68,259 

53,072 

50,146 

52,069 

Kansas  . 

79,018 

40,020 

40,074 

39,558 

Kentucky  . 

148,551 

71,371 

71,692 

69,882 

Louisiana . : . 

45,551 

37,255 

36,594 

37,164 

Maryland  . 

36,089 

36,326 

33,778 

36,532 

Massachusetts  . - 

12,650 

13,047 

12,219 

13,064 

Michigan . . 

98,941 

65,066 

65,973 

67,525 

Minnesota  . 

55,283 

38,969 

39,114 

38,039 

Missouri . 

83,019 

67,475 

61,679 

67,648 

Nebraska . 

53,029 

35,101 

34,105 

35,457 

New  Jersey  . 

27,127 

-  23,377 

23,358 

23,338 

New  York  . 

36,352 

36,592 

34,538 

36,597 

North  Carolina . 

62,608 

60,516 

54,639 

60,517 

Ohio  . 7 . 

164,947 

99,358 

95,997 

100,886 

Pennsylvania . 

204,950 

123,629 

123,095 

123,409 

The  modeling  presented  in  Tables  V.E-5,  requirements  nor  in  the  ozone  season  NOx  emissions  limits  in  DC  would  have  little  to  no  effect 

V.E-6,  and  V.E-7  differs  from  the  proposed  requirement.  Modeled  units  in  DC  include  two  on  the  modeling  results. 

Transport  Rule  because  the  District  of  Columbia  small  facilities,  one  of  which  has  only  units  below 

(DC)  is  included  neither  in  the  annual  SO2  and  NOx  25  MW  capacity.  EPA  believes  the  addition  of 
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Table  V.E-6— Projected  State-Level  Annual  NOx  Emissions  From  Electric  Generating  Units  in  2014 — 

Continued 

[Tons] 


Base  case 

State  budgets/ 
limited  trading 

State  budgets/ 
intrastate  trading 

Direct  control 

South  Carolina  . 

47,742 

34,735 

33,781 

34,616 

Tennessee  . 

68,914 

28,212 

26,874 

28,873 

Virginia  . 

37,485 

35,805 

35,745 

37,004 

West  Virginia . 

100,095 

48,180 

48,987 

50,555 

Wisconsin . 

54,515 

41,875 

42,498 

42,450 

Table  V.E-7— Projected  State-Level  Ozone-Season  NOx  Emissions  From  Electric  Generating  Units  in  2014 

[Tons] 


Base  case 

State  budgets/ 
limited  trading 

State  budgets/ 
intrastate  trading 

Direct  control 

Alabama . 

26,995 

26,727 

26,552 

<  26,823 

Arkansas  . 

21,667 

12,080 

12,095 

12,077 

Connecticut  . 

. . . . 

3,446 

3,453 

3,446 

3,446 

Delaware . . 

2,367 

2,669 

2,671 

2,613 

District  of  Columbia  . 

391 

397 

397 

398 

Florida  . 

94,686 

62,221 

62,037 

.48,170 

Georgia  . 

21 ,947 

19,686 

19,688 

19,749 

Illinois  . 

. . . . 

24,167 

24,701 

Indiana  . 

49,023 

47,477 

47,813 

45,589 

Kansas  . 

34,537 

.  17,470 

17,590 

1  17,282 

Kentucky  . 

29,927 

29,376 

29,671 

Louisiana . 

21,443 

17,388 

17,106 

17,308 

Maryland  . 

15,307 

15,454 

14,275 

15,512 

Michigan . 

29,934 

27,778 

28,052 

29,415 

Mississippi . 

. ^ . 

16,955 

8,524 

8,526 

New  Jersey  . 

10,470 

10,324 

10,260 

New  York  . 

17,257 

17,493 

16,518 

17,491 

North  Carolina . 

27,018 

26,117 

23,459 

26,004 

Ohio  . 

44,753 

41,141 

40,051 

42,789 

Oklahoma . 

38,546 

a4,471 

24,471 

24,426 

Pennsylvania . 

53,263 

52,692 

52,586 

South  Carolina  . 

15,730 

14,818 

14,666 

14,753 

Tennessee  . 

12,021 

1 1 ,868 

10,955 

Texas  . 

79,572 

68,769 

68,874 

Virginia  . 

. . 

16,264 

15,397 

15,289 

16,093 

West  Virginia . 

24,339 

20,249 

21,466 

21,500 

F.  Transition  From  the  CAIR  Cap  and 
Trade  Programs  To  Proposed  Programs 

This  proposed  Transport  Rule  would 
replace  the  CAIR  rule  and  its  associated 
trading  programs.  This  section 
elaborates  on  some  of  the  areas  of  the 
CAIR  program  that  would  need  to  be 
addressed  in  the  transition  to  the  new 
program.  EPA  is  taking  comment  on 
how  the  transition  would  occur. 

1.  Sunsetting  of  CAIR,  CAIR  SIPs,  and 
CAIR  FIPs 

The  CAIR,  CAIR  SIPs,  and  CAIR  FIPs 
would  be  replaced  entirely  by  the 
Transport  Rule  provisions.  If  this 
proposed  Transport  Rule  is  finalized  in 
2011,  the  CAIR,  CAIR  SIPs,  and  CAIR 
FIPs  would  sunset  at  the  completion  of 
all  2011  control  period  activities. 

In  order  to  implement  the  sunsetting 
of  the  CAIR  and  CAIR  FIPs,  the 
proposed  rule  includes  several  revisions 


of  the  CAIR,  §§51.123  and  51.124,  and 
the  CAIR  FIPs,  §§  52.35  and  52.36.  First, 
sunsetting  the  CAIR  and  CAIR  FIPs  in 
2011  would  mean  that  the  requirements 
of  the  CAIR  and  CAIR  FIPs  would  not 
apply  to  control  periods  after  2011. 
Specifically,  the  CAIR  would  be  revised 
to  rescind,  with  regard  to  any  control 
period  beginning  after  December  31, 
2011,  the  findings  that  states  must 
revise  their  SIPs  to  meet  CAIR 
requirements.  Similarly,  the  CAIR  FIPs 
would  be  revised  to  state  that,  with 
regard  to  any  post-December  31,  2011 
control  period,  CAIR  FIP  requirements 
would  not  be  applicable. 

Second,  the  sunsetting  in  2011  would 
mean  that  the  CAIR  trading  programs 
would  not  continue  past  2011. 
Consequently,  the  proposed  revisions  of 
the  CAIR  and  CAIR  FIPs  would  state 
that,  with  regard  to  any  post-December 
31,  2011  control  period,  the 
Administrator  would  not  carry  out  any 


of  the  functions  established  for  the 
Administrator  in  the  CAIR  model 
trading  rule,  the  CAIR  FIPs,  or  any  state 
trading  programs  approved  under  the 
CAIR. 

Third,  the  sunsetting  in  2011  would 
mean  that  CAIR  allowances  allocated  for 
control  periods  after  2011 — which  have 
already  been  recorded  by  the 
Administrator  in  the  Allowance 
Management  System  compliance 
accounts  of  sources  in  many  states — 
would  not  be  usable  in  the  CAIR  trading 
programs  for  control  periods  ending 
before  2012.  Specifically,  under  the 
existing  CAIR  trading  programs,  a 
source  that  fails  to  hold  sufficient 
allowances  to  cover  emissions  for  the 

2011  control  period  (whether  annual  or 
ozone  season)  must  provide  for 
surrender  to  the  Administrator  three 
allowances  (one  as  an  offset  and  two  as 
an  automatic  penalty)  allocated  for  the 

2012  control  period  for  every  one 
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allowance  that  was  not  held  as  required. 
However,  consistent  with  the  proposed 
termination  of  the  CAIR  trading 
programs  for  control  periods  after  2011, 
EPA  believes  that  allowances  allocated 
for  such  control  periods  (e.g.,  2012 
allowances)  should  not  be  usable  for 
any  purpose.  In  any  event,  because  such 
allowances  would  have  little  or  no 
market  value,  their  deduction  would 
impose  little  or  no  cost  on  the  party 
holding  them.  Consequently,  the 
proposed  revisions  of  the  CAIR  and 
CAIR  FIPs  would  state  that  the 
Administrator  would  not  deduct,  for 
excess  emissions,  any  CAIR  allowances 
allocated  for  control  periods  in  2012  or 
any  year  thereafter.  These  revisions 
would  ensure  that  no  CAIR  allowances 
allocated  for  post-2011  control  periods 
would  be  used  as  an  offset  of,  or  an 
automatic  penalty  for,  excess  emissions. 

As  a  result  of  these  proposed 
revisions  of  the  CAIR  and  CAIR  FIP 
rules,  there  would  be  no  offset  or 
automatic  penalty  deducted  for  a  source 
that  failed  to  hold  sufficient  allowances 
to  cover  its  2011  control  period 
emissions  unless  the  state  SIPs  are 
revised.  In  order  to  preserve  the 
deductions  for  offsets  and  automatic 
penalties  for  2011  control  periods,  the 
CAIR  SIPs  for  most  states  (i.e.,  20  out  of 
the  28  states  subject  to  at  least  one  CAIR 
trading  program)  would  need  to  be 
modified  and  the  modified  CAIR  SIPs 
would  need  to  be  approved  by  the  EPA 
— before  EPA  conducts  the  process  of 
determining  source  compliance  after  the 
allowance  transfer  deadline  for  the  2011 
control  periods  — in  order  to  change  the 
allocation  year  of  the  allowances 
required  to  be  deducted  (e.g.,  from 
allowances  allocated  for  2012  to 
allowances  allocated  for  2011). 

Although  EPA’s  past  experience  with 
trading  programs  strongly  suggests  that 
few  sources  would  be  out  of  compliance 
with  the  requirement  to  hold  allowances 
covering  2011  emissions,  all  of  these 
CAIR  SIPs  would  have  to  be  revised 
because  there  is  no  way  to  predict 
which  few  sources  in  which  few  states 
might  be  out  of  compliance  in  2011  and 
the  process  of  revising  SIPs  is  too  long 
to  be  started  while  EPA  is  still 
determining  compliance.  In  fact,  when 
states  needed  to  revise  their  SIPs  to 
include  the  existing  requirements  of 
CAIR  and  submit  the  revised  SIPS  to  the 
Administrator,  EPA  found  that  states 
needed  up  to  3  years  to  develop  and 
submit  SIP  revisions,  and  EPA  needed 
about  6  months  to  act  on  the  SIP 
revisions.  In  light  of  this  experience 
with  SIP  revisions  under  CAIR,  EPA 
believes  that  it  would  highly  unlikely 
that  all,  or  even  most,  state  CAIR  SIPs 


could  be  revised,  submitted,  and 
approved  in  tim& — even  if  the  SIP 
revision  process  were  started  when  a 
final  Transport  Rule  is  promulgated — to 
change  what  allowances  were  to  be  used 
for  offsets  and  automatic  penalties  for 
excess  emissions  for  the  2011  control 
periods. 

Moreover,  any  excess  emissions  for 
the  2011  control  periods  w6uld  be 
violations  of  the  state  SIPs  (or  of  CAIR 
FIPs  in  those  states  with  CAIR  FIPs)  and 
of  the  Clean  Air  Act  and,  therefore 
would  be  subject  to  discretionary  civil 
penalties  under  CAA  Section  113.  Each 
ton  of  excess  emissions,  and  each  day  in 
the  control  period  involved  [i.e.,  365 
days  for  annual  control  periods  and  153 
days  for  the  ozone  season  control 
period),  would  be  a  violation,  with  a 
maximum  penalty  of  $25,000  (inflation 
adjusted  to  $37,500)  per  violation.  In 
determining  what  level  of  discretionary 
civil  penalties  to  impose  on  a  source 
that  has  excess  emissions  violations, 

EPA  routinely  considers,  among  other 
things,  whether,  and  if  so  what  level  of, 
other  penalties  (e.g.,  automatic  excess 
emissions  penalties)  have  already  been 
imposed  for  the  same  violations,  as  well 
as  any  economic  benefit  of 
noncompliance  (e.g.,  the  avoidance  of 
the  cost  of  surrendering  allowances  to 
cover  emissions).  See,  e.g.,  42  U.S.C. 
7413(e)(1)  (including,  as  penalty 
assessment  criteria,  “payment  by  the 
violator  of  penalties  previously  assessed 
for  the  same  violation”  and  “the 
economic  benefit  of  noncompliance”). 
Consequently,  EPA  believes  that, 
regarding  the  CAIR  2011  control  periods 
(both  annual  and  ozone  season)  for 
which  it  is  not  feasible  to  change  the 
offset  and  automatic  penalty  provisions 
to  make  them  workable,  the  potential  for 
assessment  of  significant,  discretionary 
civil  penalties  would  provide  a  strong 
incentive  for  compliance  with  the 
allowance-holding  requirement  and 
avoidance  of  excess  emissions. 

In  addition  to  the  previously- 
described,  proposed  revisions  to 
§§  51.123,  51.124,  52.35,  and  52.36, 
certain  provisions  in  part  52  that  reflect, 
state  by  state,  the  CAIR  SIP  revisions 
and  CAIR  FIP  requirements  applicable 
to  each  state  would  need  to  be  revised 
to  implement  the  sunsetting  of  the 
CAIR,  CAIR  SIPs,  and  CAIR  FIPs. 
However,  the  timing  for  proposal  and 
adoption  of  revisions  to  part  52  is 
necessarily  different  for  the  part  52 
provisions  addressing  CAIR  SIP 
revisions  and  those  addressing  revisions 
of  the  CAIR  and  the  CAIR  FIPs 
themselves. 

The  part  52  provisions  addressing 
CAIR  SIP  revisions  for  the  individual 
states  reflect  EPA’s  approval  of  CAIR 


SIP  revisions  adopted  and  submitted  to 
EPA  by  the  respective  states.  The  first 
step  toward  sunsetting  those  part  52 
provisions  would  be  that,  if  and  after 
the  proposed  Transport  Rule  was 
finalized,  the  respective  states  would 
change  their  SIPs  in  order  to,  among 
other  things,  make  the  CAIR  provisions 
in  the  SIPs  inapplicable  to  any  control 
period  that  starts  after  December  31, 
2011.  After  the  submittal  by  the 
respective  states  of  these  SIP  revisions, 
EPA  would  review  and  approve  such 
changes.  Consequently,  the  rule  text 
approving  such  CAIR  SIP  revisions 
would  not  be  included  in  either  the 
proposed  Transport  Rule  or  any  final 
rule  based  on  the  proposed  Transport 
Rule,  but  rather  would  be  proposed  and 
adopted  only  after  the  respective  states 
revised  their  SIPs.  As  EPA  did  when 
transitioning  from  the  NOx  Budget 
Trading  Program  to  the  CAIR  NOx 
ozone  season  trading  program,  EPA  will 
work  with  states  to  transition  from  state 
CAIR  programs  to  their  replacement 
FIPs  or  state  SIPs.  This  assistance  wfll 
be  provided  through  meetings  or 
workshops,  web-based  references,  one- 
on-one  assistance  through  the  EPA 
regions,  etc. 

In  contrast,  the  part  52  provisions 
adopting  CAIR  FIPs  for  individual  states 
could  be  revised,  as  part  of  the  proposed 
Transport  Rule,  to  sunset  these  CAIR 
FIPs  because  no  state  action  would  be 
required  to  accomplish  this  sunsetting. 
EPA  proposes  to  revise  each  state- 
specific  part  52  provision  adopting  a 
CAIR  FIP — whether  for  NOx  annual  or 
ozone  season  emissions  or  SOo 
emissions — to  add  a  paragraph  stating 
that:  with  regard  to  any  control  period 
starting  after  December  31,  2011,  the 
respective  CAIR  FIP  would  not  apply 
and  the  Administrator  would  not  carry 
out  any  of  the  functions  set  forth  for  the 
Administrator  in  the  trading  program 
rules  under  the  CAIR  FIP;  and  the 
Administrator  would  not  deduct  for 
excess  emissions  any  CAIR  allowances 
allocated  for  2012  or  any  year  thereafter. 
The  new,  added  rule  text  would  be  very 
similar  to  the  proposed  rule  text 
revisions  to  §§  52.35  and  52.36  and 
would  be  essentially  the  same  for  each 
of  these  state-specific  Part  52 
provisions.  EPA  has  included  in  the 
proposed  Transport  Rule  the  proposed 
rule  text  making  these  state-by-state 
revisions  for  Delaware,  District  of 
Columbia,  Indiana,  Louisiana, 

Michigan,  New  Jersey,  Tennessee, 
Texas,  and  Wisconsin.  These  provisions 
revise  all  of  the  state-specific  Part  52 
provisions  adopting  CAIR  FIPs 
provisions  to  make  the  CAIR  FIPs 
inapplicable  to  any  control  period  that 
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that  the  Administrator  would  not  carry 
out  any  functions  under  the  CAIR 
trading  programs  during  any  such 
control  period  and  would  not  use  any 
CAIR  allowances  allocated  for  any  such 
control  period. 

2.  Change  in  States  Covered 

The  states  covered  by  the  proposed 
Transport  Rule  differ  slightly  from  states 
covered  by  the  CAIR.  Namely,  as 
compared  with  the  states  covered  hy  the 
CAIR  NOx  ozone  season  trading 
program,  the  states  covered  by  the 
proposed  Transport  Rule  NOx  ozone 
season  trading  program  would  include 
Georgia,  Kansas,  Oklahoma,  and  Texas 
and  would  not  include  Iowa, 
Massachusetts,  Missouri,  and 
Wisconsin.  Further,  as  compared  with 
the  states  covered  by  the  CAIR  NOx 
annual  and  SO2  trading  programs,  the 
states  covered  by  the  proposed 
Transport  Rule  NOx  Annual  and  SO2 
trading  programs  would  include 
Connecticut,  Kansas,  Massachusetts, 
Minnesota,  and  Nebraska  and  would  not 
include  Mississippi  and  Texas.  (See  also 
the  discussion  in  section  IV.D.  regarding 
the  possibility  that  the  states  to  which 
this  rule  would  apply  could  expand.) 

Consequently,  sources  in  some  states 
that  would  be  covered  by  the  proposed 
Transport  Rule  would  have  new 
allowance  holding  requirements 
beginning  in  2012,  but  would  not  have 
been  subject  to  the  CAIR  trading 
programs.  Conversely,  sources  in  some 
states  covered  by  the  CAIR  or  CAIR  FIPs 
would  not  be  subject  to  the  proposed 
Transport  Rule.  To  the  extent  that  the 
CAIR  reductions  were  needed  or  relied 
upon  to  satisfy  other  SIP  requirements, 
states  might  need  to  find  alternative 
ways  to  satisfy  requirements  for  their 
SIPs.  EPA  will  work  with  individual 
states  to  identify  state-specific  options 
to  ensure  that  necessary  reductions 
needed  for  other  SIP  requirements  can 
continue. 

3.  Applicability,  CAIR  Opt-ins  and  NOx 
SIP  Call  Units  . 

Except  for  the  changes  in  the  states 
covered,  the  general  applicability 
provisions  of  the  proposed  Transport 
Rule  would  be  essentially  the  same  as 
the  CAIR  general  applicability 
provisions,  with  a  few  exceptions.  First, 
the  proposed  Transport  Rule  does  not 
allow  any  units  to  opt  into  the  trading 
programs.  In  contrast,  under  CAIR, 
states  could  elect  to  allow  boilers, 
combustion  turbines,  and  other 
combustion  devices  to  opt  into  the  CAIR 
trading  programs  under  opt-in 
provisions  specified  by  EPA,  and  a 
number  of  states  adopted  these  opt-in 


have  opted  into  the  CAIR  trading 
programs,  and,  even  in  the  Acid  Rain 
Program,  where  opt-in  provisions  have 
been  in  place  since  1995,  very  few  units 
have  actually  opted  in. 

Second,  under  the  CAIR  trading 
programs,  a  state  subject  to  the  NOx  SIP 
Call  was  allowed  to  expand  the 
applicability  bf  the  CAIR  NOx  ozone 
season  trading  program  in  the  state  in 
order  to  include  all  units  subject  to  the 
NOx  Budget  Trading  Program  (NBP) 
under  the  NOx  SIP  Call  and  thereby  to 
continue  to  meet  the  state’s  NOx  SIP 
Call  requirements.  Fourteen  states  chose 
to  expand  the  CAIR  NOx  ozone  season 
applicability  in  this  way,  while  six 
states  chose  not  to  expand  the 
applicability  and  instead  to  meet  their 
NOx  SIP  Call  obligations  in  other  ways. 

In  expanding  the  applicability  of  the 
CAIR  NOx  ozone  season  trading 
program,  the  fourteen  states  brought 
into  the  program  large  industrial  boilers 
and  turbines  (with  maximum  design 
heat  input  greater  than  250  mmBtu/  hr) 
and,  in  some  cases,  smaller  electric 
generating  units  (serving  generators 
with  nameplate  capacity  of  15  through 
25  MWe),  and  generally  the  CAIR  NOx 
ozone  season  budgets  in  these  states 
were  increased  to  account  for  these 
additional  sources.  In  contrast,  the 
proposed  Transport  Rule  NOx  ozone 
season  trading  program  would  not  allow 
for  expansion  of  applicability  to  include 
these  units  currently  covered  only  by 
the  NBP. 

There  are  several  factors  underlying 
this  difference  between  the  proposed 
Transport  Rule  and  the  CAIR.  First,  in 
determining  which  states  are 
contributing  significantly  or  interfering 
with  maintenance  of  the  ozone  NAAQS, 
the  Transport  Rule  does  not  cover  some 
states  subject  to  the  NOx  SIP  Call  (i.e., 
Massachusetts,  Missouri,  and  Rhode 
Island).  Further,  the  six  states  that  chose 
under  the  CAIR  to  require  the  necessary 
NOx  SIP  Call  reductions  through 
provisions  other  than  the  CAIR  NOx 
ozone  season  program  would  not  likely 
be  interested  in  expanding  applicability 
under  the  Transport  Rule  NOx  ozone 
season  trading  program  to  cover  these 
units.  In  addition,  EPA  has  determined 
that  these  units  as  a  group  did  not 
actually  reduce  emissions  as  a  result  of 
the  NBP  or  through  their  inclusion  in 
the  CAIR  NOx  ozone  season  trading 
program.  In  fact,  their  current  emissions 
rates  are  nearly  identical  to  what  they 
were  before  the  NBP  started.  Moreover, 
these  units  as  a  group  had  allowances 
that  they  did  not  need  for  compliance 
and  that  were  available  for  trading  to 
other  affected  units.  The  Transport  Rule, 
as  proposed,  does  not  include  these 


for  allowing  states  expand  applicability 
to  include  them.  EPA  is  taking  comment 
on  this  approach. 

4.  Early  Reduction  Provisions 

Substantial  emissions  reductions  have 
occurred  as  a  result  of  the  CAIR 
programs.  These  reductions  are  greater 
than  were  expected  when  the  rule  was 
promulgated.  This  is  evidenced  in  the 
banks  of  allowances  that  exist  in  each  of 
the  CAIR  programs. 

a.  SO2  Allowance  Bank 

The  bank  of  Title  IV  allowances  was 
more  than  12  million  tons  at  the  end  of 
2009.  This  bank  is  the  result  of 
emissions  reductions  for  Title  IV  where 
allowances  are  used  for  compliance 
with  the  requirement  to  hold  allowances 
covering  emissions  and  early  reductions 
for  the  CAIR  SO2  trading  program.  EPA 
believes  that  it  is  advantageous  to 
minimize  sources”  use  of  the  Title  IV 
allowance  bank  if  possible  and 
recognizes  that,  if  the  bank  has  minimal 
future  market  value,  there  may  be 
incentive  to  use  as  many  banked 
allowances  as  possible.  EPA  tracks  the 
SO2  emissions  on  a  quarterly  basis  and 
makes  the  information  available  to  the 
public  at  http://epa.gov/airmarkets/ 
quarterlytracking.html. 

EPA  evaluated  whether  the  Title  IV 
allowance  bank  could  be  used  in  the 
proposed  Transport  Rule  SO2  program 
in  any  way.  One  idea  presented  to  EPA 
was  to  distribute  Transport  Rule  SO2 
allowances  based  on  the  number  of  Title 
IV  allowances  a  source  has  in  its  bank 
at  the  completion  of  compliance  in  the 
last  year  of  the  CAIR  SO2  program, 
thereby  incentivizing  minimal  use,  by 
sources,  of  Title  IV  allowance  banks  and 
encouraging  continued  emission 
control.  EPA  is  concerned  that  the 
approach  would  have  significant  legal 
risk  for  two  reasons.  First,  the  Court  is 
likely  to  view  the  approach  as  imposing 
a  significant  burden  on  the  use  of  Title 
IV  allowances  and  therefore  as 
modifying  the  authorization  provided 
by  such  allowances.  Second,  the  Court 
is  likely  to  view  the  approach  as  not 
related  to,  much  less  necessary  for, 
implementation  of  the  section 
110(a)(2)(D)(i)(I)  mandate  to  eliminate 
significant  contribution  and  interference 
with  maintenance.  EPA  chose  instead, 
under  the  proposed  Transport  Rule,  to 
distribute  Transport  Rule  SO2 
allowances  in  a  manner  directly  linked 
to  its  calculation  of  each  state’s 
significant  contribution  and  interference 
with  maintenance  and  not  to  use  Title 
IV  allowances  as  a  basis  for  distributing 
the  new  Transport  Rule  allowances. 

EPA  is  confident  that  the  approach 
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selected  is  consistent  with  the  Court’s 
opinion  in  North  Carolina  v.  EPA,  531 
F.3d  896,  922  (D.C.  Cir.  2008). 

(Additional  information  on  this 
approach  can  be  found  in  the  docket.) 
EPA  requests  comment  on  whether  or 
not  an  allowance  distribution  approach 
based  on  the  number  of  Title  IV 
allowances  in  a  given  source’s  account 
would  be  consistent  with  the  Court 
opinion. 

EPA  proposes  that  the  Transport  Rule 
provisions  not  allow  the  use  of  Title  IV 
allowances  either  as  the  basis  for 
allocating  Transport  Rule  SO2 
allowances  or  directly  for  compliance 
with  allowance-holding  requirements. 
Thus,  there  would  be  no  SO2  allowances 
carried  over  into  the  new  SO2  program. 
Title  IV  allowances  continue,  of  course, 
to  be  used  for  compliance  with  the  Acid 
Rain  Program. 

b.  NOx  Allowance  Banks 

A.ssuming  that  NOx  emissions  in  2010 
and  2011  are  equal  to  what  they  were 
in  2009,  the  CAIR  NOx  ozone  season 
bank  would  contain  over  600,000 
allowances  (which  would  equal  more 
than  100  percent  of  the  total  of  the  state 
budgets  under  the  proposed  Transport 
■  Rule  NOx  ozone  season  program  for 
2012),  and  the  CAIR  NOx  annual  bank 
would  contain  about  720,000 
allowances  (which  would  equal  nearly 
50  percent  of  the  total  of  the  state 
budgets  under  the  proposed  Transport 
Rule  NOx  annual  program  for  2012), 
after  completion  of  true-up  of  allowance 
holdings  and  emissions  for  2011. 
Estimates  of  the  size  of  the  banks  have 
only  recently  been  made  based  on 
reported  2009  emissions  data,  and  the 
impacts  of  different  approaches  to 
handling  the  banks  have  not  yet  been 
modeled.  However,  EPA  is  concerned 
about  the  potential  impacts  of  these 
approaches.  On  one  hand,  allowing  pre- 
2012  CAIR  NOx  allowances  and  CAIR 
NOx  ozone  season  allowances  to  be 
used  in  the  proposed  Transport  Rule 
NOx  programs,  and  thereby  ensuring 
that  the  allowances  would  continue  to 
have  some  market  value  in  the  future, 
would  promote  the  continuation — in 
2010  and  2011 — of  the  reductions  that 
occurred  in  2009  under  the  CAIR  NOx 
programs.  On  the  other  hand,  the 
amounts  of  the  banks  are  so  large  that 
they  might  significantly  reduce  the 
amount  of  emissions  reductions  that 
would  otherwise  be  achieved  in  the 
proposed  Transport  Rule  NOx  programs, 
particularly  in  the  earlier  years  (e.g., 

,  2012  and  2013). 

EPA  has  identified  several  possible 
approaches  for  handling  banked  pre- 
.  2012  CAIR  NOx  allowances  in  the 
Transport  Rule  NOx  programs.  The  first 


approach  might  be  to  allow  all  such 
banked  CAIR  allowances  ta  be  brought 
into  the  Transport  Rule  NOx  programs, 
make  the  assurance  provisions  effective 
starting  in  2012,  and  rely  on  the 
assurance  provisions  to  ensure  that  each 
state  continues  to  eliminate  all  of  the 
significant  contribution  and  interference 
with  maintenance  that  EPA  has 
identified  in  today’s  proposal.  The 
banked  CAIR  allowances  would  be 
usable,  and  the  assurance  provisions 
would  apply,  in  all  states  in  the 
Transport  Rule  NOx  programs. 

However,  EPA  is  concerned  that  some 
parties  may  view  this  approach  as 
having  the  effect  of  allowing  sources 
that  were  advantaged  by  the 
development  of  state  budgets  using  fuel 
adjustment  factors — the  use  of  which 
was  reversed  by  the  Court  in  North 
Carolina,  531  F.3d  at  918-21— and  that 
still  hold  part  of  their  allocated 
allowances  to  continue  have  an 
advantage  in  the  Transport  Rule  NOx 
trading  programs.  These  concerns  may 
be  mitigated  somewhat  by  the  fact  that 
even  though  the  methodology  used  to 
divide  the  regional  budget  into  state 
budgets  used  fuel  factors,  states  had  the 
flexibility  to  allocate  allowances 
however  they  wdshed.  EPA  takes 
comment  on  the  extent  to  which  states 
have  allocated  differently  and  the  extent 
to  which  this  may  mitigate  concerns 
about  allowing  the  use  of  banked  CAIR 
NOx  allowances  in  the  Transport  Rule 
annual  NOx  and  ozone  season  NOx 
trading  programs. 

The  second  approach  might  be  to 
allow  only  a  limited  amount  of  banked 
pre-2012  CAIR  allowances  to  be  brought 
into  the  Transport  Rule  programs.  This 
could  be  accomplished  by  allowing  all 
such  banked  allowances  to  be  used,  but 
at  a  tonnage  authorization  level 
significantly  lower  than  one  ton  per 
allowance,  in  the  Transport  Rule  NOx 
programs.  However,  while  severely 
limiting  the  tonnage  authorization  of 
banked  allowances  that  is  allowed  into 
the  new  programs  would  limit  any 
advantage  realized  by  sources  that 
received  fuel-adjustment-factor-based 
CAIR  allowance  allocations,  this  would 
also  limit  any  beneficial  impact  that 
bringing  CAIR  allowances  into  the  new 
programs  rnight  have  on  preserving 
emissions  reductions  in  2010  and  2011. 

The  third  option  might  be  to  try  to 
factor  the  bank  into  the  calculation  of 
state  budgets  by  reducing  the  state 
budgets  to  take  account  of  the  banked 
pre-2012  CAIR  allowances.  This  might 
allow  these  allowances  to  be  used  in  the 
Transport  Rule  NOx  programs  without 
adversely  affecting  the  states’ 
elimination  of  the  part  of  significant 
contribution  and  interference  with 


maintenance  that  EPA  has  identified. 
However,  this  approach  would  not  be 
feasible  because  EPA  cannot  determine 
in  advance  in  which  states  banked  pre- 
2012  CAIR  allowances  might  be  used 
and  so  would  not  know  which  state  . 
budgets  should  be  adjusted  and  what 
amount  of  adjustment  would  be 
necessary. 

A  final  approach  would  simply  be  to 
not  allow  the  use  of  any  banked  pre- 
2012  CAIR  allowances  in  the  Transport 
Rule  NOx  programs.  This  approach 
would  avoid  the  potential  legal  and 
practical  problems  raised  by  the  other 
approaches  and  is  the  approach 
proposed  by  EPA.  EPA  requests 
comment  on  the  proposed  approach,  the 
previously-discussed  alternative 
approaches,  and  any  other  possible 
approaches  for  handling  banked  pre- 
2012  CAIR  allowances  in  the  Transport 
Rule  NOx  programs. 

5.  Source  Monitoring  and  Reporting 

Monitoring  and  reporting  using  40 
CFR  part  75  provisions  is  required  for 
all  units  subject  to  the  (iAIR  programs 
and  woidd  also  be  required  for  all  units 
subject  to  the  proposed  Transport  Rule 
programs.  In  states  covered  by  both  the 
CAIR  and  the  proposed  Transport  Rule, 
units  would  generally  have  no  changes 
to  their  monitoring  and  reporting 
requirements  and  would  continue  to 
monitor  and  submit  reports  as  they  have 
under  the  CAIR.  The  exceptions  are 
units  in:  CAIR  states  subject  to  CAIR 
‘NOx  ozone  season  requirements  but 
NOx  and  SO2  annual  requirements 
under  the  proposed  Transport  Rule;  or 
CAIR  states  subject  to  CAIR  NOx  annual 
and  ozone  season  and  SO2  requirements 
but  only  to  NOx  ozone  season 
requirements  under  the  proposed 
Transport  Rule.  These  exceptions  could 
arise,  in  part,  because  under  Part  75 
some  units  (/.e.,  non-Acid  Rain  units) 
that  are  in  NOx  ozone  season,  and  not 
NOx  annual,  programs  have  the  option 
of  monitoring  and  reporting  NOx 
emissions  for  just  the  ozone  season. 

Units  in  the  following  .states  monitor 
and  report  both  SO2  and  NOx  year- 
round  under  the  CAIR  and  would 
continue  to  do  so  under  the  Transport 
Rule:  Alabama,  Delaware,  the  District  of 
Columbia,  Florida,  Georgia,  Illinois, 
Indiana,  Iowa,  Kentucky,  Louisiana, 
Maryland,  Michigan,  Missouri,  New 
Jersey,  New  York,  North  Carolina,  Ohio, 
Penn.sylvania,  South  Carolina, 
Tenne.ssee,  Virginia,  West  Virginia,  and 
Wisconsin.  Non-Acid  Rain  units  in 
Arkansas  are  currently  required  to 
monitor  and  report  NOx  in  the  ozone 
season  under  the  CAIR  and  woidd 
continue  to  be  required  to  do  so  under 
the  proposed  Transport  Rule. 
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Non-Acid  Rain  units  in  Connecticut 
and  Massachusetts  (about  15  units  total) 
that  currently  monitor  and  report  NOx 
in  the  ozone  season  would  need  to 
monitor  and  report  NOx  and  SO2  on  an 
annua)  basis  under  the  proposed 
Transport  Rule. 

Non-Acid  Rain  units  in  Mississippi 
(about  4  units)  and  Texas  (about  52 
units)  are  currently  monitoring  and 
reporting  NOx  and  SO2  year-round  and  . 
under  the  proposed  Transport  Rule 
would  be  required  to  jnonitor  and  report 
NOx  in  the  ozone  season.  (All  of  these 
units  burn  natural  gas  and  emitted 
approximately  12  tons  of  SO2  in  2009.) 

In  states  not  covered  by  the  CAIR  but 
covered  by  the  proposed  Transport 
Rule,  some  units  would  have  to  meet 
new  monitoring  and  reporting 
requirements  under  part  75.  Kansas, 
Minnesota,  and  Nebraska  are  not 
covered  by  the  CAIR  and  are  covered  by 
the  Transport  Rule,  and  units  there 
would  need  to  monitor  and  report  NOx 
and  SO2  emissions  year-round. 

Oklahoma  is  not  covered  by  the  CAIR 
and  is  covered  by  the  Transport  Rule, 
and  units  there  would  need  to  monitor 
and  report  NOx  in  the  ozone  season. 
There  are  about  34  non-Acid  Rain  units 
total  in  Kansas,  Nebraska  and  Oklahoma 
not  monitoring  and  reporting  under  Part 
75  that  would  need  to  begin  to  do  so. 
Most  of  these  units  are  simple-cycle 
combustion  turbines  used  in  the  ozone 
season  as  peaking  units  and  would 
likely  be  able  to  utilize  the  Low  Mass 
Emissions  or  Appendix  D  and  E 
methodologies  in  40  CFR  part  75,  which 
do  not  require  a  continuous  emissions 
monitoring  system  (CEMS).  The 
circulating  fluidized  bed  (CFB)  units  in 
Oklahoma  (about  4  units)  that  burn  coal 
are  already  monitoring  and  reporting 
under  40  CFR  part  60,  subpart  Da, 
which  requires  an  SO2,  NOx  and  C02/ 
02  (diluent)  CEMS.  These  boilers  would 
only  have  to  add  a  flow  monitor  and 
upgrade  the  automated  data  acquisition 
and  handling  system.  Non-Acid  Rain 
units  in  Minnesota  (about  20  units) 
would  also  need  to  monitor  and  report, 
but  were  already  doing  so  under  the 
CAIR  before  the  CAIR  was  stayed  in 
Minnesota  (74  FR  56721,  November  3, 
2009):  therefore,  they  would  simply 
have  to  reactivate  those  monitoring 
systems. 

Units  that  have  not  been  covered  by 
part  75  monitoring  and  reporting  in  the 
past  would  likely  have  less  than  one 
year  to  install,  certify,  and  operate  the 
required  monitoring  systems.  EPA 
believes  that  these  units  would 
reasonably  be  able  to  comply  with  this 
requirement  because  the  monitoring 
equipment  needed  is  not  extensive  or  is 
largely  in  place  already  for  the  purpose 


of  meeting  other  requirements.  Quality 
assurance  and  reporting  provisions  and 
data  system  upgrades  may  be  necessary, 
but  there  would  be  sufficient  time  to 
accomplish  this. 

G.  Interactions  With  Existing  Title  IV 
Program  and  NOx  SIP  Call 

1.  Title  IV  Interactions 

Promulgation  of  a  Transport  Rule 
would  not  affect  any  Acid  Rain  Program 
requirements.  Any  Title  IV  sources  that 
are  subject  to  final  Transport  Rule 
provisions  would  still  need  to  continue 
to  comply  with  all  Acid  Rain 
provisions.  Acid  Rain  requirements  are 
established  independently  in  Title  IV  of 
the  Clean  Air  Act  and  would  not  be 
replaced  by  the  Transport  Rule.  In 
contrast  with  the  CAIR,  the  proposed 
Transport  Rule  would  not  allow  Title  IV 
SO2  allowances  to  be  used  in  the 
Transport  Rule  program.  Similarly, 
Transport  Rule  SO2  allowances  would 
not  be  useable  in  the  Acid  Rain 
Program.  Title  IV  SO2  and  NOx 
requirements  will  continue  to  apply 
independently  of  the  Transport  Rule 
provisions.  The  Transport  Rule  program 
as  proposed  has  no  opt-in  provisions,  so 
no  sources,  including  any  that  have 
opted  into  the  Acid  Rain  Program  would 
be  able  to  opt-in  to  the  Transport  Rule 
program. 

Compliance  with  the  Transport  Rule 
would  reduce  SO2  emissions  in  the 
Transport  Rule  states  below  the  2010 
Title  IV  cap.  So,  as  sources  complied 
with  the  Transport  Rule,  emissions 
would  go  down  and  with  them  so  would 
the  demand  for  Title  IV  allowances. 
Therefore,  the  Title  IV  allowance  prices 
are  expected  to  be  very  low  once  the 
Transport  Rule  is  finalized:  some 
analysts  suggest  a  price  of  nearly  zero. 
Acid  Rain  sources  will  still  be  required 
to  comply  with  Title  IV  requirements, 
including  the  requirement  to  hold  Title 
IV  allowances  to  cover  emissions  at  the 
end  of  a  compliance  year. 

There  would  likely  be  changes  to 
emissions  at  some  Acid  Rain  sources 
outside  of  the  Transport  Rule  area  as  a 
result  of  the  transition  from  CAIR  to  the 
Transport  Rule.  Namely,  emissions  at 
some  non-Transport  Rule  Acid  Rain 
sources  may  increase  because  of  the 
change  in  the  Title  IV  allowance  price. 
This  would  be  expected  to  occur  mainly 
in  the  states  that  border  the  Transport 
Rule  states.  Overall,  SO2  emissions  from 
these  non-Transport  Rule  Acid  Rain 
sources  would  be  expected  to  increase 
approximately  237,000  tons  each  year  if 
the  Transport  Rule  is  implemented 
compared  to  what  they  would  have  been 
in  the  absence  of  the  Transport  Rule. 


There  is  more  discussion  of  this  effect 
in  section  IV^D. 

2.  NOx  SIP  Call  Interactions 

States  affected  by  both  the  NOx  SIP 
Call  and  any  final  Transport  Rule  will 
be  required  to  comply  with  the 
requirements  of  both  rules.  The 
Transport  Rule  does  not  preempt  or 
replace  the  requirements  of  the  NOx  SIP 
Call.  However,  the  proposed  Transport 
Rule  ozone  season  program  would 
achieve  the  emissions  reductions 
required  by  the  NOx  SIP  Call  from  ECUs 
greater  than  25  MW  in  nearly  all  NOx 
SIP  Call  states.  The  NOx  SIP  Call  states 
used  the  NOx  Budget  Trading  Program 
(NBP)  to  comply  with  the  NOx  SIP  Call 
requirements  for  ECUs  serving  a 
generator  with  a  nameplate  capacity 
greater  than  25  MW  and  large  non-EGUs 
with  a  maximum  rated  heat  input 
capacity  greater  than  250  MMBTU/hr. 

(In  some  states,  ECUs  smaller  than  25 
MW  were  also  part  of  the  NBP  as  a 
carryover  from  the  Ozone  Transport 
Commission  NOx  Budget  Trading 
.  Program.)  EPA  stopped  administering 
the  NBP  after  the  2008  ozone  season 
control  period  activities,  and  states  used 
another  mechanism  to  comply  with  the 
NOx  SIP  Call  requirements. 

Many  of  the  states  using  the  NBP  used 
the  CAIR  NOx  ozone  season  trading 
program  to  replace  the  NBP.  To  address 
NOx  SIP  Call  requirements,  fourteen 
NOx  SIP  Call  states  chose  to  expand  the 
CAIR  NOx  ozone  season  applicability  to 
include  all  NBP-affected  units.  EPA  has 
analyzed  the  effect  of  allowing  states  to 
expand  their  CAIR  NOx  ozone  season 
applicability  and  consequently  their 
CAIR  NOx  ozone  season  budgets  to 
include  the  additional  non-CAIR 
affected  NBP  units.  In  2009,  the 
additional  units  emitted  about  half  of 
the  amount  of  allowances  added  to  the 
CAIR  NOx  ozone  season  budgets  for 
them.  The  remaining  allowances  are 
available  for  the  sources  to  trade  to 
other  affected  units.  As  a  group,  these 
units  did  not  reduce  their  NOx 
emissions  or  their  NOx  emissions  rates 
as  a  result  of  their  inclusion  in  the  CAIR 
NOx  ozone  season  program.  If  EPA  were 
to  allow  them  to  be  part  of  the  Transport 
Rule  NOx-  Ozone  Season  Program,  and 
if  states  were  allowed  to  increase  the 
Transport  Rule  NOx  Ozone  Season 
Budgets  by  the  amounts  allowed  under 
the  NBP  and  CAIR  for  these  units,  a 
state’s  ability  to  eliminate  the  part  of 
significant  contribution  and  interference 
with  maintenance  that  EPA  has 
identified  in  today’s  proposal  could  be 
jeopardized.  One  option  considered  that 
could  possibly  address  concerns  about 
still  being  able  to  address  significant 
contribution  and  interference  with 
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maintenance  would  be  to  require  the 
budget  increase  to  be  much  less  than 
allowed  under  the  NBP  and  CAIR.  For 
example,  the  units’  2009  emissions  (or 
2012  projected  emissions  if  they  are 
required  to  install  controls  for  another 
program)  could  be  used  to  determine  the 
budget  increase  and  the  elimination  of 
emissions  causing  significant 
contribution  and  interference  with 
maintenance  might  be  able  to  be 
preserved.  It  is  likely  the  budget 
changes  would  not  he  consistent  across 
states  as  each  state’s  impact  would  have 
to  be  considered  individually.  EPA  is 
proposing  to  not  allow  the  expansion  of 
the  applicability  of  the  Transport  Rule. 

Therefore,  the  NBP  states  would  need 
to  achieve  their  NOx  SIP  Call  emissions 
reductions  another  way  in  order  to 
continue  to  comply  with  the  NOx  SIP 
Call.  If  EPA  promulgates  a  final  rule  that 
does  not  allow  the  expansion  of  the 
Transport  Rule  to  NBP  units,  any  state 
that  allowed  these  units  to  participate  in 
the  CAIR  NOx  Ozone  Season  Program 
would  need  to  submit  a  SIP  revision  to 
address  their  NOx  SIP  Call  requirement 
for  the  reductions. 

States  that  were  part  of  the  CAIR  NOx 
ozone  season  program  or  the  NBP  that 
are  not  part  of  a  final  Transport  Rule 
ozone  season  program  would  need  to 
submit  SIP  revisions  that  address  the 
NOx  SIP  Call  requirements  for  any 
emissions  reductions  that  were  part  of 
either  the  CAIR  NOx  ozone  season 
program  or  the  NBP  and  would  not 
continue  to  be  addressed  some  other 
way.  EPA  will  wotk  with  states  to 
ensure  that  NOx  SIP  Call  obligations 
continue  to  be  met. 

VI.  Stakeholder  Outreach 

In  early  2009,  EPA  began  its  efforts  to 
coordinate  activities  with  state 
regulatory  partners  and  other 
stakeholders  on  the  new  transport  rule 
to  replace  CAIR.  To  establish  open  lines 
of  communication  and  ensure 
transparency  in  the  regulatory  process, 
EPA  participated  in  a  series  of  “listening 
sessions”  in  March  and  April,  2009  with 
states,  nongovernmental  organizations, 
and  industry.  EPA  also  participated  in 
tribal  teleconferences.  The  same  agenda 
•  was  set  for  each  of  the  ten  meetings. 
Meeting  notes  were  developed  and 
distributed  for  concurrence  and  to 
ensure  accuracy.  Subsequent  to  these 
sessions,  EPA  received  post-meeting 
comments  and  additional  detailed 
suggestions  and  analyses  on  ways  to 
address  some  of  the  issues  that  the  court 
cited,  most  notably  from  state  regional 
organizations  in  the  eastern  U.S.  All  the 
stakeholder-related  materials  may  be 
found  in  the  EPA  docket  for  the 


transport  rule  (EPA-HQ-OAR-2009- 
0491). 

Following  the  remand  of  CAIR  to  EPA 
in  December  2008,  17  states  in  the  East 
and  Midwest,  under  the  umbrellas  of 
the  OTC  and  Lake  Michigan  Air 
Directors  Consortium  (LADCO)  with 
support  from  southeastern  states, 
worked  to  develop  recommendations  for 
EPA  to  consider  in  crafting  a  new 
transport  rule  to  replace  CAIR.  The 
comprehensive  framework  presented 
the  consensus  approach  the  states 
reached  but  noted  that  certain  regional 
differences  would  be  addressed  in 
separate  letters  with  additional 
recommendations  and  supporting 
materials. 

EPA  has  considered  and  appreciates 
all  the  ideas  and  recommendations 
provided  by  the  states.  We  are 
employing  the  technical  work  that  they 
submitted  as  part  of  the  data  set  we  are 
using  in  this  and  later  transport  rules. 

Topics  addressed  in  the  listening 
sessions,  where  EPA  asked  stakeholders 
and  regulatory  partners  for  their 
thoughts  on  particular  issues,  included; 

•  Analysis  and  baselines. 

•  Linkages  between  a  state’s 
significant  contribution  and  downwind 
nonattainment/interference  with 
maintenance. 

•  Rernedies. 

•  Attainment  planning. 

•  Other  areas. 

EPA  continued  to  provide  updates  to 
regulatory  partners  and  stakeholders 
through  monthly  conference  calls  with 
states,  hosted  by,  e.g.,  NACAA,  as  well 
as  industry  and  NGO  conferences  where 
EPA  directors  often  made  presentations. 

Several  of  the  options  presented  in 
this  proposal  were  influenced  by 
feedback  received  from  stakeholders 
and  regulatory  partners,  including: 

•  2012  baseline  used  in  the 
calculation  of  each  state’s  significant 
contribution  and  interference  with 
maintenance. 

•  The  “tiered”  approach  to  SOt 
emissions  reductions  requirements. 

•  Threshold  (1  percent  of  the 
NAAQS)  used  for  linking  upwind  areas 
to  downwind  nonattainment  and 
maintenance  receptors. 

•  Approach  used  to  give  independent 
meaning  to  the  interfere  with 
maintenance  prong  of  section 
110(a)(2)(D)(i)(I). 

•  Level  of  reductions  required. 

•  Use  of  limited  interstate  trading. 

•  Correlated  and  coordinated 
requirements  and  timing  for  the  power 
industry. 

EPA  looks  forward  to  the  public 
comment  period  of  this  rulemaking  and 
is  committed  to  establishing  and 
maintaining  close  working  relationships 


with  a  broad  range  of  public  and  private 
sector  organizations. 

VII.  State  Implementation  Plan 
Submissions 

A.  Section  110(a)(2)(D)(i)  SIPs  for  the 
1997  Ozone  and  PM2.5  NAAQS 

All  states  have  an  obligation  to  submit 
SIPs  that  address  the  requirements  of 
CAA  section  110(aK2)  within  3  years  of 
promulgation  or  revision  of  a  NAAQS. 
With  respect  to  the  1997  ozone  and 
PM2,_s  NAAQS,  EPA  found  in  2005  that 
states  had  failed  to  make  submissions 
that  address  the  requirements  of  section 
110(a)(2)(D)(i)  related  to  interstate 
transport  of  pollution.  See  70  FR  21147 
(April  25,  2005).  Also  in  2005,  EPA 
promulgated  the  CAIR,  which  was 
intended  to  provide  .states  covered  by 
the  rule  with  a  mechanism  to  .satisfy 
their  section  110(a)(2)(D)(i)(I) 
obligations.  In  the  CAIR,  EPA  concluded 
that  the  states  in  the  CAIR  region  would 
meet  their  section  110(a)(2)(D)(i) 
obligations  to  address  “significant 
contribution”  and  “  interference  with 
maintenance”  requirements  by 
complying  with  the  CAIR  requirements. 
Consequently,  states  within  the  CAIR 
region  did  not  need  to  submit  a  separate 
SIP  revision  to  satisfy  the  section 
110(a)(2)(D)(i)  requirements  provided 
they  submitted  a  SIP  revision  to  satisfy 
CAIR.  Most  of  the  CAIR  states 
participated  in  the  CAIR  trading 
programs  and  submitted  SIP  revisions 
that  EPA  subsequently  approved.  In 
2008,  the  Court  granted  several  petitions 
for  the  review  of  the  CAIR  and  found, 
among  other  things,  that  EPA  had  not 
demonstrated  that  the  CAIR  effectuates 
the  statutory  mandate  of  section 
110(a)(2)(D)(i)(I).  The  EPA  approvals  of 
the  CAIR  SIPS  preceded  the  remand  of 
the  CAIR  by  the  Court.  Therefore, 
because  the  D.C.  Circuit  Court  found 
CAIR  and  the  CAIR  FIPs  unlawful. 

EPA’s  approval  of  the  provisions  of  a 
state’s  SIP  submittal  as  addressing  the 
requirements  of  the  CAIR  could  not 
.satisfy  that  state’s  section 
110(a)(2)(D)(i)(I)  obligation.  In  other 
words,  a  CAIR  SIP  submi.ssion  can  no 
longer  be  considered  an  adequate 
section  110(a)(2)(D)(i)(I)  SIP  submission. 
For  this  reason,  EPA’s  2005  findings 
that  states  had  failed  to  submit  SIPs  that 
satisfy  section  110(a)(2)(D)(i)(I) 
remain  in  force  regardless  of  whether  a 
state  covered  by  the  CAIR  submitted 


>“®The  2005  findings  of  failure  to  submit  related 
to  states’  obligations  pursuant  to  section 
110(a)(2)(D)(i).  The  CAIR,  however,  addressed  only 
the  requirements  of  110(a)(2)(D)(i)(l).  The  remand  of 
CAIR,  therefore,  had  no  impact  on  state  SIP 
submissions  or  EPA  approval  of  state  SIP 
submissions  pursuant  to  section  110(a)(2)(D)(i){II). 
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and/or  had  an  approved  SIP  stating  that 
compliance  with  the  CAIR  satisfied 
their  110(a)(2)(D)(i)  obligations. 

The  2005  findings  of  failure  to  submit 
also  remain  in  force  for  many  states  not 
covered  by  the  original  CAIR.  Some  of 
these  states  have  not  yet  submitted 
110(a)(2)(D)(i)(I)  SIPs  and  thus  the 
findings  remain  in  force.  However, 
several  states  that  were  not  co\  ered  by 
the  CAIR  have  since  2005  submitted  SIP 
revisions  to  satisfy  the  requirements  of 
section  110(a){2){D)(i)  for  the  1997  8- 
hour  ozone  and  PM2,5  NAAQS.  Some  of 
these  SIPs  have  been  approved  and 
some  are  pending  approval. 

For  the  states  that  have  now  been 
identified  to  be  contributing 
significantly  to  nonattainment  or 
interfering  with  maintenance  under  this 
proposed  rule  and  whose 
110(a){2)(D)(i)(I)  SIPs  with  respect  to  the 
1997  ozone  and  PM2.5  NAAQS  are 
pending  approval,  EPA  will  finalize  the 
FIP  included  in  this  proposed  rule  only 
if  EPA  either  determines  that  the  SIP 
submission  is  incomplete  or 
disapproves  the  SIP  submission. 
(Alternatively,  if  a  state  withdraws  its 
SIP  submission,  EPA  will  finalize  the 
FIP.) 

For  states  which  are  not  included  in 
a  final  FIP  under  this  proposed 
transport  rule  and  that  have  not 
submitted  a  110(a)(2)(D)(i)(I)  SIP  to 
address  the  1997  ozone  and  PM2,5 
NAAQS,  a  SIP  submittal  is  required. 

EPA  has  approved  the  110(a)(2)(D)(i) 
submission  from  the  state  of  Kansas  for 
the  1997  ozone  and  PM2.5  NAAQS.  The 
updated  modeling  done  for  this 
proposed  rule  demonstrates  that 
emissions  fi'om  Kansas  significantly 
contribute  to  nonattainment  or  interfere 
with  maintenance  of  the  1997  8-hour 
ozone  NAAQS  in  downwind  areas. 
Because  Kansas’  current  SIP  does  not 
prohibit  these  emissions,  it  is  not 
adequate  to  satisfy  the  requirements  of 
110(a)(2)(D){i)(I)  at  this  time.  For 
Kansas,  under  a  separate  action,  EPA 
plans  to  propose  a  finding  under  CAA 
110(k)(5)  (known  as  a  SIP  Call)  that  the 
state’s  existing  SIP  is  substantially 
inadequate  to  meet  the  requirements  of 
110(a)(2)(D)(i)(I)  with*  respect  to  the 
1997  ozone  NAAQS.  That  SIP  call,  if 
finalized,  would  also  establish  a 
deadline  for  submission  of  a  new 
110(a)(2)(D)(i)(I)  SIP  which  EPA  would 
review  for  completeness.  Therefore,  in 
today’s  notice  EPA  is  proposing  to 
finalize  the  FIP  for  Kansas  for  ozone 
only  if  the  state  fails  to  submit  a 
complete  and  approvable  SIP  by  the 
deadline  established  in  any  final  SIP 
Call. 


B.  Section  110  (a)(2)(D)(i)  SIPs  for  the 
2006  24-Hour  PM2.5  NAAQS 

With  respect  to  the  2006  24-hour 
PM2,5  NAAQS,  EPA  has  issued  a 
separate  Federal  Register  notice  finding 
that  a  number  of  states  failed  to  make 
the  required  110(a)(2)(D)(i)(I)  SIP 
submissions.  None  of  the  SIP  submittals 
in  the  states  that  have  submitted  section 
110(a)(2)(D)(i)(I)  transport  SIPs  for  the 
2006  24-hour  PM2.5  NAAQS  have  been 
acted  on  yet  by  EPA.  For  the  states  with 
SIPs  that  are  pending  approval,  EPA  is 
proposing  to  finalize  the  FIP  with 
respect  to  the  2006  PM2.5  NAAQS  only 
if  EPA  finds  the  previously  submitted 
SIP  incomplete  or  disapproves  the  SIP 
submission.  Alternatively,  if  any  of 
these  states  withdraws  its  2006  24-hour 
PM2.5  SIP  submittal,  EPA  plans  to  issue 
a  separate  notice  of  finding  for  such 
states. 

C.  Transport  Rule  SIPs 

EPA  also  notes  that,*  by  promulgating 
these  Transport  Rule  FIPs,  EPA  would 
in  no  way  affect  the  right  of  states  to 
submit,  for  review  and  approval,  a  SIP 
that  replaces  the  federal  requirements  of 
the  FIP  with  state  requirements.  In  order 
to  replace  the  FIP  in  a  state,  the  state’s 
SIP  must  provide  adequate  provisions  to 
prohibit  NOx  and  SO2  emissions  that 
contribute  significantly  to 
nonattainment  or  interfere  with 
maintenance  in  another  state  or  states. 
The  Transport  Rule  FIPs  would  be  in 
place  in  each  covered  state  until  a 
state’s  SIP  was  submitted  and  approved 
by  EPA  to  replace  a  FIP. 

For  each  upwind  state  covered  by  the 
proposed  Transport  Rule,  EPA  proposes 
state-specific  emissions  reductions 
requirements  with  respect  to  one  or 
more  of  three  air  quality  standards — the 
1997  annual  PM2.5  NAAQS,  the  2006  24- 
hour  PM2.5  NAAQS,  and  the  1997  ozone 
NAAQS.  In  CAIR,  EPA  allowed  the 
states  to  replace  the  CAIR  FIP  with  SIPs 
and  provided  substantial  flexibility. 
Again  EPA  wants  to  offer  states 
substantial  flexibility  for  addressing  the 
Section  110(a)(2)(D)(i)(I)  transport  issues 
through  a  SIP  should  they  choose  to  do 
so.  The  EPA’s  intent  is  to  provide  states 
with  substantial  flexibility  in 
implementing  these  emissions 
reductions  requirements.  EPA  will 
allow  a  state  to  submit  a  SIP  for  the 
ozone  requirements  only,  for  the  PM2.5 
requirements  only,  or  for  both  the  ozone 
and  the  PM2.5  requirements.  The 
specific  quantity  of  emissions 
reductions  necessary  for  a  state’s  SIP 
would  be  determined  based  on  the  state 
emissions  budgets  provided  in  the  final 
transport  rule.  (See  Tables  IV.E-1  for 
proposed  SO2  and  annual  NOx  budgets. 


and  IV.E-2  for  proposed  ozone  season 
NOx  budgets,  in  section  IV. E). 

In  the  states  for  which  EPA  is 
proposing  to  require  reductions  with 
respect  to  both  the  24-hour  PM2.5 
NAAQS  and  the  annual  PM2.5  NAAQS, 
there  is  no  case  where  the  annual 
standard  drives  the  reduction 
requirements  deeper  than  would  the  24- 
hour  standard  alone.  Thus,  emissions 
reduction  requirements  for  a  SIP  to 
address  significant  contribution  and 
interference  with  maintenance  with 
respect  to  the  24-hour  PM2.5  NAAQS 
would  be  based  on  the  SO2  and  NOx 
emissions  budgets  in  Table  IV.E-1.  For 
such  a  state,  a  SIP  that  addresses  the 
requirements  with  respect  to  the  24- 
hour  PM2.5  NAAQS  would  also  by 
definition  address  the  requirements 
with  respect  to  the  annual  PM2  s 
NAAQS. 

EPA  is  taking  comment  on  all  aspects 
of  how  a  state  could  replace  the 
Transport  Rule  FIP  with  a  SIP  and  on 
what  the  SIP  approval  criteria  should 
be. 

■VIII.  Permitting 

A.  Title  V  Permitting 

EPA’s  proposed  FIPs  would  not 
establish  any  permitting  requirements 
independent  of  those  under  Title  V  of 
the  CAA  and  the  regulations 
implementing  title  V,  40  CFR  parts  70 
and  71.i“7  Title  V  requires  that  sources 
meeting  certain  criteria  have  permits 
meeting  the  requirements  specified  in 
Title  V  and  the  Title  V  regulations.  For 
example,  for  sources  required  to  have 
Title  V  permits,  such  permits  must 
include,  among  other  things,  all. 
“applicable  requirements,”  as  defined  in 
the  Title  V  regulations  (40  CFR  70.2  and 
71.2  (definition  of  “applicable 
requirement”)). 

EPA  anticipates  that,  given  the  nature 
of  the  units  covered  by  the  proposed 
FIPs,  most  of  the  sources  at  which  they 
are  located  would  be  subject  to  Title  V 
permitting  requirements.  For  sources 
subject  to  Title  V,  the  requirements 
applicable  to  them  under  the  proposed 
FIPs  would  be  “applicable 
requirements”  under  Title  V  and 
therefore  would  need  to  be  included  in 
the  Title  V  permits.  For  example, 
requirements  under  the  proposed  FIPs 
concerning  designated  representatives, 
monitoring,  reporting,  and 
recordkeeping,  the  requirement  to  hold 
allowances  covering  emissions,  the 
assurance  provisions,  and  liability 
would  be  “applicable  requirements”  and 
necessary  to  include  in  the  permits. 


Part  70  governs  approved  state  Title  V 
programs,  and  part  71  governs  the  federal  Title  V 
program. 
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I  The  Title  V  permits  program  includes, 

I  among  other  things,  provisions  for 
?  permit  applications,  permit  content,  and 

(permit  revisions  that  would  address  the 
applicable  requirements  under  the 
proposed  FIPs  in  a  manner  that  would 
provide  the  flexibility  necessary  to 
3  implement  a  market-based  program 
such  as  the  one  that  EPA  is  proposing. 

3  For  example,  the  Title  V  regulations 
I  provide  that  a  permit  issued  under  Title 
s  V  must  include,  for  any  “approved 
I  *  *  *  emissions  trading  and  other 
=1  similar  programs  or  processes” 

1  applicable  to  the  source,  a  provision 
1  stating  that  no  permit  revision  is 
j  required  “for  changes  that  are  provided 
^  for  in  the  permit.”  40  CFR  70.6(a)(8)  and 
j  71.6(a)(8).  The  trading  program 
*  regulations  for  the  proposed  FIPs  would 

I  include  a  provision  stating  that  no 
permit  revision  is  necessary  for  the 
allocation,  holding,  deduction,  or 
j  transfer  of  allowances.  Consistent  with 
^  the  Title  V  regulations,  this  provision 
I  would  also  be  included  in  each  Title  V 
T  permit  for  a  covered  source.  As  a  result, 
i  allowances  could  be  traded  (or 

allocated,  held,  or  deducted)  under  the 
4  FIPs  without  a  revision  of  the  Title  V 
^  permit  of  any  of  the  sources  involved. 

!  As  a  further  example  of  flexibility 
i  under  Title  V,  the  Title  V  regulations 
j  allow  the  use  of  the  minor  permit 
I  modification  procedures  for  permit 
modifications  “involving  the  use  of 
j  economic  incentives,  marketable 
(  permits,  emissions  trading,  and  other 
;  similar  approaches,  to  the  extent  that 
I  such  minor  permit  modification 
~l  procedures  are  explicitly  provided  for  in 
an  applicable  implementation  plan  or  in 
i  applicable  requirements  promulgated  by 
I  EPA.”  40  CFR  70.7(e)(2)(i)(B)  and  40 
I  CFR  71.7(e)(l)(i)(B).  The  trading 
:  program  regulations  for  the  proposed 
;  FIPs  would  include  provisions  requiring 
!  unit  owners  and  operators  to  submit 
I  monitoring  system  certification 
applications  (or,  for  alternative 
I  monitoring  systems,  petitions)  to  EPA 
j  establishing  the  monitoring  and 
reporting  approach  to  be  used  by  the 
unit.  These  applications  and  petitions 
'  are  subject  to  EPA  review  and  approval 
■  to  ensure  consistency  in  monitoring  and 
‘  reporting  among  all  trading  program 
participants.  As  provided  in  the 
‘  proposed  regulations,  EPA  would  only 
allow  use  of  approaches  that  would 
result  in  emissions  data  with  an 
appropriate  level  of  precision, 
j  reliability,  accessibility,  and  timeliness. 

The  proposed  regulations  would  also 
i  include  a  provision  stating  that  a 
i  description  of  the  general  approach  that 
each  covered  unit  is  required  to  use  for 
;  monitoring  and  reporting  emissions 


[i.e.,  an  approach  using  a  continuous 
emissions  monitoring  system,  an 
excepted  monitoring  system  under 
appendices  D  and  E  to  part  75,  a  low 
mass  emissions  excepted  monitoring 
methodology  under  §  75.19,  or  an 
alternative  monitoring  system  under 
subpart  E  of  part  75)  could  be  added  to 
or  changed  in  a  Title  V  permit  using 
minor  permit  modification, procedures, 
provided  that  the  requirements 
applicable  to  the  monitoring  and 
reporting  addition  or  change  were 
already  incorporated  elsewhere  in  the 
permit.  As  a  result,  minor  permit 
modification  procedures  could  be  used 
to  revise.a  unit’s  Title  V  permit  to  be 
consistent  with  any  changes  in  the 
monitoring  and  reporting  approach 
allowed  for  the  unit  by  EPA  through  the 
monitoring  system  certification  or 
petition  process  in  the  proposed  trading 
program  regulations.  However,  if  the 
permit  did  not  already  incorporate  the 
monitoring  and  reporting  requirements 
applicable  to  the  change,  the  permit 
would  also  have  to  be  revised  to 
incorporate  these  requirements,  and  this 
change  would  not  qualify  as  a  minor 
permit  modification  pursuant  to  40  CFR 
70.7(e)(2)(i)(B)  and  40  CFR 
71.7(e)(l)(i)(B). 

As  new  applicable  requirements 
under  Title  V,  the  requirements  for 
covered  units  under  the  final  FIPs 
would  be  incorporated  into  covered 
sources’  existing  Title  V  permits  either 
pursuant  to  the  provisions  for  reopening 
for  cause  (40  CFR  70.7(f)  and  40  CFR 
71.7(f))  or  the  permit  renewal  provisions 
(40  CFR  70.7(c)  and  71.7(c)).i««  For 
sources  newly  subject  to  title  V  that 
would  also  be  covered  sources  under 
the  proposed  FIPs,  the  initial  Title  V 
permit  issued  pursuant  to  40  CFR 
70.7(a)  would  include  the  final  FIP 
requirements.  In  order  to  ensure  that 
covered  sources’  Title  V  permit 
provisions  concerning  the  FIPs  would 
reflect,  properly  and  in  a  manner 
consistent  from  permit  to  permit,  the 
trading  program  requirements  and 
flexibilities,  EPA  intends  to  issue 
guidance,  after  promulgation  of  the  final 
FIPs,  to  assist  permitting  authorities. 
This  guidance  would  include 
information  on  permit  issuance  and 
permit  modification  requirements,  as 
well  as  a  permit  content  template  that 
would  identify  the  applicable 
requirements  under  the  trading  program 


A  permit  is  reopened  for  cause  if  any  new 
applicable  requirements  (such  as  those  under  a  FIP) 
become  applicable  to  a  covered  source  with  a 
remaining  permit  term  of  3  or  more  years.  If  the 
remaining  permit  term  is  less  than  3  years,  such 
new  applicable  requirements  will  be  added  to  the 
permit  during  permit  renewal.  See  40  CFR 
70.7(fKl)(i)  and  71.7(f)(l)(i). 


and  thereby  ensure  that  they  would  be 
correctly  and  comprehensively  reflected 
in  each  permit  in  a  manner  that  would 
reduce  the  need  for  frequent  permit 
revisions.  Use  of  a  permit  content 
template  would  also  reduce  the  burden 
on  sources  in  obtaining,  on  permitting 
authorities  in  issuing,  and  on  EPA  in 
reviewing,  permits  or  permit  revisions. 

B.  New  Source  Review 

EPA  recognizes  that  pollution  control 
projects,  including  pollution  control 
projects  constructed  to  comply  with  the 
proposed  rule,  have  the  potential  to 
trigger  new  source  review  (NSR) 
permitting. 

On  Det;ember  20,  2005,  the  EPA 
agreed  to  reconsider  one  specific  aspect 
of  the  CAIR.  In  that  notice,  EPA  granted 
reconsideration  and  sought  comment  on 
the  potential  impact  of  a  judicial 
opinion,  New  York  v.  EPA,  413  F.3d  3 
(D.C.  Cir.  2005).  This  decision  vacated 
the  pollution  control  project  exclusion 
in  EPA’s  NSR  regulations.  (The 
exclusion  allowed  for  certain 
environmentally  beneficial  pollution 
control  projects  to  be  excluded  from 
certain  NSR  requirements.)  For  this 
reconsideration,  EPA  conducted  an 
analysis  which  showed  that  the  court 
decision  did  not  impact  the  CAIR 
analyses.  The  EPA  believes  this 
analysis,  which  remains  current  and 
relevant  for  all  pollutants  except  for 
greenhouse  gas  (GHG),  shows  that  New 
Source  Review  (NSR)  requirements 
would  not  significantly  impact  the 
construction  of  controls  that  are 
installed  to  comply  with  the  proposed 
transport  rule.  Details  of  this  analysis 
can  be  found  in  a  Technical  Support 
document  which  is  available  on  EPA’s 
Web  site  at:  http://epa.gov/cair/pdfs/ 
0053-2263.pdf. 

Because  GHG  was  not  considered  by 
EPA  to  be  a  “pollutant”,  let  alone  a 
“regulated  pollutant,”  at  the  time  of 
CAIR,  GHG  was  not  addressed  in  the 
previous  analysis.  GHG  requirements 
related  to  the  component  of  new  source 
review  concerning  the  Prevention  of 
Significant  Deterioration  (“PSD”) 
program  have  recently  been  addressed 
in  EPA’s  “Interpretation  of  Regulations 
that  Determine  Pollutants  Covered  by 
Clean  Air  Act  Permitting  Programs,”  75 
FR  17004  (April  2,  2010),  and 
“Prevention  of  Significant  Deterioration 
and  Title  V  Greenhouse  Gas  Tailoring 
Rule,”  75  FR  (June  3,  2010)  (“Tailoring 
Rule”).  Generally,  as  discussed  in  those 
actions,  once  the  PSD  requirements  for 
GHG  take  effect  on  January  2,  2011, 
major  stationary  sources  will  be 
required  to  address  GHG  emissions  as 
part  of  the  PSD  program  if  these  s’ources 
emit  GHG  in  amounts  that  equal  or 
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exceed  the  thresholds  in  the  Tailoring 
Rule.  Once  the  PSD  requirements  take 
effect,  major  sources  that  undergo  a 
modification,  including  the  addition  of 
pollution  control  equipment,  will  trigger 
PSD  requirements  for  their  emissions  of 
GHG  if  such  emissions  increase  by  at 
least  75,000  tons  per  year  of  CO2 
equivalent.  EPA  believes  it  is  very- 
unlikely  that  pollution  control  projects 
would  cause  GHG  increases  that  would 
exceed  the  75,000  tons  per  year 
threshold. 

Gonsistent  with  EPA’s  previous 
analysis  and  EPA’s  conclusions  for 
GHG,  EPA  does  not  believe  that  there 
are  significant  impacts  from  NSR  for  any 
pollution  control  projects  resulting  from 
the  proposed  rule  such  as  low-NOx 
burners,  SO2  scrubbers,  or  SCR.  EPA 
requests  comment  on  this  issue. 

IX.  What  benefits  are  projected  for  the 
proposed  rule? 

In  this  section,  we  present  the  results 
of  EPA’s  analysis  of  the  benefits  of  the 
emissions  reductions  in  this  proposal  on 
PM2  5  and  ozone  air  quality,  public 
health,  welfare,  and  the  environment. 
These  improvements  were  determined 
based  upon  air  quality  modeling  of  the 
2014  base  case  and  the  “State  Budgets/ 
Limited  Trading”  remedy  proposed  in 
this  rule,  as  described  in  section  V, 
above. 

Implementation  of  this  rule  will  very 
substantially  lower  the  extent  of 
nonattainment  and  maintenance 
problems  for  the  annual  and  24-hour 
PM2„s  NAAQS  and  8-hour  ozone 
NAAQS  in  the  eastern  U.S.  (see  section 
IX. A,  below).  The  improvements  in  air 
quality  will  annually  prevent  thousands 
of  premature  deaths  and  other  serious 
health  effects  (see  section  IX. B,  below). 
We  estimate  the  total  monetized  annual 
benefits  to  be  approximately  $120 
billion  to  $290  billion  or  $110  billion  to 
$270  billion  in  2014  (at  a  3  percent  and 
a  7  percent  discount  rate,  respectively) 
for  the  proposed  “State  Budgets/Limited 
Trading”  remedy.  There  will  be 
significant  benefits  that  are  not 
quantified.  Notably,  in  2012  the  benefits 
are  actually  larger  since  greater 
emissions  reductions  are  occurring  from 
the  baseline  in  that  timeframe,  as 
indicated  in  Table  V.E-2,  above. 
Because  the  magnitude  of  the.  PM2.5  co¬ 
benefits  is  largely  driven  by  the 
concentration-response  function  for 
premature  mortality,  we  examined 


Roman  et  a/.,  2008.  Expert  Judgment 
Assessment  of  the  Mortality  Impact  of  Changes  in 
Ambient  Fine  Particulate  Matter  in  the  U.S. 

Environ.  Sci.  Technol.,  42,  7,  2268-2274. 

As  described  in  the  AQMTSD,  the  eastern  U.S. 
was  modeled  at  a  horizontal  resolution  of  12  x  12 


alternate  relationships  between  PM2.5 
and  premature  mortality  supplied  by 
experts.  Higher  and  lower  co-benefits 
estimates  are  plausible,  but  most  of  the 
expert-based  estimates  fall  between 
these  two  estimates  above.^°^  All 
monetized  estimates  are  stated  in  2006 
dollars.  Also  note  that  the  analytic 
baseline  presents  a  unique  situation. 

EPA  has  been  directed  to  replace  the 
CAIR;  yet  the  CAIR  remains  in  place 
and  has  led  to  significant  emissions 
reductions  in  many  states. 

A  key  step  in  the  process  of 
developing  a  110(a){2)(D)(i)(I)  rule 
involves  analyzing  existing  (base  case) 
emissions  to  determine  which  states 
significantly  contribute  to  downwind 
nonattainment  and  maintenance  areas. 
EPA  cannot  prejudge  at  this  stage  which 
states  will  be  affected  by  the  rule.  For 
example,  a  state  affected  by  CAIR  may 
•  not  be  affected  by  the  new  rule  and  after 
the  new  rule  goes  into  effect,  the  CAIR 
requirements  will  no  longer  apply.  For 
a  state  covered  by  CAIR  but  not  covered 
by  the  new  rule,  the  CAIR  requirements 
would  not  be  replaced  with  new 
requirements,  and  therefore  an  increase 
in  emissions  relative  to  present  levels 
could  occur  in  that  state.  More 
fundamentally,  the  court  has  made  clear 
that,  due  to  legal  flaws,  the  CAIR  rule 
cannot  remain  in  place  and  must  be 
replaced.  If  EPA’s  base  case  analysis 
were  to  ignore  this  fact  and  assume  that 
reductions  from  CAIR  would  continue 
indefinitely,  areas  that  are  in  attainment 
solely  due  to  controls  required  by  CAIR 
would  again  face  nonattainment 
problems  because  the  existing 
protection  from  upwind  pollution 
would  not  be  replaced.  For  these 
reasons,  EPA  cannot  assume  in  its  base 
case  analysis,  that  the  reductions 
required  by  CAIR  will  continue  to  be 
achieved. 

Following  this  logic,  the  2012  base 
case  shows  emissions  higher  than 
current  levels  in  some  states.  Because 
EPA  has  been  directed  to  replace  CAIR, 
EPA  believes  that  for  many  states,  the 
absence  of  the  CAIR  NOx  program  will 
lead  to  the  status  quo  of  the  NOx  Budget 
Program,  which  limits  ozone-season 
NOx  emissions  and  ensures  the 
operation  of  NOx  controls  in  those 
states.  Also,  without  the  CAIR  SO2 
program,  emission  requirements  in 
many  areas  would  revert  to  the 
comparatively  less  stringent 
requirements  of  the  Title  IV  Acid  Rain 


km.  The  remainder  of  the  U.S.  was  modeled  at  a 
resolution  of  36  x  36  km. 

To  provide  a  point  of  reference.  Table  IX-1 
also  includes  the  number  of  nonattainment  and/ 
maintenance  sites  based  on  ambient  design  values 
for  the  period  2003  through  2007. 


program.  As  a  result,  SO2  emissions  in 
many  states  would  increase  markedly  in 
the  2012  base  case  relative  to  the 
present.  Efforts  to  comply  with  ARP 
rules  at  the  least-cost  would  occur  in 
many  cases  without  the  operation  of 
existing  scrubbers  through  use  of  readily 
available,  inexpensive  Title  IV 
allowances.  Notably,  all  known  controls 
that  are  required  under  state  laws, 

NSPS,  consent  decrees,  and  other 
enforceable  binding  commitments 
through  2014  are  accounted  for  in  the 
base  case.  It  is  against  this  backdrop  that 
the  Transport  Rule  is  analyzed  and  that 
significant  contribution  to 
nonattainment  and  interference  with 
maintenance  must  be  addressed. 

A.  The  Impacts  on  PM2.5  and  Ozone  of 
the  Proposed  SO2  and  NOx  Strategy 

The  air  quality  modeling  platform 
described  in  section  IV.C.  was  used  by 
EPA  to  model  the  impacts  of  the 
proposed  SO2  and  NOx  emissions 
reductions  on  annual  average  PM2.5, 
24-hour  PM2.5,  and  8-hour  ozone 
concentrations.  In  brief,  we  ran  the 
CAMx  model  for  the  meteorological 
conditions  in  the  year  of  2005  for  the 
eastern  U.S.  modeling  domain.^ 
Modeling  was  performed  for  the  2014 
base  case  and  the  2014  “State  Budgets/ 
Limited  Trading”  scenario  to  assess  the 
expected  effects  of  the  proposed 
regional  strategy  on  projected  PM2.5  and 
ozone  design  value  concentrations  and 
nonattainment  and  maintenance.  The 
procedures  used  to  project  future  design 
values  and  nonattainment  and 
maintenance  are  described  in  section 

IV. C.  The  aggregate  emissions  in  2012 
and  2014  for  SO2  and  NOx  are  provided 
in  Table  V.E-2  in  section  V.E.  'The 
emissions  by  state  are  provided  in 
Tables  V.E-5  through  V.E-7  in  section 

V. E,  and  also  in  the  Air  Quality 
Modeling  TSD. 

The  projected  2014  concentrations  of 
annual  PM2.5,  daily  PM2,5,  and  ozone  at 
each  monitoring  site  in  the  East  for 
which  projections  were  made  are 
provided  in  the  AQMTSD.  The  number 
of  nonattainment  and/or  maintenance 
sites  in  the  East  for  the  2012  base  case, 
2014  base  case,  and  2014  remedy  for 
annual  PM2.5,  daily  PM2.5,  and  ozone  are 
provided  in  Table  IX-l.^^^  The  average 
and  peak  reductions  in  annual  PM2.5, 
daily  PM2.5,  and  ozone  predicted  at  2012 
nonattainment  and/or  maintenance  sites 
due  to  the  emissions  reductions 
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between  2012  and  the  2014  remedy  are  '■ 

provided  in  Table  IX-2.’ 

Table  IX-1— Projected  Reduction  in  Nonattainment  and/or  Maintenance  Problems  for  PM2.5  and  Ozone  in 

THE  Eastern  U.S. 


Ambient 

(2003-2007) 

2012  base 
case 

“1 

2014  base  ! 
case  1 

2014  proposed 
remedy 

Percent  reduc¬ 
tion:  2012 
base  case  vs. 
2014  remedy 
(percent) 

Percent  reduc¬ 
tion:  2014 
base  case  vs. 
2014  remedy 
(percent) 

Annual  PM-.,  Nonattainment  Sites ’^2 . 

102 

32 

15 

1 

97 

93 

Annual  PM2 ,  Maintenance-Only  Sites  .... 

21 

16 

7 

1 

94 

86 

Daily  PM2  5  Nonattainment  Sites  . 

151 

92 

54 

17 

82 

69 

Daily  PM^ ,  Maintenance-Only  Sites . 

48 

38 

28 

11 

71 

61 

Ozone  Nonattainment  Sites . 

103 

11 

7 

7 

36 

0 

Ozone  Maintenance-Only  Sites  . 

67 

16 

6 

5 

69 

17 

Table  IX-2— Average  and  Peak  Reduction  in  Annual  PM2.5,  Daily  PM2.5,  and  Ozone  for  Sites  That  Are 
Projected  To  Have  Nonattainment  and/or  Maintenance  Problems  in  the  2012  Base  Case 


Average  reduction:  2012  base 
case  to  2014  remedy 


Peak  reduction:  2012  base  case  to 
2014  remedy 


Annual  PM2.5  Nonattainment  Sites  . 2.8  pg/m^ . . .  3.9  pg/m3 

Annual  PM2  5  Maintenance-Only  Sites .  2.6  pg/m^ .  4.2  pg/m^ 

Daily  PM2..5  Nonattainment  Sites . 5.8  pg/m^  .  15.3  pg/m^ 

Daily  PM2  S  Maintenance-Only  Sites  . 5.1  pg/m^ .  13.5  pg/m^ 

Ozone  Nonattainment  Sites  .  1 .9  ppb .  3.9  ppb 

Ozone  Maintenance-Only  Sites  . 2.3  ppb .  4.2  ppb 


The  information  in  Table  IX-1  shows 
that  there  will  be  significant  reductions 
in  the  extent  of  nonattainment  and 
maintenance  problems  for  annual  PM2.5, 
daily  PM2.5,  and  ozone  between  2012 
and  2014  as  a  result  of  the  emissions 
budgets  in  this  proposal  coupled  with 
emissions  reductions  during  this  time 
period  from  other  existing  control 
programs.  Specifically,  the  results  of  the 
air  quality  modeling  indicate  that  all  but 
1  site  is  projected  to  be  in  attainment 
and  only  1  site  is  projected  to  have  a 
maintenance  problem  for  annual  PM2.5 
in  2014  with  the  emissions  reductions 
expected  from  this  proposal.  As 
indicated  in  Table  IX-2,  the  average 
reduction  in  annual  PM2.5  across  the  32 
2012  nonattainment  sites  is  1.9  pg/m^ 
and  the  peak  reduction  at  an  individual 
nonattainment  site  is  3.2  pg/m^. 
Comparable  reductions  are  projected  at 
annual  PM2.5  maintenance-only  sites. 

For  24-hour  PM2,5,  we  project  that  the 
number  of  nonattainment  sites  will  be 
reduced  by  82  percent  and  the  number 
of  maintenance-only  sites  by  71  percent 
in  2014  compared  to  the  2012  base  case. 
The  average  reduction  in  24-hour  PM2.5 
across  the  92  2012  nonattainment  sites 
is  5.8  pg/m3  and  the  peak  reduction  at 


an  individual  nonattainment  site  is  15.3 
pg/m^.  Comparable  reductions  are 
projected  at  24-hour  PM2,.s  maintenance- 
only  sites. 

The  emissions  reductions  in  this 
proposal  will  result  in  considerable 
progress  toward  attainment  and 
maintenance  at  the  28  sites  that  remain 
as  nonattainment  and/or  maintenance 
for  the  24-hour  PM2,5  standard.  On 
average  for  these  28  sites,  the  predicted 
amount  of  PM2.5  reduction  in  2014  is 
more  than  half  of  what  is  needed  for 
these  sites  to  attain  and/or  maintain  the 
24-hour  standard. 

Thus,  the  SO2  and  NOx  emissions 
reductions  which  will  result  from 
today’s  proposal  will  greatly  reduce  the 
extent  of  PM2.S  nohattainment  and 
maintenance  problems  by  2014  and 
beyond.  As  described  previously,  these 
emissions  reductions  are  expected  to 
substantially  reduce  the  number  of 
PM2..‘5  nonattainment  and/or 
maintenance  sites  in  the  East  and  make 
attainment  easier  for  those  counties  that 
remain  nonattainment  by  substantially 
lowering  PM2.5  concentrations  in 
residual  nonattainment  sites.  The 
emissions  reductions  will  also  help 


those  locations  that  may  have 
maintenance  problems. 

Based  on  the  2012  base  air  quality 
modeling  for  ozone,  27  sites  in  the  East 
are  projected  to  be  nonattainment  or 
have  problems  maintaining  the  1997 
ozone  standard.  The  initial  phase  of 
summer  NOx  reductions  in  today’s 
proposal  are  projected  to  lower  8-hour 
ozone  concentration  by  2.8  ppb,  on 
average  by  2014,  at  monitoring  sites 
projected  to  be  nonattainment  and/or 
have  maintenance  problems  in  the  2012 
base  case.  We  expect  that  the  number  of 
nonattainment  sites  will  be  reduced  by 
36  percent  and  the  number  of 
maintenance-only  sites  by  69  percent  in 
2014  compared  to  the  2012  base  case. 
For  the  12  sites  expected  to  have 
residual  nonattainment/maintenance 
problems  in  2014,  the  predicted  ozone 
reductions  provide  nearly  10  percent  of 
the  amount  needed  for  these  sites  to 
attain  and/or  maintain  the  ozone 
standard.  Thus,  our  modeling  indicates 
that  by  2014  the  initial  phase  of  summer 
NOx  emissions  reductions  in  this 
proposal  will  lower  ozone 
concentrations  in  the  East  and  help 
bring  areas  closer  to  attainment  for  the 
8-hour  ozone  NAAQS. 


"2  “Nonattainment”  is  used  to  denote  sites  that 
are  projected  to  have  both  nonattainment  and 
maintenance  problems. 
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B.  Human  Health  Benefit  Analysis 

To  estimate  the  human  health  benefits 
of  the  proposed  Transport  Rule,  we  used 
the  BenMAP  model  to  quantify  the 
changes  in  PM2.5  and  ozone-relaled 
health  impacts  and  monetized  benefits 
based  on  changes  in  air  quality.  We 
provide  such  estimates  for  the  proposed 
remedy  option.  Notably,  EPA  expects 
that  in  2014  the  other  two  alternatives 
that  the  Agency  considered  have  the 
same  general  level  of  benefits  that  will 
result  from  their  implementation.  The 
results  of  the  analysis  for  the  alternate 
SO2  reduction  scenarios  are  found  in  the 
RIA.  For  context,  it  is  important  to  note 
that  the  magnitude  of  the  PM2.5  benefits 
is  largely  driven  by  the  concentration 
response  function  for  premature 
mortality.  Experts  have  advised  EPA  to 
consider  a  variety  of  assumptions, 
including  estimates  based  both  on 
empirical  (epidemiological)  studies  and 
judgments  elicited  from  scientific 
experts,  to  characterize  the  uncertainty 
in  the  relationship  between  PM2.5 
concentrations  and  premature  mortality. 
For  this  proposed  rule  we  cite  two  key 
empirical  studies,  one  based  on  the 
American  Cancer  Society  cohort 
study  1 1-’  and  the  other  based  on  the 
extended  Six  Cities  cohort  study.^^"* 

Table  IX-3  presents  the  primary 
estimates  of  reduced  incidence  of  PM2.5 
and  ozone-related  health  effects  in  2014 
for  the  proposed  and  alternative  • 


remedies.  In  2014,  we  estimate  that  PM- 
related  annual  benefits  of  the  proposed 
remedy  include  approximately  14,000  to 
36,000  fewer  premature  mortalities, 
9,200  fewer  cases  of  chronic  bronchitis, 
22,000  fewer  non-fatal  heart  attacks, 
11,000  fewer  hospitalizations  (for 
respiratory  and  cardiovascular  disease 
combined),  10  million  fewer  days  of 
restricted  activity  due  to  respiratory 
illness  and  approximately  1.8  million 
fewer  work-loss  days.  We  also  estimate 
substantial  health  improvements  for 
children  from  fewer  cases  of  upper  and 
lower  respiratory  illness,  acute 
bronchitis,  and  asthma  attacks.  As 
mentioned  earlier,  the  reduced 
incidences  of  various  effects  would  be 
greater  in  2012  due  to  the  larger 
emissions  reductions  that  occur  from 
the  baseline.  The  lower  reductions  in 
emissions  in  2014  result  from  further 
SO2  controls  in  the  proposed  remedy 
because  the  baseline  has  much  greater 
controls  resulting  from  state  actions  and 
consent  decrees. 

Ozone  health-related  benefits  are 
expected  to  occur  during  the  summer 
ozone  season  (usually  ranging  from  May 
to  September  in  the  eastern  U.S.).  Based 
upon  modeling  for  2014,  annual  ozone 
related  health  benefits  are  expected  to 
include  between  50  and  230  fewer 
premature  mortalities,  690  fewer 
hospital  admissions  for  respiratory 
illnesses,  230  fewer  emergency  room 


admissions  for  asthma,  300,000  fewer 
days  with  restricted  activity  levels,  and 
110,000  fewer  days  where  children  are 
absent  from  school  due  to  illnesses. 
When  adding  the  PM  and  ozone-related 
mortalities  together,  we  find  that  the 
proposed  Transport  Rule  will  yield 
between  14,000  and  36,000  fewer 
premature  mortalities.  The  following 
references  are  used  in  providing  our 
estimates  of  ozone  health-related 
benefits: 

Bell,  M.L.,  et  al.  2004.  Ozone  and  short¬ 
term  mortality  in  95  U.S.  urban  communities, 
1987-2000.  journal  of  the  American  Medical 
Association.  292  (19):  p.  2372-8.  , 

Laden,  F., ).  Schwartz,  F.E.  Speizer,  and 

D. W.  Dockery.  2006.  Reduction  in  Fine 
Particulate  Air  Pollution  and  Mortality. 
American  Journal  of  Respiratory  and  Critical 
Care  Medicine  173:667-672.  Estimating  the 
Public  Health  Benefits  of  Proposed  Air 
Pollution  Regulations.  Washington,  DC:  The 
National  Academies  Press. 

Levy  JI,  Baxter  LK,  Schwartz  J.  2009. 
Uncertainty  and  variability  in  health-related 
damages  from  coal-fired  power  plants  in  the 
United  States.  Risk  Anal,  doi:  10.1111/ 
j.l539-6924.2009.01227.x  [Online  9  Apr 
2009) 

Pope,  C.A.,  III,  R.T.  Burnett,  M.J.  Thun, 

E. E.  Calle,  D.  Krewski,  K.  Ito,  and  G.D. 
Thurston.  2002.  Lung  Cancer, 
Cardiopulmonary  Mortality,  and  Long-term 
Exposure  to  Fine  Particulate  Air  Pollution. 
Journal  of  the  American  Medical  Association 
287:1132-1141. 


Table  IX-3 — Estimated  Annual  Reductions  in  Incidence  of  Health  Effects  ^ 


Health  effect 


PM-Related  endpoints 
Premature  Mortality 

Pope  et  al.  (2002)  (age  >30) . 

Laden  et  al.  (2006)  (age  >25)  . 

Infant  (<  1  year) . 

Chronic  Bronchitis  . 

Non-fatal  heart  attacks  (age  >18)  . . . 

Hospital  admissions — respiratory  (all  ages) . 

Hospital  admissions — cardiovascular  (age  >  18) . 

Emergency  room  visits  for  asthma  (age  <  1 8)  . 

Acute  bronchitis  (age  8-1 2)  . 

Lower  respiratory  symptoms  (age  7-1 4)  . 

Upper  respiratory  symptoms  (asthmatics  age  9-18)  .. 

Asthma  exacerbation  (asthmatics  6-1 8) . 

Lost  work  days  (ages  18-65) . 

Minor  restricted-activity  days  (ages  1 8-65)  . 

Ozone-related  endpoints 
Premature  mortality 

Bell  et  al.  (2004)  (all  ages) . . 

Levy  et  al.  (2005)  (all  ages)  . 

Hospital  admissions — respiratory  causes  (ages  >  65) 
Hospital  admissions — respiratory  causes  (ages  <  2) 

Emergency  room  visits  for  asthma  (all  ages)  . 

Minor  restricted-activity  days  (ages  1 8-65)  . 


Proposed  remedy 


14,000  (4,000-25,000) 
36,000  (17,000-56,000) 
59  (-66-180) 
9,200  (320-18,000) 
22,000  (5,800-39,000) 

3.500  (1,400-5,500) 

7.500  (5,200-8,900) 
14,000  (7,200-21,000) 

21,000  (-4,800-46,000) 
250,000  (98,000-400,000)  . 
190,000  (36,000-350,000) 
240,000  (8,300-800,000) 
1,800,000  (1,500,000- 
2,000,000) 

10,000,000  (8,600,000- 
12,000,000) 


50  (17-84) 
230  (160-300) 
390  (-18-740) 
300  (130-460) 
230  (-30-730) 
300,000  (130,000-480,000) 


Pope  et  al.,  2002.  “Lung  Cancer, 
(.^ardiopulmonaiy  Mortality,  and  Long-term 
Exposure  to  Fine  Particulate  Air  Pollution.”  lournal 


of  the  American  Medical  Association.  287:1132- 
1141. 


Laden  et  al.,  2006.  “Reduction  in  Fine 
Particulate  Air  Pollution  and  Mortality.”  American 
Journal  of  Respiratory  and  Critical  Care  Medicine. 
173:667-672. 
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Table  IX-3— Estimated  Annual  Reductions  in  Incidence  of  Health  Effects — Continued 


Health  effect 

Proposed  remedy 

School  absence  days  . 

1 1 0,000  (38,000-1 60,000) 

^Values  rounded  to  two  significant  figures.  Benefits  from  reducing  other  criteria  pollutants  and  hazardous  air  pollutants  and  ecosystem  effects 
are  not  included  here. 


C.  Quantified  and  Monetized  Visibility 
Benefits 

Only  a  subset  of  the  expected 
visibility  benefits — those  for  Class  I 
areas — are  included  in.the  monetary 
benefits  estimates  we  project  for  this 
rule.  We  anticipate  improvement  in 
visibility  in  residential  areas  where . 
people  live,  work  and  recreate  within 
the  Transport  Rule  region  for  which  we 
are  currently  unable  to  monetize 
benefits.  For  the  Class  I  areas  we 
estimate  annual  benefits  of  $3.4  billion 
beginning  in  2014  for  visibility 
improvements.  Methodological 
limitations  prevented  us  from 
quantifying  the  visibility  benefits  of  the 
alternate  remedies.  The  value-of 
visibility  benefits  in  areas  where  we 
were  unable  to  monetize  benefits  could 
also  be  substantial. 


D.  Benefits  of  Reducing  GHG  Emissions 

When  fully  implemented  in  2014,  the 
proposed  Transport  Rule  would  reduce 
emissions  of  CO2  from  electrical 
generating  units  by  about  15  million 
metric  tons  annually.  Using  a  “social 
cost  of  carbon”  (SCC)  estimate  that 
accounts  for  the  marginal  dollar  value 
(i.e.,  cost)  of  climate-related  damages 
resulting  from  CO2  emissions,  previous 
analyses  including  the  RIA  for  the  Final 
Rulemaking  to  Establish  Light-Duty 
Vehicle  Greenhouse  Gas  Emissions 
Standards  and  Corporate  Average  Fuel 
Efficiency  Standards  have  found  the 
total  benefit  of  CO2  reductions  is 
substantial.  The  monetary  value  of  these 
avoided  damages  also  grows  over  time. 
Readers  interested  in  learning  more 
about  the  calculation  of  the  SCC  metric 
should  refer  to  the  SCC  TSD,  Social  Cost 


of  Carbon  for  Regulatory  Impact 
Analysis  Under  Executive  Order  12866 
[Docket  No.  EPA-HQ-OAR-2009- 
0472]. 

E.  Total  Monetized  Benefits  ■ 

Table  IX-4  presents  the  estimated 
monetary  value  of  reductions  in  the 
incidence  of  health  and  welfare  effects. 
These  estimates  account  for  increases  in 
the  value  of  risk  reduction  over  time.  As 
the  table  indicates,  total  benefits  are 
driven  primarily  by  the  reduction  in 
premature  fatalities  each  year,  which 
account  for  over  90  percent  of  total 
benefits. 

Table  IX-5  presents  the  total 
monetized  net  benefits  for  2014.  A 
listing  of  the  benefit  categories  that 
could  not  be  quantified  or  monetized  in 
our  benefit  estimates  are  provided  in 
Table  IX-6. 


Table  IX-4— Estimated  Annual  Monetary  Value  of  Reductions  in  Incidence  of  Health  and  Welfare  Effects 

■  (Billions  Of  2006$)  ^ 


Health  effect 

Pollutant 

Proposed  remedy 

Premature  mortality  (Pope  et  al.  2002  PM  mortality  and  Bell  et  al.  2004  ozone  mortality  estimates) 

3%  discount  rate  . 

PM.  5  &  O3  . 

$110  ($8.8-$340) 

7%  discount  rate  . 

PM2.5  &  O3  . 

$100  ($7.9-$300) 

Premature  mortality  (Laden  et  al.  2006  PM  mortality  and  Levy  et  al.  2005  ozone  mortality  estimates) 

3%  discount  rate  . 

PM.^&  O3  . 

$280  ($25-$820) 

7%  discount  rate  . . . 

PM.  5  &  O3  . 

$260  ($22-$310) 

Chronic  bronchitis . 

PM2S  . 

$4.3  $0.2-$20) 

Non-fatal  heart  attacks. 

3%  discount  rate  . 

PM2,  . 

$2.5  ($0.4-$6) 

7%  discount  rate  . '. . 

PM.  5  . 

$2.4  ($0.4-$5.9) 

Hospital  admissions — respiratory . 

PM2 ,  &  O3  . 

$0.06  ($0.03-$0.1) 

Hospital  admissions — cardiovascular . 

PM2,  . 

$0.2  ($0.1 -$0.3) 

Emergency  room  visits  for  asthma  . .*. . 

PM2 ,  &  O3  . 

$0,005  ($0.002-$0.008) 

Acute  bronchitis . 

PM.  5  . 

$0,009  (-$0.0004-$0.03) 

Lower  respiratory  symptoms  . : . 

PM.,  . 

$0,005  ($0.002-$0.009) 

Upper  respiratory  symptoms  . 

PM2,  . 

$0,006  ($0.001-$0.014) 
$0,012  ($0.001 -$0,046) 
$0.2  ($0.19-$0.24) 
$0.01  ($0.004-$0.013) 
$0.64  ($0.34-$0.97) 

Asthma  exacerbation . 

PM2S  . 

Lost  work  days  . 

PM25  . 

School  loss  days  . 

Minor  restricted-activity  days . . .-. . 

PM25  &  O3  . 

Recreational  visibility,  Class  I  areas  . . . 

PM.s  . 

$3.6 

Total  benefits  based  on  Pope  et  at.  2002  PM  mortality  and  Bell  et  al.  2004  ozone  mortality  estimates 


3%  discount  rate  . 

7%  discount  rate  . . . . . . 

PM2  5  &  O3  . 

PM. ,  &  O3 . 

$120  ($10-$360) 
$110  ($9-$330) 

Total  benefits  based  on  Laden  et  al.  2006  PM  mortality  and  Levy  et  al.  2005  ozone  mortality  estimates 

3%  discount  rate  . . . 

PM2.5  &  O3 . 

$290  ($26-$840) 

7%  discount  rate  . 

PM2.5  &  O3  . 

$270  ($24-$760) 

^  Estimates  rounded  to  two  significant  figures. 
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E.  How  do  the  benefits  compare  to  the 
costs  of  this  proposed  rule?  ' 

The  estimated  annual  private  costs  to 
implement  the  emission  reduction 
requirements  of  the  proposed  rule  for 
the  Transport  Rule  region  are  $3.7 
billion  in  2012  and  $2.8  billion  in  2014 
(2006$)  for  the  proposed  remedy  option, 
$4.2  billion  in  2012  and  $2.7  billion  in 
2014  for  the  State  Budgets/Intrastate 
Trading  remedy  option,  and  $4.3  billion 
in  2012  and  $3.4  billion  in  2014  for  the 
direct  control  remedy  option.  These 
costs  are  the  annual  incremental  electric 
generation  production  costs  that  are 
expected  to  occur  with  the  Transport 
Rule.  The  EPA  uses  these  costs  as 
compliance  cost  estimates  in  developing 
cost-effectiveness  estimates. 

In  estimating  the  net  benefits  of 
regulation,  the  appropriate  cost  measure 
is  “social  costs.”  Social  costs  represent 
the  welfare  costs  of  the  rule  to  society. 
These  costs  do  not  consider  transfer 
payments  (such  as  taxes)  that  are  simply 
redistributions  of  wealth.  The  social 
costs  of  this  rule  (thus  reflecting  the 
proposed  remedy  option)  are  estimated 
to  be  approximately  $2.0  billion  in  2014 
assuming  a  3  percent  discount  rate. 
These  costs  become  $2.2  billion  in  2014, 
if  one  assumes  a  7  percent  discount  rate. 
Thus,  the  net  benefit  (social  benefits 
minus  social  costs)  as  will  be  shown  in 


Table  IX-5  for  the  proposed  remedy 
option  is  approximately  $120  to  292 
billion  or  $109  to  264  billion  (3  percent 
and  7  percent  discount  rates)  in  2014. 
Implementation  of  the  rule  is  expected 
to  provide  society  with  a  substantial  net 
gain  in  social  welfare  based  on 
economic  efficiency  criteria. 

The  annualized  regional  cost  of  the 
proposed  rule,  as  quantified  here,  is 
EPA’s  best  assessment  of  the  cost  of 
implementing  the  proposed  option. 
These  costs  are  generated  from  rigorous 
economic  modeling  of  changes  in  the 
power  sector  expected  from  the 
proposed  rule.  This  type  of  analysis 
using  IPM  has  undergone  peer  review 
and  been  upheld  in  federal  courts.  The 
direct  cost  includes,  but  is  not  limited 
to,  capital  investments  in  pollution 
controls,  operating  expenses  of  the 
pollution  controls,  investments  in  new 
generating  sources,  and  additional  fuel 
expenditures.  The  EPA  believes  that 
these  costs  reflect,  as  closely  as  possible, 
the  additional  costs  of  the  proposed 
option  to  industry.  The  relatively  small 
cost  associated  with  monitoring 
emissions,  reporting,  and  recordkeeping 
for  affected  sources  is  not  included  in 
these  annualized  cost  estimates,  but 
EPA  hds  done  a  separate  analysis  and 
estimated  the  cost  to  less  than  $28 
million  (see  section  XII.B.,  Paperwork 
Reduction  Act).  However,  there  may 


exist  certain  costs  that  EPA  has  not 
quantified  in  these  estimates.  These 
costs  may  include  costs  of  transitioning 
to  this  rule,  such  as  the  costs  associated 
with  the  retirement  of  smaller  or  less 
efficient  EGUs,  employment  shifts  as 
workers  are  retrained  at  the  same 
company  or  re-employed  elsewhere  in 
the  economy,  and  certain  relatively 
small  permitting  costs  associated  with 
Title  V  that  new  program  entrants  face. 

An  optimization  model  was  employed 
that  assumes  cost  minimization.  Costs 
may  be  understated  if  the  regulated 
community  chooses  not  to  minimize  its 
compliance  costs  in  the  same  manner  to 
comply  with  the  rules.  Although  EPA 
has  not  quantified  these  costs,  the 
Agency  believes  that  they  are  small 
compared  to  the  quantified  costs  of  the 
program  on  the  power  sector.  However, 
EPA’s  experience  and  results  of 
independent  evaluation  suggests  that 
costs  are  likely  to  be  lower  by  some 
degree  (see  RIA  for  details).  The 
annualized  cost  estimates  presented  are 
the.  best  and  most  accurate  based  upon 
available  information.  In  a  separate 
analysis,  EPA  estimates  the  indirect 
costs  and  impacts  of  higher  electricity 
prices  on  the  entire  economy.  These 
impacts  are  summarized  in  section  X  of 
this  preamble  and  in  the  RIA  for  this 
proposed  rule. 


Table  IX-5— Summary  of  Annual  Benefits,  Costs,  and  Net  Benefits  of  the  Transport  Rule  in  2014 

[Billions  of  2006  dollars] 


Description 

Proposed  remedy 

Social  costs; 

3  percent  discount  rate . 

$2  0. 

7  percent  discount  rate . 

$2.2. 

Social  benefits; 

• 

3  percent  discount  rate . 

$122  to  294  +  B. 

7  percent  discount  rate . 

$1 1 1  to  266  +  B. 

Health-related  benefits; 

3  percent  discount  rate . 

. .  , 

$118  to  290. 

7  percent  discount  rate . 

$107  to  262. 

Visibility  benefits; 

3  percent  discount  rate . 

$3.6. 

7  percent  discount  rate . 

$3.6. 

Annual  net  benefits  (benefits-costs) 

3  oercent  discount  rate . 

$120  to  292. 

7  percent  discount  rate . ; . . . 

$109  to  264. 

®  All  estimates  are  rounded  to  three  significant  digits  and  represent  annualized  benefits  and  costs  anticipated  for  2014.  Estimates  relate  to  the 
complete  Transport  Rule  program. 

‘’Note  that  costs  are  the  annual  total  costs  of  reducing  pollutants  including  NOx  and  SO2  in  the  Transport  Rule  region. 

^As  this  table  indicates,  total  benefits  are  driven  primarily  by  PMj  s-related  health  benefits.  The  reduction  in  premature  fatalities  each  year  ac¬ 
counts  for  over  90  percent  of  total  monetized  benefits  201 4.  Benefits  in  this  table  are  nationwide  (with  the  exception  of  visibility)  and  are  associ¬ 
ated  with  NOx  and  SO2  reductions  for  the  EGU  source  category.  Ozone  benefits  represent  benefits  in  the  eastern  United  States.  Visibility  bene¬ 
fits  represent  benefits  in  Class  I  areas  in  the  southeastern  United  States. 

Not  all  possible  benefits  or  disbenefits  are  quantified  and  monetized  in  this  analysis.  Potential  benefit  categories  that  have  not  been  quantified 
and  monetized  are  listed  in  Table  IX-6.  We  represent  the  value  of  unquantified  benefits  and  disbenefits  with  a  “B.” 

®  Valuation  assumes  discounting  over  the  SAB-recommended  20  year  segmented  lag  structure  described  in  chapter  4  of  the  Regulatory  Impact 
’  Analysis  for  the  Clean  Air  Interstate  Rule  (March  2005).  Results  reflect  3  percent  and  7  percent  discount  rates  consistent  with  EPA  and  0MB 
guidelines  for  preparing  economic  analyses  (U.S.  EPA,  2000  and  0MB,  2003).  174 

*Net  benefits  are  rounded  to  the  nearest  $1  billion.  Columnar  totals  may  not  sum  due  to  rounding. 
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Every  benefit-cost  analysis  examining 
the  potential  effects  of  a  change  in 
environmental  protection  requirements 
is  limited  to  some  extent  by  data  gaps, 
limitations  in  model  capabilities  (such 
as  geographic  coverage),  and 
uncertainties  in  the  underlying 
scientific  and  economic  studies  used  to 
configure  the  benefit  and  cost  models. 
Gaps  in  the  scientific  literature  often 
result  in  the  inability  to  estimate 
quantitative  changes  in  health  and 
environmental  effects.  Gaps  in  the 
economics  literature  often  result  in  the 
inability  to  assign  economic  values  even 
to  those  health  and  environmental 
outcomes  that  can  be  quantified.  While 
uncertainties  in  the  underlying 
scientific  and  economics  literatures 
(that  may  result  in  overestimation  or 
underestimation  of  benefits)  are 
discussed  in  detail  in  the  economic 
analyses  and  its  supporting  documents 
and  references,  the  key  uncertainties 
which  have  a  bearing  on  the  results  of 
the  benefit-cost  analysis  of  this  rule 
include  the  following; 

•  EPA’s  inability  to  quantify 
potentially  significant  benefit  categories; 

•  Uncertainties  in  population  growth 
and  baseline  incidence  rates; 

•  Uncertainties  in  projection  of 
emissions  inventories  and  air  quality 
into  the  future; 

•  Uncertainty  in  the  estimated 
relationships  of  health  and  welfare 
effects  to  changes  in  pollutant 
concentrations  including  the  shape  of 
the  C-R  function,  the  size  of  the  effect 
estimates,  and  the  relative  toxicity  of  the 
many  components  of  the  PM  mixture; 

•  Uncertainties  in  exposure 
estimation;  and 

•  Uncertainties  associated  with  the 
effect  of  potential  future  actions  to  limit 
emissions. 

Despite  these  uncertainties,  we 
believe  the  benefit-cost  analysis 
provides  a  reasonable  indication  of  the 
expected  economic  benefits  of  the 
rulemaking  in  future  years  under  a  set 
of  reasonable  assumptions.  This 
approach  calculates  a  mean  value  across 
VSL  estimates  derived  from  26  labor 
market  and  contingent  valuation  studies 
published  between  1974  and  1991.  The 
mean  VSL  across  these  studies  is  $6.3 
million  (2000$). The  benefits 
estimates  generated  for  this  rule  are 
subject  to  a  number  of  assumptions  and 
uncertainties,  which  are  discussed 
throughout  the  RIA  document. 

As  Table  IX-4  indicates,  total  benefits 
are  driven  primarily  by  the  reduction  in 

In  this  analysis,  we  adjust  the  VSL  to  account 
for  a  different  currency  year  (2006$)  and  to  account 
for  income  growth  to  2014.  After  applying  these 
adjustments  to  the  $6.3  million  value,  the  VSL  is 
$8.5  million. 


premature  mortalities  each  year.  Some 
key  assumptions  underlying  the  primary 
estimate  for  the  premature  mortality 
category  include  the  following: 

(1)  EPA  assumes  inhalation  of  fine 
particles  is  causally  associated  with 
premature  death  at  concentrations  near 
those  experienced  by  most  Americans 
on  a  daily  basis.  Plausible  biological 
mechanisms  for  this  effect  have  been 
hypothesized  for  the  endpoints 
included  in  the  primary  analysis  and 
the  weight  of  the  available 
epidemiological  evidence  supports  an 
assumption  of  causality. 

(2)  EPA  assumes  all  fine  particles, 
regardless  of  their  chemical 
composition,  are  equally  potent  in 
causing  premature  mortality.  This  is  an 
important  assumption,  because  the 
proportion  of  certain  components  in  the 
PM  mixture  produced  via  precursors 
emitted  from  EGUs  may  differ 
significantly  from  direct  PM  released 
from  automotive  engines  and  other 
industrial  sources,  but  no  clear 
scientific  grounds  exist  for  supporting 
differential  effects  estimates  by  particle 
type. 

(3)  We  assume  that  the  health  impact 
function  for  fine  particles  is  linear  down 
to  the  lowest  air  quality  levels  modeled 
in  this  analysis.  Thus,  the  estimates 
include  health  benefits  from  reducing 
fine  particles  in  areas  with  varied 
concentrations  of  PM2,5,  including  both 
regions  that  are  in  attainment  with  fine 
particle  standard  and  those  that  do  not 
meet  the  standard  down  to  the  lowest 
modeled  concentrations. 

The  EPA  recognizes  the  difficulties, 
assumptions,  and  inherent  uncertainties 
in  the  overall  enterprise.  The  analyses 
upon  which  the  Transport  Rule  is  based 
were  selected  from  the  peer-reviewed 
scientific  literature.  We  used  up-to-date 
assessment  tools,  and  we  believe  the 
results  are  highly  useful  in  assessing 
this  rule. 

There  are  a  number  of  health  and 
environmental  effects  that  we  were 
unable  to  quantify  or  monetize.  A 
complete  benefit-cost  analysis  of  the 
Transport  Rule  requires  consideration  of 
all  benefits  and  costs  expected  to  result 
from  the  rule,  not  just  those  benefits  and 
costs  which  could  be  expressed  here  in 
dollar  terms.  A  listing  of  the  benefit 
categories  that  were  not  quantified  or 
monetized  in  our  estimate  are  provided 
in  Table  IX-6. 

F.  What  are  the  unquantified  and 
unmonetized  benefits  of  the  Transport 
Rule  emissions  reductions? 

Important  benefits  beyond  the  human 
health  and  welfare  benefits  resulting 
from  reductions  in  ambient  levels  of 
PM2.5  and  ozone  in  the^  eastern  United 


States  are  expected  to  occur  from  this 
rule.  These  other  benefits  occur  both 
directly  from  NOx  and  SO2  emissions 
reductions.  These  benefits  are  listed  in 
Table  IX-6.  Some  of  the  more  important 
examples  include:  Reductions  in  NOx 
and  SO2  emissions  required  by  the 
Transport  Rule  will  reduce  acidification 
and,  in  the  case  of  NOx,  eutrophication 
of  water  bodies.  Reduced  nitrate 
contamination  of  drinking  water  is 
another  possible  benefit  of  the  rule.  This 
proposed  rule  will  also  reduce  acid  and 
particulate  deposition  that  causes 
damages  to  cultural  monuments,  as  well 
as,  soiling  and  other  materials  damage. 

To  illustrate  the  important  nature  of 
benefit  categories  we  are  currently 
unable  to  monetize,  we  discuss  four 
categories  of  public  welfare  and 
environmental  impacts  related  to 
reductions  in  emissions  required  by  the 
Transport  Rule:  Reduced  acid 
deposition,  reduced  eutrophication  of 
estuaries,  and  reduced  vegetation 
impairment  from  ozone. 

1.  What  are  the  benefits  of  reduced 
deposition  of  sulfur  and  nitrogen  to 
aquatic,  forest,  and  coastal  ecosystems? 

Atmospheric  deposition  of  sulfur  and 
nitrogen,  often  referred  to  as  acid  rain, 
occurs  when  emissions  of  SO2  and  NOx 
react  in  the  atmosphere  (with  water, 
oxygen,  and  oxidants)  to  form  various 
acidic  compounds.  These  acidic 
compounds  fall  to  earth  in  either  a  wet 
form  (rain,  snow,  and  fog)  or  a  dry  form 
(gases  and  particles).  Prevailing  winds 
can  transport  acidic  compounds 
hundreds  of  miles,  across  state  borders. 
Together  these  emissions  are  deposited 
onto  terrestrial  and  aquatic  ecosystems 
across  the  U.S.,  contributing  to  the 
problems  of  acidification,  nutrient 
enrichment,  and  methylmercury 
production.  In  addition,  NOx  is  a 
precursor  to  ozone,  which  can  impair 
vegetation. 

a.  Acid  Deposition  and  Acidification  of 
Lakes  and  Streams 

The  extent  of  adverse  effects  of  acid 
deposition  on  freshwater  and  forest 
ecosystems  depends  largely  upon  the 
ecosystem’s  ability  to  neutralize  the 
acid.  The  neutralizing  ability  [key 
indicator  is  termed  Acid  Neutralizing 
Capacity  (ANC)]  depends  largely  on  the 
watershed’s  physical  characteristics, 
such  as  geology,  soils,  and  size.  Acidic 
conditions  occur  more  frequently  during 
rainfall  and  snowmelt  that  cause  high 
flows  of  water  and  less  commonly 
during  low-flow  conditions,  except 
where  chronic  acidity  conditions  are 
seVfere.  Biological  effects  are  primarily 
attributable  to  a  combination  of  low  pH 
and  high  inorganic  aluminum 


45350 


Federal  Register / Vol.  75,  No.  147 /Monday,  August  2,  2010 /Proposed  Rules 


concentrations.  Biological  effects  of 
episodes  include  reduced  fish  condition 
factor,  changes  in  species  composition 
and  declines  in  aquatic  species  richness 
across  multiple  taxa,  ecosystems  and 
regions,  as  well  as  fish  mortality.  Waters 
that  are  sensitive  to  acidification  tend  to 
be  located  in  small  watersheds  that  have 
few  alkaline  minerals  and  shallow  soils. 
Conversely,  watersheds  that  contain 
alkaline  minerals,  such  as  limestone, 
tend  to  have  waters  with  a  high  ANC. 
Areas  especially  sensitive  to 
acidification  include  portions  of  the 
Northeast  {particularly,  the  Adirondack 
and  Catskill  Mountains,  portions  of  New 
England,  and  streams  in  the  mid- 
Appalachian  highlands)  and 
southeastern  streams.  This  regulatory 
action  will  decrease  acid  deposition  in 
the  transport  region  and  is  likely  to  have 
positive  effects  on  the  health  and 
productivity  of  aquatic  ecosystems  in 
the  region. 

b.  Acid  Deposition  and  Forest 
Ecosystem  Impacts 

Acidifying  deposition  has  altered 
major  biogeochemical  processes  in  the 
U.S.  by  increasing  the  nitrogen  and 
sulfur  content  of  soils,  accelerating 
nitrate  and  sulfate  leaching  from  soil  to 
drainage  waters,  depleting  base  cations 
(especially  calcium  and  magnesium) 
from  soils,  and  increasing  the  mobility 
of  aluminum.  Inorganic  aluminum  is 
toxic  to  some  tree  roots.  Plants  affected 
by  high  levels  of  aluminum  from  the 
soil  often  have  reduced  root  growth, 
which  restricts  the  ability  of  the  plant  to 
take  up  water  and  nutrients,  especially 
calcium  (U.S.  EPA,  2008f).  These  direct 
effects  can,  in  turn,  influence  the 
response  of  these  plants  to  climatic 
stresses  such  as  droughts  and  cold 
temperatures.  They  can  also  influence 
the  sensitivity  of  plants  to  other  stresses, 
including  insect  pests  and  disease 
(Joslin  et  al.,  1992),  leading  to  increased 
mortality  of  canopy  trees. 

Both  coniferous  and  deciduous  forests 
throughout  the  eastern  U.S.  are 
experiencing  gradual  losses  of  base 
cation  nutrients  from  the  soil  due  to 
accelerated  leaching  for  acidifying 
deposition.  This  change  in  nutrient 
availability  may  reduce  the  quality  of 
forest  nutrition  over  the  long  term. 
Evidence  suggests  that  red  spruce  and 
sugar  maple  in  some  areas  in  the  eastern 
U.S.  have  experienced  declining  health 
because  of  this  deposition.  For  red 
spruce  [Picea  rubens),  dieback  or 
decline  has  been  observed  across  high 
elevation  landscapes  of  the  northeastern 
U.S.,  and  to  a  lesser  extent,  the 
southeastern  U.S.,  and  acidifying 
deposition  has  been  implicated  as  a 
causal  factor  (DeHayes  et  ah,  1999). 


This  regulatory  action  will  decrease 
acid  deposition  in  the  transport  region 
and  is  likely  to  have  positive  effects  on 
the  health  and  productivity  of  forest 
systems  in  the  region. 

c.  Coastal  Ecosystems 

Since  1990,  a  large  amount  of  research 
has  been  conducted  on  the  impact  of 
nitrogen  deposition  to  coastal  waters. 
Nitrogen  is  often  the  limiting  nutrient  in 
coastal  ecosystems.  Increasing  the  levels 
of  nitrogen  in  coastal  waters  can  cause 
significant  changes  to  those  ecosystems. 
In  recent  decades,  human  activities  have 
accelerated  nitrogen  nutrient  inputs, 
causing  excessive  growth  of  algae  and 
leading  to  degraded  water  quality  and 
associated  impairments  of  estuarine  and 
coastal  resources. 

Atmospheric  deposition  of  nitrogen  is 
a  significant  source  of  nitrogen  to  many 
estuaries.  The  amount  of  nitrogen 
entering  estuaries  due  to  atmospheric 
deposition  varies  widely,  depending  on 
the  size  and  location  of  the  estuarine 
watershed  and  other  sources  of  nitrogen 
in  the  watershed.  A  recent  assessment  of 
141  estuaries  nationwide  by  the 
National  Oceanic  and  Atmospheric 
Administration  (NOAA)  concluded  that 
19  estuaries  (13  percent)  suffered  from 
moderately  high  or  high  levels  of 
eutrophication  due  to  excessive  inputs 
of  both  N  and  phosphorus,  and  a 
majority  of  these  estuaries  are  located  in 
the  coastal  area  from  North  Carolina  to 
Massachusetts  (NOAA,  2007).  For 
estuaries  in  the  Mid-Atlantic  region,  the 
contribution  of  atmospheric  distribution 
to  total  N  loads  is  estimated  to  range 
between  10  percent  "and  58  percent 
(Valigura  et  al.,  2001). 

Eutrophication  in  estuaries  is 
associated  with  a  range  of  adverse 
ecological  effects.  The  conceptual 
framework  developed  by  NOAA 
emphasizes  four  main  types  of 
eutrophication  effects — low  dissolved 
oxygen  (DO),  harmful  algal  blooms 
(HABs),  loss  of  submerged  aquatic 
vegetation  (SAV),  and  low  water  clarity. 
Low  DO  disrupts  aquatic  habitats, 
causing  stress  to  fish  and  shellfish, 
which,  in  the  short-term,  can  lead  to 
episodic  fish  kills  and,  in  the  long-term, 
can  damage  overall  growth  in  fish  and 
shellfish  populations.  Low  DO  also 
degrades  the  aesthetic  qualities  of 
surface  water.  In  addition  to  often  being 
toxic  to  fish  and  shellfish,  and  leading 
to  fish  kills  and  aesthetic  impairments 
of  estuaries,  HABs  can,  in  some 
instances,  also  be  harmful  to  human 
health.  SAV  provides  critical  habitat  for 
many  aquatic  species  in  estuaries  and, 
in  some  instances,  can  also  protect 
shorelines  by  reducing  wave  strength; 
therefore,  declines'  in  SAV  due  to 


nutrient  enrichment  are  an  important 
source  of  concern.  Low  water  clarity  is 
the  result  of  accumulations  of  both  algae 
and  sediments  in  estuarine  waters.  In 
addition  to  contributing  to  declines  in 
SAV,  high  levels  of  turbidity  also 
degrade  the  aesthetic  qualities  of  the 
estuarine  environment. 

Estuaries  in  the  eastern  United  States 
are  an  important  source  of  food 
production,  in  particular  fish  and 
shellfish  production.  The  estuaries  are 
capable  of  supporting  large  stocks  of 
resident  commercial  species,  and  they 
serve  as  the  breeding  grounds  and 
interim  habitat  for  several  migratory 
species. 

This  rule  is  anticipated  to  reduce 
nitrogen  deposition  in  the  Transport 
Rule  region.  Thus,  reductions  in  the 
levels  of  nitrogen  deposition  will  have 
a  positive  impact  upon  current 
eutrophic  conditions  in  estuaries  and 
coastal  areas  in  the  region. 

d.  Mercury  Methylation  and  Deposition 

Mercury  is  a  highly  neurotoxic 
contaminant  that  enters  the  food  web  as 
a  methylated  compound, 
methylmercury  (U.S.  EPA,  2008d).  The 
contaminant  is  concentrated  in  higher 
trophic  levels,  including  fish  eaten  by 
humans.  Experimental  evidence  has 
established  that  only  inconsequential 
amounts  of  methylmercury  can  be 
produced  in  the  absence  of  sulfate. 
Current  evidence  indicates  that  in 
watersheds  where  mercury  is  present, 
increased  SOx  deposition  very  likely* 
results  in  methylmercury  accumulation 
in  fish  (Drevnick  et  al.,  2007;  Munthe  et 
al.,  2007).  The  SO2  ISA  (U.S.  EPA,  2008) 
concluded  that  evidence  is  sufficient  to 
infer  a  casual  relationship  between 
sulfur  deposition  and  increased  mercury 
methylation  in  wetlands  and  aquatic 
environments. 

2.  Ozone  Vegetation  Effects 

Ozone  causes  discernible  injury  to  a 
wide  array  of  vegetation  (U.S.  EPA, 

2006;  Fox  and  Mickler,  1996).  In  terms 
of  forest  productivity  and  ecosystem 
diversity,  ozone  may  be  the  pollutant 
with  the  greatest  potential  for  regional- 
scale  forest  impacts  (U.S.  EPA,  2006). 
Studies  have  demonstrated  repeatedly 
that  ozone  concentrations  commonly 
observed  in  polluted  areas  can  have 
substantial  impacts  on  plant  function 
(De  Steiguer  et  al.,  1990;  Pye,  1988). 

Assessing  the  impact  of  ground-level 
ozone  on  forests  in  the  eastern  United 
States  involves  understanding  the  risks 
to  sensitive  tree  species  from  ambient 
ozone  concentrations  and  accounting  for 
the  prevalence  of  those  species  within 
the  forest.  As  a  way  to  quantify  the  risks 
to  particular  plants  from  ground-level 
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ozone,  scientists  have  developed  ozone- 
exposure/tree-response  functions  by 
exposing  tree  seedlings  to  different 
ozone  levels  and  measuring  reductions 
in  growth  as  “biomass  loss.”  Typically, 
seedlings  are  used  because  they  are  easy 
to  manipulate  and  measure  their  growth 
loss  from  ozone  pollution.  The 
mechanisms  of  susceptibility  to  ozone 
within  the  leaves  of  seedlings  and 
mature  trees  are  identical,  and  the 
decreases  predicted  using  the  seedlings 
•should  be  related  to  the  decrease  in 
overall  plant  fitness  for  mature  trees,  but 
the  magnitude  of  the  effect  may  be 
higher  or  lower  depending  on  the  tree 
species  (Chappelka  and  Sa'muelson, 
1998).  In  areas  where  certain  ozone- 
sensitive  species  dominate  the  forest 
community,  the  biomass  loss  from 
ozone  can  be  significant.  Significant 
biomass  loss  can  be  defined  as  a  more 
than  2  percent  annual  biomass  loss, 
which  would  cause  long-term  ecological 
harm  as  the  short-term  negative  effects 
on  seedlings  compound  to  affect  long¬ 
term  forest  health  (Heck,  1997). 

Urban  ornamentals  are  an  additional 
vegetation  category  likely  to  experience 
some  degree  of  negative  effects 
associated  with  exposure  to  ambient 
ozone  levels.  Because  ozone  causes 
visible  foliar  injury,  the  aesthetic  value 
of  ornamentals  (such  as  petunia, 
geranium,  and  poinsettia)  in  urban 
landscapes  would  be  reduced  (U.S. 


EPA,  2007).  Sensitive  ornamental 
species  would  require  more  frequent 
replacement  and/or  increased 
maintenance  (fertilizer  or  pesticide 
application)  to  maintain  the  desired 
appearance  because  of  exposure  to 
ambient  ozone  (U.S.  EPA,  2007).  In 
addition,  many  businesses  rely  on 
healthy-looking  vegetation  for  their 
livelihoods  (e.g.,  horticulturalists, 
landscapers,  Christmas  tree  growers, 
farmers  of  leafy  crops,  etc.)  and  a  variety 
of  ornamental  species  have  been  listed 
as  sensitive  to  ozone  (Abt  Associates, 
1995). 

3.  Other  Health  or  Welfare  Disbenefits  of 
the  Transport  Rule  That  Have  Not  Been 
Quantified 

In  contrast  to  the  additional  benefits 
of  the  proposed  rule  discussed  above,  it 
is  also  possible  that  this  rule  will  result 
in  disbenefits  in  some  areas  of  the 
region.  Current  levels  of  nitrogen 
deposition  in  these  areas  may  provide 
passive  fertilization  for  forest  and 
terrestrial  ecosystems  where  nutrients 
are  a  limiting  factor  and  for  some 
croplands.  The  effects  of  ozone  and  PM 
on  radiative  transfer  in  the  atmosphere 
can  also  lead  to  effects  of  uncertain 
magnitude  and  direction  on  the 
penetration  of  ultraviolet  light  and 
climate.  Ground  level  ozone  makes  up 
a  small  percentage  of  total  atmospheric 
ozone  (including  the  stratospheric  layer) 
that  attenuates  penetration  of 


ultraviolet-b  (UVb)  radiation  to  the 
ground.  The  EPA’s  past  evaluation  of 
the  information  indicates  that  potential 
disbenefits  would  be  small,  variable, 
and  with  too  many  uncertainties  to 
attempt  quantification  of  relatively 
small  changes  in  average  ozone  levels 
over  the  course  of  a  year  (EPA,  2005a). 
The  EPA’s  most  recent  provisional 
assessment  of  the  currently  available 
information  indicates  that  potential  but 
unquantifiable  benefits  may  also  arise 
from  ozone-related  attenuation  of  UVb 
radiation  (EPA,  2005b).  Sulfate  and 
nitrate  particles  also  scatter  UVb,  which 
can  decrease  exposure  of  horizontal 
surfaces  to  UVb,  but  increase  exposure 
of  vertical  surfaces.  In  this  case  as  well, 
both  the  magnitude  and  direction  of  the 
effect  of  reductions  in  sulfate  and  nitrate 
particles  are  too  uncertain  to  quantify 
(EPA,  2004).  Ozone  is  a  greenhouse  gas, 
and  sulfates  and  nitrates  can  reduce  the 
amount  of  solar  radiation  reaching  the 
earth,  but  EPA  believes  that  we  are 
unable  to  quantify  any  net  climate- 
related  disbenefit  or  benefit  associated 
with  the  combined  ozone  and  PM 
reductions  in  this  rule. 

Additionally,  from  analyses  of  the 
benefits  of  the  Acid  Rain  Program,  EPA 
has  seen  that  substantial  health  and 
environmental  benefits  that  are  likely  to 
occur  for  Canadians  because  80  percent 
of  the  Canadian  population  lives  within 
40  miles  of  the  US-Canada  border. 


Table  IX-6 — Unquantified  and  Non-Monetized  Effects  of  the  Transport  Rule 


Pollutant/effect 

Endpoint 

PM:  health®  . 

Low  birth  weight. 

Pulmonary  function.  ’ 

Chronic  respiratory  diseases  other  than  chronic  bronchitis. 

Non-asthma  respiratory  emergency  room  visits. 

UVb  exposure  (+/  - )  <=. 

PM:  welfare . 

1 

Household  soiling. 

Visibility  in  residential  and  non-class  1  areas. 

UVb  exposure  {+/-)*=. 

Global  climate  impacts  <=. 

Ozone:  health  . 

Chronic  respiratory  damage. 

Premature  aging  of  the  lungs. 

Non-asthma  respiratory  emergency  room  visits. 

Increased  exposure  to  UVb  (-I-/-)®. 

Ozone:  welfare  . 

Yields  for: 

— Commercial  forests. 

— Fruits  and  vegetables,  and 
— Other  commercial  and  noncommercial  crops. 

Damage  to  urban  ornamental  plants. 

Recreational  demand  from  damaged  forest  aesthetics. 

Ecosystem  functions.  ' 

Increased  exposure  to  UVb  (-»■/-)'=. 

NO->:  health  . 

Respiratory  hospital  admissions. 

Respiratory  emergency  department  visits. 

Asthma  exacerbation. 

Acute  respiratory  symptoms. 

Premature  mortality. 

- 

Pulmonary  function. 

NO-.:  welfare  . 

Commercial  fishing  and  forestry  from  acidic  deposition. 

Commercial  fishing,  agriculture  and  forestry  from  nutrient  deposition. 

1  Recreation  in  terrestrial  and  estuarine  ecosystems  from  nutrient  deposition. 

i 
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Table  IX-6— Unquantified  and  Non-Monetized  Effects  of  the  Transport  Rule— Continued 

1 

Pollutant/effect 

Endpoint 

SOx  health  . 

Other  ecosystem  services  and  existence  values  for  currently  healthy  ecosystems. 

Respiratory  hospital  admissions. 

Asthma  emergency  room  visits. 

Asthma  exacerbation. 

SO^:  welfare  . . . 

Acute  respiratory  symptoms. 

Premature  mortality. 

Pulmonary  function. 

Commercial  fishing  and  forestry  from  acidic  deposition. 

Recreation  in  terrestrial  and  aquatic  ecosystems  from  acid  deposition. 

Increased  mercury  methylation. 

a  In  addition  to  primary  economic  endpoints,  there  are  a  number  of  biological  responses  that  have  been  associated  with  PM  health  effects  in¬ 
cluding  morphological  changes  and  altered  host  defense  mechanisms.  The  public  health  impact  of  these  biological  responses  may  be  partly  rep¬ 
resented  by  our  quantified  endpoints. 

‘’Cohort  estimates  are  designed  to  examine  the  effects  of  long  term  exposures  to  ambient  pollution,  but  relative  risk  estimates  may  also  incor¬ 
porate  some  effects  due  to  shorter  term  exposures  (see  Kunzii  et  at.  (2001)  for  a  discussion  of  this  issue).  While  some  of  the  effects  of  short 
term  exposure  are  likely  to  be  captured  by  the  cohort  estimates,  there  may  be  additional  premature  mortality  from  short  term  PM  exposure  not 
captured  in  the  cohort  estimates  included  in  the  primary  analysis. 

•=  May  result  in  benefits  or  disbenefits. 


X.  Economic  Impacts 

For  the  affected  region,  the  projected 
annual  private  incremental  costs  of  the 
proposed  remedy  option  to  the  power 
industry  are  S3. 7  hiilion  in  2012  and 
$2.8  billion  in  2014.  For  the  State 
Budgets/Intrastate  Trading  remedy, 
projected  annual  private  incremental 
costs  are  S4.2  billion  in  2012  and  $2.7 
billion  in  2014.  Finally,  for  the  direct 
control  remedy,  the  projected  annual 
private  incremental  costs  are  $4.3 
billion  in  2012  and  $3.4  billion  in  2014. 
These  costs  represent  the  private 
compliance  cost  to  the  electric 
generating  industry  of  reducing  NOx 
and  SO2  emissions  to  meet  the 
requirements  set  forth  in  the  rule. 
Estimates  are  in  2006  dollars. 

In  estimating  the  net  benefits  of 
regulation,  the  appropriate  cost  measure 
is  “social  costs.”  Social  costs  represent 
the  welfare  costs  of  the  rule  to  society. 
These  costs  do  not  consider  transfer 
payments  (such  as  taxes)  that  are  simply 
redistributions  of  wealth.  The  social 
costs  of  this  rule  for  the  proposed 
remedy  option  are  estimated  to  be 
approximately  $2.0  billion  in  2014 
assuming  a  3  percent  discount  rate. 
These  costs  become  $2.2  billion  in  2014 
assuming  a  7  percent  discount  rate.  For 
the  State  Budgets/Intrastate  Trading 
remedy,  social  costs  are  estimated  to  be 
approximately  $2.5  billion  in  2014 
assuming  a  3  percent  discount  rate  and 
$2.7  billion  in  2014  assuming  a  7 
percent  discount  rate.  Finally,  for  the 
direct  control  remedy,  social  costs  are 
estimated  to  be  approximately  $2.7 
billion  in  2014  assuming  a  3  percent 
discount  rate  and  $2.9  billion  in  2014 
assuming  a  7  percent  discount  rate. 

Overall,  the  economic  impacts  of  the 
Transport  Rule  proposal  are  modest  in 
2014,  particularly  in  light  of  the  large 


benefits  ($122  to  $294  billion  annually 
at  a  3  percent  discount  rate  and  $111  to 
$266  billion  annually  at  a  7  percent 
discount  rate)  we  expect  as  shown 
earlier  in  this  preamble  (see  section  IX 
for  more  details).  Ultimately,  we  believe 
the  electric  power  industry  will  pass 
along  most  of  the  costs  of  the  rule  to 
consumers,  so  that  the  costs  of  the  rule 
will  largely  fall  upon  the  consumers  of 
electricity.  For  more  information  on 
electricity  price  changes  thgt  result  from 
this  proposal,  please  refer  to  section 
XII.H  (Statement  of  Energy  Effects)  later 
in  this  preamble. 

For  this  proposed  rule,  EPA  analyzed 
the  costs  using  the  Integrated  Planning 
Model  (IPM).  The  IPM  is  a  dynamic 
linear  programming  model  that  can  be 
used  to  examine  the  economic  impacts 
of  air  pollution  control  policies  for  SO2 
and  NOx  throughout  the  contiguous 
United  States  for  the  entire  power 
system. 

Documentation  for  IPM  can  be  found 
in  the  docket  for  this  rulemaking  or  at 
http://www.epa.gov/airmarkets/ 
progsregs/epa-ipm/ index.html.  Analysis 
of  impacts  on  affected  industries  outside 
of  the  electric  power  generating  sector 
are  estimated  by  the  Economic  Model 
for  Policy  Analysis  (EMPAX),  a  dynamic 
model  that  can  generate  price  and 
output  changes  for  output  affected  by 
electricity  price  changes  due  to  air 
pollution  control  policies  and  also 
estimates  of  social  costs  associated  with 
such  policies.  Documentation  for 
EMPAX  can  be  found  in  the  docket  for 
this  rulemaking  or  at  http:// 
www.epa  .gov/ttn/ecas/EMPAX.  h  tm . 

Also  note  that  as  explained  in  section 
IV.A.3,  the  baseline  used  in  this  analysis 
assumes  no  CAIR.  If  EPA’s  base  case 
analysis  were  to  assume  that  reductions 
from  CAIR  would  continqe  indefinitely, 
areas  that  are  in  attainment  solely  due 


to  controls  required  by  CAIR  would 
again  face  nonattainment  problems 
because  the  existing  protection  from 
upwind  pollution  would  not  be 
replaced.  As  explained  in  that  section, 
EPA  believes  that  this  is  the  most 
appropriate  baseline  to  use  for  purposes 
of  determining  whether  an  upwind  state 
has  an  impact  on  a  downwind 
monitoring  site  in  violation  of  section 
110(a)(2)(D). 

XI.  Incorporating  End-Use  Energy 
Efficiency  Into  the  Proposed  Transport 
Rule 

A.  Background 

EPA  believes  that  achievement  of 
energy  efficiency  improvements  in 
homes,  buildings,  and  industry  is  an 
important  component  of  achieving 
emissions  reductions  from  the  power 
sector  while  minimizing  associated 
compliance  costs.  By  reducing 
electricity  demand,  energy  efficiency 
avoids  emissions  of  all  pollutants 
associated  with  electricity  generation, 
including  emissions  of  NOx  and  SO2 
targeted  by  this  rule.  While  all  remedy 
options  considered — including  the 
proposed  remedy  (State  Budgets/ 
Limited  Trading) — will  lead  to  a  modest 
increase  in  the  relative  cost- 
effectiveness  of  energy  efficiency 
investments  by  internalizing 
environmental  costs  associated  with 
these  pollutants,  EPA  is  interested  in 
considering  additional  means  by  which 
energy  efficiency  can  be  encouraged 
through  this  proposed  rule. 

1.  What  is  end-use  energy  efficiency? 

End-use  energy  efficiency  (hereafter, 
“energy  efficiency”)  in  the  context  of 
this  proposed  rule  refers  to  activities 
that  reduce  the  demand  for  electricity 
from  EGUs  in  affected  states.  Energy 
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efficiency  improvements  are  pursued 
through  the  efforts  of  state  agencies, 
independent  program  administrators 
[e.g.  Vermont  Energy  Investment 
Corporation),  electric  utilities,  energy 
service  companies,  and  other 
commercial  entities.  Examples  of 
common  energy  efficiency  projects 
include  re-commissioning  of 
commercial  buildings,  rebates  for  energy 
efficient  appliances,  and  home  energy 
audits. 

2.  How  does  energy  efficiency 
contribute  to  cost-effective  reductions  of 
air  emissions  from  EGUs? 

EPA  recognizes  that  significant 
opportunity  remains  for  energy 
efficiency  improvements  in  businesses, 
homes,  and  industry.  However,  there  are 
several  informational  and  market 
harriers  that  limit  investment  in  cost- 
effective  energy  efficient  practices. 
Several  federal  programs  authorized 
under  the  Act,  including  ENERGY 
STAR,  are  designed  to  address  these 
barriers. 

By  reducing  the  demand  for 
electricity  energy  efficiency  reduces  the 
need  for  investments  in  EGU  emissions 
control  technologies  in  order  to  meet  the 
limits  of  an  established  state  emissions 
budget  and  can  often  be  implemented  at 
a  lower  cost  than  traditional  control 
technologies.  Section  III.E  in  this 
preamble  further  discusses  the 
importance  of  electricity  demand 
reductions  as  a  component  of  EPA’s 
broader  air  quality  improvement 
strategy  for  the  power  sector. 

EPA  is  available  to  assist  states  in 
quantifying  the  reduction  in  compliance 
costs  of  air  regulatory  programs, 
including  the  proposed  rule,  that  can  be 
realized  through  effective  energy 
efficiency  policies  and  programs. 

3.  How  does  the  proposed  rule  support 
greater  investment  in  energy  efficiency? 

By  requiring  reductions  in  the 
emissions  of  NOx  and  SO2  from  power 
plants  in  affected  states,  a  transport  rule 
will  lead  to  the  internalization  of  costs 
associated  with  reducing  the 
environmental  effects  of  these 
pollutants.  Since  the  economics  of 
energy  efficiency  investments  are 
directly  related  to  power  generation 
costs,  this  will  improve  the  relative  cost- 
effectiveness  of  these  investments.  Over 
time,  this  effect  is  expected  to  lead  to 
increases  in  energy  efficiency 
investments  and  associated  benefits. 

4.  How  have  EPA  and  states  previously 
integrated  energy  efficiency  into  air 
regulatory  programs? 

Congress,  EPA,  and  states  have  all 
recognized  the  value  of  incorporating 


energy  efficiency  into  air  regulatory 
programs.  Several  allowance-based 
programs — including  the  Acid  Rain 
Program,  EPA’s  NOx  Budget  Trading 
program,  and  the  Regional  Greenhouse 
Gas  Initiative  (an  effort  of  10  states  from 
the  Northeast  and  Mid-Atlantic 
regions) — have  provided  mechanisms 
for  rewarding  energy  efficiency  projects 
through  either  the  award  of  emissions 
allowances,  typically  through  the  use  of 
a  fixed  set-aside  pool,  or  the  use  of 
revenues  obtained  through  the  auction 
of  emissions  allowances.  The  emissions 
caps  established  by  these  programs  are 
unaffected  by  this  approach,  however, 
compliance  costs  are  reduced  (to  the 
extent  electricity  demand  reductions  are 
realized)  as  are  the  emissions  of  non- 
capped  pollutants  from  affected  EGUs. 
In  addition  to,  these  allowance-based 
programs,  EPA  has  also  established, 
through  Guidance,^  a  means  for 
recognizing  the  emissions  benefits  of 
energy  efficiency  in  SIPs  and  has 
approved  their  use  in  individual  state 
plans. 

B.  Incorporating  End-Use  Energy 
Efficiency  Into  the  Transport  Rule 

As  discussed  previously,  EPA 
believes  that  increasing  end-use  energy 
efficiency  can  be  an  effective  approach 
for  reducing  compliance  costs  of  the 
proposed  rule,  as  well  as  for  reducing 
EGU  emissions  that  are  not  the  target  of 
this  rule  including  mercury,  other 
toxics,  and  carbon  dioxide.  While  EPA 
believes  the  proposed  rule  will  make 
energy  efficiency  investments  more 
com.petitive,  the  Agency  is  seeking 
comments  on  additional  ways  in  which 
this  rule  could  further  encourage  these 
investments. 

1.  Options  that  Could  Be  Used  To 
Incorporate  Energy  Efficiency  Into 
Allowance  Based  Programs 

As  discussed  previously,  allowance- 
based  programs  (such  as  the  proposed 
State  Budgets/Limited  Trading  remedy 
and  the  alternative  State  Budgets/ 
Intrastate  Trading  remedy)  of  EPA  and 
states  have  supported  energy  efficiency 
projects  through  the  use  of  auction 
revenues  or  the  award  of  allowances. 
EPA  considered  these  options  in 
developing  this  proposal  but,  for  the 
reasons  described  later,  decided  not  to 
include  either  option  in  this  proposal. 

’'®U.S.  EPA.  2004.  Guidance  on  State 
Implementation  Plan  (SIP)  Credits  for  Emission 
Reductions  From  Electric-Sector  Energy  Efficiency 
and  Renewable  Energy  Measures.  August,  http:// 
www.epa.gov/ttn/oarpg/tl/memoranda/ 
ereseerem_gd.pdf. 


2.  Why  did  EPA  not  propose  these 
options? 

The  emissions  reductions 
requirements  of  the  proposed  rule  are 
implemented  through  proposed  FIPs. 
This  means,  among  other  things,  that 
EPA  allocates  the  emission  allowances 
directly  to  individual  sources.  In 
contrast,  when  allowance  based 
programs  are  implemented  through 
SIPs,  states  may  have  significant 
flexibility  to  determine  the  methodology 
used  to  allocate  or  auction  allowances 
in  their  budgets.  Under  the  proposed 
FIPs,  EPA  would  allocate  allowances  to 
sources  in  a  manner  consistent  with  the 
methodology  used  to  determine  each 
state’s  budget.  EPA  believes  this 
approach  is  appropriate  because  of  the 
link  between  the  allowance  allocation 
methodology  and  the  significant 
contribution  determinations.  EPA 
requests  comment  on  whether  EPA  has 
authority  to  and  whether  it  would  be 
appropriate  for  EPA  to  consider  energy 
efficiency  considerations  in  developing 
the  allowance  allocation  methodology. 

In  addition,  because  the  emission 
reduction  requirements  are 
implemented  through  FIPs,  any  auction 
of  allowances  would  be  conducted  by 
EPA.  As  discussed  previously  in  section 
V.D.5.b,  pursuant  to  the  Miscellaneous 
Receipts  Act,  any  revenues  from  a 
federal  auction  of  allowances  must  go  to 
the  U.S.  Treasury.  This  precludes  the 
use  of  proceeds  from  such  an  auction  to 
reward  energy  efficiency  projects. 

In  addition,  and  as  also  discussed 
'previously  in  sections  III. A  and  III.B.3, 
EPA  anticipates  further  revisions  to  the 
PM2.5  and  ozone  NAAQS  and  intends  to 
issue  subsequent  proposals  to  address 
the  interstate  transport  requirements  of 
section  110(a)(2)(D)(i)(I)  with  respect  to 
those  new  NAAQS.  The  emissions 
reductions  requirements  identified  in 
any  such  rules  could  be  implemented 
through  SIPs.  The  SIP  process  could 
give  states  significant  flexibility  in 
regards  to  allocation  and  auctioning  of 
allowances.  This  flexibility  could  be 
used  by  states  to  support  energy 
efficiency  projects  through  the  use  of 
auction  revenues  or  the  award  of 
allowances. 

EPA  is  seeking  comment  on  the 
discussion  wdthin  this  section  and  the 
use  of  these  and  other  approaches  for 
encouraging  energy  efficiency  within 
the  proposed  rule. 

XII.  Statutory  and  Executive  Order 
Reviews 

A.  Executive  Order  12866:  Regulatory 
Planning  and  Review 

Under  section  3(f)(1)  of  Executive 
Order  12866  (58  FR  51735,  October  4, 
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1993),  this  action  is  an  “economically 
significant  regulatory  action”  because  it 
is  likely  to  have  an  annual  effect  on  the 
economy  of  $100  million.  Accordingly, 
EPA  submitted  this  action  to  the  Office 
of  Management  and  Budget  (OMB)  for 
review  under  EO  12866  and  any 
changes  made  in  response  to  OMB 
recommendations  have  been 
documented  in  the  docket  for  this 
action.  In  addition,  EPA  prepared  a 
Regulatory  Impact  Analysis  (RIA)  of  the 
potential  costs  and  benefits  associated 
with  this  action. 

When  estimating  the  PM2.5-  and 
ozone-related  human  health  benefits 
and  compliance  costs  in  Table  1  below, 
EPA  applied  methods  and  assumptions 
consistent  with  the  state-of-the-science 
for  human  health  impact  assessment, 
economics  and  air  quality  analysis.  EPA 
applied  its  best  professional  judgment 
in  performing  this  analysis  and  believes 
that  these  estimates  provide  a 
reasonable  indication  of  the  expected 
benefits  and  costs  to  the  nation  of  the 
preferred  and  alternate  Transport  Rule 
remedies  considered  by  the  Agency.  The 
Regulatory  Impacts  Analysis  (RIA) 
av'ailable  in  the  docket  describes  in 
detail  the  empirical  basis  for  EPA’s 
assumptions  and  characterizes  the 


various  sources  of  uncertainties 
affecting  the  estimates  below.  '  ,  ,, 

When  characterizing  uncertainty  in 
the  PM-mortality  relationship,  EPA  has 
historically  presented  a  sensitivity 
analysis  applying  alternate  assumed 
thresholds  in  the  PM  concentration- 
response  relationship.  In  its  synthesis  of 
the  current  state  of  the  PM  science, 
EPA’s  2009  Integrated  Science 
Assessment  (ISA)  for  Particulate  Matter 
concluded  that  a  no-threshold  log-linear 
model  most  adequately  portrays  the  PM- 
mortality  concentration-response 
relationship.  In  the  RIA  accompanying 
this  rule,  rather  than  segmenting  out 
impacts  predicted  to  be  associated 
levels  above  and  below  a  ‘bright  line’ 
threshold,  EPA  includes  a  “lowest- 
measured-level  (LML)”  that  illustrates 
the  increasing  uncertainty  that 
characterizes  impacts  attributed  to 
levels  of  PM2.5  below  the  LML  for  each 
study.  Figure  5-19  shows  the 
distribution  of  avoided  PM  mortality 
impacts  predicted  relative  to  the 
baseline  (i.e.  pre-Transport  Rule)  PM2.S 
levels  experienced  by  the  population 
receiving  the  PM2.5  mortality  benefit  in 
2014  (Figure  5-19).  This  figure  also 
shows  the  lowest  air  quality  levels 
measured  in  each  of  the  two  primary 


epidemiological  studies  EPA  uses  to 
quantify  PM-related  mortality.  This 
information  allows  readers  to  determine 
the  portion  of  PM-related  mortality 
benefits  occurring  above  or  below  the 
LML  of  each  study;  in  general,  our 
confidence  in  the  size  of  the  estimated 
reduction  PM2.5-related  premature 
mortality  decreases  in  areas  where 
annual  mean  PM2..S  levels  are  further 
below  the  LML  in  the  two 
epidemiological  studies.  In  this  • 
analysis,  we  see  that  about  80%  of  the 
estimated  benefits  accrue  among 
populations  exposed  to  annual  mean 
PM2.5  levels  above  10ug/m3  (the  LML  in 
the  Six  Cities  study)  and  97%  of  the 
estimated  benefits  are  associated  with 
PM  levels  above  7.5  mg/m3  (the  LML  in 
the  American  Cancer  Society  study  used 
for  this  analysis).  While  the  LML 
analysis  provides  some  insight  into  the 
level  of  uncertainty  in  the  estimated  PM 
mortality  benefits,  EPA  does  not  view 
the  LML  as  a  threshold  and  continues  to 
quantify  PM-related  mortality  impacts 
using  a  full  range  of  modeled  air  quality 
concentrations. 

Table  XII.  A-1  shows  the  results  of  the 
cost  and  benefits  analysis  for  the 
proposed  and  alternate  remedies. 


Table  XII.A-1— Summary  of  Annual  Benefits,  Costs,  and  Net  Benefits  of  Versions  of  the  Proposed  Remedy 

Option  IN  2014  a 
[Billions  of  2006$) 


Description 

Preferred  remedy-State  budgets/ 
limited  trading 

Direct  control 

Intrastate  trading 

Social  costs 

3%  discount  rate . 

$2.03 . . . 

. 

$2.68  . 

$2.49. 

$2.70. 

$113  to  $276  -t-  B. 

$104  to  $252  -r  B. 

$110  to  $273. 

$101  to  $249. 

7%  discount  rate . 

Health-related  benefits 

3%  discount  rate . 

$2.23  . 

$118  to  $288  +  B . 

$2.91  . 

$117  to  $286  +  B . 

7%  discount  rate . 

Net  benefits  (benefits-costs) 

3%  discount  rate . 

7%  discount  rate . 

$108  to  $260  -r  B . 

$116  to  $286  . 

$105  to  S258  . : . 

$108  to  $262  +  B . 

$115  to  $283  . 

$105toS259  . 

Notes;  (a)  All  estimates  are  rounded  to  three  significant  digits  and  represent  annualized  benefits  and  costs  anticipated  for  the  year  2014.  For 
notational  purposes,  unquantified  benefits  are  indicated  with  a  “B”  to  represent  the  sum  of  additional  monetary  benefits  and  disbenefits.  Data  lim¬ 
itations  prevented  us  from  quantifying  these  endpoints,  and  as  such,,  these  benefits  are  inherently  more  uncertain  than  those  benefits  that  we 
were  able  to  quantify.  A  listing  of  health  and  welfare  effects  is  provided  in  RIA  Table  1-6.  Estimates  here  are  subject  to  uncertainties  discussed 
further  in  the  body  of  the  document,  (b)  The  social  costs  are  the  loss  of  household  utility  as  measured  in  Hicksian  equivalent  variation,  (c)  The 
reduction  in  premature  mortalities  account  for  over  90%  of  total  monetized  benefits.  Benefit  estimates  are  national.  Valuation  assumes  dis¬ 
counting  over  the  SAB-recommended  20-year  segmented  lag  structure  described  in  Chapter  5.  Results  reflect  3  percent  and  7  percent  discount 
rates  consistent  with  EPA  and  OMB  guidelines  for  preparing  economic  analyses  (U.S.  EPA,  2000;  OMB,  2003).  The  estimate  of  social  benefits 
also  includes  CO^-related  benefits  calculated  using  the  social  cost  of  carbon,  discussed  further  in  chapter  5.  Benefits  are  shown  as  a  range  from 
Pope  et  at.  (2002)  to  Laden  et  al.  (2006).  Monetized  benefits  do  not  include  unquantified  benefits,  such  as  other  health  effects,  reduced  sulfur 
deposition  or  visibility.  These  models  assume  that  all  fine  particles,  regardless  of  their  chemical  composition,  are  equally  potent  in  causing  pre¬ 
mature  mortality  because  there  is  no  clear  scientific  evidence  that  would  support  the  development  of  differential  effects  estimates  by  particle 
type,  (d)  Not  all  possible  benefits  or  disbenefits  are  quantified  and  monetized  in  this  analysis.  B  is  the  sum  of  all  unquantified  benefits  and 
disbenefits.  Potential  benefit  categories  that  have  not  been  quantified  and  monetized  are  listed  in  RIA  Table  1-4. 


B.  Paperwork  Reduction  Act 

The  information  collection 
requirements  in  the  proposed  rule  have 
been  submitted  for  approval  to  OMB 
under  the  Paperwork  Reduction  Act,  44 
U.S.C.  3501  et  seq.  The  information 


collection  requirements  are  not 
enforceable  until  OMB  approves  them. 

The  information  collection  activities 
in  this  proposed  rule  include 
monitoring  and  the  maintenance  of 
records.  The  information  generated  by 
these  activities  will  be  used  by  EPA  to 


ensure  that  affected  facilities  comply 
with  the  emission  limits  and  other 
requirements.  Records  and  reports  are 
necessary  to  enable  EPA  or  states  to 
identify  affected  facilities  that  may  not 
be  in  compliance  with  the  requirements. 
Based  on  reported  information,  EPA 
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will  decide  which  units  and  what 
records  or  processes  should  be 
inspected.  The  amendments  do  not 
require  any  notifications  or  reports 
beyond  those  required  by  the  General 
Provisions.  The  recordkeeping 
requirements  require  only  the  specific 
information  needed  to  determine 
compliance.  These  recordkeeping  and 
reporting  requirements  are  specifically 
authorized  by  CAA  section  114  (42 
U.S.C.  7414).  All  information  submitted 
to  EPA  for  which  a  claim  of 
confidentiality  is  made  will  be 
safeguarded  according  to  EPA  policies 
in  40  CFR  part  2,  subpart  B, 
Confidentiality  of  Business  Information. 

The  record-keeping  and  reporting 
burden  to  sources  resulting  from  states 
choosing  to  participate  in  a  regional 
cap-and-trade  program  is  approximately 
$28  million  annually.  This  estimate 
includes  the  annualized  cost  of 
installing  and  operating  appropriate  SO2 
and  NOx  emissions  monitoring 
equipment  to  measure  and  report  the 
total  emissions  of  these  pollutants*  from 
affected  EGUs  (serving  generators 
greater  than  25  megawatt  electrical).  The 


burden  to  state  and  local  air  agencies 
includes  any  necessary  SIP  revisions, 
performance  of  monitoring  certification, 
and  fulfilling  of  audit  responsibilities. 
More  information  on  the  ICR  analysis  is 
included  in  the  proposed  Transport 
Rule  docket.  Burden  is  defined  at  5  CFR 
1320.3(b). 

An  Agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
numbers  for  EPA’s  regulations  in  40 
CFR  are  listed  in  40  CFR  part  9.  When 
this  ICR  is  approved  by  OMB,  the 
Agency  will  publish  a  technical 
amendment  to  40  CFR  part  9  in  the 
Federal  Register  to  display  the  OMB 
control  number  for  the  approved 
information  collection  requirements 
contained  in  this  final  rule. 

C.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (RFA) 
generally  requires  an  agency  to  prepare 
a  regulatory  flexibility  analysis  of  any 
rule  subject  to  notice  and  comment 
rulemaking  requirements  under  the 


Administrative  Procedure’ Act  or  any 
other  statute  unless  the  agency  certifies 
that  the  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Small  entities 
include  small  businesses,  small 
organizations,  and  small  governmental 
jurisdictions. 

For  purposes  of  assessing  the  impacts 
of  this  proposed  rule  on  small  entities, 
small  entity  is  defined  as:  (1)  A  small 
business  as  defined  by  the  Small 
Business  Administration’s  (SBA) 
regulations  at  13  CFR  121.201.  Fqr  the 
electric  power  generation  industry,  the 
small  business  size  standard  is  an 
ultimate  parent  entity  defined  as  having 
a  total  electric  output  of  4  million 
megawatt-hours  (MW-hr)  or  less  in  the 
previous  fiscal  year. 

(2)  A  small  governmental  jurisdiction 
that  is  a  government  of  a  city,  county, 
town,  school  district  or  special  district 
with  a  population  of  less  than  50,000; 
and 

(3)  A  small  organization  that  is  any 
not-for-profit  enterprise  which  is 
independently  owned  and  operated  and 
is  not  dominant  in  its  field. 


Table  XII.C-1— Potentially  Regulated  Categories  and  Entities  “ 


ii' 


Category 

NAICS 

Code*” 

Examples  of  potentially  regulated  entities 

Industry . 

221112 

Fossil  fuel-fired  electric  utility  steam  generating  units. 

Federal  Government  . 

<^221112 

Fossil  fuel-fired  electric  utility  steam  generating  units  owned  by  the  federal  gov¬ 
ernment. 

State/Local  . . . 

<^221112 

Fossil  fuel-fired  electric  utility  steam  generating  units  owned  by  municipalities. 

Tribal  Government  . 

921150 

Fossil  fuel-fired  electric  utility  steam  generating  units  in  Indian  Country. 

» Include  NAICS  categories  for  source  categories  that  own  and  operate  electric  generating  units  only, 
b  North  American  Industry  Classification  System. 

Federal,  state,  or  local  government-owned  and  operated  establishments  are  classified  according  to  the  activity  in  which  they  are  engaged. 


After  considering  the  economic 
impacts  of  this  proposed  rule  on  small 
entities,  EPA  is  certifying  that  this 
action  will  not  have  a  significant 
economic  iihpact  on  a  substantial 
number  of  small  entities.  This 
certification  is  based  on  the  economic 
impact  of  this  proposed  action  to  all 
affected  small  entities  across  all 
industries  affected.  EPA  has  assessed 
the  potential  impact  of  this  action  on 
small  entities  and  found  that 
approximately  550  of  the  estimated 
4,700  EGUs  potentially  affected  by 
today’s  proposal  are  owned  by  the  81 
potentially  affected  small  entities 
identified  by  EPA’s  analysis.  EPA 
estimates  that  30  of  the  81  identified 
small  entities  will  have  annualized  costs 
greater  than  1  percent  of  their  revenues, 
and  the  other  51  are  projected  to  incur 
costs  less  than  1  percent  of  revenues. 
While  there  are  costs'greater  than  1 
percent  of  revenues  for  a  number  of 


small  entities,  EPA  is  certifying  No 
SISNOSE  for  several  reasons.  First,  of 
the  30  entities  projected  to  have  costs 
greater  than  1  percent  of  revenues, 
around  75  percent  of  them  operate  in 
cost  of  service  regions  and  would 
generally  be  able  to  pass  any  increased 
costs  along  to  rate-payers.  This  is  one  of 
the  primary  reasons  given  in  the 
Regulatory  Impact  Assessment  for  the 
Final  Clean  Air  Interstate  Rule  (EPA- 
452/R-05-002  March  2005)  that 
supported  EPA’s  “No  SISNOSE” 
certification  in  the  final  CAIR  FIP  rule 
on  April  28,  2006  (71  FR  25366). 
Furthermore,  of  the  approximately  550 
units  identified  by  EPA  as  being 
potentially  owned  by  small  entities, 
approximately  two-thirds  of  the  units 
that  have  higher  costs  are  not  expected 
to  make  operational  changes  as  a  result 
of  this  rule  (e.g.,  install  control 
equipment  or  switch  fuels).  Their 
increased  costs  are  largely  due  to 


increased  cost  of  the  fuel  they  would  be 
expected  to  use  whether  or  not  they  had 
to  comply  with  the  proposed  rule. 
Further,  increased  fuel  costs  are  often 
passed  through  to  rate-payers  as 
common  practice  in  many  areas  of  the 
United  States  due  to  fuel  adder 
arrangements  instituted  by  state  public 
utility  commissions.  In  addition,  EPA’s 
decision  to  exclude  units  smaller  than 
25  MWe  has  already  significantly 
reduced  the  burden  on  small  entities. 
Hence,  EPA  has  concluded  that  there  is 
no  SISNOSE  for  this  rule. 

For  more  information  on  the  small 
entity  impacts  associated  with  the 
proposed  rule,  please  refer  to  the 
Economic  Impact  and  Small  Business 
Analyses  in  the  public  docket.  These 
analyses  can  be  found  in  the  Regulatory 
Impact  Analysis  for  this  proposed  rule. 
Finally,  although  EPA  believes  that  the 
proposed  rule  would  not  have  a 
significant  economic  impact  on  a 
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substantial  number  of  small  entities, 

EPA  plans  to  take  steps  to  conduct 
meetings  with  industry  trade 
associations  to  discuss  regulatory 
options  and  ensure  that  the  burdens 
imposed  on  small  entities  are  minimal. 

We  continue  to  be  interested  in  the 
potential  impacts  of  the  proposed  rule 
on  small  entities  and  welcome 
comments  on  issues  related  to  such 
impacts. 

D.  Unfunded  Mandates  Reform  Act  of 
1995 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  2  U.S.C. 
1531-1538,  requires  federal  agencies, 
unless  otherwise  prohibited  by  law,  to 
assess  the  effects  of  their  regulatory 
actions  on  state,  local,  and  tribal 
governments  and  the  private  sector. 

This  rule  contains  a  Federal  mandate 
that  may  result  in  expenditures  of  $100 
million  or  more  for  state,  local,  and 
tribal  governments,  in  the  aggregate,  or 
the  private  sector  in  any  one  year. 
Accordingly,  EPA  has  prepared  under 
section  202  of  the  UMRA  a  written 
statement  which  is  summarized  later. 

Consistent  with  section  205,  EPA  has 
identified  and  considered  a  reasonable 
number  of  regulatory  alternatives.  In 
today’s  action,  EPA  has  included  three 
remedy  options  that  it  considered  when 
developing  this  proposed  rule:  (1)  The 
proposed  remedy  of  State  Budgets/ 
Limited  Trading,  (2)  State  Budgets/ 
Intrastate  Trading,  and  (3)  Direct 
Controls.  Moreover,  section  205  allows 
EPA  to  adopt  an  alternative  other  than 
the  least  costly,  most  cost-effective  or 
least  burdensonte  alternative  if  the 
Administrator  publishes  with  the  final 
rule  an  explanation  why  that  alternative 
was  not  adopted. 

EPA  examined  the  potential  economic 
impacts  on  state  and  municipality- 
owned  entities  associated  with  this 
rulemaking  based  on  assumptions  of 
how  the  affected  states  will  implement 
control  measures  to  meet  their 
emissions.  Although  EPA  does  not 
conclude  that  the  requirements  of  the 
UMRA  apply  to  the  Transport  Rule, 
these  impacts  have  been  calculated  to 
provide  additional  understanding  of  the 
nature  of  potential  impacts  and 
additional  information. 

According  to  EPA’s  analysis,  of  the  84 
government  entities  considered  in  this 
analysis  and  the  482  government 
entities  in  the  Transport  Rule  region 
that  are  included  in  EPA’s  modeling,  27 
may  experience  compliance  costs  in 
excess  of  1  percent  of  revenues  in  2014, 
based  on  our  assumptions  of  how  the 
affected  states  implement  control 
measures  to  meet  their  emissions 
budgets  as  set  forth  in  this  rulemaking. 


Government  entities  projected  to 
experience  compliance  costs  in  excess 
of  1  percent  of  revenues  have  some 
potential  for  significant  impact  resulting 
from  implementation  of  the  Transport 
Rule.  However,  as  noted  previously,  it  is 
EPA’s  position  that  because  these 
government  entities  can  pass  on  their 
costs  of  compliance  to  rate-payers,  they 
will  not  be  significantly  affected. 
Furthermore,  the  decision  to  include 
only  units  greater  than  25  MW  in  size 
exempts  380  government  entities  that 
would  otherwise  be  potentially  affected 
by  the  Transport  Rule.  For  more 
information  on  the  impacts  estimated 
for  this  analysis,  please  refer  to  the  RIA 
for  this  proposed  rule. 

In  addition,  before  EPA  establishes 
any  regulatory  requirements  that  may 
significantly  or  uniquely  affect  small 
governments,  including  tribal 
governments,  it  must  have  developed 
under  section  203  of  the  UMRA,  a  small 
government  agency  plan.  The  plan  must 
provide  for  notifying  potentially 
affected  small  governments,  enabling 
officials  of  affected  small  governments 
to  have  meaningful  and  timely  input  in 
the  development  of  EPA  regulatory 
proposals  with  significant  Federal 
intergovernmental  mandates,  and 
informing,  educating,  and  advising 
small  governments  on  compliance  with 
the  regulatory  requirements.  Consistent 
with  the  intergovernmental  consultation 
provisions  of  section  204  of  the  UMRA, 
EPA  has  initiated  consultations  with 
governmental  entities  affected  by  this 
rule. 

The  EPA  has  determined  that  this  rule 
contains  a  Federal  mandate  that  may 
result  in  expenditures  of  $100  million  or 
more  in  1  year.  EPA  has  determined  that 
this  rule  contains  no  regulatory 
requirements  that  might  significantly  or 
uniquely  affect  small  governments  and 
that  development  of  a  small  government 
plan  under  section  203  of  the  Act  is  not 
required.  The  costs  of  compliance  will 
be  borne  predominately  by  sources  in 
the  private  sector  although  a  small 
number  of  sources  owned  by  state  and 
local  governments  may  also  be 
impacted.  The  requirements  in  this 
action  do  not  distinguish  EGUs  based  on 
ownership,  either  for  those  units  that 
are  included  within  the  scope  of  the 
rule  or  for  those  units  that  are  exempted 
by  the  generating  capacity  cut-off. 
Therefore,  this  rule  is  not  subject  to  the 
requirements  of  section  203  of  UMRA 
because  it  contains  no  regulatory 
requirements  that  might  significantly  or 
uniquely  affect  small  governments. 

E.  Executive  Order  13132:  Federalism 
This  proposed  rule  does  not  have 
federalism  implications.  It  will  not  have 


substantial  direct  effects  on  the  states, 
on  the  relationship  between  the  national 
government  and  the  states,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132.  The  proposed 
rule  primarily  affects  private  industry, 
and  does  not  impose  significant 
economic  costs  on  state  or  local 
governments.  Thus,  Executive  Order 
13132  does  not  apply  to  the  proposed 
rule. 

In  the  spirit  of  Executive  Order  13132, 
and  consistent  with  EPA  policy  to 
promote  communications  between  EPA 
and  state  and  local  governments,  EPA 
will  specifically  solicit  comment  on  the 
proposed  rule  from  state  and  local 
officials. 

F.  Executive  Order  131 75:  Consultation 
and  Coordination  With  Indian  Tribal 
Governments 

This  action  does  not  have  tribal 
implications,  as  specified  in  Executive 
Order  13175  (65  FR  67249,  November  9, 
2000).  It  will  not  have  substantial  direct 
effects  on  tribal  governments,  on  the 
relationship  between  the  Federal 
government  and  Indian  tribes,  or  on  the 
distribution  of  power  and 
responsibilities  between  the  federal 
government  and  Indian  tribes,  as 
specified  in  Executive  Order  13175. 
Thus,  Executive  Order  13175  does  not 
apply  to  the  final  rule. 

G.  Executive  Order  13045:  Protection  of 
Children  From  Environmental  Health 
and  Safety  Risks 

EPA  interprets  Executive  Order  13045 
(62  FR  19885,  April  23,  1997)  as 
applying  to  those  regulatory  actions  that 
concern  health  or  safety  risks,  such  that 
the  analysis  required  under  section 
5-501  of  the  Order  has  the  potential  to 
influence  the  regulation.  This  action  is 
not  subject  to  Executive  Order  130^ 
because  it  does  not  involve  decisions  on 
environmental  health  or  safety  risks  that 
may  disproportionately  affect  children. 
The  EPA  believes  that  the  emissions 
reductions  from  the  strategies  in  this 
rule  will  further  improve  air  quality  and 
will  further  improve  children’s  health. 

H.  Executive  Order  13211:  Actions  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use 

Executive  Order  13211  (66  FR  28355, 
May  22,  2001)  provides  that  agencies 
shall  prepare  and  submit  to  the 
Administrator  of  the  Office  of 
Regulatory  Affairs,  OMB,  a  Statement  of 
Energy  Effects  for  certain  actions 
identified  as  “significant  energy 
actions.”  Section  4(b)  of  Executive  Order 
13211  defines  “significant  energy 
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action”  as  “any  action  by  an  agency 
(normally  published  in  the  Federal 
Register)  that  promulgates  or  is 
expected  to  lead  to  the  promulgation  of 
a  final  rule  or  regulation,  including 
notices  of  inquiry,  advance  notices  of 
proposed  rulemaking,  and  notices  of 
proposed  rulemaking:  (l)(i)  That  is  a 
significant  regulatory  action  under 
Executive  Order  12866  or  any  successor 
order,  and  (ii)  is  likely  to  have  a 
significant  adverse  effect  on  the  supply, 
distribution,  or  use  of  energy;  or  (2)  that 
is  designated  by  the  Administrator  of 
the  Office  of  Information  and  Regulatory 
Affairs  as  a  significant  energy  action.” 
This  proposed  rule  is  a  significant 
regulatory  action  under  Executive  Order 
12866,  and  this  proposed  rule  may  have 
a  significant  adverse  effect  on  the 
supply,  distribution,  or  use  of  energy. 

Under  the  provisions  of  this  proposed 
rule,  EPA  projects  that  approximately 
1.2  GW  of  coal-fired  generation  may  be 
removed  from  operation  by  2014.  In 
practice,  however,  the  units  projected  to 
be  uneconomic  to  maintain  may  be 
“mothballed,”  retired,  or  kept  in  service 
to  ensure  transmission  reliability  in 
certain  parts  of  the  grid.  These  units  are 
predominantly  small  and  infrequently 
used  generating  units  dispersed  ' 
throughout  the  area  affected  by  the  rule. 
Assumptions  of  higher  natural  gas 
prices  or  electricity  demand  would 
create  a  greater  incentive  to  keep  these 
units  operational.  The  EPA  projects  that 
the  average  retail  electricity  price  could 
increase  nationally  hy  less  than  2.5 
percent  in  2012  and  1.5  percent  in  2014. 
This  is  generally  less  of  an  increase  than 
often  occurs  with  fluctuating  fuel  prices 
and  other  market  factors.  Related  to  this, 
delivered  coal  prices  increase  by  about 
7  percent  in  2012  and  4  percent  in  2014 
as  a  result  of  higher  demand  for  lower- 
sulfur  coals.  The  EPA  also  projects  that 
natural  gas  prices  will  increase  by  less 
than  1.7  percent  in  2012  and  0.5  percent 
in  2014  and  that  natural  gas  use  for 
electricity  generation  will  increase  by 
less  than  73  million  mcf  by  2014.  The 
price  increase  is  also  within  the  range 
we  regularly  see  in  delivered  natural  gas 
prices.  Finally,  the  EPA  projects  coal 
production  for  use  by  the  power  sector, 
a  large  component  of  total  coal 
production,  will  decrease  by  3  million 
tons  in  2012  and  9  million  tons  in  2014. 
The  EPA  does  not  believe  that  this  rule 
will  have  any  other  impacts  that  exceed 
the  significance  criteria. 

The  EPA  believes  that  a  number  of 
features  of  the  proposed  rulemaking 
serve  to  reduce  its  impact  on  energy 
supply.  First,  the  trading  programs  in 
State  Budgets/Limited  Trading  provide 
considerable  flexibility  to  the  power 
sector  and  enable  industry  to  comply 


with  the  emission  reduction 
requirements  in  the  most  cost-effective 
manner,  thus  minimizing  overall  costs, 
and  the  ultimate  impact  on  energy 
supply.  Second,  the  more  stringent 
budgets  for  SO2  are  set  in  two  phases, 
providing  adequate  time  for  EGUs  to 
install  pollution  controls.  In  addition, 
both  the  operational  flexibility  of 
trading  and  the  ability  to  bank 
allowances  for  future  years  helps 
industry  plan  for  and  ensure  reliability 
in  the  electrical  system.  For  more  details 
concerning  energy  impacts,  see  the  RIA 
for  the  proposed  Transport  Rule. 

I.  National  Technology  Transfer  and 
Advancement  Act 

Section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  (“NTTAA”),  Public  Law 
104-113,  12(d)  (15  U.S.C.  272  note) 
directs  EPA  to  use  voluntary  consensus 
standards  in  its  regulatory  activities 
unless  to  do  so  would  be  inconsistent 
with  applicable  law  or  otherwise 
impractical.  Voluntary  consensus 
standards  are  technical  standards  (e.g., 
materials  specifications,  test  methods, 
sampling  procedures,  and  business 
practices)  that  are  developed  or  adopted 
by  voluntary  consensus  standards 
bodies.  NTTAA  ^directs  EPA  to  provide 
Gongress,  through  OMB,  explanations 
when  the  Agency  decides  not  to  use 
available  and  applicable  voluntary 
consensus  standards. 

Tbis  proposed  rule  would  require  all 
sources  to  meet  the  applicable 
monitoring  requirements  of  40  CFR  part 
75.  Part  75  already  incorporates  a 
number  of  voluntary  consensus 
standards. 

Consistent  with  the  Agency’s 
Performance  Based  Measurement 
System  (PBMS),  Part  75  sets  forth 
performance  criteria  that  allow  the  use 
of  alternative  methods  to  the  ones  set 
forth  in  Part  75.  The  PBMS  approach  is 
intended  to  be  more  flexible  and  cost- 
effective  for  the  regulated  community;  it 
is  also  intended  to  encourage  innovation 
in  analytical  technology  and  improved 
data  quality.  At  this  time,  EPA  is  not 
recommending  any  revisions  to  Part  75; 
however,  EPA  periodically  revises  the 
test  procedures  set  forth  in  Part  75. 

When  EPA  revises  the  test  procedures 
set  forth  in  Part  75  in  the  future,  EPA 
will  address  the  use  of  any  new 
voluntary  consensus  standards  that  are 
equivalent.  Currently,  even  if  a  test 
procedure  is  not  set  forth  in  Part  75, 

EPA  is  not  precluding  the  use  of  any 
method,  whether  it  constitutes  a 
voluntary  consensus  standard  or  not,  as 
long  as  it  meets  the  performance  criteria 
specified;  however,  any  alternative 
methods  must  be  approved  through  the 


petition  process  under  40  CFR  75.66 
before  they  are  used. 

/.  Executive  Order  12898:  Federal 
Actions  To  Address  Environmental 
Justice  in  Minority  Populations  and 
Low-Income  Populations 

Executive  Order  (EO)  12898  (59  FR 
7629  (Feb.  16,  1994))  establishes  federal 
executive  policy  on  environmental 
justice.  Its  main  provision  directs 
federal  agencies,  to  the  greatest  extent 
practicable  and  permitted  by  law,  to 
make  environmental  justice  part  of  their 
mission  by  identifying  and  addressing, 
as  appropriate,  disproportionately  high 
and  adverse  human  health  or 
environmental  effects  of  their  programs, 
policies,  and  activities  on  minority,  low- 
income,  and  Tribal  populations  in  the 
United  States. 

1.  Consideration  of  Environmental 
Justice  Issues  in  the  Rule  Development 
Process 

In  the  rulemaking  process,  EPA 
considers  whether  there  are  positive  or 
negative  impacts  of  the  action  that 
appear  to  affect  low-income,  minority, 
or  Tribal  communities 
disproportionately,  and,  regardless  of 
whether  a  disproportionate  effect  exists, 
whether  there  is  a  chance  for  these 
communities  to  meaningfully 
participate  in  the  rulemaking  process. 
EPA  expects  that  this  rule,  “Federal 
Implementation  Plans  to  Reduce 
Interstate  Transport  of  Fine  Particulate 
Matter  and  Ozone,”  will  provide 
significant  health  and  environmental 
benefits  to,  among  others,  people  with 
asthma,  people  with  heart  disease,  and 
people  living  in  ozone  or  fine  particle 
(PM2.5)  nonattainment  areas.  This  rule 
also  has  the  potential  to  affect  the  cost 
structure  of  the  utility  industry  and 
could  lead  to  regional  shifts  in 
electricity  generation  and/or  emissions 
of  various  pollutants.  Therefore  we 
expect  this  rule  to  be  of  interest  to  many 
environmental  justice  communities. 
EPA’s  analysis  of  the  effects  of  this 
proposed  rule,  including  information  on 
air  quality  changes  and  the  resulting 
health  benefits,  is  presented  both  in 
section  IX  of  this  preamble  and  in  more 
detail  in  the  air  quality  modeling 
Technical  Support  Document  and  the 
Regulatory  Impact  Analysis  (RIA)  for 
this  rule.  These  documents  can  be 
accessed  through  the  rule  docket  No. 
EPA-HQ-OAR-2009-0491  and  from  the 
main  EPA  Web  page  for  the  rule  http:// 
WWW. epagov/ airtransport.  This  section 
summarizes  the  legal  basis  for  this  rule, 
and  provides  background  information 
on  how  this  rule  fits  into  the  larger 
regulatory  strategy  for  controlling 
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pollution  from  the  power  sector.  A 
summary  of  the  emissions,  air  quality, 
and  health  benefit  estimates  for  this  rule 
then  follows. 

This  rule  is  replacing  an  earlier  rule 
(the  2005  Clean  Air  Interstate  Rule 
(CAIR))  that  was  first  vacated  and  then 
remanded  to  EPA  by  the  U.S.  Court  of 
Appeals  for  the  District  of  Columbia 
Circuit.  CAIR  was  vacated  by  the  U.S. 
Court  of  Appeals  for  the  District  of 
Columbia  Circuit  in  July  2008  in  a  case 
known  as  North  Carolina  v.  EPA.  In 
December  2008,  the  vacatur  was  altered 
to  a  remand  based  on  the  likely 
environmental  harms  of  vacating  the 
rule  and  EPA’s  stated  intent  to  replace 
the  rule  promptly.  At  the  time  of  the 
2008  court  ruling,  many  sources  had 
already  begun  to  install  and  run 
emissions  control  devices  or  otherwise 
alter  their  operations  and  had 
successfully  begun  reducing  their 
emissions.  The  court  decision  has  led  to 
significant  uncertainty  among  affected 
sources  as  to  what  emissions  reductions 
will  be  required  and  among  states  and 
communities  as  to  what  air  quality 
benefits  will  be  achieved.  By  proposing 
this  aggressive  replacement  rule  that 
meets  the  legal  requirements  of  the  CAA 
as  interpreted  by  the  Court  in  the  North 
Carolina  decision  promptly,  EPA  is  both 
maximizing  the  likelihood  that  the  goals 
of  the  CAA  will  be  met,  and  helping 
communities  receive  the  air  quality 
benefits  they  need  as  quickly  as  possible 
by  minimizing  the  chance  that  any 
emissions  reductions  achieved  under 
CAIR  would  be  lost. 

It  is  important  to  note  that  CAA 
section  110(a)(2)(d),  which  addresses 
transport  of  criteria  pollutants  between 
states  and  is  the  authority  for  this  rule, 
is  only  one  of  many  provisions  of  the 
CAA  that  provide  EPA,  states,  and  local 
governments  with  authorities  to  reduce 
exposure  to  ozone  and  PM2.5  in 
communities.  These  legal  authorities 
work  together  to  reduce  exposure  to 
these  pollutants  in  communities, 
including  environmental  justice 
communities,  and  provide  substantial 
health  benefits  to  both  the  general 
public  and  sensitive  sub-populations. 

This  proposed  rule  is  one  of  a  group 
of  regulatory  actions  that  EPA  will  take 
over  the  next  several  years  to  respond  to 
statutory  and  judicial  mandates  that  will 
reduce  exposure  to  ozone  and  PM2  5,  as 
well  as  to  other  pollutants,  from  power 
plants  and  other  sources.  To  the  extent 
that  EPA  has  the  legal  authority  to  do  so 
while  fulfilling  its  obligations  under  the 
CAA  and  other  relevant  statutes,  we  will 
also  coordinate  these  utility-related  air 
pollution  rules  with  upcoming 
regulations  for  the  power  sector  from 
EPA’s  Office  of  Water  (OW)  and  its 


Office  of  Resource  Conservation  and 
Recovery  (ORCR).  The  primary  actions 
arQ  outlined  below  and  presented  in 
more  detail  in  section  III.E  of  this 
preamble. 

Beyond  this  action  and  any  additional 
efforts  undertaken  in  response  to 
comment,  other  rules  that  will  drive  the 
creation  of  a  clean,  efficient  and 
completely  modern  power  sector 
include:  CAA  section  112(d)  standards 
(one  of  which  is  often  referred  to  as  a 
Maximum  Achievable  Control 
Technology  (MACT)  standard)  to  reduce 
emissions  of  air  toxics,  including 
mercury,  and  particles  from  coal-  and 
oil-fired  power  plants;  new  National 
Ambient  Air  Quality  Standards 
(NAAQS)  for  ozone,  PM2,5,  sulfur 
dioxide,  and  nitrogen  oxides; 
potentially  one  or  more  additional  rules 
eliminating  interstate  transport  of 
emissions  that  contribute  significantly 
to  nonattainment  and  maintenance  areas 
for  the  new  ozone  and  PM2.5  NAAQS  as 
necessary;  revisions  to  the  New  Source 
Performance  Standards  (NSPS)  for 
steam  electric  generating  units;  and  best 
available  retrofit  technology  (BART) 
requirements  and  other  requirements 
that  address  visibility  and  regional  haze. 
Within  the  planning  and  investment 
horizon  for  compliance  with  these  rules, 
EPA  very  likely  will  be  compelled  to 
respond  to  a  pending  petition  to  set 
standards  for  the  emissions  of 
greenhouse  gases  (GHGs)  from  steam 
electric  generating  units  under  the  New 
Source  Performance  Standard  program. 
Furthermore,  as,  set  forth  in  the  recently 
promulgated  reinterpretation  of  the 
Johnson  Memo,  beginning  in  2011  new 
and  modified  sources  of  GHG  emissions, 
including  EGUs,  will  be  subject  to 
permits  under  the  Prevention  of 
Significant  Deterioration  program 
requiring  them  to  adopt  Best  Available 
Control  Technology  for  their  GHGs. 
Finally,  EPA  will  pursue  energy 
efficiency  improvements  in  the  use  of 
electricity  throughout  the  economy, 
along  with  other  federal  agencies,  states 
and  other  groups,  which  will  contribute 
to  additional  environmental  and  public 
health  improvements  that  the  Agency 
wants  to  provide  while  lowering  the 
costs  of  realizing  those  improvements. 

Together,  these  rules  and  actions  will 
have  substantial  and  long-term  effects 
on  both  the  U.S.  power  industry  and  on 
communities  currently  breathing  dirty 
air.  Therefore,  we  anticipate  significant 
interest  in  many,  if  not  most,  of  these 
actions  from'  environmental  justice 
communities,  among  many  others.  EPA 
intends  to  provide  multiple 
opportunities  for  comment  on  these 
actions,  including  during  the  comment 
process  for  this  rule,  and  encourages 


environmental  justice  communities  to 
review  and  comment  on  them. 

2.  Potential  Environmental  and  Public 
Health  Impacts  to  Vulnerable 
Populations 

There  are  several  considerations  to 
take  into  account  when  assessing  the 
effects  of  this  proposed  rule  on 
minority,  low-income,  and  tribal 
populations.  These  include:  Amount  of 
emissions  reductions  and  where  they 
take  place  (including  any  potential  for 
areas  of  increased  emissions);  the 
changes  in  ambient  concentrations 
across  the  affected  area;  and  the  health 
benefits  expected  from  the  rules. 

Emissions  reductions.  This  proposed 
rule  will  reduce  exposure  to  PM2.5  and 
ozone  pollution  in  most  eastern  states 
by  reducing  interstate  transport  of  these 
pollutants  and  their  chemical  precursors 
(sulfur  dioxide  (SO2)  and  nitrogen 
oxides  (NOx))-  This  rule  has  the  effect 
of  reducing  emissions  of  these 
pollutants  that  affect  the  most- 
contaminated  areas  (i.e.  areas  that  are 
nqt  meeting  the  1997  and  2006  ozone 
and  PM2.5  National  Ambient  Air  Quality 
Standards  (NAAQS)).  This  rule 
separately  identifies  both  nonattainment 
areas  and  maintenance  areas 
(maintenance  areas  are  those  that 
currently  meet  the  NAAQS  but  that, 
based  on  past  data,  are  in  danger  of 
exceeding  the  standards  in  the  future). 
This  approach  of  requiring  emissions 
reductions  to  protect  maintenance  areas 
as  well  as  nonattainment  areas  reduces 
the  likelihood  that  any  areas  close  to  the 
level  of  the  standard  will  exceed  the 
current  health-based  standards  in  the 
future. 

Ozone  and  PM2.5  concentrations  in 
both  nonattainment  and  maintenance 
areas  identified  in  this  rule  are  the 
result  of  both  local  emissions  and  long- 
range  transport  of  pollution.  This  rule 
requires  upwind  states  to  reduce  or 
eliminate  their  significant  contribution 
to  nonattainment  or  maintenance 
problems  in  downwind  states.  Even 
when  the  significant  contributions  of 
upwind  states  are  fully  eliminated, 
additional  emissions  reductions  within 
the  nonattainment  area  and/or  the 
downwind  state  will  be  needed  for  some 
areas  to  attain  and  maintain  the 
NAAQS. 

The  proposed  remedy  option  for  this 
rule  would  use  a  limited  emissions 
trading  mechanism  among  power  plants 
to  achieve  significant  emissions 
reductions  in  states  covered  by  the  rule. 
EPA  recognizes  that  many 
environmental  justice  communities 
have  voiced  concerns  about  emissions 
trading  and  any  resulting  potential  for 
any  emissions  increases  in  any  location. 
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This  proposed  rule  uses  EPA’s 
authority  in  CAA  §  110(a)(2)(d)  to 
require  states  to  eliminate  emissions 
from  power  plants  in  their  state  that 
contribute  significantly  to  downwind 
PM2.5  or  ozone  nonattainment  or 
maintenance  areas.  EPA’s  proposed 
mechanism  for  achieving  these 
emissions  reductions  is  to  use  a  tightly 
constrained  trading  program  that 
requires  a  strict  emission  ceiling  in  each 
state  while  allowing  a  limited  ability  to 
shift  emissions  between  facilities  or 
states.  This  approach  ensures  that 
emissions  in  each  state  that  significantly 
contribute  to  downwind  nonattainment 
or  maintenance  areas  are  controlled, 
while  allowing  power  companies  to 
adjust  generation  based  on  fluctuations 
in  electricity  demand,  weather, 
availability  of  low-emitting  power 
sources  [e.g.  temporary  shut-down  of  a 
nuclear  power  plant  for  maintenance  or 
repairs),  or  other  unanticipated  factors 
affecting  the  interconnected  electricity 
grid. 

Any  emissions  above  the  state’s 
allocated  level  must  be  offset  by 
emissions  reductions  from  another  state 
in  the  region  below  that  state’s  budget 
or  by  using  extra  “banked”  allowances 
from  earlier  years.  All  spurces  must 
hold  enough  allowances  to  cover  their 
emissions;  therefore,  if  they  emit  more 
than  their  allocation  they  must  buy 
allowances  from  another  source  that 
emitted  less  than  its  allocation.  PM2,5 
and  ozone  pollution  from  power  plants 
have  both  local  and  regional 
components:  Part  of  the  pollution  in  a 
given  location — even  in  locations  near 
emissions  sources — is  due  to  emissions 
from  nearby  sources  and  part  is  due  to 
emissions  that  travel  hundreds  of  miles 
and  mix  with  emissions  from  other 
sources.  Therefore,  in  many  instances 
the  exact  location  of  the  upwind 
reductions  does  not  affect  the  levels  of 
air  pollution  downwind. 

It  is  important  to  recognize  that  the 
section  of  the  Clean  Air  Act  providing 
authority  for  this  rule,  110(a)(2)(D), 
unlike  some  other  provisions,  does  not 
dictate  levels  of  control  for  particular 
facilities.  None  of  EPA’s  alternatives 
within  this  proposal  can  ensure  there 
will  be  no  emission  increases  at  any 
facility.  Under  the  direct  control 
alternative,  the  emissions  rate  for  each 
facility  is  reduced  but  each  facility 
could  emit  more  by  increasing  their 
power  output  in  order  to  meet 
electricity  reliability  or  other  goals. 
Under  the  intrastate  trading  option,  state 
emissions  must  stay  constant  but 
individual  facilities  within  each  state 
could  increase  their  emissions  as  long  as 
another  facility  in  the  state  had 
decrea.sed  theirs.  By  .strictly  setting  state 


budgets  to  eliminate  significant 
contributions  to  non-attainment  and 
maintenance  areas  that  EPA  has 
identified  in  this  action,  by  limiting  the 
amount  of  interstate  trading  possible 
and  by  requiring  any  emissions  above 
the  level  of  the  allocations  to  be  offset 
by  emission  decreases  elsewhere  in  the 
region,  the  proposed  remedy  options 
reduce  ambient  concentrations  where 
they  are  most  needed. 

EPA’s  emissions  modeling  data 
indicate  that  nationwide  SO2  emissions 
from  electric  generating  units  (EGUs) 
will  be  approximately  6.4  million  tons 
(60  percent)  lower  in  2014  than  they 
were  in  2005  (which  is  the  year  that  the 
Clean  Air  Interstate  Rule  was  finalized). 
Emissions  would  also  decrease  when 
compared  to  the  base  case  (the  base  case 
estimates  of  SO2  emissions  in  2014  in 
the  absence  of  this  proposed  rule  or  the 
Clean  Air  Interstate  Rule  it  is  replacing). 
SO2  emissions  under  this  proposed  rule 
are  projected  to  be  approximately  4.4 
million  tons  (50%)  lower  than  they 
would  have  been  in  2014  in  the  ba.se 
case  (/.e.  without  this  rule). 

EPA’s  modeling  does  project  that 
some  states  not  covered  by  one  or  more 
aspects  of  the  program  may  experience 
increases  of  SO2  emissions  [i.e.,  their 
emissions  are  greater  in  the  control  case 
modeling  than  in  the  base  case 
modeling).  These  emission  increases  are 
the  result  of  forecasted  changes  in 
operation  of  units  outside  of  the 
controlled  region  (due  to  the 
interconnected  nature  of  the  utility  grid 
or  influence  of  the  rule  on  the  market 
for  lower  sulfur  coal).  As  shown  in 
Table  IV. D. 6,  Arkansas,  Mississippi, 
North  Dakota,  South  Dakota,  and  Texas 
all  exhibit  2012  SO2  emissions  increases 
over  the  base  case  of  more  than  5,000 
tons.  Texas  is  projected  to  have  by  far 
the  largest  increase  (1. 36, 000  tons), 
while  the  other  states’  increases  ranges 
from  6,000  to  32,000  tons.  Further 
analysis  with  the  simplified  air  quality 
assessment  tool  indicates  that  these 
projected  increases  in  the  Texas  SO2 
emissions  would  increase  Texas’s 
contribution  to  an  amount  that  would 
exceed  the  0.15  pg/m-^  threshold  for 
annual  PM2.5.  For  this  reason,  EPA 
requests  comment  on  whether  Texas 
should  be  included  in  the  program  as  a 
group  2  state.  For  additional  details,  see 
section  IV.D  of  this  preamble. 

With  the  exception  noted  above,  EPA 
is  not  proposing  for  the  SO2  portion  of 
this  rule  to  cover  the  states  where  SO2 
emissions  are  projected  to  increase 
because  EPA  has  not  found,  at  this  time, 
that  they  contribute  significantly  to 
nonattainment  or  interfere  with 
maintenance  of  the  PM2.5  NAAQS  in 
downwind  areas.  EPA’s  authority  under 


§  110(a)(2)(d)(i)(l)  is  limited  to 
addressing  any  such  significant 
contribution  and  interference  with 
maintenance.  EPA  anticipates  that 
additional  rulemakings  affecting 
utilities  that  will,  be  proposed  soon, 
such  as  the  CAA  Section  112(d) 
standards,  would  apply  nationwide  and 
result  in  significant  additional  SO2 
reductions. 

EPA’s  emissions  modeling  data 
indicates  that  nationwide  ozone  season 
NOx  emissions  from  ECUs  will  be 
approximately  400,000  tons  (30%) 
lower  in  2014  than  they  were  in  2005 
(before  implementation  of  the  Clean  Air 
Interstate  Rule).  Emissions  would  also 
decrease  compared  to  the  base  case. 
Ozone  season  NOx  emissions  from 
EGUs  under  this  proposed  rule  are 
projected  to  be  approximately  150,000 
tons  (15%)  lower  than  they  would  have 
been  in  2014  in  the  base  case  (i.e. 
without  this  rule).  EPA  anticipates  that 
additional  up)coming  actions,  and  likely 
additional  interstate  transport 
reductions  to  help  states  attain  the 
proposed  2010  ozone  NAAQS,  will 
result  in  significant  additional  NOx 
reductions. 

EPA  anticipates  that  this  proposed 
action  will  significantly  reduce,  but  not 
eliminate,  the  number  of  nonattainment 
and  maintenance  areas  for  the  1997 
ozone  and  PM2.5  and  2006  PM2,5 
NAAQS.  Table  IX-1  lists  the  changes  in 
number  of  nonattainment  sites.  Most  of 
these  sites  are  located  in  urban  areas.  A 
single  nonattainment  area  usually 
contains  multiple  monitoring  sites; 
therefore  there  are  more  nonattainment 
sites  than  nonattainment  counties  or 
areas.  As  discus.sed  in  detail  in  secfion 
IV.D  of  this  preamble,  where  this 
proposal  does  not  fully  quantify  all  of 
the  significant  contribution  and 
interference  with  maintenance,  EPA 
intends  to  address  these  additional 
requirements  quickly.  To  the  extent 
possible,  EPA  will  supplement  this 
proposed  notice  with  additional 
information  so  that  we  can  provide 
downwind  states  with  all  the  certainty 
about  upw'ind  emissions  reductions 
they  need  to  address  their  own  local 
nonattainment  concerns.  In  addition,  as 
stated  above,  elimination  of  these 
nonattainment  areas  may  require  both 
local  and  regional  emissions  reductions 
and  this  proposed  action  seeks  only  to 
address  the  regional  transport 
component. 

As  a  result  of  these  SO2  and  NOx 
reductions,  EPA’s  air  quality  modeling 
indicates  that  concentrations  of  fine 
particles  will  decline  throughout  the 
eastern  U.S.  and  in  all  the  states  affected 
by  this  rule.  These  reductions  are  largest 
in  the  area  of  the  Ohio  River  valley  and 
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neighboring  states  and  extend  east 
through  New  England,  west  to  Texas, 
south  to  Florida,  and  north  through  the 
Great  Lakes  states.  “Border”  states 
immediately  outside  the  transport 
region  are  also  predicted  to  see 
reductions  in  air  concentrations,  even 
though  emissions  increase  in  some  of 
these  states.  This  is  because 
concentrations  of  fine  particles  in  most 
locations  are  composed  of  both  local 
emissions  and  those  transported  over 
hundreds  of  miles  and  emissions 
reductions  far  away  can  cause 
significant  improvements  in  local  air 
quality. 

The  modeling  suggests  also  that  there 
may  be  some  small  increases  in  PM2.5 
near  locations  in  the  western  U.S.  where 
SO2  emissions  are  forecast  to  increase. 
These  increases  are  small  compared  to 
the  reductions  predicted  to  take  place  in 
the  eastern  U.S.  The  increases  are  due 
to  the  regional  nature  of  this  rule  (i.e. 
these  states  are  not  covered  because 
sources  in  these  states  have  not  been 
found  to  contribute  significantly  to 
downwind  nonattainment  or 
maintenance  areas)  arid  the  national 
nature  of  both  coal  markets  and  the 
Acid  Rain  Program  allowance  market. 
They  are  not  the  result  of  any  particular 
type  of  remedy  option  {e.g.  trading). 

EPA  anticipates  that  future  rulemakings, 
such  as  CAA  section  112(d)  standards 
and  anticipated  revisions  to  the  2006 
fine  particulate  standards,  are  likely  to 
reduce  emission’s  in  the  areas  not 
covered  by  this  rule. 

EPA’s  air  quality  modeling  also 
indicates  that  concentrations  of  ozone 
will  decline  in  much  of  the  eastern  U.S. 
These  reductions  are  largest  along  much 
of  the  Gulf  Coast  and  in  Florida  and  in 
a  region  encompassing  western 
Wisconsin,  Iowa,  Kansas,  Missouri, 
Arkansas,  and  northeastern  Oklahoma. 
These  areas  with  the  largest  reductions 
are  roughly  the  area  immediately 
outside  the  boundaries  of  the  NOx  SIP 
Call  region.  States  in  the  SIP  Call  region 
were  required  to  make  significant 
reductions  in  beginning  in  2003 
and  these  emissions  reductions  are 
included  in  the  baseline  modeling  for 
this  proposed  Transport  Rule  and 
therefore  not  captured  as  additional 
benefits  of  this  rulemaking. 

As  is  common  when  modeling  many 
NOx  control  strategies,  the  air  quality 
modeling  for  this  proposed  rule  also 
suggests  there  may  be  a  few  small, 
localized  areas  in  the  eastern  U.S.  where 
there  are  small  increases  in  ozone 
concentrations.  These  generally  small 
increases  are  a  result  of  reductions  in 
NOx  emissions  in  these  local- areas;  they 
do  not  appear  to  represent  a  lack  of  NOx 
emissions  reductions  or  be  the  result  of 


any  specific  emission  control  strategy 
(e.g.  any  type  of  trading).  Rather,  this 
phenomenon  can  result  from  complex 
atmospheric  chemistry  reactions  taking 
place  among  chemical  constituents  of 
air  pollution  in  these  areas.  Due  to  the 
complex  photochemistry  of  ozone 
production,  NOx  emissions  lead  to  both 
the  formation  and  destruction  of  ozone, 
depending  on  the  "relative  quantities  of 
NOx.  volatile  organic  compounds,  and 
ozone  formation  catalysts.  In  the  2014 
base  case,  NOx  emissions  firom  sources 
in  a  few  locations  act  to  “quench”  (i.e., 
lower)  ozone  compared  to  ozone 
concentrations  in  surrounding  areas. 

The  application  of  NOx  controls  in 
these  areas  reduces  this  quenching 
effect,  thereby  increasing  ozone  to  levels 
generally  on  par  with  those  of  the 
surrounding  area.  In  this  case  it  is 
uncertain  whether  the  structure  of  the 
model  itself  is  potentially  exacerbating 
the  spatial  extent  or  magnitude  of  any 
ozone  increases  which  might  actually 
occur  as  a  result  of  this  rule.  It  should 
be  noted  that  these  same  NOx  emissions 
reductions  that  might  be  causing 
extremely  localized  ozone  increases  are 
certainly  causing  larger,  more 
widespread  improvements  in  ozone 
concentrations  in  downwind  areas. 
Finally,  as  stated  above,  it  is  important 
to  note  that  EPA  intends  to  promulgate 
additional  rules  over  the  next  few  years 
that  will  further  reduce  concentrations 
of  ozone  and  PM2.5  and  that  the  federal 
government  and  the  states  can  and  do 
use  many  different  legal  authorities  to 
limit  exposure  to  ozone. 

Health  benefits.  This  rule  reduces 
concentrations  of  PM2.5  and  ozone 
pollution,  exposure  to  which  can  cause, 
or  contribute  to,  adverse  health  effects 
including  premature  mortality  and 
many  types  of  heart  and  lung  diseases 
that  affect  many  minority  and  low- 
income  individuals,  and  Tribal 
communities.  PM2.5  and  ozone  are 
particularly  (but  not  exclusively) 
harmful  to  children,  the  elderly,  and 
people  with  existing  heart  and  lung 
diseases,  including  asthma.  Exposure  to 
these  pollutants  can  cause  premature 
death  and  trigger  heart  attacks,  asthma 
attacks  in  those  with  asthma,  chronic 
and  acute  bronchitis,  emergency  room 
visits  and  hospitalizations,  as  well  as 
milder  illnesses  that  keep  children 
home  from  school  and  adults  home  from 
work.  High  rates  of  both  heart  disease 
and  asthma  are  a  cause  for  concern  in 
many  environmental  justice 
communities,  making  these  populations 
more  susceptible  to  air  pollution  health 
impacts.  In  addition,  many  individuals 
in  these  communities  also  lack  access  to 


high  quality  health  care  to  treat  these 
illnesses. 

We  estimate  that  in  2014  the  PM- 
related  annual  benefits  of  the  proposed 
remedy  option  include  approximately 
14,000  to  36,000  fewer  premature 
mortalities,  9,200  fewer  cases  of  chronic 
bronchitis,  22,000  fewer  non-fa tal  heart 
attacks,  11,000  fewer  hospitalizations 
(for  respiratory  and  cardiovascular 
disease  combined),  10  million  fewer 
days  of  restricted  activity  due  to 
respiratory  illness  and  approximately 
1.8  million  fewer  lost  work  days.  We 
also  estimate  substantial  health 
improvements  for  children  in  the  form 
of  fewer  cases  of  upper  and  lower 
respiratory  illness,  acute  bronchitis,  and 
asthma  attacks. 

Ozone  health-related  benefits  are 
expected  to  occur  during  the  summer 
ozone  season  (usually  ranging  from  May 
to  September  in  the  eastern  U.S.).  Based 
upon  modeling  for  2014,  annual  ozone 
related  health  benefits  are  expected  to 
include  between  50  and  230  fewer 
premature  mortalities,  690  fewer 
hospital  admissions  for  respiratory 
illnesses,  230  fewer  emergency  room 
admissions  for  asthma,  300,000  fewer 
days  with  restricted  activity  levels,  and 
110,000  fewer  days  where  children  are 
absent  from  school  due  to  illnesses. 
When  adding  the  PM  and  ozone-related 
mortalities  togetfier,  we  find  that  the 
proposed  remedy  option  for  this  rule 
will  yield  between  14,000  and  36,000 
fewer  premature  mortalities.  EPA  has 
also  estimated  the  benefits  of  the 
alternate  remedies  in  this  proposal 
using  a  benefit-per-ton  estimation 
approach  and  found  they  would  provide 
similar  benefits. 

It  should  be  noted  that,  as  discussed 
in  the  RIA  for  this  action,  there  are  other 
benefits  to  the  emissions  reductions 
discussed  here,  such  as  improved 
visibility  and,  indirectly,  reduced 
mercury  deposition.  Additional  benefits 
of  reducing  emissions  of  SO2  include 
reduced  acidification  of  lakes  and 
streams,  and  reduced  mercury 
methylation;  additional  benefits  of  NOx 
reductions  include  reduced 
acidification  of  lakes  and  streams  and 
reduced  coastal  eutrophication. 
Conversely,  it  is  possible  that  the 
modest  increases  in  emissions  modeled 
for  this  rule  in  some  western  areas  could 
result  in  limited  increases  of  one  or 
more  of  these  effects  in  these  locations. 

3.  Meaningful  Public  Participation 

As  EPA  began  considering  approaches 
to  address  the  court  remand  of  the  2005 
Clean  Air  Interstate  Rule,  the  agency 
also  began  gathering  input  from  a  larger 
range  of  stakeholders.  In  the  spring  of 
2009,  EPA  held  a  series  of  listening 
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sessions  to  gather  information  and 
perspectives  from  stakeholders  prior  to 
the  formal  start  of  the  rulemaking 
process.  These  stakeholders  included  a 
number  of  environmental  .groups  who 
requested  that  EPA  consider  several 
potential  environmental  justice  issues 
during  development  of  this  rule.  In 
addition,  many  environmental  justice 
organizations  were  represented  at  a 
November  2009  EPA-Health  and  Human 
Services  White  House  Stakeholder 
j  Briefing  entitled  “The  Public  Health 
Benefits  of  Energy  Reform”  in  which 
EPA  discussed  our  intention  to  propose 
this  rule  in  the  spring  of  2010  and 
participants  had  the  opportunity  to 
respond.  Finally,  EPA  notified  tribes  of 
our  intent  to  propose  this  rule  in  the  fall 
of  2009  during  a  regularly  scheduled 
meeting  to  update  the  National  Tribal 

I  Air  Association  members  of  upcoming 
EPA  policies  and  regulations  and  to 
receive  input  from  them  on  the  effects 
of  these  efforts  in  Indian  country.  These 
were  not  opportunities  for  stakeholders 
to  comment  on  the  specifics  of  this 
proposal,  as  they  took  place  prior  to  the 
development  of  this  proposal,  but  they 
provided  valuable  information  that  EPA 
used  in  developing  this  proposal. 

Upon  proposal  of  this  action,  the 
Agency  will  begin  an  outreach  effort 
with  environmental  justice 
communities,  the  public,  the  regulated 
community,  state  air  regulators,  and 

I  others  to  (1)  describe  the  Transport  Rule 
proposal,  (2)  provide  information  on  the 
2011  CAA  Section  112  (d)  and  other 
upcoming  EPA  rulemakings  affecting 
the  power  sector,  and  (3)  listen  to 
comments  from  stakeholders.  The  intent 
will  be  to  inform  all  stakeholders  of  the 
industry’s  obligations  and  opportunities 
for  the  industry  to  use  investments  in 
SO2  and  NOx  reductions  to  help  smooth 
transition  to  the  CAA  Section  112(d) 
standards  compliance  in  late  2014.  EPA 
intends  to  continue  these  efforts  over 
time  as  more  information  becomes 
available  in  the  development  of  the 
various  rulemakings  under  development 
for  the  power  sector. 

j  During  the  comment  period  for  this 
proposed  rule,  EPA  intends  to  reach  out 
specifically  to  environmental  justice 
communities  and  organizations  to  notify 
them  of  the  opportunity  to  provide 
comments  on  this  rule  and  to  solicit 
their  comments  on  both  this  rule  and 
the  upcoming  actions  described  above 
and  in  section  III.E.  EPA  will  hold 
public  hearings  on  this  rule;  see  the 
information  at  the  very  beginning  of  this 
preamble  for  locations,  times  and  dates. 
Comments  can  also  be  submitted  in 
writing  or  electronically  by  following 
the  instructions  at  the  beginning  of  this 
preamble. 


4.  Summary 

EPA  believes  that  the  vast  majority  of 
communities  and  individuals  in  areas 
covered  by  this  rule,  including 
numerous  low-income,  minority,  and 
Tribal  communities  in  both  rural  areas 
and  inner  cities  in  the  East,  will  see 
significant  improvements  in  air  quality 
and  resulting  improvements  in  health. 
EPA  also  recognizes  that  there  is  the 
potential  for  a  number  of  communities 
or  individuals  outside  the  region 
covered  by  this  rule  to  experience 
slightly  worse  air  quality  as  an  indirect 
result  of  emissions  reductions  required 
under  this  proposal.  EPA  requests 
comment  on  tbe  impacts  of  this 
proposed  action  on  low  income, 
minority,  and  Tribal  communities.  EPA 
will  further  analyze  environmental 
justice  issues  related  to  the  impacts  of 
the  rule  on  those  communities  based 
both  on  additional  data  that  may  be 
developed  and  on  comments  on  those 
issues  prior  to  final  action  on  this  rule. 

List  of  Subjects 

40  CFR  Part  51 

•  Administrative  practice  and 
procedure,  Air  pollution  control, 
Intergovernmental  relations.  Nitrogen 
oxides.  Ozone,  Particulate  matter. 
Regional  haze,  Reporting  and 
recordkeeping  requirements.  Sulfur 
dioxide. 

40  CFR  Part  52 

Administrative  practice  and 
procedure,  Air  pollution  control. 
Intergovernmental  relations,  Nitrogen 
oxides.  Ozone,  Particulate  matter. 
Regional  haze,  Reporting  and 
recordkeeping  requirements,  Sulfur 
dioxide. 

40  CFR  Parts  72 

Acid  rain,  Administrative  practice 
and  procedure,  Air  pollution  control, 
Electric  utilities.  Intergovernmental 
relations.  Nitrogen  oxides,  Reporting 
and  recordkeeping  requirements,  Sulfur 
dioxide. 

40  CFR  Part  78 

Acid  rain.  Administrative  practice 
and  procedure,  Air  pollution  control, 
Electric  utilities.  Intergovernmental 
relations,  Nitrogen  oxides.  Reporting 
and  recordkeeping  requirements.  Sulfur 
dioxide. 

40  CFR  Part  97 

Administrative  practice  and  ^ 
procedure.  Air  pollution  control, 
Electric  utilities,  Nitrogen  oxides, 
Reporting  and  recordkeeping 
requirements.  Sulfur  dioxide. 


Dated:  July  6,  2010. 

Lisa  P.  Jackson, 

Administrator. 

For  the  reasons  set  forth  in  the 
preamble,  parts  51,  52,  72,  78,  and  97 
of  chapter  I  of  title  40  of  the  Code  of 
Federal  Regulations  are  proposed  to  be 
amended  as  follows: 

PART  51— [AMENDED] 

1.  The  authority  citation  for  Part  51 
continues  to  read  as  follows: 

Authority:  23  U.S.C.  101;  42  U.S.C.  7401- 
7671q. 

§51.121  [Amended] 

2.  Section  51.121  is  amended  by 
revising  paragraph  (r)(2)  by  removing 
the  words  “§  51.123(bb)”  and  adding,  in 
their  place,  the  words  “§  51.123(bb)  with 
regard  to  an  ozone  season  that  occurs 
before  January  1,  2012”. 

§51.123  [Amended] 

3.  Section  51.123  is  amended  by 
adding  a  new  paragraph  (ff)  to  read  as 
follows: 

§  51 .1 23  Findings  and  requirements  for 
submission  of  State  implementation  plan 
revisions  relating  to  emissions  of  oxides  of 
nitrogen  pursuant  to  the  Clean  Air  Interstate 
Rule. 

***** 

(ff)  Notwithstanding  any  provisions  of 
paragraphs  (a)  through  (ee)  of  this 
section,  subparts  AA  through  II  and 
AAA  through  III  of  part  96  of  this 
chapter,  subparts  AA  through  II  and 
AAAA  through  IIII  of  part  97  of  this 
chapter,  and  any  State’s  SIP  to  the 
contrary: 

(1)  With  regard  to  any  control  period 
that  begins  after  December  31,  2011,  the 
Administrator: 

(1)  Rescinds  the  determination  in 
paragraph  (a)  of  this  section  that  the 
States  identified  in  paragraph  (c)  of  this 
section  must  submit  a  SIP  revision  with 
respect  to  the  fine  particles  (PM2.5) 
NAAQS  and  the  8-hour  ozone  NAAQS 
meeting  the  requirements  of  paragraphs 
(b)  through  (ee)  of  this  section;  and 

(ii)  Will  not  carry  out  any  of  the 
functions  set  forth  for  the  Administrator 
in  subparts  AA  through  II  and  AAAA 
through  IIII  of  part  96  of  this  chapter, 
subparts  AA  through  II  and  AAAA 
through  IIII  of  part  97  of  this  chapter,  or 
in  any  emissions  trading  program 
provisions  in  a  State’s  SIP  approved 
under  this  section;  and 

(2)  The  Administrator  will  not  deduct 
for  excess  emissions  any  CAIR  NOx 
allowances  or  CAIR  NOx  Ozone  Season 
allowances  allocated  for  2012  or  any 
year  thereafter. 
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§51.124  [Amended] 

4.  Section  51.124  is  amended  by 
adding  a  new  paragraph  (s)  to  read  as 
follows: 

§  51 .1 24  Findings  and  requirements  for 
submission  of  State  impiementation  plan 
revisions  relating  to  emissions  of  sulfur 
dioxide  pursuant  to  the  Clean  Air  Interstate 
Rule. 

*  *  *  *  *  . 

(s)  Notwithstanding  any  provisions  of 
paragraphs  (a)  through  (r)  of  this 
section,  subparts  AAA  through  III  of 
part  96  of  this  chapter,  subparts  AAA 
through  III  of  part  97  of  this  chapter, 
and  any  State’s  SIP  to  the  contrary: 

(1)  With  regard  to  any  control  period 
that  begins  after  December  31,  2011,  the 
Administrator: 

(1)  Rescinds  the  determination  in 
paragraph  (a)  of  this  section  that  the 
States  identified  in  paragraph  (c)  of  this 
section  must  submit  a  SIP  revision  with 
respect  to  the  fine  peurticles  (PMa.s) 
NAAQS  meeting  the  requirements  of 
paragraphs  (b)  through  (r)  of  this 
section;  and 

(ii)  Will  not  carry  out  any  of  the 
functions  set  forth  for  the  Administrator 
in  subparts  AAA  through  III  of  part  96 
of  this  chapter,  subparts  AAA  through 
III  of  part  97  of  this  chapter,  or  in  any 
emissions  trading  program  in  a  State’s 
SIP  approved  under  this  section;  and 

(2)  The  Administrator  will  not  deduct 
for  excess  emissions  any  CAIR  SO2 
allowances  allocated  for  2012  or  any 
year  thereafter. 

§51.125  [Reserved] 

5.  Section  51.125  is  removed  and 
reserved. 

PART  52— [AMENDED] 

6.  The  authority  citation  for  Part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401,  et  seq. 

Subpart  A — General  Provisions 

§52.35  [Amended] 

7.  Section  52.35  is  amended  by 
adding  a  new  paragraph  (f)  to  read  as 
follows: 

§  52.35  What  are  the  requirements  of  the 
Federal  Implementation  Plans  (FIPs)  for  the 
Clean  Air  Interstate  Rule  (CAIR)  relating  to 
emissions  of  nitrogen  oxides? 

★  ★  *  *  ★ 

(f)  Notwithstanding  any  provisions  of 
paragraphs  (a)  through  (d)  of  this 
section,  subparts  AA  through  II  and 
AAAA  through  IIII  of  part  97  of  this 
chapter,  and  any  State’s  SIP  to  the 
contrary: 

(1)  With  regard  to  any  control  period 
that  begins  after  December  '31,  2011, 


(1)  The  provisions  in  paragraphs  (a) 
through  (d)  of  this  section  relating  to 
NOx  annual  or  ozone  season  emissions 
shall  not  be  applicable;  and 

(ii)  The  Administrator  will  not  carry 
out  any  of  the  functions  set  forth  for  the 
Administrator  in  subparts  AA  through  II 
and  AAAA  through  IIII  of  part  97  of  this 
chapter;  and 

(2)  The  Administrator  will  not  deduct 
for  excess  emissions  any  CAIR  NOx 
allowances  or  CAIR  NOx  Ozone  Season 
allowances  allocated  for  2012  or  any 
year  thereafter. 

§52.36  [Amended] 

8.  Section  52.36  is  amended  by 
adding  a  new  paragraph  (e)  to  read  as 
follows: 

§  52.36  What  are  the  requirements  of  the 
Federal  Implementation  Plans  (FIPs)  for  the 
Clean  Air  Interstate  Rule  (CAIR)  relating  to 
emissions  of  sulfur  dioxide? 
***** 

(e)  Notwithstanding  any  provisions  of 
paragraphs  (a)  through  (c)  of  this 
section,  subparts  AAA  through  III  of 
part  97  of  this  chapter  and  any  State’s 
SIP  to  the  contrary: 

(1)  With  regard  to  any  control  period 
that  begins  after  December  31,  2011, 

(1)  The  provisions  of  paragraphs  (a) 
through  (e)  of  this  section  relating  to 
SO2  emissions  shall  not  be  applicable; 
and 

(ii)  The  Administrator  will  not  carry 
out  any  of  the  functions  set  forth  for  the 
Administrator  in  subparts  AAA  through 
III  of  part  97  of  this  chapter;  and 

(2)  The  Administrator  will  not  deduct 
for  excess  emissions  any  CAIR  SO2 
allowances  allocated  for  2012  or  any 
year  thereafter. 

9.  Subpart  A  is  amended  by  adding 
§§  52.37  and  52.38  to  read  as  follows: 

§  52.37  What  are  the  requirements  of  the 
Federal  Implementation  Plans  (FIPs)  under 
the  Transport  Rule  (TR)  relating  to 
emissions  of  nitrogen  oxides? 

(a)(1)  The  TR  NOx  Annual  Trading 
Program  provisions  of  part  97  of  this 
chapter  constitute  the  TR  Federal 
Implementation  Plan  provisions  that 
relate  to  annual  emissions  of  nitrogen 
oxides  (NOx). 

(2)  The  provisions  of  subpart  AAAAA 
of  part  97  of  this  chapter,  regarding  the 
TR  NOx  Annual  Trading  Program,  apply 
to  the  sources  in  the  following  States: 
Alabama,  Connecticut,  Delaware, 
District  of  Columbia,  Florida,  Georgia, 
Illinois,  Indiana,  Iowa,  Kansas, 
Kentucky,  Louisiana,  Maryland, 
Massachusetts,  Michigan,  Minnesota, 
Missouri,  Nebraska,  New  Jersey,  New 
York,  North  Carolina,  Ohio, 
Pennsylvania,  South  Carolina, ' 


Tennessee,  Virginia,  West  Virginia,  and 
Wisconsin. 

(3)  Following  promulgation  of  an 
approval  by  the  Administrator  of  a 
State’s  SIP  as  correcting  the  SIP’s 
deficiency  that  is  the  basis  for  this 
Federal  Implementation  Plan,  the 
provisions  of  paragraph  (a)(2)  of  this 
section  will  no  longer  apply  to  the 
sources  in  the  State,  unless  the 
Administrator’s  approval  of  the  SIP  is 
partial  or  conditional. 

(4)  Notwithstanding  the  provisions  of 
paragraph  (a)(3)  of  this  section,  if,  at  the 
time  of  such  approval  of  the  State’s  SIP, 
the  Administrator  has  already  allocated 
any  TR  NOx  Annual  allowances  to 
sources  in  the  State  for  any  years,  the 
provisions  of  part  97  of  this  chapter 
authorizing  the  Administrator  to 
complete  the  allocation  of  TR  NOx 
Annual  allowances  for  those  years  shall 
continue  to  apply,  unless  provided 
otherwise  by  such  approval  of  the 
State’s  SIP. 

(b)(1)  The  TR  NOx  Ozone  Season 
Trading  Program  provisions  of  part  97  of 
this  chapter  constitute  the  TR  Federal 
Implementation  Plan  provisions  that 
relate  to  emissions  of  NOx  during  the 
ozone  season,  defined  as  May  1  through 
September  30  of  a  calendar  year. 

(2)  The  provisions  of  subpart  BBBBB 
of  part  97  of  this  chapter,  regarding  the 
TR  NOx  Ozone  Season  Trading 
Program,  apply  to  sources  in  each  of  the 
following  States:  Alabama,  Arkansas, 
Connecticut,  Delaware,  District  of 
Columbia,  Florida,  Georgia,  Illinois, 
Indiana,  Kansas,  Kentucky,  Louisiana, 
Maryland,  Michigan,  Mississippi,  New 
Jersey,  New  York,  North  Carolina,  Ohio, 
Oklahoma,  Pennsylvania,  South 
Carolina,  Tennessee,  Texas,  Virginia, 
and  West  Virginia. 

(3)  Following  promulgation  of  an 
approval  by  the  Administrator  of  a 
State’s  SIP  as  correcting  the  SIP’s 
deficiency  that  is  the  basis  for  this 
Federal  Implementation  Plan,  the 
provisions  of  paragraph  (b)(2)  of  this 
section  will  no  longer  apply  to  sources 
in  the  State,  unless  the  Administrator’s 
approval  of  the  SIP  is  partial  or 
conditional. 

(4)  Notwithstanding  the  provisions  of 
paragraph  (b)(3)  of  this  section,  if,  at  the 
time  of  such  approval  of  the  State’s  SIP, 
the  Administrator  has  already  allocated 
any  TR  NOx  Ozone  Season  allowances 
to  sources  in  the  State  for  any  years,  the 
provisions  of  part  97  of  this  chapter 
authorizing  the  Administrator  to 
complete  the  allocation  of  TR  NOx 
Ozone  Season  allowances  for  those 
years  shall  continue  to  apply,  unless 
provided  otherwise  by  such  approval  of 
the  State’s  SIP. 
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§  52.38  What  are  the  requirements  of  the 
Federal  Implementation  Plans  (FIPs)  for  the 
Transport  Rule  (TR)  relating  to  emissions  of 
sulfur  dioxide? 

(a)  The  TR  SO2  Group  1  Trading 
Program  and  TR  SO2  Group  2  Trading 
Program  provisions  of  part  97  of  this 
chapter  constitute  the  TR  Federal 
Implementation  Plan  provisions  that 
relate  to  emissions  of  sulfur  dioxide 
(SO2). 

(b)  The  provisions  of  subpart  CCCCC 
of  part  97  of  this  chapter,  regarding  the 
TR  SO2  Group  1  Trading  Program,  apply 
to  sources  in  each  of  the  following 
States:  Georgia,  Illinois,  Indiana,  Iowa, 
Kentucky,  Michigan,  Missouri,  New 
York,  North  Carolina,  Ohio, 
Pennsylvania,  Tennessee,  Virginia,  West 
Virginia,  and  Wisconsin. 

(c)  The  provisions  of  subpart  DDDDD 
of  part  97  of  this  chapter,  regarding  the 
TR  SO2  Group  2  Trading  Program,  apply 
to  sources  in  each  of  the  following 
States:  Alabama,  Connecticut,  Delaware, 
District  of  Columbia,  Florida,  Kansas, 
Louisiana,  Maryland,  Massachusetts, 
Minnesota,  Nebraska,  New  Jersey,  and 
South  Carolina. 

(d)  Following  promulgation  of  an 
approval  by  the  Administrator  of  a 
State’s  SIP  as  correcting  the  SIP’s 
deficiency  that  is  the  basis  for  this 
Federal  Implementation  Plan,  the 
provisions  of  paragraph  (b)  and  (c)  of 
this  section,  as  applicable,  will  no 
longer  apply  to  sources  in  the  State, 
unless  the  Administrator’s  approval  of 
the  SIP  is  partial  or  conditional. 

(e)  Notwithstanding  the  provisions  of 
paragraph  (d)  of  this  section,  if,  at  the 
time  of  such  approval  of  the  State’s  SIP, 
the  Administrator  has  already  allocated 
any  TR  SO2  Group  1  allowances  or  any 
TR  SO2  Group  2  allowances  (as 
applicable)  to  sources  in  the  State  for 
any  years,  the  provisions  of  part  97  of 
this  chapter  authorizing  the 
Administrator  to  complete  the 
allocation  of  TR  SO2  Group  1 
allowances  or  TR  SO2  Group  2 
allowances  (as  applicable)  for  those 
years  shall  continue  to  apply,  unless 
provided  otherwise  by  such  approval  of 
the  State’s  SIP. 

Subpart  i — Delaware 

10.  Section  52.440  is  amended  by 
adding  a  new  paragraph  (c)  to  read  as 
follows: 

§  52.440  Interstate  pollutant  transport 
provisions;  What  are  the  FIP  requirements 
for  decreases  in  emissions  of  nitrogen 
oxides? 

★  ★  ★  *  ★ 

(c)  Notwithstanding  any  provisions  of 
paragraphs  (a)  and  (b)  of  this  section 
and  subparts  AA  through  II  and  AAAA 


through  IIII  of  part  97  of  this  chapter  to 
the  contrary: 

(1)  With  regard  to  any  control  period 
that  begins  after  December  31,  2011, 

(1)  The  provisions  in  paragraphs  (a) 
and  (b)  of  this  section  relating  to  NOx 
annual  or  ozone  season  emissions  shall 
not  be  applicable;  and 

(ii)  The  Administrator  will  not  carry 
out  any  of  the  functions  set  forth  for  the 
Administrator  in  subparts  AA  through  II 
and  AAAA  through  IIII  of  part  97  of  this 
chapter;  and 

(2)  The  Administrator  will  not  deduct 
for  excess  emissions  any  CAIR  NOx 
allowances  or  CAIR  NOx  Ozone  Season 
allowances  allocated  for  2012  or  any 
year  thereafter. 

11.  Section  52.441  is  amended  by 
designating  the  introductory  text  as 
paragraph  (a)  and  adding  a  new 
paragraph  (b)  to  read  as  follows: 

§  52.441  Interstate  pollutant  transport 
provisions;  What  are  the  FIP  requirements 
for  decreases  in  emissions  of  sulfur 
dioxide? 

****** 

(b)  Notwithstanding  any  provisions  of 
paragraph  (a)  of  this  section  and 
subparts  AAA  through  III  of  part  97  of 
this  chapter  and  any  State’s  SIP  to  the 
contrary: 

(1)  With  regard  to  any  control  period 
that  begins  after  December  31,  2011, 

(1)  The  provisions  of  paragraph  (a)  of 
this  section  relating  to  SO2  emissions 
shall  not  be  applicable;  and 

(ii)  The  Administrator  will  not  carry 
out  any  of  the  functions  set  forth  for  the 
Administrator  in  subparts  AAA  through 
III  of  part  97  of  this  chapter;  and 

(2)  The  Administrator  will  not  deduct 
for.excess  emissions  any  CAIR  SO2 
allowances  allocated  for  2012  or  any 
year  thereafter. 

Subpart  J — District  of  Columbia 

12.  Section  52.484  is  amended  by 
adding  a  new  paragraph  (c)  to  read  as 
follows: 

§  52.484  Interstate  pollutant  transport 
provisions;  What  are  the  FIP  requirements 
for  decreases  in  emissions  of  nitrogen 
oxides? 

★  *  ★  ★  ★ 

(c)  Notwithstanding  any  provisions  of 
paragraphs  (a)  and  (b)  of  this  section 
and  subparts  AA  through  II  and  AAAA 
through  IIII  of  part  97  of  this  chapter  to 
the  contrary: 

(1)  With  regard  to  any  control  period 
that  begins  after  December  31,  2011, 

(i)  The  provisions  in  paragraphs  (a) 
and  (b)  of  this  section  relating  to  N0x 
annual  or  ozone  season  emissions  shall 
not  be  applicable;  and 

(ii)  The  Administrator  will  not  carry 
out  any  of  the  functions  set  forth  for  the 


Administrator  in  subparts  AA  through  II 
and  AAAA  through  IIII  of  part  97  of  this 
chapter;  and 

(2)  The  Administrator  will  not  deduct 
for  excess  emissions  any  CAIR  NOx 
allowances  or  CAIR  NOx  Ozone  Season 
allowances  allocated  for  2012  or  any 
year  thereafter. 

13.  Section  52.485  is  amended  by 
designating  the  introductory  text  as 
paragraph  (a)  and  adding  a  new 
paragraph  (b)  to  read  as  follows: 

§  52.485  Interstate  pollutant  transport 
provisions;  What  are  the  FIP  requirements 
for  decreases  in  emissions  of  sulfur 
dioxide? 

***** 

(b)  Notwithstanding  any  provisions  of 
paragraph  (a)  of  this  section  and 
subparts  AAA  through  III  of  part  97  of 
this  chapter  and  any  State’s  SIP  to  the 
contrary: 

(1)  With  regard  to  any  control  period 
that  begins  after  December  31,  2011, 

(1)  The  provisions  of  paragraph  (a)  of 
this  section  relating  to  SO2  emissions 
shall  not  be  applicable;  and 

(ii)  The  Administrator  will  not  carry 
out  any  of  the  functions  set  forth  for  the 
Administrator  in  subparts  AAA  through 
III  of  part  97  of  this  chapter;  and 

(2)  The  Administrator  will  not  deduct 
for  excess  emissions  any  CAIR  SO2 
allowances  allocated  for  2012  or  any 
year  thereafter. 

Subpart  P — Indiana 

14.  Section  52.789  is  amended  by 
adding  a  new  paragraph  (c)  to  read  as 
follows: 

§  52.789  Interstate  pollutant  transport 
provisions;  What  are  the  FIP  requirements 
for  decreases  in  emissions  of  nitrogen 
oxides? 

***** 

(c)  Notwithstanding  any  provisions  of 
paragraphs  (a)  and  (b)  of  this  section 
and  subparts  AA  through  II  and  AAAA 
through  IIII  of  part  97  of  this  chapter  to 
the  contrary: 

(1)  With  regard  to  any  control  period 
that  begins  after  December  31,  2011, 

(1)  The  provisions  in  paragraphs  (a) 
and  (b)  of  this  section  relating  to  NOx 
annual  or  ozone  season  emissions  shall 
not  be  applicable;  and 

(ii)  The  Administrator  will  not  carry 
out  any  of  the  functions  set  forth  for  the 
Administrator  in  subparts  AA  through  II 
and  AAAA  through  IIII  of  part  97  of  this 
chapter;  and 

(2)  The  Administrator  will  not  deduct 
for  excess  emissions  any  CAIR  NOx 
allowances  or  CAIR  NOx  Ozone  Season 
allowances  allocated  for  2012  or  any 
year  thereafter. 

15.  Section  52.790  is  amended  by 
designating  the  introductory  text  as 
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paragraph  (a)  and  adding  a  new  - 
paragraph  (h)  to  read  as  follows:  i  •  * 

§52.790  Interstate  pollutant  transport 
provisions;  What  are  the  FIP  requirements 
for  decreases  in  emissions  of  sulfur 
dioxide? 

★  ★  ★  ★  .  '  -  :  . 

(b)  Notwithstanding  any  provisions  of 
paragraph  (a)  of  this  section  and 
subparts  AAA  through  III  of  part  97  of 
this  chapter  and  any  State’s  SIP  to  the 
contrary: 

(1)  With  regard  to  any  control  period 
that  begins  after  December  31,  2011, 

(1)  The  provisions  of  paragraph  (a)  of 
this  section  relating  to  SO2  emissions 
shall  not  be  applicable;  and 

(ii)  The  Administrator  will  not  carry, 
out  any  of  the  functions  set  forth  for  the 
Administrator  in  subparts  AAA  through 
III  of  part  97  of  this  chapter;  and 

(2)  The  Administrator  will  not  deduct 
for  excess  emissions  any  CAIR  SO2 
allowances  allocated  for  2012  or  any 
year  thereafter. 

Subpart  T — Louisiana 

16.  Section  52.984  is  amended  by 
adding  a  new  paragraph  (c)  to  read  as 
follows: 

§  52.984  Interstate  pollutant  transport 
provisions;  What  are  the  FIP  requirements 
for  decreases  in  emissions  of  nitrogen 
oxides? 

***** 

(c)  Notwithstanding  any  provisions  of 
paragraphs  (a)  and  (b)  of  this  section 
and  subparts  AA  through  II  and  AAAA 
through  nil  of  part  97  of  this  chapter  to 
the  contrary: 

(1)  With  regard  to  any  control  period 
that  begins  after  December  31,  2011, 

(1)  The  provisions  in  paragraphs  (a) 
and  (b)  of  this  section  relating  to  NOx 
annual  or  ozone  season  emissions  shall 
not  be  applicable;  and 

(ii)  The  Administrator  will  not  carry 
out  any  of  the  functions  set  forth  for  the 
Administrator  in  subparts  AA  through  II 
and  AAAA  through  IIII  of  part  97  of  this 
chapter;  and 

(2)  The  Administrator  will  not  deduct 
for  excess  emissions  any  CAIR  NOx 
allowances  or  CAIR  NOx  Ozone  Season 
allowances  allocated  for  2012  or  any 
year  thereafter. 

Subpart  X — Michigan 

17.  Section  52.1186  is  amended  by 
adding  a  new  paragraph  (c)  to  read  as 
follows: 

§  52.1 1 86  Interstate  pollutant  transport 
provisions;  What  are  the  FIP  requirements 
for  decreases  in  emissions  of  nitrogen 
oxides? 

***** 


(c)  NotwitWstanding  any  provisions  of 
paragraphs  (a)  and  (b)  of  this  section 
and  subparts  AA  through  II  and  AAAA 
through  IIII  of  part  97  of  this  chapter  to 
the  contrary: 

(1)  With  regard  to  any  control  period 
that  begins  after  December  31,  2011, 

(1)  The  provisions  in  paragraphs  (a) 
and  (b)  of  this  section  relating  to  NOx 
annual  or  ozone  season  emissions  shall 
not  be  applicable;  and 

(ii)  The  Administrator  will  not  carry 
out  any  of  the  functions  set  forth  for  the 
Administrator  in  subparts  AA  through  II 
and  AAAA  through  IIII  of  part  97  of  this 
chapter;  and 

(2)  The  Administrator  will  not  deduct 
for  excess  emissions  any  CAIR  NOx 
allowances  or  CAIR  NOx  Ozone  Season 
allowances  allocated  for  2012  or  any 
year  thereafter. 

18.  Section  52.1187  is  amended  by 
designating  the  introductory  text  as 
paragraph  (a)  and  adding  a  new 
paragraph  (b)  to  read  as  follows: 

§52.1187  Interstate  pollutant  transport 
provisions';  What  are  the  FIP  requirements 
for  decreases  in  emissions  of  sulfur 
dioxide? 

***** 

(b)  Notwithstanding  any  provisions  of 
paragraph  (a)  of  this  section  and 
subparts  AAA  through  III  of  part  97  of 
this  chapter  and  any  State’s  SIP  to  the 
contrary: 

(1)  With  regard  to  any  control  period 
that  begins  after  December  31,  2011, 

(1)  The  provisions  of  paragraph  (a)  of 
this  section  relating  to  SO2  emissions 
shall  not  be  applicable;  and 

(ii)  The  Administrator  will  not  carry 
out  any  of  the  functions  set  forth  for  the 
Administrator  in  subparts  AAA  through 
III  of  part  97  of  this  chapter;  and 

(2)  The  Administrator  will  not  deduct 
for  excess  emissions  any  CAIR  SO2 
allowances  allocated  for  2012  or  any 
year  thereafter. 

Subpart  FF — New  Jersey 

19.  Section  52.1584  is  amended  by 
adding  a  new  peiragraph  (c)  to  read  as 
follows: 

§  52.1 584  Interstate  pollutant  transport 
provisions;  What  are  the  FIP  requirements 
for  decreases  in  emissions  of  nitrogen 
oxides? 

***** 

(c)  Notwithstanding  any  provisions  of 
paragraphs  (a)  and  (b)  of  this  section 
and  subparts  AA  through  II  and  AAAA 
through  IIII  of  part  97  of  this  chapter  to 
the  contrary: 

(1)  With  regard  to  any  control  period 
that  begins  after  December  31,  2011, 

(i)  The  provisions  in  paragraphs  (a) 
and  (b)  of  this  section  relating  to  NOx 


annual  or  ozone  season  emissions  shall 
not  be  applicable;  and 

(ii)  The  Administrator  will  not  carry 
out  any  of  the  functions  set  forth  for  the 
Administrator  in  subparts  AA  through  II 
and  AAAA  through  IIII  of  part  97  of  this 
chapter;  and  ' 

(2)  The  Administrator  will  not  deduct 
for  excess  emissions,  pny  CAiR  NOx 
allowances  or  CAIR  NOx  Ozone  Season 
allowances  allocated  for  2012  or  any 
year  thereafter. 

20.  Section  52.1185  is  amended  by 
designating  the  introductory  text  as 
paragraph  (a)  and  adding  a  new 
paragraph  (b)  to  read  as  follows: 

§  52.1 585  Interstate  pollutant  transport 
provisions;  What  are  the  FIP  requirements 
for  decreases  in  emissions  of  sulfur 
dioxide? 

***** 

(b)  Notwithstanding  any  provisions  of 
paragraph  (a)  of  this  section  and 
subparts  AAA  through  III  of  part  97  of 
this  chapter  and  any  State’s  SIP  to  the 
contrary: 

(.1)  With  regard  to  any  control  period 
that  begins  after  December  31,  2011, 

(1)  The  provisions  of  paragraph  (a)  of 
this  section  relating  to  SO2  emissions 
shall  not  be  applicable;  and 

(ii)  The  Administrator  will  not  carry 
out  any  of  the  functions  set  forth  for  the 
Administrator  in  subparts  AAA  through 
III  of  part  97  of  this  chapter;  and 

(2)  The  Administrator  will  not  deduct 
for  excess  emissions  any  CAIR  SO2 
allowances  allocated  for  2012  or  any 
year  thereafter. 

Sub'part  RR — Tennessee 

21.  Section  52.2240  is  amended  by 
adding  a  new  paragraph  (c)  to  read  as 
follows: 

§  52.2240  Interstate  pollutant  transport 
provisions;  What  are  the  FIP  requirements 
for  decreases  in  emissions  of  nitrogen 
oxides? 

***** 

(c)  Notwithstanding  any  provisions  of 
paragraphs  (a)  and  (b)  of  this  section 
and  subparts  AA  through  II  and  AAAA 
through  IIII  of  part  97  of  this  chapter  to 
the  contrary: 

(1)  With  regard  to  any  control  period 
that  begins  after  December  31,  2011, 

(1)  The  provisions  in  paragraphs  (a) 
and  (b)  of  this  section  relating  to  NOx 
annual  or  ozone  season  emissions  shall 
not  be  applicable;  and 

(ii)  The  Administrator  will  not  carry 
out  any  of  the  functions  set  forth  for  the 
Administrator  in  subparts  AA  through  II 
and  AAAA  through  IIII  of  part  97  of  this 
chapter;  and 

(2)  The  Administrator  will  not  deduct 
for  excess  emissions  any  CAIR  NOx 
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allowances  or  CAIR  NOx  Ozone  Season  ~ 
allowances  allocated  for  2012  or  any 
year  thereafter. 

22.  Section  52.2241  is  amended  by 
designating  the  introductory  text  as 
paragraph  (a)  and  adding  a  new 
paragraph  (b)  to  read  as  follows: 

§  52.2241  interstate  pollutant  transport 
provisions;  What  are  the  FIP  requirements 
for  decreases  in  emissions  of  sulfur 
dioxide? 

***** 

(b)  Notwithstanding  any  provisions  of 
paragraph  (a)  of  this  section  and 
subparts  AAA  through  III  of  part  97  of 
this  chapter  and  any  State’s  SIP  to  the 
contrary: 

(1)  With  regard  to  any  control  period 
that  begins  after  December  31,  2011, 

(1)  The  provisions  of  paragraph  (a)  of 
this  section  relating  to  SO2  emissions 
shall  not  be  applicable;  and 

(ii)  The  Administrator  will  not  carry 
out  any  of  the  functions  set  forth  for  the 
Administrator  in  subparts  AAA  through 
111  of  part  97  of  this  chapter;  and 

(2)  The  Administrator  will  not  deduct 
for  excess  emissions  any  CAIR  SO2 
allowances  allocated  for  2012  or  any 
year  thereafter. 

Subpart  SS — Texas 

23.  Section  52.2283  is  amended  by 
adding  a  new  paragraph  (c)  to  read  as 
follows: 

§  52.2283  Interstate  pollutant  transport 
provisions;  What  are  the  FIP  requirements 
for  decreases  in  emissions  of  nitrogen 
oxides? 

***** 

(c)  Notwithstanding  any  provisions  of 
paragraphs  (a)  and  (b)  of  this  section 
and  subparts  A  A  through  II  of  part  97 
of  this  chapter  to  the  contrary: 

(1)  With  regard  to  any  control  period 
that  begins  after  December  31,  2011, 

(1)  The  provisions  in  paragraph  (a)  of 
this  section  relating  to  NOx  annual 
emissions  shall  not  be  applicable;  and 

(ii)  The  Administrator  will  not  carry 
out  any  of  the  functions  set  forth  for  the 
Administrator  in  subparts  AA  through  II 
of  part  97  of  this  chapter;  and 

(2)  The  Administrator  will  not  deduct 
for  excess  emissions  any  CAIR  NOx 
allowances  allocated  for  2012  or  any 
year  thereafter. 

24.  Section  52.2284  is  amended  by 
designating  the  introductory  text  as 
paragraph  (a)  and  adding  a  new 
paragraph  (b)  to  read  as  follows: 

§  52.2284  Interstate  pollutant  transport 
provisions;  What  are  the  FIP  requirements 
for  decreases  in  emissions  of  sulfur 
dioxide? 

***** 

(b)  Notwithstanding  any  provisions  of 
paragraph  (a)  of  this  section  and 


subparts  AAA  through  III  of  part  97  of 
this  chapter  and  any  State’s  SIP  to  the 
contrary: 

(1)  With  regard  to  any  control  period 
that  begins  after  December  31,  2011, 

(1)  The  provisions  of  paragraph  (a)  of 
this  section  relating  to  SO2  emissions 
shall  not  be  applicable;  and 

(ii)  The  Administrator  will  not  carry 
out  any  of  the  functions  set  forth  for  the 
Administrator  in  subparts  AAA  through 
III  of  part  97  of  this  chapter;  and 

(2)  The  Administrator  will  not  deduct 
for  excess  emissions  any  CAIR  SO2 
allowances  allocated  for  2012  or  any 
year  thereafter. 

Subpart  YY — Wisconsin 

25.  Section  52.8587  is  amended  by 
adding  a  new  paragraph  (c)  to  read  as 
follows: 

§  52.8587  Interstate  pollutant  transport 
provisions;  What  are  the  FIP  requirements 
for  decreases  in  emissions  of  nitrogen 
oxides? 

***** 

(c)  Notwithstanding  any  provisions  of 
paragraphs  (a)  and  (b)  of  this  section 
and  subparts  AA  through  II  and  AAAA 
through  IIII  of  part  97  of  this  chapter  to 
the  contrary: 

(1)  With  regard  to  any  control  period 
that  begins  after  December  31,  2011, 

(1)  The  provisions  in  paragraphs  (a) 
and  (b)  of  this  section  relating  to  NOx 
annual  or  ozone  season  emissions  shall 
not  be  applicable:  and 

(ii)  The  Administrator  will  not  carry 
out  any  of  the  functions  set  forth  for  the 
Administrator  in  subparts  AA  through  II 
and  AAAA  through  IIII  of  part  97  of  this 
chapter;  and 

(2)  The  Administrator  will  not  deduct^ 
for  excess  emissions  any  CAIR  NOx 
allowances  or  CAIR  NOx  Ozone  Season 
allowances  allocated  for  2012  or  any 
year  thereafter. 

26.  Section  52.8588  is  amended  by 
designating  the  introductory  text  as 
paragraph  (a)  and  adding  a  new 
paragraph  (b)  to  read  as  follows: 

§  52.8588  Interstate  pollutant  transport 
provisions;  What  are  the  FIP  requirements 
for  decreases  in  emissions  of  sulfur 
dioxide? 

***** 

(b)  Notwithstanding  any  provisions  of 
paragraph  (a)  of  this  section  and 
subparts  AAA  through  III  of  part  97  of 
this  chapter  and  any  State’s  SIP  to  the 
contrary: 

(1)  With  regard  to  any  control  period 
that  begins  after  December  31,  2011, 

(i)  The  provisions  of  paragraph  (a)  of 
this  section  relating  to  SO2  emissions 
shall  not  he  applicable;  and 

(ii)  The  Administrator  will  not  carry 
out  any  of  the  functions  set  forth  for  the 


Administrator  in  subparts  AAA  through 
III  of  part  97  of  this  chapter;  and 
(2)  The  Administrator  will  not  deduct 
for  excess  emissions  any  CAIR  SO2 
allowances  allocated  for  2012  or  any 
year  thereafter. 

PART  72— {AMENDED] 

27.  The  authority  citation  for  Part  72 
is  revised  to  read  as  follows: 

Authority:  42  U.S.C.  7401,  7403,  7410, 
7411,  7426, 7601, et seq. 

§  72.2  [Amended] 

28.  Section  72.2  is  amended  by 
removing  the  definition  of  “interested 
person”. 

PART  78— [AMENDED] 

29.  The  authority  citation  for  Part  78 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401,  7403,  7410, 
7411,  7426,  7601, et seq. 

§78.1  [Amended] 

30.  Section  78.1  is  amended  by 
adding  paragraphs  (h)(13)  through 
(b)(16)  to  read  as  follows: 

§78.1  Purpose  and  scope. 


(13)  Under  subpart  AAAAA  of  part  97 
of  this  chapter, 

(i)  The  decision  on  allocation  of  TR 
NOx  Annual  allowances  under 

§  97.411(a)(2)  and  (b)  of  this  chapter. 

(ii)  The  decision  on  the  transfer  of  TR 
NOx  Annual  allowances  under  §  97.423 
of  this  chapter. 

(iii)  The  decision  on  the  deduction  of 
TR  NOx  Annual  allowances  under 

§§  97.424  and  97.425  of  this  chapter. 

(iv)  The  correction  of  an  error  in  an 
Allowance  Management  System  account 
under  §  97.427  of  this  chapter. 

(iv)  The  adjustment  of  information  in 
a  submission  and  the  decision  on  the 
deduction  and  transfer  of  TR  NOx 
Annual  allowances  based  on  the 
information  as  adjusted  under  §  97.428 
of  this  chapter. 

(vi)  The  finalization  of  control  period 
emissions  data,  including  retroactive 
adjustment  based  on  audit. 

(vii)  The  approval  or  disapproval  of  a 
petition  under  §  97.435  of  this  chapter. 

(viii)  The  approval  or  disapproval  of 
a  TR  opt-in  application,  the  approval  or 
disapproval  of  a  request  to  withdraw, 
the  decision  on  allocation  of  TR  NOx 
Annual  allowances,  and  the  decision  on 
the  deduction  of  TR  NOx  Annual 
allowances  under  §§97.441  through 
97.444. 

(14)  Under  subpart  BBBBB  of  part  97 
of  this  chapter,  (i)  The  decision  on 
allocation  of  TR  NOx  Ozone  Season 
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allowances  under  §  97.511(aK2)  and  (b) 
of  this  chapter. 

(ii)  The  decision  on  the  transfer  of  TR 
NOx  Ozone  Season  allowances  under 

§  97.523  of  this  chapter. 

(iii)  The  decision  on  the  deduction  of 
TR  NOx  Ozone  Season  allowances 
under  §§  97.524  and  97.525  of  this 
chapter. 

(iv)  The  correction  of  an  error  in  an 
Allowance  Management  System  account 
under  §97.527  of  this  chapter. 

(iv)  The  adjustment  of  information  in 
a  submission  and  the  decision  on  the 
deduction  and  transfer  of  TR  NOx 
Ozone  Season  allowances  based  on  the 
information  as  adjusted  under  §  97.528 
of  this  chapter. 

(vi)  The  finalization  of  control  period 
emissions  data,  including  retroactive 
adjustment  based  on  audit. 

(vii)  The  approval  or  disapproval  of  a 
petition  under  §  97.535  of  this  chapter. 

(viii)  The  approval  or  disapproval  of 
a  TR  opt-in  application,  the  approval  or 
disapproval  of  a  request  to  withdraw, 
the  decision  on  allocation  of  TR  NOx 
Ozone  Season  allowances,  and  the 
decision  on  the  deduction  of  TR  NOx 
Ozone  Season  allowances  under 
§§97.541  through  97.544. 

(15)  Under  subpart  CCCCC  of  part  97 
of  this  chapter, 

(i)  The  decision  on  allocation  of  TR 
SO2  Group  1  allowances  under 

§  97.611(a)(2)  and  (b)  of  this  chapter. 

(ii)  The  decision  on  the  transfer  of  TR 
SO2  Group  1  allowances  under  §  97.623 
of  this  chapter. 

(iii)  The  decision  on  the  deduction  of 
TR  SO2  Group  1  allowances  under 

§§  97.624  and  97.625  of  this  chapter. 

(iv)  The  correction  of  an  error  in  an 
Allowance  Management  System  account 
under  §  97.627  of  this  chapter. 

(iv)  The  adjustment  of  information  in 
a  submission  and  the  decision  on  the 
deduction  and  transfer  of  TR  SO2  Group 
1  allowances  based  on  the  information 
as  adjusted  under  §  97.628  of  this 
chapter. 

(vi)  The  finalization  of  control  period 
emissions  data,  including  retroactive 
adjustment  based  on  audit. 

(vii)  The  approval  or  disapproval  of  a 
petition  under  §  97.635  of  this  chapter. 

(viii)  The  approval  or  disapproval  of 
a  TR  opt-in  application,  the  approval  or 
disapproval  of  a  request  to  withdraw, 
the  decision  on  allocation  of  TR  SO2 
Group  1  allowances,  and  the  decision 
on  the  deduction  of  TR  SO2  Group  1 
allowances  under  §§  97.641  through 
97.644. 

(16)  Under  subpart  DDDDD  of  part  97 
of  this  chapter, 

(i)  The  decision  on  allocation  of  TR 
SO2  Group  2  allowances  under 
§  97.711(a)(2)  and  (b)  of  this  chapter. 


(ii)  The  decision  on  the  transfer  of  TR 
SO2  Group  1  allowances  under  §  97.723 
of  this  chapter. 

(iii)  The  decision  on  the  deduction  of 
TR  SO2  Group  1  allowances  under 
§§97.724  and  97.725  of  this  chapter. 

(iv)  The  correction  of  an  error  in  an 
Allowance  Management  System  account 
under  §  97.727  of  this  chapter. 

(iv)  The  adjustment  of  information  in 
a  submission  and  the  decision  on  the 
deduction  and  transfer  of  TR  SO2  Group 
1  allowances  based  on  the  information 
as  adjusted  under  §  97.728  of  this 
chapter. 

(vi)  The  finalization  of  control  period 
emissions  data,  including  retroactive 
adjustment  based  on  audit. 

(vii)  The  approval  or  disapproval  of  a 
petition  under  §  97.735  of  this  chapter. 

(viii)  The  approval  or  disapproval  of 
a  TR  opt-in  application,  the  approval  or 
disapproval  of  a  request  to  withdraw, 
the  decision  on  allocation  of  TR  SO2 
Group  2  allowances,  and  the  decision 
on  the  deduction  of  TR  SO2  Group  2 
allowances  under  §§97.741  through 
97.744. 

•k  "k  ic  ic  ic 

§78.2  [Amended] 

31.  Section  78.2  is  revised  to  read  as 
follows; 

§78.2  General. 

(a)  Definitions.  (1)  The  terms  used  in 
this  subpart  with  regard  to  a  decision  of 
the  Administrator  that  is  appealed 
under  this  section  shall  have  the 
meaning  as  set  forth  in  the  regulations 
under  which  the  Administrator  made 
such  decision  and  as  set  forth  in 
paragraph  (a)(2)  of  this  section. 

,  (2)  Interested  person  means,  with 
regard  to  a  decision  of  the 
Administrator,  any  person  who 
submitted  comments,  or  testified  at  a 
public  hearing,  pursuant  to  an 
opportunity  for  comment  provided  by 
the  Administrator  as  part  of  the  process 
of  making  such  decision,  who  submitted 
objections  pursuant  to  an  opportunity 
for  objections  provided  by  the 
Administrator  as  part  of  the  process  of 
making  such  decision,  or  who  submitted 
his  or  her  name  to  the  Administrator  to 
be  placed  on  a  list  of  persons  interested 
in  such  decision.  The  Administrator 
may  update  the  list  of  interested  persons 
fi'om  time  to  time  by  requesting 
additional  written  indication  of 
continued  interest  from  the  persons 
listed  and  may  delete  from  the  list  the 
name  of  any  person  failing  to  respond 
as  requested. 

(b)  Availability  of  information.  The 
availability  to  the  public  of  information 
provided  to,  or  otherwise  obtained  by, 
the  Administrator  under  this  subpart 


shall  be  governed  by  part  2  of  this 
chapter. 

(c)  Compufafjon  0/ time.  (1)  In 
computing  any  period  of  time 
prescribed  or  allowed  under  this  part, 
except  as  otherwise  provided,  the  day  of 
the  event  from  which  the  period  begins 
to  run  shall  not  be  included,  and 
Saturdays,  Sundays,  and  federal 
holidays  shall  be  included.  When  the 
period  ends  on  a  Saturday,  Sunday,  or 
Federal  holiday,  the  stated  period  shall 
be  extended  to  include  the  next 
business  day. 

(2)  Where  a  document  is  served  by 
first  class  mail  or  commercial  delivery 
service,  but  not  by  overnight  or  same- 
day  delivery,  5  days  shall  be  added  to 
the  time  prescribed  or  allowed  under 
this  part  for  the  filing  of  a  responsive 
document  or  for  otherwise  responding. 

§78.3  [Amended] 

32.  Section  78.3  is  amended  by: 

a.  In  paragraphs  (a)(l)(iii),  (a)(3)(ii), 
(a)(4)(ii),  (a)(5)(ii),  (a)(6)(ii),  (a)(7)(ii), 
(a)(8)(ii),  and  (a)(9)(ii),  adding,  after  the 
word  “person”,  the  words  “with  regard 
to  the  decision”. 

b.  Adding  paragraph  (a)(10); 

c.  In  paragraph  (b)(3)(i),  removing  the 
words  “paragraph  (a)(1)  and  (2)”  and 
adding,  in  their  place,  the  words 
“paragraph  (a)(1),  (2),  and  (10)”;  and 

d.  Adding  paragraph  (d)(ll)  to  read  as 
follows: 

§  78.3  Petition  for  administrative  review 
and  request  or  evidentiary  hearing. 

(a)  *  *  * 

(10)  The  following  persons  may 
petition  for  administrative  review  of  a 
decision  of  the  Administrator  that  is 
made  under  subparts  AAAAA,  BBBBB, 
CCCCC,  and  DDDDD  of  part  97  of  this 
chapter: 

(i)  The  designated  representative  for  a 
unit  or  source,  or  the  authorized 
account  representative  for  any 
Allowance  Management  System 
account,  covered  by  the  decision;  or 

(11)  Any  interested  person  with  regard 
to  the  decision. 

*  *  *  *  * 

(d)  *  *  * 

(11)  Any  provision  or  requirement  of 
subparts  AAAAA,  BBBBB,  CCCCC,  or 
DDDDD  of  part  97  of  this  chapter, 
including  the  standard  requirements 
under  §  97.406,  §  97.506,  §  97.606,  or 
§  97.706  of  this  chapter  and  any 
emission  monitoring  or  reporting 
requirements. 

§78.4  [Amended] 

33.  Section  78.4  is  amended  by: 

a.  Revising  paragraph  (a)  by: 

i.  Removing  the  first,  second,  third, 
fourth,  fifth,  and  last  sentences; 
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ii.  In  the  sixth  and  seventh-sentences, 
removing  the  words  “interest  in”  and 
adding,  in  their  place,  the  words 
“ownership  interest  with  respect  to”; 
and 

iii.  Redesignating  the  paragraph  as 
paragraph  (aKlKiii);  and  . 

h.  Adding  paragraphs  (a)(1) 
introductory  text,  (a)(l)(i),  (a)(l)(ii)  and 
(a)(2)  to  read  as  follows; 

§78.4  Filings. 

(a)(1)  All  original  filings  made  under 
this  part  shall  be  signed  by  the  person 
making  the  filing  or  by  an  attorney  or 
authorized  representative,  in  accordance 
with  the  following  requirements; 

(i)  Any  filings  on  b^alf  of  owners 
and  operators  of  a  affected  unit  or 
affected  source,  TR  NOx  Annual  unit  or 
TR  NOx  Annual  source,  TR  NOx  Ozone 
Season  unit  or  TR  NOx  Ozone  Season 
source,  TR  SO2  Group  1  unit  or  TR  SO2 
Group  1  source,  TR  SO2  Group  2  unit  or 
TR  SO2  Group  2  source,  or  a  unit  for 
which  a  TR  opt-in  application  is 
submitted  and  not  withdrawn  shall  be 
signed  by  the  designated  representative. 
Any  filing  on  behalf  of  persons  with  an 
ownership  interest  w'ith  respect  to 
allowances,  TR  NOx  Annual 
allowances,  TR  NOx  Ozone  Season 
allowances,  TR  SO2  Group  1 
allowances,  or  TR  SO2  Group  2 
allowances  in  a  general  account  shall  be 
signed  by  the  authorized  account 
representative. 

(ii)  Any  filings  on  behalf  of  owners 
and  operators  of  a  NOx  Budget  unit  or 
NOx  Budget  source  shall  be  signed  by 
the  NOx  authorized  account 
representative.  Any  filing  on  behalf  of 
persons  with  an  ownership  interest  with 
respect  to  NOx  allowances  in  a  general 
account  shall  be  signed  by  the  NOx 
authorized  account  representative. 

■k  *  *  ie  -k 

(2)  The  name,  address,  e-mail  address 
(if  any),  telephone  number,  and 
facsimile  number  (if  any)  of  the  person 
making  the  filing  shall  be  provided  with 
the  filing. 

***** 

PART  97— [AMENDED] 

34.  The  authority  citation  for  part  97 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401,  7403,  7410, 
7426,  7601,  and  7651,  et  seq. 

35.  Part  97  is  amended  by  adding 
subpart  AAAAA  to  read  as  follows: 

Subpart  AAAAA  TR  NOx  Annual  Trading 
Program 

Sec. 

97.401  Purpose. 

97.402  Definitions. 

97.403  Mea.surements,  abbreviations,  and 

acronyms.  * 


97.404  Applicability. 

97.405  Retired  unit  exemption. 

97.406  Standard  requirements. 

97.407  Computation  of  time. 

97.408  Administrative  appeal  procedures. 

97.409  [Reservedl 

97.410  State  NOx  Annual  trading  budgets,  . 
new-unit  set-asides,  and  variability 
limits. 

97.411  Timing  requirements  for  TR  NOx 
’Annual  allowance  allocations. 

97.412  TR  NOx  Annual  allowance 
allocations  for  new  units. 

97.413  Authorization  of  designated 
representative  and  alternate  designated 
representative. 

97.414  Responsibilities  of  designated 
representative  and  alternate  designated 
representative. 

97.415  Changing  designated  repre.sentative 
and  alternate  designated  representative; 
changes  in  owners  and  operators. 

97.416  Certificate  of  representation. 

97.417  Objections  concerning  designated 
representative  and  alternate  designated 
representative. 

97.418  Delegation  by  designated 
representative  and  alternate  designated 
representative. 

97.419  [Reservedl 

97.420  Establishment  of  Allowance 
Management  System  accounts. 

97.421  Recordation  of  TR  NOx  Annual 
allowance  allocations. 

97.422  Submission  of  TR  NOx  Annual 
allowance  transfers. 

97.423  Recordation  of  TR  NOx  Annual 
allowance  transfers. 

97.424  Compliance  with  TR  NOx  Annual 
emissions  limitation. 

97.425  Compliance  with  TR  NOx  Annual 
assurance  provisions. 

97.426  Banking. 

97.427  Account  error. 

97.428  Administrator’s  action  on 
submissions. 

97.429  [Reserved] 

97.430  General  monitoring,  recordkeeping, 
and  reporting  requirements. 

97.431  Initial  monitoring  system 
certification  and  recertification 
procedures. 

97.432  Monitoring  system  out-of-control 
periods. 

97.433  Notifications  concerning 
monitoring. 

97.434  Recordkeeping  and  reporting. 

97.435  Petitions  for  alternatives  to 
monitoring,  recordkeeping,  or  reporting 
requirements. 

97.440  General  requirements  for  TR  NOx 
Annual  opt-in  units. 

97.441  Opt-in  process. 

97.442  Withdrawal  of  TR  NOx  Annual  opt- 
in  unit  from  TR  NOx  Annual  Trading 
Program. 

97.443  Change  in  regulatory  status. 

97.444  TR  NOx  Annual  allowance 
allocations  to  TR  NOx  Annual  opj-in 
units. 

Subpart  AAAAA — TR  NOx  Annual 
Trading  Program 

§97.401  Purpose. 

This  subpart  sets  forth  the  general, 

designated  representative,  allowance. 


and  monitoring  provisions  for  the 
Transport  Rule  (TR)  NOx  Annual 
Trading  Program,  under  section  110  of 
the  Glean  Air  Act  and  §  52.37(a)  of  this 
chapter,  as  a  means  of  mitigating 
interstate  transport  of  fine  particulates 
and  nitrogen  oxides. 

§97.402  Definitions. 

The  terms  used  in  this  subpart  shall 
have  the  meanings  set  forth  in  this 
section  as  follows: 

Acid  Rain  Program  means  a  multi¬ 
state  SO2  and  NOx  air  pollution  control 
and  emission  reduction  program 
established  by  the  Administrator  under 
title  IV  of  the  Glean  Air  Act  and  parts 
72  through  78  of  this  chapter. 

Administrator  means  me 
Administrator  of  the  United  States 
Environmental  Protection  Agency  or  the 
Director  of  the  Clean  Air  Markets 
Division  (or  its  successor)  of  the  United 
States  Environmental  Protection 
Agency,  the  Administrator’s  duly 
authorized  representative  under  this 
subpart. 

Allocate  or  allocation  means,  with 
regard  to  TR  NOx  Annual  allowances, 
the  determination  by  the  Administrator 
of  the  amount  of  such  TR  NOx  Annual 
allowances  to  be  initially  credited  to  a 
TR  NOx  Annual  source  or  a  new  unit 
set-aside. 

Allowable  NOx  emission  rate  means, 
with  regard  to  a  unit,  the  NOx  emission 
rate  limit  that  is  applicable  to  the  unit 
and  covers  the  longest  averaging  period 
not  exceeding  one  year. 

Allowance  Management  System 
means  the  system  by  which  the 
Administrator  records  allocations, 
deductions,  and  transfers  of  TR  NOx 
Annual  allowances  under  the  TR  NOx 
Annual  Trading  Program.  Such 
allowances  are  allocated,  held, 
deducted,  or  transferred  only  as  whole 
allowances.  The  Allowance 
Management  System  is  a  component  of 
the  CAMD  Business  System,  which  is 
the  system  used  by  the  Administrator  to 
handle  TR  NOx  Annual  allowances  and 
data  related  to  NOx  emissions. 

Allowance  Management  System 
account  means  an  account  in  the 
Allowance  Management  System 
established  by  the  Administrator  for 
purposes  of  recording  the  allocation, 
holding,  transfer,  or  deduction  of  TR 
NOx  Annual  allowances. 

Allowance  transfer  deadline  means, 
for  a  control  period,  midnight  of  March 
1  (if  it  is  a  business  day),  or  midnight 
of  the  first  business  day  thereafter  (if 
March  1  is  not  a  business  day), 
immediately  after  such  control  period 
and  is  the  deadline  by  which  a  TR  NOx 
Annual  allowance  transfer  must  be 
submitted  for  recordation  in  a  TR  NOx 


tk 
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Annual  source’s  compliance  account  in 
order  to  be  available  for  use  in 
complying  with  the  source’s  TR  NOx 
Annual  emissions  limitation  for  such 
control  period  in  accordance  with 
§97.424. 

Alternate  designated  representative 
means,  for  a  TR  NOx  Annual  source  and 
each  TR  NOx  Annual  unit  at  the  source, 
the  natural  person  who  is  authorized  by 
the  owners  and  operators  of  the  source 
and  all  such  units  at  the  source,  in 
accordance  with  this  subpart,  to  act  on 
behalf  of  the  designated  representative 
in  matters  pertaining  to  the  TR  NOx 
Annual  Trading  Program.  If  the  TR  NOx 
Annual  source  is  also  subject  to  the 
Acid  Rain  Program,  TR  NOx  Ozone 
Season  Trading  Program,  TR  SO2  Group 
1  Trading  Program,  or  TR  SO2  Group  2 
Trading  Program,  then  this  natural 
person  shall  be  the  same  natural  person 
as  the  alternate  designated 
representative  as  defined  in  §  72.2  of 
this  chapter,  §  97.502,  §  97.602,  or 
§  97.702  respectively. 

Authorized  account  representative 
means,  with  regard  to  a  general  account, 
the  natural  person  who  is  authorized,  in 
accordance  with  this  subpart,  to  transfer 
and  otherwise  dispose  of  TR  NOx 
Annual  allowances  held  in  the  general 
account  and,  with  regard  to  a  TR  NOx 
Annual  source’s  compliance  account, 
the  designated  representative  of  the 
source. 

Automated  data  acquisition  and 
handling  system  or  DAHS  means  the 
component  of  the  continuous  emission 
monitoring  system,  or  other  emissions 
monitoring  system  approved  for  use 
under  this  subpart,  designed  to  interpret 
and  convert  individual  output  signals 
from  pollutant  concentration  monitors, 
flow  monitors,  diluent  gas  monitors, 
and  other  component  parts  of  the 
monitoring  system  to  produce  a 
continuous  record  of  the  measured 
parameters  in  the  measurement  units 
required  by  this  subpart. 

Biomass  means — 

(1)  Any  organic  material  grown  for  the 
purpose  of  being  converted  to  energy; 

(2)  Any  organic  byproduct  of 
agriculture  that  can  be  converted  into 
energy;  or 

(3)  Any  material  that  can  he  converted 
into  energy  and  is  nonmerchantable  for 
other  purposes,  that  is  segregated  from 
other  material  that  is  nonmerchantable 
for  other  purposes,  and  that  is; 

(i)  A  forest-related  organic  resource, 
including  mill  residues,  precommercial 
thinnings,  slash,  brush,  or  byproduct 
from  conversion  of  trees  to 
merchantable  material;  or 

(ii)  A  wood  material,  including 
pallets,  crates,  dunnage,  manufacturing 
and  construction  materials  (other  than 


pressure-treated,  chemically-treated,  or 
painted  wood  products),  and  landscape 
or  right-of-way  tree  trimmings. 

Boiler  means  an  enclosed  fossil-or 
other-fuel-fired  combustion  device  used 
to  produce  heat  and  to  transfer  heat  to 
recirculating  water,  steam,  or  other 
medium. 

Bottoming-cycle  unit  means  a  unit  in 
which  the  energy  input  to  the  unit  is 
first  used  to  produce  useful  thermal 
energy,  where  at  least  some  of  the  reject 
heat  from  the  useful  thermal  energy 
application  or  process  is  then  used  for 
electricity  production. 

Certifying  official  means  a  natural 
person  who  is: 

(1)  For  a  corporation,  a  president, 
secretary,  treasurer,  or  vice-president  or 
the  corporation  in  charge  of  a  principal 
business  function  or  any  other  person 
who  performs  similar  policy  or 
decision-making  functions  for  the 
corporation; 

(2)  For  a  partnership  or  sole 
proprietorship,  a  general  partner  or  the 
proprietor  respectively;  or 

(3)  For  a  local  government  entity  or 
State,  federal,  or  other  public  agency,  a 
principal  executive  officer  or  ranking 
elected  official. 

Clean  Air  Act  means  the  Clean  Air 
Act,  42  U.S.C.  7401,  et  seq. 

Coal  means'^ny  solid  fuel  classified  as 
anthracite,  bituminous,  subhituminous, 
or  lignite. 

Coal-derived  fuel  means  any  fuel  - 
(whether  in  a  solid,  liquid,  or  gaseous 
state)  produced  by  the  mechanical, 
thermal,  or  chemical  processing  of  coal. 

Coal-fired  nieans  combusting  any 
amount  of  coal  or  coal-derived  fuel, 
alone  or  in  combination  with  any 
amount  of  any  other  fuel,  during  1990 
or  any  year  thereafter. 

Cogeneration  system  means  an 
integrated  group,  at  a  source,  of 
equipment  (including  a  boiler,  or 
combustion  turbine,  and  a  steam  turbine 
generator)  designed  to  produce  useful 
thermal  energy  for  industrial, 
commercial,  heating,  or  cooling 
purposes  and  electricity  through  the 
sequential  use  of  energy. 

Cogeneration  unit  means  a  stationary, 
fossil-fuel-fired  boiler  or  stationary, 
fossil-fuel-fired  combustion  turbine — 

(1)  Operating  as  part  of  a  cogeneration 
system;  and 

(2)  Producing  during  the  later  of  1990 
or  the  12-month  period  starting  on  the 
date  that  the  unit  first  produces 
electricity  and  during  each  calendar 
year  after  the  later  of  1990  or  the 
calendar  year  in  which  the  unit  first 
produces  electricity — 

(i)  For  a  topping-cycle  unit, 

(A)  Useful  tnermal  energy  not  less 
than  5  percent  of  total  energy  output; 
and 


(B)  Useful  power  that,  when  added  to 
one-half  of  useful  thermal  energy 
produced,  is  not  less  then  42.5  percent 
of  total  energy  input,  if  useful  thermal 
energy  produced  is  15  percent  or  more 
of  total  energy  output,  or  not  less  than 
45  percent  of  total  energy  input,  if 
useful  thermal  energy  produced  is  less 
than  15  percent  of  total  energy  output. 

(ii)  For  a  bottoming-cycle  unit,  useful 
power  not  less  than  45  percent  of  total 
energy  input; 

(3)  Provided  that  the  total  energy 
input  under  paragraphs  (2)(i)(B)  and 
(2)(ii)  of  this  definition  shall  equal  the  , 
unit’s  total  energy  input  from  all  fuel, 
except  hiomass  if  the  unit  is  a  boiler; 
and 

(4)  Provided  that,  if  a  topping-cycle 
unit  is  operated  as  part  of  a  cogeneration 
system  during  a  calendar  year  and  the 
cogeneration  system  meets  on  a  system- 
wide  basis  the  requirement  in  paragraph 
(2)(i)(B)  of  this  definition,  the  topping- 
cycle  unit  shall  be  deemed  to  meet  such 
requirement  during  that  calendar  year. 

Combustion  turbine  means  an 
enclosed  device  comprising: 

(1)  If  the  device  is  simple  cycle,  a 
compressor,  a  combustor,  and  a  turbine 
and  in  which  the  flue  gas  resulting  from 
the  combustion  of  fuel  in  the  combustor 
passes  through  the  turbine,  rotating  the 
turbine;  and 

(2)  If  the  device  is  combined  cycle, 
the  equipment  described  in  paragraph 
(1)  of  this  definition  and  any  associated 
duct  burner,  heat  recovery  steam 
generator,  and  steam  turbine. 

Commence  commercial  operation 
means,  with  regard  to  a  unit: 

(1)  To  have  begun  to  produce  steam, 
gas,  or  other  heated  medium  used  to 
generate  electricity  for  sale  or  use, 
including  test  generation,  except  as 
provided  in  §  97i405. 

(i)  For  a  unit  that  is  a  TR  NOx  Annual 
unit  under  §  97.404  on  the  later  of 
November  15,  1990  or  the  date  the  unit 
commences  commercial  operation  as 
defined  in  the  introductory  text  of 
paragraph  (1)  of  this  definition  and  that 
subsequently  undergoes  a  physical 
change  (other  than  replacement  of  the 
unit  by  a  unit  at  the  same  source),  such 
date  shall  remain  the  date  of 
commencement  of  commercial 
operation  of  the  unit,  which  shall 
continue  to  be  treated  as  the  same  unit. 

(ii)  For  a  unit  that  is  a  TR  NOx 
Annual  unit  under  §  97.404  on  the  later 
of  November  15,  1990  or  the  date  the 
unit  commences  commercial  operation 
as  defined  in  the  introductory  text  of 
paragraph  (1)  of  this  definition  and  that 
is  subsequently  replaced  by  a  unit  at  the 
same  source,  such  date  shall  remain  the 
replaced  unit’s  date  of  commencement 
of  commercial  operation,  and  the 
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replacement  unit  shall  be  treated  as  a 
separate  unit  with  a  separate  date  for 
commencement  of  commercial 
operation  as  defined  in  paragraph  (1)  or 

(2)  of  this  definition  as  appropriate. 

(2)  Notwithstanding  paragraph  (1)  of 
this  definition  and  except  as  provided 
in  §  97.405,  for  a  unit  that  is  not  a  TR 
NOx  Annual  unit  under  §  97.404  on  the 
later  of  November  15,  1990  or  the  date 
the  unit  commences  commercial 
operation  as  defined  in  introductory  text 
.of  paragraph  (1)  of  this  definition,  the 
unit’s  date  for  commencement  of 
commercial  operation  shall  be  the  date 
on  which  the  unit  becomes  a  TR  NOx 
Annual  unit  under  §  97.404. 

(i)  For  a  unit  with  a  date  for 
commencement  of  commercial 
operation  as  defined  in  the  introductory 
text  of  paragraph  (2)  of  this  definition 
and  that  subsequently  undergoes  a 
physical  change  (other  than  replacement 
of  the  unit  by  a  unit  at  the  same  source), 
such  date  shall  remain  the  date  of 
commencement  of  commercial 
operation  of  the  unit,  which  shall 
continue  to  be  treated  as  the  same  unit. 

(ii)  For  a  unit  with  a  date  for 
commencement  of  commercial 
operation  as  defined  in  the  introductory 
text  of  paragraph  (2)  of  this  definition 
and  that  is  subsequently  replaced  by  a 
unit  at  the  same  source,  such  date  shall 
remain  the  replaced  unit’s  date  of 
commencement  of  commercial 
operation,  and  the  replacement  unit 
shall  be  treated  as  a  separate  unit  with 

a  separate  date  for  commencement  of 
commercial  operation  as  defined  in 
paragraph  (1)  or  (2)  of  this  definition  as 
appropriate. 

Commence  operation  means,  with 
regard  to  a  unit: 

(  (1)  To  have  begun  any  mechanical, 
chemical,  or  electronic  process, 
including  start-up  of  the  unit’s 
combustion  chamber. 

(2)  For  a  unit  that  undergoes  a 
physical  change  (other  than  replacement 
of  the  unit  by  a  unit  at  the  same  source) 
after  the  date  the  unit  commences 
operation  as  defined  in  paragraph  (1)  of 
this  definition,  such  date  shall  remain 
the  date  of  commencement  of  operation 
of  the  unit,  which  shall  continue  to  be 
treated  as  the  same  unit. 

(3)  For  a  unit  that  is  replaced  by  a  unit 
at  the  same  source  after  the  date  the  unit 
commences  operation  as  defined  in 
paragraph  (1)  of  this  definition,  such 
date  shall  remain  the  replaced  unit’s 
date  of  commencement  of  operation, 
and  the  replacement  unit  shall  be 
treated  as  a  separate  unit  with  a  separate 
date  for  commencement  of  operation  as 
defined  in  paragraph  (1),  (2),  or  (3)  of 
this  definition  as  appropriate. 


Common  stack  means  a  single  flue 
through  which  emissions  from  2  or 
more  units  are  exhausted. 

Compliance  account  means  an 
Allowance  Management  System 
account,  established  by  the 
Administrator  for  a  TR  NOx  Annual 
source  under  this  subpart,  in  which  any 
TR  NOx  Annual  allowance  allocations 
for  the  TR  NOx  Annual  units  at  the 
source  are  recorded  and  in  which  are 
held  any  TR  NOx  Annual  allowances 
available  for  use  for  a  control  period  in 
complying  with  the  source’s  TR  NOx 
Annual  emissions  limitation  in 
accordance  with  §  97.424  and  the  TR 
NOx  Annual  assurance  provisions  in 
accordance  with  §  97.425. 

Continuous  emission  monitoring 
system  or  CEMS  means  the  equipment 
required  under  this  subpart  to  sample, 
analyze,  measure,  and  provide,  by 
means  of  readings  recorded  at  least  once 
every  15  minutes  and  using  an 
automated  data  acquisition  and 
handling  system  (DAHS),  a  permanent 
record  of  NOx  emissions,  stack  gas 
volumetric  flow  rate,  stack  gas  moisture 
content,  and  O2  or  CO2  concentration  (as 
applicable),  in  a  manner  consistent  with 
part  75  of  this  chapter  and  §§  97.430 
through  97.435.  The  following  systems 
are  the  principal  types  of  continuous 
emission  monitoring  systems; 

(1)  A  flow  monitoring  system, 
consisting  of  a  stack  flow  rate  monitor 
and  an  automated  data  acquisition  and 
handling  system  and  providing  a 
permanent,  continuous  record  of  stack 
gas  volumetric  flow  rate,  in  standard 
cubic  feet  per  hour  (scfh); 

(2)  A  NOx  concentration  monitoring 
system,  consisting  of  a  NOx  pollutant 
concentration  monitor  and  an 
automated  data  acquisition  and 
handling  system  and  providing  a 
permanent,  continuous  record  of  NOx 
emissions,  in  parts  per  million  (ppm); 

(3)  A  NOx  emission  rate  (or  NOx- 
diluent)  monitoring  system,  consisting 
of  a  NOx  pollutaot  concentration 
monitor,  a  diluent  gas  (CO2  or  O2) 
monitor,  and  an  automated  data 
acquisition  and  handling  system  and 
providing  a  permanent,  continuous 
record  of  NOx  concentration,  in  parts 
per  million  (ppm),  diluent  gas 
concentration,  in  percent  CO2  or  O2,  and 
NOx  emission  rate,  in  pounds  per 
million  British  thermal  units  (lb/ 
mmBtu); 

(4)  A  moisture  monitoring  system,  as 
defined  in  §  75.11(b)(2)  of  this  chapter 
and  providing  a  permanent,  continuous 
record  of  the  stack  gas  moisture  content, 
in  percent  H2O; 

(5)  A  CO2  monitoring  system, 
consisting  of  a  CO2  pollutant 
concentration  monitor  (or  an  O2  monitor 


plus  suitable  mathematical  equations 
from  which  the  CO2  concentration  is 
derived)  and  an  automated  data  > 
acquisition  and  handling  system  and 
providing  a  permanent,  continuous 
record  of  CO2  emissions,  in  percent  CO2: 
and 

(6)  An  O2  monitoring  system, 
consisting  of  an  O2  concentration 
monitor  and  an  ^.utomated  data 
acquisition  and  handling  system  and 
providing  a  permanent,  continuous 
record  of  O2,  in  percent  O2. 

Control  period  means  the  period 
starting  January  1  of  a  calendar  year, 
except  as  provided  in  §  97.406(c)(3),  and 
ending  on  December  31  of  the  same 
year,  inclusive. 

Designated  representative  means,  for 
a  TR  NOx  Annual  source  and  each  TR 
NOx  Annual  unit  at  the  source,  the 
natural  person  who  is  authorized  by  the 
owners  and  operators  of  the  source  and 
all  such  units  at  the  source,  in 
accordance  with  this  subpart,  to 
represent  and  legally  bind  each  owner 
and  operator  in  matters  pertaiiiing  to  the 
TR  NOx  Annual  Trading  Program.  If  the 
TR  NOx  Annual  source  is  also  subject 
to  the  Acid  Rain  Program,  TR  NOx 
Ozone  Season  Trading  Program,  TR  SO2 
Group  1  Trading  Program,  or  TR  SO2 
Group  2  Trading  Program,  then  this 
natural  person  shall  be  the  same  natural 
person  as  the  designated  representative, 
as  defined  in  §  72.2  of  this  chapter, 

§  97.502,  §  97.602,  or  §  97.702 
respectively. 

Emissions  means  air  pollutants 
exhausted  from  a  unit  or  source  into  the 
atmosphere,  as  measured,  recorded,  and 
reported  to  the  Administrator  by  the 
designated  representative  and  as 
modified  by  the  Administrator  in 
accordance  with  this  subpart. 

Excess  emissions  means  any  ton  of 
NOx  emitted  from  the  TR  NOx  Annual 
units  at  a  TR  NOx  Annual  source  during 
a  control  period  that  exceeds  the  TR 
NOx  Annual  emissions  limitation  for 
the  source. 

Fossil  fuel  means — 

(1)  Natural  gas,  petroleum,  coal,  or 
any  form  of  solid,  liquid,  or  gaseous  fuel 
derived  from  such  material;  or 

(2)  For  purposes  of  applying 

§§  97.404(b)(2)(i)(B),  97.404(b)(2)(ii)(B), 
and  97.404(b)(2)(iii),  natural  gas, 
petroleum,  coal,  or  any  form  of  solid, 
liquid,  or  gaseous  fuel  derived  from 
such  material  for  the  purpose  of  creating 
useful  heat. 

Fossil-fuel-fired  means,  with  regard  to 
a  unit,  combusting  any  amount  of  fossil 
fuel  in  1990  or  any  calendar  year 
thereafter. 

Fuel  oil  means  any  petroleum-based 
fuel  (including  diesel  fuel  or  petroleum 
derivatives  such  as  oil  tar)  and  any 
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recycled  or  blended  petroleum  products 
or  petroleum  by-products  used  as  a  fuel 
whether  in  a  liquid,  solid,  or  gaseous 
state. 

General  account  means  an  Allowance 
Management  System  account, 
established  under  this  subpart,  that  is 
not  a  compliance  account. 

Generator  means  a  device  that 
produces  electricity. 

Gross  electrical  output  means,  with 
regard  to  a  unit,  electricity  made 
available  for  use,  including  any  such 
electricity  used  in  the  power  production 
process  (which  process  includes,  but  is 
not  limited  to,  any  on-site  processing  or 
treatment  of  fuel  combusted  at  the  unit 
and  any  on-site  emission  controls). 

Heat  input  means,  with  regard  to  a 
unit  for  a  specified  period  of  time,  the 
product  (in  mmBtu/time)  of  the  gross 
calorific  value  of  the  fuel  (in  mmBtu/lb) 
multiplied  by  the  fuel  feed  rate  into  a 
combustion  device  (in  lb  of  fuel/time), 
as  measured,  recorded,  and  reported  to 
the  Administrator  by  the  designated 
representative  and  as  modified  by  the 
Administrator  in  accordance  with  this 
subpart  and  excluding  the  heat  derived 
from  preheated  combustion  air, 
recirculated  flue  gases,  or  exhaust. 

Heat  input  rate  means  the  amount  of 
heat  input  (in  mmBtu)  divided  by  unit 
operating  time  (in  hr)  or,  with  regard  to 
a  specific  fuel,  the  amount  of  heat  input 
attributed  to  the  fuel  (in  mmBtu) 
divided  by  the  unit  operating  time  (in 
hr)  during  which  the  unit  combusts  the 
fuel. 

Life-of-the-unit,  firm  power 
contractual  arrangement  means  a  unit 
participation  power  sales  agreement 
under  which  a  utility  or  industrial 
customer  reserves,  or  is  entitled  to 
receive,  a  specified  amount  or 
percentage  of  nameplate  capacity  and 
associated  energy  generated  by  any 
specified  unit  and  pays  its  proportional 
amount  of  such  unit’s  total  costs, 
pursuant  to  a  contract: 

(1)  For  the  life  of  the  unit; 

(2)  For  a  cumulative  term  of  no  less 
than  30  years,  including  contracts  that 
permit  an  election  for  early  termination; 
or 

(3)  For  a  period  no  less  than  25  years 
or  70  percent  of  the  economic  useful  life 
of  the  unit  determined  as  of  the  time  the 
unit  is  built,  with  option  rights  to 
purchase  or  release  some  portion  of  the 
nameplate  capacity  and  associated 
energy  generated  by  th6  unit  at  the  end 
of  the  period. 

Maximum  design  heat  input  means 
the  maximum  amount  of  fuel  per  hour 
(in  Btu/hr)  that  a  unit  is  capable  of 
combusting  on  a  steady  state  basis  as  of 
the  initial  installation  of  the  unit  as 


specified  by  the  manufacturer  of  the 
unit. 

Monitoring  system  means  any 
monitoring  system  that  meets  the 
requirements  of  this  subpart,  including 
a  continuous  emission  monitoring 
system,  an  alternative  monitoring 
system,  or  an  excepted  monitoring 
system  under  part  75  of  this  chapter. 

Nameplate  capacity  means,  starting 
from  the  initial  installation  of  a 
generator,  the  maximum  electrical 
generating  output  (in  MWe)  that  the 
generator  is  capable  of  producing  on  a 
steady  state  basis  and  during  continuous 
operation  (when  not  restricted  by 
seasonal  or  other  deratings)  as  of  such 
installation  as  specified  by  the 
manufacturer  of  the  generator  or, 
starting  from  the  completion  of  any 
subsequent  physical  change  in  the 
generator  resulting  in  an  increase  in  the 
maximum  electrical  generating  output 
(in  MWe)  that  the  generator  is  capable 
of  producing  on  a  steady  state  basis  and 
during  continuous  operation  (when  not 
restricted  by  seasonal  or  other 
deratings),  such  increased  maximum 
amount  as  of  such  completion  as 
specified  by  the  person  conducting  the 
physical  change. 

Newly  affected  TR  NOx  Annual  unit 
means  a  unit  that  was  not  a  TR  NOx 
Annual  unit  when  it  began  operating 
but  that  thereafter  becomes  a  TR  NOx 
Annual  unit. 

Operate  or  operation  means,  with 
regard  to  a  unit,  to  combust  fuel. 

Operator  means  any  person  who 
operates,  controls,  or  supervises  a  TR 
NOx  Annual  unit  or  a  TR  NOx  Annual 
source  and  shall  include,  but  not  be 
limited  to,  any  holding  company,  utility 
system,  or  plant  manager  of  such  a  unit 
or  source. 

Owner  means,  with  regard  to  a  TR 
NOx  Annual  source  or  a  TR  NOx 
Annual  unit  at  a  source  respectively, 
any  of  the  following  persons: 

(1)  Any  holder  of  any  portion  of  the 
legal  or  equitable  title  in  a  TR  NOx 
Annual  unit  at  the  source  or  the  TR  NOx 
Annual  unit; 

(2)  Any  holder  of  a  leasehold  interest 
in  a  TR  NOx  Annual  unit  at  the  source 
or  the  TR  NOx  Annual  unit,  provided 
that,  unless  expressly  provided  for  in  a 
leasehold  agreement,  “owner”  shall  not 
include  a  passive  lessor,  or  a  person 
who  has  an  equitable  interest  through 
such  lessor,  whose  rental  payments  are 
not  based  (either  directly  or  indirectly) 
on  the  revenues  or  income  from  such  TR 
NOx  Annual  unit; 

(3)  Any  purchaser  of  power  from  a  TR 
NOx  Annual  unit  at  the  source  or  the  TR 
NOx  Annual  unit  under  a  life-of-the- 
unit,  firm  power  contractual 
arrangement; 


(4)  Provided  that,  for  purposes  of 
applying  the  TR  NOx  Annual  assurance 
provisions  in  §§  97.406(c)(2)  and  97.425, 
if  one  or  more  owners  (as  defined  in 
paragraphs  (1)  through  (3)  of  this 
definition)  of  one  or  more  TR  NOx 
Annual  units  in  a  State  are  wholly 
owned  by  another,  common  owner,  all 
such  owners  shall  be  treated  collectively 
as  a  single  owner  in  the  State. 

Owner’s  assurance  level  means: 

(1)  With  regard  to  a  State  and  control 
f)eriod  for  which  the  State  assurance 
level  is  exceeded  as  described  in 

§  97.406(c)(2)(iii)(A)  and  not  as 
described  in  §  97.406(c)(2)(iii)(B),  the 
owner’s  share  of  the  State  NOx  Annual 
trading  budget  with  the  one-year 
variability  limit  for  the  State  for  such 
control  period;  or 

(2)  With  regard  to  a  State  and  control 
period  for  which  the  State  assurance 
level  is  exceeded  as  described  in 

§  97.406(c)(2)(iii)(B),  the  owner’s  share 
of  the  State  NOx  Annual  trading  budget 
with  the  three-year  variability  limit  for 
the  State  for  such  control  period. 

■  Owner’s  share  means: 

(1)  With  regard  to  a  total  amount  of 
NOx  emissions  from  all  TR  NOx  Annual 
units  in  a  State  during  a  control  period, 
the  total  tonnage  of  NOx  emissions 
during  such  control  period  from  all  of 
the  owner’s  TR  NOx  Annual  units  in  the 
State; 

(2)  With  regard  to  a  State  NOx  Annual 
trading  budget  with  a  one-year 
variability  limit  for  a  control  period,  the 
amount  (rounded  to  the  nearest 
allowance)  equal  to  the. total  amount  of 
TR  NOx  Annual  allowances  allocated 
for  such  control  period  to  all  of  the 
owner’s  TR  NOx  Annual  units  in  the 
State,  multiplied  by  the  sum  of  the  State 
NOx  Annual  trading  budget  under 

§  97.410(a)  and  the  State’s  one-year 
variability  limit  under  §  97.410(b)  and 
divided  by  such  State  NOx  Annual 
trading  budget; 

(3)  With  regard  to  a  State  NOx  Annual 
trading  budget  with  a  three-year 
variability  limit  for  a  control  period,  the 
amount  (rounded  to  the  nearest 
allowance)  equal  to  the  total  amount  of 
TR  NOx  Annual  allowances  allocated 
for  such  control  period  to  all  of  the 
owner’s  TR  NOx  Annual  units  in  the 
State,  multiplied  by  the  sum  of  the  State 
NOx  Annual  trading  budget  under 

§  97.410(a)  and  the  State’s  three-year 
variability  limit  under  §  97.410(b)  and 
divided  by  such  State  NOx  Annual 
trading  budget; 

(4)  Provided  that,  in  the  case  of  a  unit 
with  more  than  one  owner,  the  amount 
of  tonnage  of  NOx  emissions  and  of  TR 
NOx  Annual  allowances  allocated  for  a 
control  period,  with  regard  to  such  unit, 
used  in  determining  each  owner’s  share 
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shall  be  the  amount  (rounded  to  the 
nearest  ton  and  the  nearest  allowance) 
equal  to  the  unit’s  NOx  emissions  and 
allocation  of  such  allowances, 
respectively,  for  such  control  period 
multiplied  by  the  percentage  of 
ownership  in  the  unit  that  the  owner’s 
legal,  equitable,  leasehold,  or 
contractual  reservation  or  entitlement  in 
the  unit  comprises  as  of  December  31  of 
such  control  period; 

(5)  Provided  that,  where  two  or  more 
units  emit  through  a  common  stack  that 
is  the  monitoring  location  from  which 
NOx  mass  emissions  are  reported  for  a 
control  period  for  a  year,  the  amount  of 
tonnage  of  each  unit’s  NOx  emissions 
used  in  determining  each  owner’s  share 
for  such  control  period  shall  be; 

(i)  The  amount  (rounded  to  the 
nearest  ton)  of  NOx  emissions  reported 
at  the  common  stack  multiplied  by  the 
quotient  of  such  unit’s  heat  input  for 
such  control  period  divided  by  the  total 
heat  input  reported  from  the  common 
stack  for  such  control  period; 

(ii)  An  amount  determined  in 
accordance  with  a  methodology  that  the 
Administrator  determines  is  consistent 
with  the  purposes  of  this  definition  and 
whose  adverse  effect  (if  any)  the 
Administrator  determines  will  be  de 
minimis;  or 

,  (iii)  An  amount  approved  by  the 
Administrator  in  response  to  a  petition 
for  an  alternative  requirement  submitted 
in  accordance  with  §  97.435;  and 

(6)  Provided  that,  in  the  case  of  a  unit 
that  operates  during,  but  is  allocated  no 
TR  NOx  Annual  allowances  for,  a 
control  period,  the  unit  shall  be  treated, 
solely  for  purposes  of  this  definition,  as 
being  allocated  an  amount  (rounded  to 
the  nearest  allowance)  of  TR  NOx 
Annual  allowances  for  such  control 
period  equal  to  the  lesser  of — 

(i)  The  unit’s  allowable  NOx  emission 
rate  (in  lb  per  MWe)  applicable  to  such 
control  period,  multiplied  by  a  capacity 
factor  of  0.84  (if  the  unit  is  a  coal-fired 
boiler),  0.15  (if  the  unit  is  a  simple 
combustion  turbine),  or  0.66  (if  the  unit 
is  a  combined  cycle  turbine),  multiplied 
by  the  unit’s  maximum  hourly  load  as 
reported  in  accordance  with  this  subpart 
and  by  8,760  hours/control  period,  and 
divided  by  2,000  Ib/ton;  or 

(ii)  For  a  unit  listed  in  appendix  A  to 
this  subpart,  the  sum  of  the, unit’s  NOx 
emissions  in  the  control  period  in  the 
last  three  years  during  which  the  unit 
operated  during  the  control  period, 
divided  by  three. 

Permanently  retired  means,  with 
regard  to  a  unit,  a  unit  that  is 
unavailable  for  service  and  that  the 
unit’s  owners  and  operators  do  not 
expect  to  return  to  service  in  the  future. 


Permitting  authority  means 
“permitting  authority”  as  defined  in 
§§  70.2  and  71.2  of  this  chapter. 

Potential  electrical  output  capacity 
means  33  percent  of  a  unit’s  maximum 
design  heat  input,  divided  by  3,413  Btu/ 
kWh,  divided  by  1,000  kWh/MWh,  and 
multiplied  by  8,760  hr/yr. 

Receive  or  receipt  o/ means,  when 
referring  to  the  Administrator,  to  come 
into  possession  of  a  document, 
information,  or  correspondence 
(whether  sent  in  hard  copy  or  by 
authorized  electronic  transmission),  as 
indicated  in  an  official  log,  or  by  a 
notation  made  on  the  document, 
information,  or  correspondence,  by  the 
Administrator  in  the  regular  course  of 
business. 

Recordation,  record,  or  recorded 
means,  with  regard  to  TR  NOx  Annual 
allowances,  the  moving  of  TR  NOx 
Annual  allowances  by  the 
Administrator  into,  out  of,  or  between 
Allowance  Management  System 
accounts,  for  purposes  of  allocation, 
transfer,  or  deduction. 

Reference  method  means  any  direct 
test  method  of  sampling  and  analyzing 
for  an  air  pollutant  as  specified  in 
§  75.22  of  this  chapter. 

Replacement,  replace,  or  replaced 
means,  with  regard  to  a  unit,  the 
demolishing  of  a  unit,  or  the  permanent 
retirement  and  permanent  disabling  of  a 
unit,  and  the  construction  of  another 
unit  (the  replacement  unit)  to  be  used 
instead  of  the  demolished  or  retired  unit 
(the  replaced  unit). 

Sequential  use  of  energy  means: 

(1)  For  a  topping-cycle  unit,  the  use 
of  reject  heat  from  electricity  production 
in  a  useful  thermal  energy  application 
or  process;  or 

(2)  For  a  bottoming-cycle  unit,  the  use 

of  reject  heat  from  useful  thermal  energy 
application  or  process  in  electricity 
production.  * 

Serial  number  means,  for  a  TR  NOx 
Annual  allowance,  the  unique 
identification  number  assigned  to  each 
TR  NOx  Annual  allowance  by  the 
Administrator. 

Solid  waste  incineration  unit  means  a 
stationary,  fossil-fuel-fired  boiler  or 
stationary,  fossil-fuel-fired  combustion 
turbine  that  is  a  “solid  waste 
incineration  unit”  as  defined  in  section 
129(g)(1)  of  the  Clean  Air  Act. 

Source  means  all  buildings, 
structures,  or  installations  located  in 
one  or  more  contiguous  or  adjacent 
properties  under  common  control  of  the 
same  person  or  persons.  This  definition 
does  not  change  or  otherwise  affect  the 
definition  of  “major  source,”  “stationary 
source,”  or  “source”  as  set  forth  and 
implemented  in  a  title  V  operating 


permit  program  or  any  other  program 
under  the  Clean  Air  Act. 

State  means  one  of  the  States  or  the 
District  of  Columbia  that  is  subject  to 
the  TR  NOx  Annual  Trading  Program 
pursuant  to  §  52.37(a)  of  this  chapter. 

Submit  or  serve  means  to  send  or 
transmit  a  document,  information,  or 
correspondence  to  the  person  specified 
in  accordance  with  the  applicable 
regulation; 

(1)  In  person; 

(2)  By  United  States  Postal  Service;  or 

(3)  By  other  means  of  dispatch  or 
transmission  and  delivery; 

(4)  Provided  that  compliance  with  any 
“submission”  or  “service”  deadline  shall 
be  determined  by  the  date  of  dispatch, 
transmission,  or  mailing  and  not  the 
date  of  receipt. 

Topping-cycle  unit  means  a  unit  in 
which  the  energy  input  to  the  unit^is 
first  used  to  produce  useful  power, 
including  electricity,  where  at  least 
some  of  the  reject  heat  from  the 
electricity  production  is  then  used  to 
provide  useful  thermal  energy. 

Total  energy  input  means  total  energy 
of  all  forms  supplied  to  a  unit, 
excluding  energy  produced  by  the  unit. 
Each  form  of  energy  supplied  shall  be 
measured  by  the  lower  heating  value  of 
that  form  of  energy  calculated  as 
follows: 

LHV  =  HHV  -  10.55(W  +  9H) 

Where: 

LHV  =  lower  heating  value  of  the  form  of 
energy  in  Btu/lb, 

HHV  =  higher  heating  value  of  the  form  of 
energy  in  Btu/lb, 

W  =  weight  %  of  moisture  in  the  form  of 
energy,  and 

H  =  weight  %  of  hydrogen  in  the  form  of 
energy. 

Total  energy  output  means  the  sum  of 
useful  power  and  useful  thermal  energy 
produced  by  the  unit. 

TR  NOx  Annual  allowance  means  a 
limited  authorization  issued  and 
allocated  by  the  Administrator  under 
this  subpart  to  emit  one  ton  of  NOx 
during  a  control  period  of  the  specified 
calendar  year  for  which  the 
authorization  is  allocated  or  of  any 
calendar  year  thereafter  under  the  TR 
NOx  Annual  Program. 

TR  NOx  Annual  allowance  deduction 
or  deduct  TR  NOx  Annual  allowances 
means  the  permanent  withdrawal  of  TR 
NOx  Annual  allowances  by  the 
Administrator  from  a  compliance 
account,  e.g.,  in  order  to  account  for 
compliance  with  the  TR  NOx  Annual 
emissions  limitation  or  assurance 
provisions. 

TR  NOx  Annual  allowances  held  or 
hold  TR  NOx  Annual  allowances  means 
the  TR  NOx  Annual  allowances  treated 
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as  included  in  an  Allowance 
Management  System  account  as  of  a 
specified  point  in  time 'because  at  that 
time  they;  '  l*' 

(1)  Have  been  recorded  by  the 

Administrator  in  the  account  or 
transferred  into  the  account  by'  a  , 
correctly  submitted,  but'not  yet 
recorded,  TR  NOx  Annual  allowance 
transfer  in  accordance  with  this  subpart; 
and  i .  - 

(2)  Have  not  been  transferred  out  of 
the  account  by  a  correctly  submitted, 
but  not  yet  recorded,  TR  NOx  Annual 
allowance  transfer  in  accordance  with 
this  subpart. 

TR  NOx  Annual  Trading  Program 
means  a  multi-state  NOx  air  pollution 
control  and  emission  reduction  program 
established  by  the  Administrator  in 
accordance  with  this  subpart  and 
52.37(a)  of  this  chapter,  as  a  means  of 
mitigating  interstate  transport  of  fine 
particulates  and  NOx.‘ 

TR  NOx  Annual  emissions  limitation 
means,  for  a  TR  NOx  Annual  source,  the 
tonnage  of  NOx  emissions  authorized  in 
a  control  period  by  the  TR  NOx  Annual 
allowances  available  for  deduction  for 
the  source  under  §  97,424(a)  for  such 
control  period. 

TR  NOx  Annual  source  means  a 
source  that  includes  one  or  more  TR 
NOx  Annual  units. 

TR  NOx  Annual  unit  means  a  unit 
that  is  subject  to  the  TR  NOx  Annual 
Trading  Program  under  §  97.404. 

TR  NOx  Ozone  Season  Trading 
Program  means  a  multi-state  NOx  air 
pollution  control  and  emission 
reduction  program  established  by  the 
Administrator  in  accordance  with 
subpart  BBBBB  of  this  part  and  52.37(b) 
of  tbis  chapter,  as  a  means  of  mitigating 
interstate  transport  of  ozone  and  NOx- 

TR  SO2  Group  1  Trading  Program 
means  a  multi-state  SO2  air  pollution 
control  and  emission  reduction  program 
established  by  the  Administrator  in 
accordance  with  subpart  CCCCC  of  this 
part  and  52.38(b)  of  this  chapter,  as  a 
means  of  mitigating  interstate  transport 
of  fine  particulates  and  SO2. 

TR  SO2  Group  2  Trading  Program 
means  a  multi-state  SO2  air  pollution 
control  and  emission  reduction  program 
established  by  the  Administrator  in 
accordance  with  subpart  DDDDD  of  this 
part  and  52.38(c)  of  this  chapter,  as  a 
means  of  mitigating  interstate  transport 
of  fine  particulates  and  SO2. 

Unit  means  a  stationary,  fossil-fuel- 
fired  boiler,  stationary,  fossil-fuel-fired 
combustion  turbine,  or  other  stationary, 
fpssil-fuel-fired  combustion  device. 


Unit  operating  day  means  a  calendar 
day  in  which  a  unit  combusts  any  fuel. 

Unit  operating  hour  or  Hour  of  unit 
operation  means  an  hour  in  which  a 
unit  combusts  any  fuel. 

Useful  power  means  electricity  or 
mechanical  energy  that  a  unit  makes 
available  for  use,  excluding  any  such 
energy  used  in  the  power  production 
process  (which  process  includes,  but  is 
not  limited  to,  any  on-site  processing  or 
treatment  of  fuel  combusted  at  the  unit 
and  any  on-site  emission  controls). 

Useful  thermal  energy  means  thermal 
energy  that  is: 

(1)  Made  available  to  an  industrial  or 
commercial  process  (not  a  power 
production  process),  excluding  any  heat 
contained  in  condensate  return  or 
makeup  water; 

(2)  Used  in  a  heating  application  (e.g., 
space  heating  or  domestic  hot  water 
heating);  or 

(3)  Used  in  a  space  cooling 
application  (i.e.,  in  an  absorption 
chiller). 

Utility  power  distribution  system 
means  the  portion  of  an  electricity  grid 
owned  or  operated  by  a  utility  and 
dedicated  to  delivering  electricity  to 
customers. 

§  97.403  Measurements,  abbreviations, 
and  acronyms. 

Measurements,  abbreviations,  and 
acronyms  used  in  this  subpart  are 
defined  as  follows: 

Btu — British  thermal  unit 
CO2 — carbon  dioxide 
H2O — water 
hr — ^hour 

kW — kilowatt  electrical 
kWh — kilowatt  hour 
lb — ^pound 

mmBtu — million  Btu 

MWe — megawatt  electrical 

MWh — megawatt  hour 

NOx — nitrogen  oxides 

O2 — oxygen  < 

ppm — parts  per  million 

scfh — standard  cubic  feet  per  hour 

SO2 — sulfur  dioxide 

yr — year 

§  97.404  Applicability. 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section: 

(1)  The  following  units  in  a  State  shall 
be  TR  NOx  Annual  units,  and  any 
source  that  includes  one  or  more  such 
units  shall  be  a  TR  NOx  Annual  source, 
subject  to  the  requirements  of  this 
subpart;  Any  stationary,  fossil-fuel-fired 
boiler  or  stationary,  fossil-fuel-fired 
combustion  turbine  serving  at  any  time, 
since  the  later  of  November  15,  1990  or 
the  start-up  of  the  unit’s  combustion 
chamber,  a  generator  with  nameplate 
capacity  of  more  than  25  MWe 
producing  electricity  for  sale. '  ‘ 


(2)  If  a  stationary  boiler  or  stationary 
combustion  turbine  that,  under 
paragraph  (a)(l)‘df  this  section,  is  not  a 
TR  NOx  Annual  utiihbegins  to  combust 
fossil  fuel  or  to  serve  a  generator  with 
nameplate  capacity  of  more  than  25 
MWe  producing  electricity  for  sale,  the 
unit  shall  become  a  TR  NOx  Annual 
Unit  as  provided  in  paragraph  (a)(1)  of 
this  section  bn  the  first  date  on  which 
it  both  combusts  fossil  fuel  and  serves 
such  generator. 

(b)  Any 'unit  in  a  State  that  otherwise 
is  a  TR  NOx  Annual  unit  under 
paragraph  (a)  of  this  section  and  that 
meets  the  requirements  set  forth  in 
paragraph  (b)(l)(i),  (b)'(2)(i),  or  (b)(2)(ii) 
of  this  section  shall  not  be  a  TR  NOx 
Annual  unit: 

(1) (i)  Any  unit: 

(A)  Qualifying  as  a  cogeneration  unit 
during  the  later  of  1990  or  the  12-month 
period  starting  on  the  date  the  unit  first 
produces  electricity  and  continuing  to 
qualify  as  a  cogeneration  unit;  and 

(B)  Not  serving  at  any  time,  since  the 
later  of  November  15,  1990  or  the  start¬ 
up  of  the  unit’s  combustion  chamber,  a 
generator  with  nameplate  capacity  of 
more  than  25  MWe  supplying  in  any 
calendar  year  more  than  one-third  of  the 
unit’s  potential  electric  output  capacity 
or  219,000  MWh,  whichever  is  greater, 
to  any  utility  power  distribution  system 
for  sale. 

(ii)  If  a  unit  qualifies’as  a  cogeneration 
unit  during  the  later  of  1990  or  the  12- 
month  period  starting  on  the  date  the 
unit  first  produces  electricity  and  meets 
the  requirements  of  paragraphs  (b)(l)(i) 
of  this  section  for  at  least  one  calendar 
year,  but  subsequently  no  longer  meets 
such  qualification  and  requirements,  the 
unit  shall  become  a  TR  NOx  Annual 
unit  starting  on  the  earlier  of  January  1 
after  the  first  calendar  year  during 
which  the  unit  first  no  longer  qualifies 
as  a  cogeneration  unit  or  January  1  after 
the  first  calendar  year  during  which  the 
unit  no  longer  meets  the  requirements  of 
paragraph  (b)(l)(i)(B)  of  this  section. 

(2) (i)  Any  unit  commencing  operation 
before  January  1, 1985: 

(A)  Qualifying  as  a  solid  waste 
incineration  unit  during  the  later  of 
1990  or  the  12-month  period  starting  on 
the  date  the  unit  first  produces 
electricity  and  continuing  to  qualify  as 
a  solid  waste  incineration  unit;  and 

(B)  With  an  average  annual  fuel 
consumption  of  fossil  fuel  for  1985- 
1987  less  than  20  percent  (on  a  Btu 
basis)  and  an  average  annual  fuel 
consumption  of  fossil  fuel  for  any  3 
consecutive  calendar  years  after  1990 
less  than  20  percent  (on  a  Btu  basis). 

(ii)  Any  unit  commencing  operation 
on  or  after  January'!,  1985;  "  ' 
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(A)  Qualifying  as  a  solid  waste 
incineration  unit  during  the  later  of 
1990  or  the  12-nionth  period  starting  on 
the  date  the  unit  first  produces 
electricity  and  continuing  to  qualify  as 
a  solid  waste  incineration  unit;  and 

(B)  With  an  average  annual  fuel 
consumption  of  fossil  fuel  for  the  first 
3  calendar  years  of  operation  less  than 
20  percent  (on  a  Btu  basis)  and  an 
average  annual  fuel  consumption  of 
fossil  fuel  for  any  3  consecutive 
calendar  years  after  1990  less  than  20 
percent  (on  a  Btu  basis). 

(iii)  If  a  unit  qualifies  as  a  solid  waste 
incineration  unit  during  the  later  of 
1990  or  the  12-month  period  starting  on 
the  date  the  unit  first  produces 
electricity  and  meets  the  requirements 
of  paragraph  (b)(2)(i)  or  (ii)  of  this 
section  for  at  least  3  consecutive 
calendar  years,  but  subsequently  no 
longer  meets  such  qualification  and 
requirements,  the  unit  shall  become  a 
TR  NOx  Annual  unit  starting  on  the 
earlier  of  January  1  after  the  first 
calendar  year  during  which  the  unit  first 
no  longer  qualifies  as  a  solid  waste 
incineration  unit  or  January  1  after  the 
first  3  consecutive  calendar  years  after 
1990  for  which  the  unit  has  an  average 
annual  fuel  consumption  of  fossil  fuel  of 
20  percent  or  more. 

(c)  A  certifying  official  of  an  owner  or 
operator  of  any  unit  or  other  equipment 
may  submit  a  petition  (including  any 
supporting  documents)  to  the 
Administrator  at  any  time  for  a 
determination  concerning  the 
applicability,  under  paragraphs  (a)  and 
(b)  of  this  section,  of  the  TR  NOx 
Annual  Trading  Program  to  the  unit  or 
other  equipment. 

(1)  Petition  content.  The  petition  shall 
be  in  writing  and  include  the 
identifieation  of  the  unit  or  other 
equipment  and  the  relevant  facts  about 
the  unit  or  other  equipment.  The 
petition  and  any  other  documents 
provided  to  the  Administrator  in 
connection  with  the  petition  shall 
include  the  following  certification 
statement,  signed  by  the  certifying 
official:  “I  am  authorized  to  make  this 
submission  on  behalf  of  the  owners  and 
operators  of  the  unit  or  other  equipment 
for  which  the  submission  is  made.  1 
certify  under  penalty  of  law  that  I  have 
personally  examined,  and  am  familiar 
with,  the  statements  and  information 
submitted  in  this  document  and  all  its 
attachments.  Based  on  my  inquiry  of 
those  individuals  with  primary 
responsibility  for  obtaining  the 
information,  I  certify  that  the  statements 
and  information  are  to  the  best  of  my 
knowledge  and  belief  true,  accurate,  and 
complete.  I  am  aware  that  there  are 
significant  penalties  for  submitting,  false 


statements  and  information  or  omitting 
required  statements  and  information, 
including  the  possibility  of  fine  or 
imprisonment.” 

(2)  Response.  The  Administrator  will 
issue  a  written  response  to  the  petition 
and  may  request  supplemental 
information  determined  by  the 
Administrator  to  be  relevant  to  such 
petition.  The  Administrator’s 
determination  concerning  the 
applicability,  under  paragraphs  (a)  and 
(b)  of  this  section,  of  the  TR  NOx 
Annual  Trading  Program  to  the  unit  or 
other  equipment  shall  be  binding  on  any 
permitting  authority  unless  the 
Administrator  determines  that  the 
petition  or  other  documents  or 
information  provided  in  connection 
with  the  petition  contained  significant, 
relevant  errors  or  omissions. 

§  97.405  Retired  unit  exemption. 

(a) (1)  Any  TR  NOx  Annual  unit  that 
is  permanently  retired  and  is  not  a  TR 
NOx  Annual  opt-in  unit  shall  be  exempt 
from  §  97.406(b)  and  (c)(1),  §  97.424, 
and  §§  97.430  through  97.435. 

(2)  The  exemption  under  paragraph 
(a)(1)  of  this  section  shall  become 
effective  the  day  on  which  the  TR  NOx 
Annual  unit  is  permanently  retired. 
Within  30  days  of  the  unit’s  permanent 
retirement,  the  designated 
representative  shall  submit  a  statement 
to  the  Administrator.  The  statement 
shall  state,  in  a  format  prescribed  by  the 
Administrator,  that  the  unit  was 
permanently  retired  on  a  specified  date 
and  will  comply  with  the  requirements 
of  paragraph  (b)  of  this  section. 

(b)  Special  provisions.  (1)  A  unit 
exempt  under  paragraph  (a)  of  this 
section  shall  not  emit  any  NOx,  starting 
on  the  date  that  the  exemption  takes 
effect. 

(2)  For  a  period  of  5  years  ft-om  the 
date  the  records  are  created,  the  owners 
and  operators  of  a  unit  exempt  under 
paragraph  (a)  of  this  section  shall  retain, 
at  the  source  that  includes  the  unit, 
records  demonstrating  that  the  unit  is 
permanently  retired.  The  5-year  period 
for  keeping  records  may  be  extended  for 
cause,  at  any  time  before  the  end  of  the 
period,  in  writing  by  the  Administrator. 
The  owners  and  operators  bear  the 
burden  of  proof  that  the  unit  is 
permanently  retired. 

(3)  The  owners  and  operators  and,  to 
the  extent  applicable,  the  designated 
representative  of  a  unit  exempt  under 
paragraph  (a)  of  this  section  shall 
comply  with  the  requirements  of  the  TR 
NOx  Annual  Trading  Program 
concerning  all  periods  for  which  the 
exemption  is  not  in  effect,  even  if  such 
requirements  arise,  or  must  be  complied 
with,  after  the  exemption  takes  effect. 


(4)  A  unit  exempt  under  paragraph  (a) 
of  this  section  shall  lose  its  exemption 
on  the  first  date  on  which  the  unit 
resumes  operation.  Such  unit  shall  be 
treated,  for  purposes  of  applying 
allocation,  monitoring,  reporting,  and 
recordkeeping  requirements  under  this 
subpart,  as  a  unit  that  commences 
commercial  operation  on  the  first  date 
on  which  the  unit  resumes  operation. 

§  97.406  Standard  requirements. 

(a)  Designated  representative 
requirements.  The  owners  and  operators 
shall  comply  with  the  requirement  to 
have  a  designated  representative,  and 
may  have  an  alternate  designated  ’ 
representative,  in  accordance  with 
§§97.413  through  97.418. 

(b)  Emissions  monitoring,  reporting, 
and  recordkeeping  requirements.  (1) 

The  owners  and  operators,  and  the 
designated  representative,  of  each  TR 
NOx  Annual  source  and  each  TR  NOx 
Annual  unit  at  the  source  shall  comply 
with  the  monitoring,  reporting,  and 
recordkeeping  requirements  of  §§  97.430 
through  97.435. 

(2)  The  emissions  data  determined  in 
accordance  with  §§  97.430  through 
97.435  shaH  be  used  to  calculate 
allocations  of  TR  NOx  Annual 
allowances  under  §§  97.411(a)(2)  and  (b) 
and  97.412  and  to  determine 
compliance  with  the  TR  NOx  Annual 
emissions  limitation  and  assurance 
provisions  under  paragraph  (c)  of  this 
section,  provided  that,  for  each 
monitoring  location  from  which  mass 
emissions  are  reported,  the  mass 
emissions  amount  used  in  calculating 
such  allocations  and  determining  such 
compliance  shall  be  the  mass  emissions 
amount  for  the  monitoring  location 
determined  in  accordance  with 
§§  97.430  through  97.435  and  rounded 
to  the  nearest  ton,  with  any  firaction  of 
a  ton  less  than  0.50  being  deemed  to  be 
zero. 

(c)  NOx  emissions  requirements.  (1) 

TR  NOx  Annual  emissions  limitation,  (i) 
As  of  the  allowance  transfer  deadline  for 
a  control  period,  the  owners  and 
operators  of  each  TR  NOx  Annual 
source  and  each  TR  NOx  Annual  unit  at 
the  source  shall  hold,  in  the  source’s 
compliance  account,  TR  NOx  Annual 
allowances  available  for  deduction  for 
such  control  period  under  §  97.424(a)  in 
an  amount  not  less  than  the  tons  of  total 
NOx  emissions  for  such  control  period 
from  all  TR  NOx  Annual  units  at  the 
source. 

(ii)  If  a  TR  NOx  Annual  source  emits 
NOx  during  any  control  period  in  excess 
of  the  TR  NOx  Annual  emissions 
limitation  set  forth  in  paragraph  (c)(l)(i) 
of  this  section,  then: 
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(A)  The  owners  and  operators  of  the 
source  and  each  TR  NOx  Annual  unit  at 
the  source  shall  hold  the  TR  NOx 
Annual  allowances  requited  for 
deduction  under  §  97.424(d)  and  pay 
any  fine,  penalty,  or  assessment  or 
comply  with  any  other  remedy  imposed, 
for  the  same  violations,  under  the  Clean 
Air  Act;  and 

(B)  Each  ton  of  such  excess  emissions 
and  each  day  of  such  control  period 
shall  constitute  a  separate  violation  of 
this  subpart  and  the  Clean  Air  Act. 

(2)  TR  NOx  Annual  assurance 
provisions,  (i)  If  the  total  amount  of 
NOx  emissions  from  all  TR  NOx  Annual 
units  in  a  State  during  a  control  period 
in  2014  or  any  year  thereafter  exceeds 
the  State  assurance  level  as  described  in 
paragraph  (c)(2)(iii)  of  this  section,  then 
each  owner  whose  share  of  such  NOx 
emissions  during  such  control  period 
exceeds  the  owner’s  assurance  level  for 
the  State  and  such  control  period  shall 
hold,  in  a  compliance  account 
designated  by  the  owner  in  accordance 
with  §  97.425(b)(4)(ii),  TR  NOx  Annual 
allowances  available  for  deduction  for 
such  control  period  under  §  97.425(a)  in 
an  amount  equal  to  the  product,  as 
determined  by  the  Administrator  in 
accordance  with  §  97.425(b),  of 
multiplying — 

(A)  The  quotient  (rounded  to  the 
nearest  whole  number)  of  the  amount  by 
which  the  owner’s  share  of  such  NOx 
emissions  exceeds  the  owner’s 
assurance  level  divided  by  the  sum  of 
the  amounts,  determined  for  all  such 
owners,  by  which  each  owner’s  share  of 
such  NOx  emissions  exceeds  that 
owner’s  assurance  level;  and 

(B)  The  amount  by  which  total  NOx 
emissions  for  all  TR  NOx  Annual  units 
in  the  State  for  such  control  period 
exceed  the  State  assurance  level  as 
determined  in  accordance  with 
paragraph  (c)(2)(iii)  of  this  section. 

(ii)  The  owner  shall  hold  the  TR  NOx 
Annual  allowances  required  under 
paragraph  (c)(2)(i)  of  this  section,  as  of 
midnight  of  November  1  (if  it  is  a 
business  day),  or  midnight  of  the  first 
business  day  thereafter  (if  November  1 
is  not  a  business  day),  immediately  after 
such  control  period. 

(iii)  The  total  amount  of  NOx 
emissions  from  all  TR  NOx  Annual 
units  in  a  State  during  a  control  period 
in  2014  or  any  year  thereafter  exceeds 
the  State  assurance  level: 

(A)  If  such  total  amount  of  NOx 
emissions  exceeds  the  sum,  for  such 
control  period,  of  the  State  NOx  Annual 
trading  budget  and  the  State’s  one-year 
variability  limit  under  §  97.410(b);  or 

(B)  If,  with  regard  to  a  control  period 
in  2016  or  any  year  thereafter,  the  sum, 
divided  by  three,  of  such  total  amount 


of  NOx  emissions  and  the  total  amounts 
of  NOx  emissions  from  all  TR  NOx 
Annual  units  in  the  State  dilring  the 
control  periods  in  the  immediately 
preceding  two  years  exceeds  the  sum, 
for  such  control  period,  of  the  State  NOx 
Annual  trading  budget  and  the  State’s 
three-year  variability  limit  under 
§  97.410(b); 

(C)  Provided  that  the  amount  by 
which  such  total  amount  of  NOx 
emissions  exceeds  the  State  assurance 
level  shall  be  the  greater  of  the  amounts 
of  the  exceedance  calculated  under 
paragraph  (c)(2)(iii)(A)  of  this  section 
and  under  paragraph  (c)(2)(iii)(B)  of  this 
section. 

(iv)  It  shall  not  be  a  violation  of  this 
subpart  or  of  the  Clean  Air  Act  if  the 
total  amount  of  NOx  emissions  from  all 
TR  NOx  Annual  units  in  a  State  during 
a  control  period  exceeds  the  State 
assurance  level  or  if  an  owner’s  share  of 
total  NOx  emissions  from  the  TR  NOx 
Annual  units  in  a  State  during  a  control 
period  exceeds  the  owner’s  assurance 
level. 

(v)  To  the  extent  an  owner  fails  to 
hold  TR  NOx  Annual  allowances  for  a 
control  period  in  accordance  with 
paragraphs  (c)(2)(i)  and  (ii)  of  this 
section, 

(A)  The  owner  shall  pay  any  fine, 
penalty,  or  assessment  or  comply  with 
any  other  remedy  imposed  under  the 
Clean  Air  Act;  and 

(B)  Each  TR  NOx  Annual  allowance 
that  the  owner  fails  to  hold  for  a  control 
period  in  accordance  with  paragraphs 

(c)(2)(i)  and  (ii)  of  this  section  and  each 
day  of  such  control  period  shall 
constitute  a  separate  violation  of  this 
subpart  and  the  Clean  Air  Act. 

(3)  Compliance  periods.  A  TR  NOx 
Annual  unit  shall  be  subject  to  the 
requirements: 

(i)  Under  paragraph  (c)(1)  of  this 
section  for  the  control  period  starting  on 
the  later  of  January  1,  2012  or  the 
deadline  for  meeting  the  unit’s  monitor 
certification  requirements  under 
§  97.430(b)  and  for  each  control  period 
.  thereafter:  and 

•  (ii)  Under  paragraph  (c)(2)  of  this 
section  for  the  control  period  starting  on 
the  later  of  January  1,  2014  or  the 
deadline  for  meeting  the  unit’s  monitor 
certification  requirements  under 
§  97.430(b)  and  for  each  control  period 
thereafter. 

(4)  Vintage  of  deducted  allowances.  A 
TR  NOx  Annual  allowance  shall  not  be 
deducted,  for  compliance  with  the 
requirements  under  paragraphs  (c)(1) 
and  (2)  of  this  section,  for  a  control 
period  in  a  calendar  year  before  the  year 
for  which  the  TR  NOx  Annual 
allowance  was  allocated. 


(5)  Allowance  Management  System 
requirements.  Each  TR  NOx  Annual 
allowance  shall  be  held  in,  deducted 
fi'om,  or  transferred  into,  out  of,  or 
between  Allowance  Management 
System  accounts  in  accordance  with 
this  subpart. 

(6)  Limited  authorization,  (i)  A  TR 
NOx  Annual  allowance  is  a  limited 
authorization  to  emit  one  ton  of  NOx  in 
accordance  with  the  TR  NOx  Annual 
Trading  Program. 

(ii)  Notwithstanding  any  other 
provision  of  this  subpart,  the 
Administrator  has  the  authority  to 
terminate  or  limit  such  authorization  to 
the  extent  the  Administrator  determines 
is  necessary  or  appropriate  to 
implement  any  provision  of  the  Clean 
Air  Act. 

(7)  Property  right.  A  TR  NOx  Annual 
allowance  does  not  constitute  a  property 
right. 

(d)  Title  V  Permit  requirements.  (1)  No 
title  V  permit  revision  shall  be  required 
for  any  allocation,  holding,  deduction, 
or  transfer  of  TR  NOx  Annual 
allowances  in  accordance  with  this 
subpart. 

(2)  A  description  of  whether  a  unit  is 
required  to  monitor  and  report  NOx 
emissions  using  a  continuous  emission 
monitoring  system  (under  subpart  H  of 
part  75  of  this  chapter),  an  excepted 
monitoring  system  (under  appendices  D 
and  E  to  part  75  of  this  chapter),  a  low 
mass  emissions  excepted  monitoring 
methodology  (under  §  75.19  of  this 
chapter),  or  an  alternative  monitoring 
system  (under  subpart  E  of  part  75  of 
this  chapter)  in  accordance  with 
§§  97.430  through  97.435  may  be  added 
to,  or  changed  in,  a  title  V  permit  using 
minor  permit  modification  procedures 
in  accordance  with  §§  70.7(e)(2)  and 
71.7(e)(1)  of  this  chapter,  provided  that 
the  requirements  applicable  to  the 
described  monitoring  and  reporting  (as 
added  or  changed,  respectively)  are 
already  incorporated  in  such  permit. 
This  paragraph  explicitly  provides  that 
the  addition  of,  or  change  to,  a  unit’s 
description  as  described  in  the  prior 
sentence  is  eligible  for  minor  permit 
modification  procedures  in  accordance 
with  §§  70.7(e)(2)(i)(B)  and 
71.7(e)(l)(i)(B)  of  this  chapter. 

(e)  Additional  recordkeeping  and 
reporting  requirements.  (1)  Unless 
otherwise  provided,  the  owners  and 
operators  of  each  TR  NOx  Annual 
source  and  each  TR  NOx  Annual  unit  at 
the  source  shall  keep  on  site  at  the 
source  each  of  the  following  documents 
(in  hardcopy  or  electronic  format)  for  a 
period  of  5  years  from  the  date  the 
document  is  created.  This  period  may 
be  extended  for  cause,  at  any  time 
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before  the  end  of  5  years,  in  writing  by 
the  Administrator. 

(1)  The  certificate  of  representation 
under  §  97.416  for  the  designated 
representative  for  the  source  and  each 
TR  NOx  Annual  unit  at  the  source  and 
all  documents  that  demonstrate  the 
truth  of  the  statements  in  the  certificate 
of  representation;  provided  that  the 
certificate  and  documents  shall  be 
retained  on  site  at  the  source  beyond 
such  5-year  period  until  such 
documents  are  superseded  because  of 
the  submission  of  a  new  certificate  of 
representation  under  §  97.416  changing 
the  designated  representative. 

(ii)  All  emissions  monitoring 
information,  in  accordance  with  this 
subpart. 

(iii)  Copies  of  all  reports,  compliance 
certifications,  and  other  submissions 
and  all  records  made  or  required  under, 
or  to  demonstrate  compliance  with  the 
requirements  of,  the  TR  NOx  Annual 
Trading  Program,  including  any 
monitoring  plans  and  monitoring 
system  certification  and  recertification 
applications. 

(2)  The  designated  representative  of  a 
TR  NOx  Annual  source  and  each  TR  _ 
NOx  Annual  unit  at  the  source  shall 
make  all  submissions  required  under 
the  TR  NOx  Annual  Trading  Program, 
including  any  submissions  required  for 
compliance  with  the  TR  NOx  Annual 
assurance  provisions.  This  requirement 


does  not  change,  create  an  exemption 
from,  or  or  otherwise  affect  the 
responsible  official  submission 
requirements  under  a  title  V  operating 
permit  program  in  parts  70  and  71  of 
this  chapter. 

(f)  Liability.  (1)  Any  provision  of  the 
TR  NOx  Annual  Trading  Program  that 
applies  to  a  TR  NOx  Annual  source  or 
the  designated  representative  of  a  TR 
NOx  Annual  source  shall  also  apply  to 
the  owners  and  operators  of  such  source 
and  of  the  TR  NOx  Annual  units  at  the 
source. 

(2)  Any  provision  of  the  TR  NOx 
Annual  Trading  Program  that  applies  to 
a  TR  NOx  Annual  unit  or  the  designated 
representative  of  a  TR  NOx  Annual  unit 
shall  also  apply  to  the  owners  and 
operators  of  such  unit. 

(g)  Effect  on  other  authorities.  No 
provision  of  the  TR  NOx  Annual 
Trading  Program  or  exemption  under 
§  97.405  shall  be  construed  as 
exempting  or  excluding  the  owners  and 
operators,  and  the  designated 
representative,  of  a  TR  NOx  Annual 
source  or  TR  NOx  Annual  unit  from 
compliance  with  any  other  provision  of 
the  applicable,  approved  State 
implementation  plan,  a  federally 
enforceable  permit,  or  the  Clean  Air  Act. 

§97.407  Computation  of  time.  '♦» 

(a)  Unless  otherwise  stated,  any  time 
period  scheduled,  under  the  TR  NOx 


State 


Alabama . 

Connecticut  . 

Delaware . 

District  of  Columbia 

Florida  . 

Georgia  . 

Illinois  . 

Indiana  . 

Iowa  . 

Kansas  . 

Kentucky  . 

Louisiana . 

Maryland  . 

Massachusetts  . 

Michigan . 

Minnesota  . 

Missouri . 

Nebraska . 

New  Jersey  . . 

New  York  . 

North  Carolina . 

Ohio  . 

Pennsylvania . 

South  Carolina  . 

Tennessee  . 

Virginia  . 

West  Virginia . . 

Wisconsin . 


Annual  Trading  Program,  t«  begin  on 
the  occurrence  of  an  act  or  event  shall 
begin  on  the  day  the  act  or  event  occurs. 

(b)  Unless  otherwise  stated,  any  time 
period  scheduled,  under  the  TR  NOx 
Annual  Trading  Program,  to  begin 
before  the  occurrence  of  an  act  or  event 
shall  be  computed  so  that  the  period 
ends  the  day  before  the  act  or  event 
occurs. 

(c)  Unless  otherwise  stated,  if  the  final 
day  of  any  time  period,  under  the  TR 
NOx  Annual  Trading  Program,  falls  on 

a  weekend  or  a  State  or  Federal  holiday, 
the  time  period  shall  be  extended  to  the 
next  business  day. 

§97.408  Administrative  appeal 
procedures. 

The  administrative  appeal  procedures 
for  decisions  of  the  Administrator  under 
the  TR  NOx  Annual  Trading  Program 
are  set  forth  in  part  78  of  this  chapter. 

§  97.409  [Reserved] 

§97.410  State  NOx  Annual  trading 
budgets,  new-unit  set-asides,  and  variability 
limits. 

(a)  The  State  NOx  Annual  trading 
budgets  and  new-unit  set-asides  for 
allocations  of  TR  NOx  Annual 
allowances  for  the  control  periods  in 
2012  and  thereafter  are  as  follows; 


NOx  annual 
trading  budget 
(tons)  * 

New-unit 

set-aside 

(tons) 

For  2012  and 
thereafter 

For  2012  and 
thereafter 

69,169 

2,075 

2,775 

83 

6,206 

186 

170 

5 

120,001 

3,600 

73,801 

2,214 

56,040 

1 ,681 

115,687 

1  3,471 

46,068 

1  1,382 

51,321 

1  1,540 

74,117 

1  2,224 

43,946 

i  1,318 

17,044 

I  511 

5,960 

i  179 

64,932 

;  1 ,948 

41,322 

1 ,240 

57,681 

j  1,730 

43,228 

j  1 ,297 

1 1 ,826 

1  355 

23,341 

1  700 

51,800 

i  1,554 

97,313 

i  2,919 

113,903 

3,417 

33,882 

I  1,016 

28,362 

1  851 

29,581 

j  887 

51,990 

1 ,560 

44,846 

1,345 
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• 

State 

NOx  annual 
trading  budget 
(tdhs)* 

New-unit 

set-aside 

(tons) 

For  2012  and 
thereafter 

For  2012  and 
thereafter 

Total . 

1,376,312 

41,288 

’Without  variability  limits. 


(b)  The  States’  one-year  and  three-year  periods  in  2014  and  thereafter  are  as 
variability  limits  for  the  State  NOx  follows: 

Annual  trading  budgets  for  the  control 


State 

One-year 

variability 

limits 

Three-year 

variability 

limits 

2014  and 
thereafter 
(tons) 

2016  and 
thereafter 
(tons) 

Alabama . 

6,917 

3,993 

Connecticut  . 

5,000 

2,887 

Delaware . 

5,000 

2,887 

District  of  Columbia  . 

5,000 

2,887 

Florida  . 

12,000 

6,928 

Georgia  . 

7,380 

4,261 

Illinois . 

5,604 

3,235 

Indiana  . 

11,569 

6,679 

Iowa  . 

5,000 

2,887 

Kansas  . 

5,132 

2,963 

Kentucky  . 

7,412 

4,279 

Louisiana . 

5,000 

2,887 

Maryland  . 

5,000 

2,887 

Massachusetts  . 

. 

5,000 

2,887 

Michigan . 

6,493 

3,749 

Minnesota  . . 

5,000 

2,887 

Missouri . . . . . . . 

-  5,768 

3,330 

Nebraska . 

5^000 

2,887 

New  Jersey  . 

5^000 

2,887 

New  York  . 

5^000 

2,887 

North  Carolina . 

5’ 180 

2,991 

Ohio  . . . 

9731 

5’618 

Pennsylvania . 

11,390 

6’576 

South  Carolina  . 

5,000 

2,887 

Tennessee  . 

5.000 

2,887 

Virginia  . 

5,000 

2,887 

West  Virginia . . 

5,199 

3,002 

Wisconsin . 

5,000 

2,887 

§  97.41 1  Timing  requirements  for  TR  NOx 

allocated  the  TR  NOx  Annual 

accordance  with  §  97.412,  for  the 

Annual  allowance  allocations. 

(a)  Existing  units.  (1)  TR  NOx  Annual 
allowances  are  allocated,  for  the  control 
periods  in  2012  and  each  year 
thereafter,  as  set  forth  in  appendix  A  to 
this  subpart.  Listing  a  unit  in  such 
appendix  does  not  constitute  a 
determination  that  the  unit  is  a  TR  NOx 
Annual  unit,  and  not  listing  a  unit  in 
such  appendix  does  not  constitute  a 
determination  that  the  unit  is  not  a  TR 
NOx  Annual  unit. 


allowances  set  forth  in  appendix  A  to 
this  subpart  for  the  unit  for  the  control 
periods  in  the  seventh  year  after  the  first 
such  year  and  in  each  year  after  that 
seventh  year.  All  TR  NOx  Annual 
allowances  that  would  otherwise  have 
been  allocated  to  such  unit  will  be 
allocated  to  the  new  unit  set-aside  for 
the  respective  years  involved.  If  such 
unit  resumes  operation,  the 
Administrator  will  allocate  TR  NOx 
Annual  allowances  to  the  unit  in 


control  period  in  the  year  of  the 
applicable  calculation  deadline  under 
this  paragraph  and  will  promulgate  a 
notice  of  availability  of  the  results  of  the 
calculations. 

(2)  For  each  notice  of  data  availability 
required  in  paragraph  (b)(1)  of  this 
section,  the  Administrator  will  provide 
an  opportunity  for  submission  of 
objections  to  the  calculations  referenced 
in  such  notice. 


(2)  Notwithstanding  paragraph  (a)(1) 
of  this  section,  if  a  unit  listed  in 
appendix  A  to  this  subpart  as  being 
allocated  TR  NOx  Annual  allowances 
does  not  operate,  starting  after  2011, 
during  the  control  period  in  three 
consecutive  years,  such  unit  will  not  be 


accordance  with  paragraph  (b)  of  this 
section. 

(b)  New  units.  (1)  By  July  1,  2012  and 
July  1  of  each  year  thereafter,  the 
Administrator  will  calculate  the  TR 
NOx  Annual  allowance  allocation  for 
each  TR  NOx  Annual  unit,  in 


(i)  Objections  shall  be  submitted  by 
the  deadline  specified  in  such  notice 
and  shall  be  limited  to  addressing 
whether  the  calculations  are  in 
accordance  with  §97.412  and 
§§  97.406(b)(2)  and  97.430  through 
97.435. 
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(ii)  The  Administrator  will  adjust  the 
calculations  to  the  extent' necessary  to 
ensure  that  they  are  in  accordance  with 
the  provisions  refer^ced  in  paragraph 
(bK2)(i)  of  this  section.' By  September  1 
immediately  after  the  promulgation  of 
such  notice,  the  Administrator  will 
promulgate  a  notice  of  availability  of 
any  adjustments  that  the  Administrator 
determines  to  be  necessary  and  the 
reasons  for  accepting  or  rejecting  any 
objections  submitted  in* accordance  with 
paragraph  (bK2)(i)  of  this  section. 

(c)  Units  that  are  not  TR  NOx  Annual 
units.  For  each  control  period  in  2012 
and  thereafter,  if  the  Administrator 
determines  that  TR  NOx  Annual 
allowances  were  allocated  under 
paragraph  (a)  of  this  section  for  the 
control  period  to  a  recipient  that  is  not 
actually  a  TR  NOx  Annual  unit  under 
§  97.404  as  of  January  1,  2012  or  whose 
deadline  for  meeting  monitor 
certification  requirements  under 
§  97.430(b)(1)  and  (2)  is  after  January  1 , 
2012  or  if  the  Administrator  determines 
that  TR  NOx  Annual  allowances  were 
allocated  under  paragraph  (b)  of  this 
section  and  §  97.412  for  the  control 
period  to  a  recipient  that  is  not  actually 
a  TR  NOx  Annual  unit  under  §  97.404 
as  of  January  1  of  the  control  period, 
then  the  Administrator  will  notify  the- 
designated  representative  and  will  act  in 
accordance  with  the  following 
procedures: 

(1)  Except  as  provided  in  paragraph 
(c)(2)  or  (3)  of  this  section,  the 
Administrator  will  not  record  such  TR 
NOx  Annual  allowances  under  §97.421. 

(2)  If  the  Administrator  already 
recorded  such  TR  NOx  Annual 
allowances  under  §  97.421  and  if  the 
Administrator  makes  such 
determination  before  making  deductions 
for  the  source  that  includes  such 
recipient  under  §  97.424(b)  for  such 
control  period,  then  the  Administrator 
will  deduct  from  the  account  in  which 
such  TR  NOx  Annual  allowances  were 
recorded  an  amount  of  TR  NOx  Annual 
allowances  allocated  for  the  same  or  a 
prior  control  period  equal  to  the  amount 
of  such  already  recorded  TR  NOx 
Annual  allowances.  The  authorized 
account  representative  shall  ensure  that 
there  are  sufficient  TR  NOx  Annual 
allowances  in  such  account  for 
completion  of  the  deduction. 

(3)  If  the  Administrator  already 
recorded  such  TR  NOx  Annual 
allowance?  under  §97.421  and  if  the 
Administrator  makes  such 
determination  after  making  deductions 
for  the  source  that  includes  such 
recipient  under  §  97.424(b)  for  such 
control  period,  thqn  the  Administrator 
will  not  make  any  deduction  to  take 


account  of  such  already  recorded  TR 
NOx  Annual  allowances. 

(4)  The  Administrator  will  transfer  the 
TR  NOx  Annual  allowances  that  are  not 
recorde^,  or  that  are  deducted,  in 
accordance  with  paragraphs  (c)(1)  and 
(2)  of  this  section  to  the  new  unit  set- 
aside,  for  the  State  in  which  such 
recipient  is  located,  for  the  control 
period  in  the  year  of  such  transfer  if  the 
notice  required  in  paragraph  (b)(1)  of 
this  section  for  the  control  period  in  that 
year  has  not  been  promulgated  or,  if 
such  notice  has  been  promulgated,  in 
the  next  year. 

§97.412  TR  NOx  Annual  allowance 
allocations  for  new  units. 

(a)  For  each  control  period  in  2012 
and  thereafter,  the  Administrator  will 
allocate,  in  accordance  with  the 
following  procedures,  TR  NOx  Annual 
allowances  to  TR  NOx  Annual  units  in 
a  State  that  are  not  listed  in  appendix 
A  to  this  subpart,  to  TR  NOx  Annual 
units  that  are  so  listed  and  whose 
allocation  of  NOx  Annual  allowances 
for  such  control  period  is  covered  by 
§  97.411(c)(1)  or  (2),  and  to  TR  NOx 
Annual  units  that  are  so  listed  and, 
pursuant  to  §  97.41  l(a)(2-),  are  not 
allocated  TR  NOx  Annual  allowances 
for  such  control  period  but  operate 
during  the  immediately  preceding 
control  period: 

(1)  The  Administrator  will  establish  a 
separate  new  unit  set-aside  for  each 
State  for  each  control  period  in  a  given 
year.  Each  new  unit  set-aside  will  be 
allocated  TR  NOx  Annual  allowances  in 
an  amount  equal  to  the  applicable 
amount  of  tons  of  NOx  emissions  as  set 
forth  in  §  97.410(a).  Each  new  unit  set- 
aside  will  be  allocated  additional  TR 
NOx  Annual  allowances  in  accordance 
with  §  97.411(a)(2)  and  (c)(4). 

(2)  The  designated  representative  of 
such  TR  NOx  Annual  unit  may  submit 
to  the  Administrator  a  request,  in  a 
format  prescribed  by  the  Administrator, 
to  be  allocated  TR  NOx  Annual 
allowances  for  a  control  period,  starting 
with  the  later  of  the  control  period  in 
2012,  the  first  control  period  after  the 
control  period  in  which  the  TR  NOx 
Annual  unit  commences  commercial 
operation  (for  a  unit  not  listed  in 
appendix  A  to  this  subpart),  or  the  first 
control  period  after  the  control  period  in 
which  the  unit  resumes  operation  (for  a 
unit  listed  in  appendix  A  of  this 
subpart)  and  for  each  subsequent 
control  period. 

(i)  The  request  must  be  submitted  on 
or  before  May  1  of  the  first  control 
period  for  which  TR  NOx  Annual 
allowances  are  sought  and  after  the  date 
on  which  the  TR  NOx  Annual  unit 
commences  commercial  operation  (for  a 


unit  not  listed  in  appendix  A  of  Ihis 
subpart)  or  on  which  the  unit  resumes 
operation  (for  a  unit  listed  in  appendix 
A  of  this  subpart). 

(ii)  For  each  control  period  for  which 
an  allocation  is  sought,  the  request  must 
be  for  TR  NOx  Annual  allowances  in  an 
amount  equal  to  the  unit’s  total  tons  of 
NOx  emissions  during  the  immediately 
preceding  control  period. 

(3)  The  Administrator  will  review 
each  TR  NOx  Annual  allowance 
allocation  request  under  paragraph 
(a)(2)  of  this  section  and  will  accept  the 
request  only  if  it  meets  the  requirements 
of  paragraph  (a)(2)  of  this  section.  The 
Administrator  will  allocate  TR  NOx 
Annual  allowances  for  each  control 
period  pursuant  to  an  accepted  request 
as  follows: 

(i)  After  May  1  of  such  control  period, 
the  Administrator  will  determine  the 
sum  of  the  TR  NOx  Annual  allowances 
requested  in  all  accepted  allowance 
allocation  requests  for  such  control 
period. 

(ii)  If  the  amount  of  TR  NOx  Annual 
allowances  in  the  new  unit  set-aside  for 
such  control  period  is  greater  than  or 
equal  to  the  sum  under  paragraph 
(a)(3)(i)  of  this  section,  then  the 
Administrator  will  allocate  the  amount 
of  TR  NOx  Annual  allowances 
requested  to  each  TR  NOx  Annual  unit 

‘covered  by  an  accepted  allowance 
allocation  request. 

(iii)  If  the  amount  of  TR  NOx  Annual 
allowances  in  the  new  unit  set-aside  for  • 
such  control  period  is  less  than  the  sum 
under  paragraph  (a)(3)(i)  of  this  section, 
then  the  Administrator  will  allocate  to 
each  TR  NOx  Annual  unit  covered  by  an 
accepted  allowance  allocation  request 
the  amount  of  the  TR  NOx  Annual 
allowances  requested,  multiplied  by  the 
amount  of  TR  NOx  Annual  allowances 
in  the  new  unit  set-aside  for  such 
control  period,  divided  by  the  sum 
determined  under  paragraph  (a)(3)(i)  of 
this  section,  and  rounded  to  the  neanjst 
allowance. 

(iv)  The  Administrator  will  notify, 
through  the  promulgation  of  the  notices 
of  data  availability  described  in 

§  97.411(b),  each  designated 
representative  that  submitted  an 
allowance  allocation  request  of  the 
amount  of  TR  NOx  Annual  allowances 
(if  any)  allocated  for  such  control  period 
to  the  TR  NOx  Annual  unit  covered  by 
the  req^uest. 

(bj  It,  after  completion  of  the 
procedures  under  paragraph  (a)(4)  of 
this  section  for  a  control  period,  any 
unallocated  TR  NOx  Annual  allowances 
remain  in  the  new  unit  set-aside  under 
paragraph  (a)  of  this  section  for  a  State 
for  such  control  period,  the 
Administrator  will  allocate  to  each  TR 


45378 


Federal  Register/ Vol.  75,  No.  147 /Monday,  August  2,  2010 /Proposed  Rules 


NOx  Annual  unit  that  is  in  the  State,  is 
listed  in  appendix  A  to  this  subpart,  and 
continues  to  be  allocated  TR  NOx 
Annual  allowances  for  such  control 
period  in  accordance  with 
§  97.411(a)(2),  an  amount  of  TR  NOx 
Annual  allowances  equal  to  the 
following:  The  total  amount  of  such 
remaining  unallocated  TR  NOx  Annual 
allowances  in  such  new  unit  set-aside, 
multiplied  by  the  unit’s  allocation 
under  §  97.411(a)  for  such  control 
period,  divided  by  the  remainder  of  the 
amount  of  tons  in  the  applicable  State 
NOx  Annual  trading  budget  minus  the 
amount  of  tons  in  such  new  unit  set- 
aside,  and  rounded  to  the  nearest  . 
allowance. 

§  97.41 3  Authorization  of  designated 
representative  and  alternate  designated 
representative. 

(a)  Except  as  provided  under  §97.415, 
each  TR  NOx  Annual  source,  including 
all  TR  NOx  Annual  units  at  the  source, 
shall  have  one  and  only  one  designated 
representative,  with  regard  to  all  matters 
under  the  TR  NOx  Annual  Trading 
Program. 

(1)  The  designated  representative 
shall  be  selected  by  an  agreement 
binding  on  the  owmers  and  operators  of 
the  source  and  all  TR  NOx  Annual  units 
at  the  source  and  shall  act  in  accordance 
with  the  certification  statement  in 
§97.416(a)(4)(iii). 

(2)  Upon  and  after  receipt  by  the 
Administrator  of  a  complete  certificate 
of  representation  under  §  97.416: 

(i)  The  designated  representative  shall 
be  authorized  and  shall  represent  and, 
by  his  or  her  representations,  actions, 
inactions,  or  submissions,  legally  bind 
each  owner  and  operator  of  the  source 
and  each  TR  NOx  Annual  unit  at  the 
source  in  all  matters  pertaining  to  the 
TR  NOx  Annual  Trading  Program, 
notwithstanding  any  agreement  between 
the  designated  representative  and  such 
owners  and  operators;  and 

(ii)  The  owners  and  operators  of  the 
source  and  each  TR  NOx  Annual  unit  at 
the  source  shall  be  bound  by  any 
decision  or  order  issued  to  the 
designated  representative  by  the 
Administrator  regarding  the  source  or 
any  such  unit. 

(b)  Except  as  provided  under  §  97.415, 
each  TR  NOx  Annual  source  may  have 
one  and  only  one  alternate  designated 
representative,  who  may  act  on  behalf  of 
the  designated  representative.  The 
agreement  by  which  the  alternate 
designated  representative  is  selected 
shall  include  a  procedure  for 
authorizing  the  alternate  designated 
representative  to  act  in  lieu  of  the 
designated  representative. 


(1)  The  alternate  designated 
representative  shall  be  selected  by  an 
agreement  binding  on  the  owners  and 
operators  of  the  source  and  all  TR  NOx 
Annual  units  at  the  source  and  shall  act 
in  accordance  with  the  certification 
statement  in  §97.416(a)(4)(iii). 

(2)  Upon  and  after  receipt  by  the 
Administrator  of  a  complete  certificate 
of  representation  under  §  97.416: 

(i)  The  alternate  designated 
representative  shall  be  authorized; 

(ii)  Any  representation,  action, 
inaction,  or  submission  by  the  alternate 
designated  representative  shall  be 
deemed  to  be  a  representation,  action, 
inaction,  or  submission  by  the 
designated  representative;  and 

(iii)  The  owners  and  operators  of  the 
source  and  each  TR  NOx  Annual  unit  at 
the  source  shall  be  bound  by  any 
decision  or  order  issued  to  the  alternate 
designated,  representative  by  the 
Administrator  regarding  the  source  or 
any  such  unit. 

(c)  Except  in  this  section,  §  97.402, 
and  §§  97.414  through  97.418,  whenever 
the  term  “designated  representative”  is 
used  in  this  subpart,  the  term  shall  be 
construed  to  include  the  designated 
representative  or  any  alternate 
designated  representative. 

§  97.41 4  Responsibilities  of  designated 
representative  and  alternate  designated  ' 
representative. 

(a)  Except  as  provided  under  §  97.418 
concerning  delegation  of  authority  to 
make  submissions,  each  submission 
under  the  TR  NOx  Annual  Trading 
Program  shall  be  made,  signed,  and 
certified  by  the  designated 
representative  or  alternate  designated 
representative  for  each  TR  NOx  Annual 
source  and  TR  NOx  Annual  unit  for 
which  the  submission  is  made.  Each 
such  submission  shall  include  the 
following  certification  statement  by  the 
designated  representative  or  alternate 
designated  representative:  “I  am 
authorized  to  make  this  submission  on 
behalf  of  the  owners  and  operators  of 
the  source  or  units  for  which  the 
submission  is  made.  I  certify  under 
penalty  of  law  that  I  have  personally 
examined,  and  am  familiar  with,  the 
statements  and  information  submitted 
in  this  document  and  all  its 
attachments.  Based  on  my  inquiry  of 
those  individuals  with  primary 
responsibility  for  obtaining  the 
information,  I  certify  that  the  statements 
and  information  are  to  the  best  of  my 
knowledge  and' belief  true,  accurate,  and 
complete.  I  am  aware  that  there  are 
significant  penalties  for  submitting  false 
statements  and  information  or  omitting 
required  statements  and  information. 


including  the  possibility  of  fine  or 
imprisonment.” 

(b)  The  Administrator  will  accept  or 
act  on  a  submission  made  for  a  TR  NOx 
Annual  source  or  a  TR  NOx  Annual  unit 
only  if  the  submission  has  been  made, 
signed,  and  certified  in  accordance  with 
paragraph  (a)  of  this  section  and 
§97.418. 

§97.415  Changing  designated 
representative  and  alternate  designated 
representative;  changes  in  owners  and 
operators. 

(a)  Changing  designated 
representative.  The  designated 
representative  may  be  changed  at  any 
time  upon  receipt  by  the  Administrator 
of  a  superseding  coniplete  certificate  of 
representation  under  §  97.416. 
Notwithstanding  any  such  change,  all 
representations,  actions,  inactions,  and 
submissions  by  the  previous  designated 
representative  before  the  time  and  date 
when  the  Administrator  receives  the 
superseding  certificate  of  representation 
shall  be  binding  on  the  new  designated 
representative  and  the  owners  and 
operators  of  the  TR  NOx  Annual  source 
and  the  TR  NOx  Annual  units  at  the 
source. 

(b)  Changing  alternate  designated 
representative.  The  alternate  designated 
representative  may  be  changed  at  any 
time  upon  receipt  by  the  Administrator 
of  a  superseding  complete  certificate  of 
representation  under  §  97.416. 
Notwithstanding  any  such  change,  all 
representations,  actions,  inactions,  and 
submissions  by  the  previous  alternate 
designated  representative  before  the 
time  and  date  when  the  Administrator 
receives  the  superseding  certificate  of 
representation  shall  be  binding  on  the 
new  alternate  designated  representative, 
the  designated  representative,  and  the 
owners  and  operators  of  the  TR  NOx 
Annual  source  and  the  TR  NOx  Annual 
units  at  the  source. 

(c)  Changes  in  owners  and  operators. 
(1)  In  the  event  an  owner  or  operator  of 
a  TR  NOx  Annual  source  or  a  TR  NOx 
Annual  unit  is  not  included  in  the  list 
of  owners  and  operators  in  the 
certificate  of  representation  under 

§  97.416,  such  owner  or  operator  shall 
be  deemed  to  be  subject  to  and  bound 
by  the  certificate  of  representation,  the 
representations,  actions,  inactions,  and 
submissions  of  the  designated 
representative  and  any  alternate 
designated  representative  of  the  source 
or  unit,  and  the  decisions  and-orders  of 
the  Admini.strator,  as  if  the  owner  or 
operator  were  included  in  such  list. 

(2)  Within  30  days  after  any  change  in 
the  owners  and  operators  of  a  TR  NOx 
Annual  source  or  a  TR.^Ox  Annual 
unit,  including  the  addition  of  a  new 
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owner  or  operator,  the  designated 
representative  or  any  alternate 
designated  representative  shall  submit  a 
revision  to  the  certificate  of 
representation  under  §  97.416  amending 
the  list  of  owners  and  operators  to 
include  the  change. 

§  97.41 6  Certificate  .of  representation. 

(a)  A  complete  certificate  of 
representation  for  a  designated 
representative  or  an  alternate  designated 
representative  shall  include  the 
following  elements  in  a  format 
prescribed  by  the  Administrator: 

(1)  Identification  of  the  TR  NOx 
Annual  source,  and  each  TR  NOx 
Annual  unit  at  the  source,  for  which  the 
certificate  of  representation  is 
submitted,  including  source  name, 
source  category  and  NAICS  code  (or,  in 
the  absence  of  a  NAICS  code,  an 
eqiiivalent  code).  State,  plant  code, 
county,  latitude  and  longitude,  unit 
identification  number  and  type, 
identification  number  and  nameplate 
capacity  (in  MWe  rounded  to  the 
nearest  tenth)  of  each  generator  served 
by  each  such  unit,  and  actual  or 
projected  date  of  commencement  of 
commercial  operation. 

(2)  The  name,  address,  e-mail  address 
(if  any),  telephone  number,  and 
facsimile  transmission  number  (if  any) 
of  the  designated  representative  and  any 
alternate  designated  representative. 

(3)  A  list  of  the  owners  and  operators 
of  the  TR  NOx  Aniiual  source  and  of 
each  TR  NOx  Annual  unit  at  the  source. 

(4)  The  following  certification 
statements  by  the  designated 
representative  and  any  alternate 
designated  representative — 

(i)  “I  certify  that  I  was  selected  as  the 
designated  representative  or  alternate 
designated  representative,  as  applicable, 
by  an  agreement  binding  on  the  owners 
and  operators  of  the  source  and  each  TR 
NOx  Annual  unit  at  the  source.” 

(ii)  “I  certify  that  I  have  all  the 
necessary  authority  to  carry  out  my 
duties  and  responsibilities  under  the  TR 
NOx  Annual  Trading  Program  on  behalf 
of  the  owners  and  operators  of  the 
source  and  of  each  TR  NOx  Annual  unit 
at  the  source  and  that  each  such  owner 
and  operator  shall  be  fully  bound  by  my 
representations,  actions,  inactions,  or 
submissions  and  by  any  order  issued  to 
me  by  the  Adrhinistrator  regarding  the 
source  or  unit.” 

(iii)  “Where  there  are  multiple  holders 
of  a  legal  or  equitable  title  to,  or  a 
leasehold  interest  in,  a  TR  NOx  Annual 
unit,  or  where  a  utility  or  industrial 
customer  purchases  power  from  a  TR 
NOx  Annual  unit  under  a  life-of-the- 
unit,  firm  power  contractual 
arrangement,  I  certify  that:  I  have  given 


a  written  notice  of  my  selection  as  the 
‘designated  representative’  or  ‘alternate 
designated  representative’,  as 
applicable,  and  of  the  agreement  by 
which  I  was  selected  to  each  owner  and 
operator  of  the  source  and  of  each  TR 
NOx  Annual  unit  at  the  source;  and  TR 
NOx  Annual  allowances  and  proceeds 
of  transactions  involving  TR  NOx 
Annual  allowances  will  be  deemed  to  be 
held  or  distributed  in  proportion  to  each 
holder’s  legal,  equitable,  leasehold,  or 
contractual  reservation  or  entitlement, 
except  that,  if  such  multiple  holders 
have  expressly  provided  for  a  different 
distribution  of  TR  NOx  Annual 
allowances  by  contract,  TR  NOx  Annual 
allowances  and  proceeds  of  transactions 
involving  TR  NOx  Annual  allowances 
will  be  deemed  to  be  held  or  distributed 
in  accordance  with  the  contract.” 

(5)  The  signature  of  the  designated 
representative  and  any  alternate 
designated  representative  and  the  dates 
signed. 

(b)  Unless  otherwise  required  by  the 
Administrator,  documents  of  agreement 
referred  to  in  the  certificate  of 
representation  shall  not  be  submitted  to 
the  Administrator.  The  Administrator 
shall  not  be  under  any  obligation  to 
review  or  evaluate  the  sufficiency  of 
such  documents,  if  submitted. 

§97.417  Objections  concerning 
designated  representative  and  alternate 
designated  representative. 

(a)  Once  a  complete  certificate  of 
representation  under  §  97.416  has  been 
submitted  and  received,  the 
Administrator  will  rely  on  the  certificate 
of  representation  unless  and  until  a 
superseding  complete  certificate  of 
representation  under  §  97.416  is 
received  by  the  Administrator. 

(b)  Except  as  provided  in  §  97.415(a) 
or  (b),  no  objection  or  other 
communication  submitted  to  the 
Administrator  concerning  the 
authorization,  or  any  representation, 
action,  inaction,  or  submission,  of  a 
designated  representative  or  alternate 
designated  representative  shall  affect 
any  representation,  action,  inaction,  or 
submission  of  the  designated 
representative  or  alternate  designated 
representative  or  the  finality  of  any 
decision  or  order  by  the  Administrator 
under  the  TR  NOx  Annual  Trading 
Program. 

(^  The  Administrator  will  not 
adjudicate  any  private  legal  dispute 
concerning  the  authorization  or  any 
representation,  action,  inaction,  or 
submission  of  any  designated 
representative  or  alternate  designated 
representative,  including  private  legal 
disputes  concerning  the  proceeds  of  TR 
NOx  Annual  allowance  transfers. 


§  97.41 8  Delegation  by  designated 
representative  and  alternate  designated 
representative. 

(a)  A  designated  representative  may 
delegate,  to  one  or  more  natural  persons, 
his  or  her  authority  to  make  an 
electronic  submission  to  the 
Administrator  provided  for  or  required 
under  this  subpart. 

(b)  An  alternate  designated 
representative  may  delegate,  to  one  or 
more  natural  persons,  his  or  her 
authority  to  make  an  electronic 
submission  to  the  Administrator 
provided  for  or  required  under  this 
subpart. 

(c)  In  order  to  delegate  authority  to 
make  an  electronic  submission  to  the 
Administrator  in  accordance  with 
paragraph  (a)  or  (b)  of  this  section,  the 
designated  representative  or  alternate 
designated  representative,  as 
appropriate,  must  submit  to  the 
Administrator  a  notice  of  delegation,  in 
a  format  prescribed  by  the 
Administrator,  that  includes  the 
following  elements: 

(1)  The  name,  address,  e-mail  address, 
telephone  number,  and  facsimile 
transmission  number  (if  any)  of  such 
designated  representative  or  alternate 
designated  representative; 

(2)  The  name,  address,  e-mail  address, 
telephone  number,  and  facsimile 
transmission  number  (if  any)  of  each 
such  natural  person  (referred  to  as  an 
“agent”); 

(3)  For  each  such  natural  person,  a  list 
of  the  type  or  types  of  electronic 
submissions  under  paragraph  (a)  or  (b) 
of  this  section  for  which  authority  is 
delegated  to  him  or  her;  and 

(4)  The  following  certification 
statements  by  such  designated 
representative  or  alternate  designated 
representative: 

(i)  “I  agree  that  any  electronic 
submission  to  the  Administrator  that  is 
made  by  an  agent  identified  in  this 
notice  of  delegation  and  of  a  type  listed 
for  such  agent  in  this  notice  of 
delegation  and  that  is  made  when  I  am 
a  designated  representative  or  alternate 
designated  representative,  as 
appropriate,  and  before  this  notice  of 
delegation  is  superseded  by  another 
notice  of  delegation  under  40  CFR 
97.418(d)  shall  be  deemed  to  be  an 
electronic  submission  by  me.” 

(ii)  “Until  this  notice  of  delegation  is 
superseded  by  another  notice  of 
delegation  under  40  CFR  97.418(d),  I 
agree  to  maintain  an  e-mail  account  and 
to  notify  the  Administrator  immediately 
of  any  change  in  my  e-mail  address 
unless  all  delegation  of  authority  by  me 
under  40  CFR  97.418  is  terminated.” 

(d)  A  notice  of  delegation  submitted 
under  paragraph  (c)  of  this  section  shall 
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be  effective,  with  regard  to  the 
designated  representative  or  alternate 
designated  representative  identified  in 
such  notice,  upon  receipt  of  such  notice 
by  the  Administrator  and  until  receipt 
by  the  Administrator  of  a  superseding 
notice  of  delegation  submitted  by  such 
designated  representative  or  alternate 
designated  representative,  as 
appropriate.  The  superseding  notice  of 
delegation  may  replace  any  previously 
identified  agent,  add  a  new  agent,  or 
eliminate  entirely  any  delegation  of 
authority. 

(e)  Any  electronic  submission  covered 
by  the  certification  in  paragraph  (c)(4)(i) 
of  this  section  and  made  in  accordance 
with  a  notice  of  delegation  effective 
under  paragraph  (d)  of  this  section  shall 
be  deemed  to  be  an  electronic 
submission  by  the  designated 
representative  or  alternate  designated 
representative  submitting  such  notice  of 
delegation. 

§  97.41 9  [Reserved] 

§  97.420  Establishment  of  Allowance 
Management  System  accounts. 

(a)  Compliance  accounts.  Upon 
receipt  of  a  complete  certificate  of 
representation  under  §  97.416,  the 
Administrator  will  establish  a 
compliance  account  for  the  TR  NOx 
Annual  source  for  which  the  certificate 
of  representation  was  submitted,  unless 
the  source  already  has  a  compliance 
account.  The  designated  representative 
and  any  alternate  designated 
representative  of  the  soiurce  shall  be  the 
authorized  account  representative  and 
the  alternate  authorized  account 
representative  respectively  of  the 
compliance  account. 

(b)  General  accounts — (1)  Application 
for  general  account. 

(i)  Any  person  may  apply  to  open  a 
general  account,  for  the  purpose  of 
holding  and  transferring  TR  NOx 
Annual  allowances,  by  submitting  to  the 
Administrator  a  complete  application 
for  a  general  account.  Such  application 
shall  designate  one  and  only  one 
authorized  account  representative  and 
may  designate  one  and  only  one 
alternate  authorized  account 
representative  who  may  act  on  behalf  of 
the  authorized  account  representative. 

(A)  The  authorized  account 
representative  and  alternate  authorized 
account  representative  shall  be  selected 
by  an  agreement  binding  on  the  persons 
who  have  an  ownership  interest  with 
respect  to  TR  NOx  Annual  allowances 
held  in  the  general  account. 

(B)  The  agreement  hy  which  the 
alternate  authorized  account 
representative  is  selected  shall  include 

a  procedure  for  authorizing  the  alternate 


authorized  account  representative  to  act 
in  lieu  of  the  authorized  account 
representative. 

(ii)  A  complete  application  for  a 
general  account  shall  include  the  * 
following  elements  in  a  format 
prescribed  hy  the  Administrator: 

(A)  Name,  mailing  address,  e-mail 
address  {if  any),  telephone  number,  and 
facsimile  transmission  number  (if  any) 
of  the  authorized  account  representative 
and  any  alternate  authorized  account 
representative; 

(B)  An  identifying  name  for  the 
general  account; 

(C)  A  list  of  all  persons  subject  to  a 
binding  agreement  for  the  authorized 
account  representative  and  any  alternate 
authorized  account  representative  to 
represent  their  ownership  interest  with 
respect  to  the  TR  NOx  Annual 
allowances  held  in  the  general  account; 

(D)  The  following  certification 
statement  by  the  authorized  account 
representative  and  any  alternate 
authorized  account  representative:  “I 
certify  that  1  was  selected  as  the 
authorized  account  representative  or  the 
alternate  authorized  account 
representative,  as  applicable,  by  an 
agreement  that  is  binding  on  all  persons 
who  have  an  ownership  interest  with 
respect  to  TR  NOx  Annual  allowances 
held  in  the  general  account.  I  certify  that 
I  have  all  the  necessary  authority  to 
carry  out  my  duties  and  responsibilities 
under  the  TR  NOx  Annual  Trading 
Program  on  behalf  of  such  persons  and 
that  each  such  person  shall  be  fully 
bound  by  my  representations,  actions, 
inactions,  or  submissions  and  by  any 
order  or  decision  issued  to  me  by  the 
Administrator  regarding  the  general 
account.” 

(E)  The  signature  of  the  authorized 
account  representative  and  any  alternate 
authorized  account  representative  and 
the  dates  signed. 

(iii)  Unless  otherwise  required  by  the 
Administrator,  documents  of  agreement 
referred  to  in  the  application  for  a 
general  account  shall  not  be  submitted 
to  the  Administrator.  The  Administrator 
shall  not  be  under  any  obligation  to 
review  or  evaluate  the  sufficiency  of 
such  documents,  if  submitted. 

(2)  Authorization  of  authorized 
account  representative  and  alternate 
authorized  account  representative,  (i) 
Upon  receipt  by  the  Administrator  of  a 
complete  application  for  a  general 
account  under  paragraph  (b)(1)  of  this 
section,  the  Administrator  will  establish 
a  general  account  for  the  person  or 
persons  for  whom  the  application  is 
submitted,  and  upon  and  after  such 
receipt  by  the  Administrator:  (A)  The 
authorized  account  representative  of  the 
general  account  shall  be  authorized  and 


shall  represent  and,  by  his  or  her 
representations,  actions,  inactions,  or 
submissions,  legally  bind  each  person 
who  has  an  ownership  interest  with 
respect  to  TR  NOx  Annual  allowances 
held  in  the  general  account  in  all 
matters  pertaining  to  the  TR  NOx 
Annual  Trading  Program, 
notwithstanding  any  agreement  between 
the  authorized  account  representative 
and  such  person. 

(B)  Any  alternate  authorized  account 
representative  shall  be  authorized,  and 
any  representation,  action,  inaction,  or 
submission  by  any  alternate  authorized 
account  representative  shall  be  deemed 
to  be  a  representation,  action,  inaction, 
or  submission  by  the  authorized  account 
representative. 

(C)  Each  person  who  has  an 
ownership  interest  with  respect  to  TR 
NOx  Annual  allowances  held  in  the 
general  account  shall  be  bound  by  any . 
order  or  decision  issued  to  the 
authorized  account  representative  or 
alternate  authorized  account 
representative  by  the  Administrator 
regarding  the  general  account. 

(ii)  Except  as  provided  in  paragraph 
(b)(5)  of  this  section  concerning 
delegation  of  authority  to  make 
submissions,  each  submission 
concerning  the  general  account  shall  be 
made,  signed,  and  certified  by  the 
authorized  account  representative  or 
any  alternate  authorized  account 
representative  for  the  persons  having  an 
ownership  interest  with  respect  to  TR 
NOx  Annual  allowances  held  in  the 
general  account.  Each  such  submission 
shall  include  the  following  certification 
statement  by  the  authorized  account 
representative  or  any  alternate 
authorized  account  representative:  “I  am 
authorized  to  make  this  submission  on 
behalf  of  the  persons  having  an 
ownership  interest  with  respect  to  the 
TR  NOx  Annual  allowances  held  in  the 
general  account.  I  certify  under  penalty 
of  law  that  I  have  personally  examined, 
and  am  familiar  with,  the  statements 
and  information  submitted  in  this 
document  and  all  its  attachments.  Based 
on  my  inquiry  of  those  individuals  with 
primary  responsibility  for  obtaining  the 
information,  I  certify  that  the  statements 
and  information  are  to  the  best  of  my 
knowledge  and  belief  true,  accurate,  and 
complete.  I  am  aware  that  there  are 
significant  penalties  for  submitting  false 
statements  and  information  or  omitting 
required  statements  and  information, 
including  the  possibility  of  fine  or 
imprisonment.” 

(lii)  Except  in  this  section,  whenever 
the  term  “authorized  account 
representative”  is  used  in  this  subpart, 
the  term  shall  be  construed  to  include 
the  authorized  account  representative  or 


Federal  Register/ Vol.  75,  No.  147 /Monday,  August  2,  2010 /Proposed  Rules 


45381 


any  alternate  authorized  account 
representative. 

(3)  Changing  authorized  account 
representative  and  alternate  authorized 
account  representative;  changes  in 
persons  with  ownership  interest,  (i)  The 
authorized  account  representative  of  a 
general  account  may  be  changed  at  any 
time  upon  receipt  by  the  Administrator 
of  a  superseding  complete  application 
for  a  general  account  under  paragraph 
(bKl)  of  this  section.  Notwithstanding 
any  such  change,  all  representations, 
actions,  inactions,  and  submissions  by 
the  previous  authorized  account 
representative  before  the  time  and  date 
when  the  Administrator  receives  the 
superseding  application  for  a  general 
account  shall  be  binding  on  the  new 
authorized  account  representative  and 
the  persons  with  an  ownership  interest 
with  respect  to  the  TR  NOx  Annual 
allowances  in  the  general  account. 

(ii)  The  alternate  authorized  account 
representative  of  a  general  account  may 
be  changed  at  any  time  upon  receipt  by 
the  Administrator  of  a  superseding 
complete  application  for  a  general 
account  under  paragraph  (bKl)  of  this 
section.  Notwithstanding  any  such 
change,  all  representations,  actions, 
inactions,  and  submissions  by  the 
previous  alternate  authorized  account 
representative  before  the  time  and  date 
when  the  Administrator  receives  the 
superseding  application  for  a  general 
account  shall  be  binding  on  the  new 
alternate  authorized  account 
representative,  the  authorized  account 
representative,  and  the  persons  with  an 
ownership  interest  with  respect  to  the 
TR  NOx  Annual  allowances  in  the 
general  account. 

(iii) (A)  In  the  event  a  person  having 
an  ownership  interest  with  respect  to 
TR  NOx  Annual  allowances  in  the 
general  account  is  not  included  in  the 
list  of  such  persons  in  the  application 
for  a  general  account,  such  person  shall 
be  deemed  to  be  subject  to  and  bound 
by  the  application  for  a  general  account, 
the  representation,  actions,  inactions, 
and  submissions  of  the  authorized 
account  representative  and  any  alternate 
authorized  account  representative  of  the 
account,  and  the  decisions  and  orders  of 
the  Administrator,  as  if  the  person  were 
included  in  such  list. 

(B)  Within  30  days  after  any  change 
in  the  persons  having  an  ownership 
interest  with  respect  to  NOx  Annual 
allowances  in  the  general  account, 
including  the  addition  of  a  hew  person, 
the  authorized  account  representative  or 
■  any  alternate  authorized  account 
representative  shall  submit  a  revision  to 
the  application  for  a  general  account 
amending  the  list  of  persons  having  an 
ownership  interest  with  respect  to  the 


TR  NOx  Annual  allowances  in  the 
general  account  to  include  the  change. 

(4)  Objections  concerning  authorized 
account  representative  and  alternate 
authorized  account  representative,  (i) 
Once  a  complete  application  for  a 
general  account  under  paragraph  (b)(1) 
of  this  section  has  been  submitted  and 
received,  the  Administrator  will  rely  on 
the  application  unless  and  until  a 
superseding  complete  application  for  a 
general  account  under  paragraph  (b)(1) 
of  this  section  is  received  by  the 
Administrator. 

(ii)  Except  as  provided  in  paragraph 
(b)(3)(i)  or  (ii)  of  this  section,  no 
objection  or  other  communication 
submitted  to  the  Administrator 
concerning  the  authorization,  or  any 
representation,  action,  inaction,  or 
submission  of  the  authorized  account 
representative  or  any  alternate 
authorized  account  representative  of  a 
general  account  shall  affect  any 
representation,  action,  inaction,  or 
submission  of  the  authorized  account 
representative  or  any  alternate 
authorized  account  representative  or  the 
finality  of  any  decision  or  order  by  the 
Administrator  under  the  TR  NOx 
Annual  Trading  Program. 

(iii)  The  Administrator  will  not 
adjudicate  any  private  legal  dispute 
concerning  the  authorization  or  any 
representation,  action,  inaction,  or 
submission  of  the  authorized  account 
representative  or  any  alternate 
authorized  account  representative  of  a 
general  account,  including  private  legal 
disputes  concerning  the  proceeds  of  TR 
NOx  Annual  allowance  transfers. 

(5)  Delegation  by  authorized  account 
representative  and  alternate  authorized 
account  representative,  (i)  An 
authorized  account  representative  of  a 
general  account  may  delegate,  to  one  or 
more  natural  persons,  his  or  her 
authority  to  make  an  electronic 
submission  to  the  Administrator 
provided  for  or  required  under  this 
subpart. 

(ii)  An  alternate  authorized  account 
representative  of  a  general  account  may 
delegate,  to  one  or  more  natural  persons, 
his  or  her  authority  to  make  an 
electronic  submission  to  the 
Administrator  provided  for  or  required 
under  this  subpart. 

(iii)  In  order  to  delegate  authority  to 
make  an  electronic  submission  to  the 
Administrator  in  accordance  with 
paragraph  (b)(5)(i)  or  (ii)  of  this  section, 
the  authorized  account  representative  or 
alternate  authorized  account 
representative,  as  appropriate,  must 
submit  to  the  Administrator  a  notice  of 
delegation,  in  a  format  prescribed  by  the 
Administrator,  that  includes  the 
following  elements: 


(A)  The  name,  address,  e-mail 
address,  telephone  number,  and 
facsimile  transmission  number  (if  any) 
of  such  authorized  account 
representative  or  alternate  authorized 
account  representative; 

(B)  The  name,  address,  e-mail 
address,  telephone  number,  and 
facsimile  transmission  number  (if  any) 
of  each  such  natural  person  (referred  to 
as  an  “agent”); 

(C)  For  each  such  natural  person,  a 
list  of  the  type  or  types  of  electronic 
submissions  under  paragraph  (b)(5)(i)  or 
(ii)  of  this  section  for  which  authority  is 
delegated  to  him  or  her; 

(D)  The  following  certification 
statement  by  such  authorized  account 
representative  or  alternate  authorized 
account  representative:  “I  agree  that  any 
electronic  submission  to  the 
Administrator  that  is  made  by  an  agent 
identified  in  this  notice  of  delegation 
and  of  a  type  listed  for  such  agent  in 
this  notice  of  delegation  and  that  is 
made  when  I  am  an  authorized  account 
representative  or  alternate  authorized 
representative,  as  appropriate,  and 
before  this  notice  of  delegation  is 
superseded  by  another  notice  of 
delegation  under  40  CFR 
97.420(b)(5)(iv)  shall  be  deemed  to  be  an 
electronic  submission  by  me.”;  and 

(E)  The  following  certification 
statement  by  such  authorized  account 
representative  or  alternate  authorized 
account  representative:  “Until  this 
notice  of  delegation  is  superseded  by 
another  notice  of  delegation  under  40 
CFR  97.420(b)(5)(iv),  1  agree  to  maintain 
an  e-mail  account  and  to  notify  the 
Administrator  immediately  of  any 
change  in  my  e-mail  address  unless  all 
delegation  of  authority  by  me  under  40 
CFR  97.420(b)(5)  is  terminated.”. 

(iv)  A  notice  of  delegation  submitted 
undeR paragraph  (b)(5)(iii)  of  this 
section  shall  be  effective,  with  regard  to 
the  authorized  account  representative  or 
alternate  authorized  account 
representative  identified  in  such  notice, 
upon  receipt  of  such  notice  by  the 
Administrator  and  until  receipt  by  the 
Administrator  of  a  superseding  notice  of 
delegation  submitted  by  such 
authorized  account  representative  or 
alternate  authorized  account 
representative,  as  appropriate.  The 
superseding  notice  of  delegation  may 
replace  any  previously  identified  agent, 
add  a  new  agent,  or  eliminate  entirely 
any  delegation  of  authority. 

(v)  Any  electronic  submission  covered 
by  the  certification  in  paragraph 
(b)(5)(iii)(D)  of  this  section  and  made  in 
accordance  with  a  notice  of  delegation 
effective  under  paragraph  (b)(5)(iv)  of 
this  section  sh^ll  be  deemed  to  be  an 
electronic  submission  by  the  designated 


45382 


Federal  Register/ Vol.  75,  No.  147/Monday,  August  2,  2010 / Proposed  Rules 


representative  or  alternate  designated 
representative  submitting  such  notice  of 
delegation. 

(6Ki)  The  authorized  account 
representative  or  alternate  authorized 
account  representative  of  a  general 
account  may^  submit  to  the 
Administrator  a  request  to  close  the 
account.  Such  request  shall  include  a 
correctly  submitted  TR  NOx  Annual 
allowance  transfer  under  §  97.422  for 
any  TR  NOx  Annual  allowances  in  the 
account  to  one  or  more  other  Allowance 
Management  System  accounts. 

(ii)  If  a  general  account  has  no  TR 
NOx  Annual  allowance  transfers  to  or 
from  the  account  for  a  12-month  period 
or  longer  and  does  not  contain  any  TR 
NOx  Annual  allowances,  the 
Administrator  may  notify  the  authorized 
account  representative  for  the  account 
that  the  account  will  be  closed  after  20 
business  days  after  the  notice  is  sent. 

The  account  will  be  closed  after  the  20- 
day  period  unless,  before  the  end  of  the 
20-day  period,  the  Administrator 
receives  a  correctly  submitted  TR  NOx 
Annual  allowance  transfer  under 
§  97.422  to  the  account  or  a  statement 
submitted  by  the  authorized  account 
representative  or  alternate  authorized 
account  representative  demonstrating  to 
the  satisfaction  of  the  Administrator 
good  cause  as  to  why  the  account 
should  not  be  closed. 

(c)  Account  identification.  The 
Administrator  will  assign  a  unique 
identifying  number  to  each  account 
established  under  paragraph  (a)  or  (b)  of 
this  section. 

(d)  Responsibilities  of  authorized 
account  representative  and  alternate 
authorized  account  representative.  After 
the  establishment  of  an  Allowance 
Management  System  account,  the 
Administrator  will  accept  or  act  on  a 
submission  pertaining  to  the  accouilt, 
including,  but  not  limited  to, 
submissions  concerning  the  deduction 
or  transfer  of  TR  NOx  Annual 
allowances  in  the  account,  only  if  the 
submission  has  been  made,  signed,  and 
certified  in  accordance  with  §§  97.414(a) 
and  97.418  or  paragraphs  (b)(2)(ii)  and 
(hK5)  of  this  section. 

§  97.421  Recordation  of  TR  NOx  Annual 
allowance  allocations. 

(a)  By  September  1,  2011,  the 
Administrator  will  record  in  each  TR 
NOx  Annual  source’s  compliance 
account  the  TR  NOx  Annual  allowances 
allocated  for  the  TR  NOx  Annual  units 
at  the  source  in  accordance  with 
§§97.41 1(a)  for  the  control  periods  in 
2012,  2013,  and  2014. 

(b)  By  June  1,  2012  and  June  1  of  each 
year  thereafter,  the  Administrator  will 
record  in  each  TR  NOx  Annual  source’s 


compliance  account  the  TR  NOx  Annual 
allowances  allocated  for  the  TR  NOx 
Annual  units  at  the  source  in 
accordance  with  §  97.411(a)  for  the 
control  period  in  the  third  year  after  the 
year  of  the  applicable  recordation 
deadline  under  this  paragraph. 

(c)  By  September  1,  2012  and 
September  1  of  each  year  thereafter,  the 
Administrator  wifi  record  in  each  TR 
NOx  Annual  source’s  compliance 
account  the  TR  NOx  Annual  allowances 
allocated  for  the  TR  NOx  Annual  units 
at  the  source  in  accordance  with 

§  97.412  for  the  control  period  in  the 
year  of  the  applicable  recordation 
deadline  under  this  paragraph. 

(d)  When  recording  the  allocation  of 
TR  NOx  Annual  allowances  for  a  TR 
NOx  Annual  unit  in  a  compliance 
account,  the  Administrator  will  assign 
each  TR  NOx  Annual  allowance  a 
unique  identification  number  that  will 
include  digits  identifying  the  year  of  the 
control  period  for  which  the  TR  NOx 
Annual  allowance  is  allocated. 

§  97.422  Submission  of  TR  NOx  Annual 
allowance  transfers. 

(a)  An  authorized  account 
representative  seeking  recordation  of  a 
TR  NOx  Annual  allowance  transfer  shall 
submit  the  transfer  to  the  Administrator. 

(b)  A  TR  NOx  Annual  allowance 
transfer  shall  be  correctly  submitted  if: 

(1)  The  transfer  includes  the  following 
elements,  in  a  format  prescribed  by  the 
Admiriistrator: 

(1)  The  account  numbers  established 
by  the  Administrator  for  both  the 
transferor  and  transferee  accounts; 

(ii)  The  serial  number  of  each  TR  NOx 
Annual  allowance  that  is  in  the 
transferor  account  and  is  to  be 
transferred;  and 

(iii)  The  name  and  signature  of  the 
authorized  account  representative  of  the 
transferor  account  and  the  date  signed; 
and 

(2)  When  the  Administrator  attempts 
to  record  the  transfer,  the  transferor 
account  includes  each  TR  NOx  Annual 
allowance  identified  hy  serial  number  in 
the  transfer. 

§  97.423  Recordation  of  TR  NOx  Annual 
allowance  transfers. 

(a)  Within  5  business  days  (except  as 
provided  in  paragraph  (b)  of  this 
section)  of  receiving  a  TR  NOx  Annual 
allowance  transfer,  the  Administrator 
will  record  a  TR  NOx  Annual  allowance 
transfer  by  moving  each  TR  NOx 
Annual  allowance  from  the  transferor 
account  to  the  transferee  account  as 
specified  by  the  request,  provided  that 
tbe  transfer  is  correctly  submitted  under 
§97.422. 

(b) (1)  A  TR  NOx  Annual  allowance 
transfer  that  is  submitted  for  recordation 


after  the  allowance  transfer  deadline  for 
a  control  period  and  that  includes  any 
TR  NOx  Annual  allowances  allocated 
for  any  control  period  before  such 
allowance  transfer  deadline  will  not  be 
recorded  until  after  the  Administrator 
completes  the  deductions  under 
§  97.424  for  the  control  period 
immediately  before  such  allowance 
transfer  deadline. 

(2)  A  TR  NOx  Annual  allowance 
transfer  that  is  submitted  for  recordation 
after  the  deadline  for  holding  TR  NOx 
Annual  allowances  described  in 
§  97.425(b)(5)  and  that  includes  any  TR 
NOx  Annual  allowances  allocated  for  a 
control  period  before  the  year  of  such 
deadline  will  not  be  recorded  until  after 
the  Administrator  completes  the 
deductions  under  §  97.425  for  the 
control  period  immediately  before  the 
year  of  such  deadline. 

(c)  Where  a  TR  NOx  Annual 
allowance  transfer  is  not  correctly 
submitted  under  §97.422,  the 
Administrator  will  not  record  such 
transfer. 

(d)  Within  5  business  days  of 
recordation  of  a  TR  NOx  Annual 
allowance  transfer  under  paragraphs  (a) 
and  (b)  of  the  section,  the  Administrator 
will  notify  the  authorized  account 
representatives  of  both  the  transferor 
and  transferee  accounts. 

(e)  Within  10  business  days  of  receipt 
of  a  TR  NOx  Annual  allowance  transfer 
that  is  not  correctly  submitted  under 

§  97.422,  the  Administrator  will  notify 
the  authorized  account  representatives 
of  both  accounts  subject  to  the  transfer 
of: 

(1)  A  decision  not  to  record  the 
transfer,  and 

(2)  The  reasons  for  such  non¬ 
recordation. 

§  97.424  Compliance  with  TR  NOx  Annual 
emissions  limitation. 

(a)  Availability  for  deduction  for 
compliance.  TR  NOx  Annual 
allowances  are  available  to  be  deducted 
for  compliance  with  a  source’s  TR  NOx 
Annual  emissions  limitation  for  a 
control  period  in  a  given  year  only  if  the 
TR  NOx  Annual  allowances: 

(1)  Were  allocated  for  the  control 
period  in  the  year  or  a  prior  year;  and 

(2)  Are  held  in  the  source’s 
compliance  account  as  of  the  allowance 
transfer  deadline  for  such  control 
period. 

(b)  Deductions  for  compliance.  After 
the  recordation,  in  accordance  with 
§97.423,  of  TR  NOx  Annual  allowance 
transfers  submitted  by  the  allowance 
transfer  deadline  for  a  control  period, 
the  Administrator  will  deduct  from  the 
compliance  account  TR  NOx  Annual 
allowances  available  under  paragraph 
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(a)  of  this  section  in  order  to  determine 
whether  the  source  meets  the  TR  NOx 
Annual  emissions  limitation  for  such 
control  period,  as  follows: 

(1)  Until  the  arriount  of  TR  NOx 
Annual  allowances  deducted  equals  the 
number  of  tons  of  total  NOx  emissions 
from  all  TR  NOx  Annual  units  at  the 
source  for  such  control  period;  or 

(2)  If  there  are  insufficient  TR  NOx 
Annual  allowances  to  complete  the 
deductions  in  paragraph  {b)(l)  of  this 
section,  until  no  more  TR  NOx  Annual 
allowances  available  under  paragraph 
(a)  of  this  section  remain  in  the 
compliance  account. 

(c) (1)  Identification  of  TR  NOx 
Annual  allowances  by  serial  number. 

The  authorized  account  representative 
for  a  source’s  compliance  account  may 
request  that  specific  TR  NOx  Annual 
allowances,  identified  by  serial  number, 
in  the  compliance  account  be  deducted 
for  emissions  or  excess  emissions  for  a 
control  period  in  accordance  with 
paragraph  (b)  or  (d)  of  this  section.  In 
order  to  be  complete,  such  request  shall 
be  submitted  to  the  Administrator  by 
the  allowance  transfer  deadline  for  such 
control  period  and  include,  in  a  format 
prescribed  by  the  Administrator,  the 
identification  of  the  TR  NOx  Annual 
source  and  the  appropriate  serial 
numbers. 

(2)  First-in,  first-out.  The 
Administrator  will  deduct  TR  NOx 
Annual  allowances  under  paragraph  (b) 
or  (d)  of  this  section  from  the  source’s 
compliance  account  in  accordance  with 
a  complete  request  under  paragraph 
(c)(1)  of  this  section  or,  in  the  absence 
of  such  request  or  in  the  case  of 
identification  of  an  insufficient  amount 
of  TR  NOx  Annual  allowances  in  such 
request,  on  a  first-in,  first-out  (FIFO) 
accounting  basis  in  the  following  order: 

(i)  Any  TR  NOx  Annual  allowances 
that  were  allocated  to  the  units  at  the 
source  and  not  transferred  out  of  the 
compliance  account,  in  the  order  of 
recordation:  and  then 

(ii)  Any  TR  NOx  Annual  allowances 
that  were  allocated  to  any  unit  and 
transferred  to  and  recorded  in  the 
compliance  account  pursuant  to  this 
subpart,  in  the  order  of  recordation. 

(d)  Deductions  for  excess  emissions. 
After  making  the  deductions  for 
compliance  under  paragraph  (b)  of  this 
section  for  a  control  period  in  a  year  in 
which  the  TR  NOx  Annual  source  has 
excess  emissions,  the  Administrator  will 
deduct  from  the  source’s  compliance 
account  an  amount  of  TR  NOx  Annual 
allowances,  allocated  for  the  control 
period  in  the  immediately  following 
year,  equal  to  two  times  the  number  of 
tons  of  the  source’s  excess  emissions. 


(e)  Recordation  of  deductions.  The 
Administrator  will  record  in  the 
appropriate  compliance  account  all 
deductions  from  such  an  account  under 
paragraphs  (b)  and  (d)  of  this  section. 

§  97.425  Compliance  with  TR  NOx  Annual 
assurance  provisions. 

(a)  Availability  for  deduction.  TR  NOx 
Annual  allowances  are  available  to  be 
deducted  for  compliance  with  the  TR 
NOx  Annual  assurance  provisions  for  a 
control  period  in  a  given  year  by  an 
owner  of  one  or  more  TR  NOx  Annual 
units  in  a  State  only  if  the  TR  NOx 
Annual  allowances: 

(1)  Were  allocated  for  the  control 
period  in  the  year  or  a  prior  year;  and 

(2)  Are  held  in  a  compliance  account, 
designated  by  the  owner  in  accordance 
with  paragraph  (b)(4)(ii)  of  this  section, 
of  one  of  the  owner’s  TR  NOx  Annual 
sources  in  the  State  as  of  the  deadline 
established  in  paragraph  (b)(5)  of  this 
section. 

(b)  Deductions  for  compliance.  The 
Administrator  will  deduct  TR  NOx 
Annual  allowances  available  under 
paragraph  (a)  of  this  section  for 
compliance  with  the  TR  NOx  Annual 
assurance  provisions  for  a  State  for  a 
control  period  in  a  given  year  in 
accordance  with  the  following 
procedures; 

(1)  By  June  1,  2015  and  June  1  of  each 
year  thereafter,  the  Administrator  will; 

(1)  Calculate,  separately  for  each  State, 
the  total  amount  of  NOx  emissions  from 
all  TR  NOx  Annual  units  in  the  State 
during  the  control  period  in  the  year 
before  the  year  of  this  calculation 
deadline  and  the  amount,  if  any,  by 
which  such  total  amount  of  NOx 
emissions  exceeds  the  State  assurance 
level  as  described  in  §  97.406(c)(2)(iii); 
and 

(ii)  Promulgate  a  notice  of  availability 
of  the  results  of  the  calculations 
required  in  paragraph  (b)(l)(i)  of  this 
section,  including  separate  calculations 
of  the  NOx  emissions  for  each  TR  NOx 
Annual  unit  and  of  the  amounts 
described  in  §§  97.406(c)(2)(iii)(A)  and 
(B)  for  each  State. 

(2)  The  Administrator  will  provide  an 
opportunity  for  submission  of  objections 
to  the  calculations  referenced  by  each 
notice  described  in  paragraph  (h)(1)  of 
this  section. 

(i)  Objections  shall  be  submitted  by 
the  deadline  specified  in  such  notice 
and  shall  be  limited  to  addressing 
whether  the  calculations  for  each  TR 
NOx  Annual  unit  and  each  State  for  the 
control  period  in  the  year  involved  are 
in  accordance  with  §  97.406(c)(2)(iii) 
and  §§  97.406(b)  and  97.430  through 
97.435. 


(ii)  The  Administrator  will  adjust  the 
calculations  to  the  extent  necessary  to 
ensure  that  they  are  in  accordance  with 
the  provisions  referenced  in  paragraph 
(b)(2)(i)  of  this  section.  By  August  1 
immediately  after  the  promulgation  of 
such  notice,  the  Administrator  will 
promulgate  a  notice  of  availability  of 
any  adjustments  that  the  Administrator 
determines  to  be  necessary  and  the 
reasons  for  accepting  or  rejecting  any 
objections 'submitted  in  accordance  with 
paragraph  (b)(2)(i)  of  this  section. 

(3)  For  each  notice  of  data  availability 
required  in  paragraph  (b)(2)(ii)  of  this 
section  and  for  any  State  identified  in 
such  notice  as  having  TR  NOx  Annual 
sources  with  total  NOx  emissions 
exceeding  the  State  assurance  level  for 
a  control  period,  as  described  in 
§97.406(c)(2)(iii): 

(i)  By  August  15  immediately  after  the 
promulgation  of  such  notice,  the 
designated  representative  of  each  TR 
NOx  Annual  source  in  each  such  State 
shall  submit  a  statement,  in  a  format 
prescribed  by  the  Administrator: 

(A)  Listing  all  the  owners  of  each  TR 
NOx  Annual  unit  at  the  source, 
explaining  how  the  selection  of  each 
owner  for  inclusion  on  the  list  is 
consistent  with  the  definition  of 
“owner”  in  §  97.402,  and  listing, 
separately  for  each  unit,  the  percentage 
of  the  legal,  equitable,  leasehold,  or 
contractual  reservation  or  entitlement 
for  each  such  owner  as  of  midnight  of 
December  31  of  the  control  period  in  the 
year  involved;  and 

(B)  For  each  TR  NOx  Annual  unit  at 
the  source  that  operates  during,  but  is 
allocated  no  TR  NOx  Annual 
allowances  for,  the  control  period  in  the 
year  involved,  identifying  whether  the 
unit  is  a  coal-fired  boiler,  simple 
combustion  turbine,  or  combined  cycle 
turbine  cycle  and  providing  the  unit’s 
allowable  NOx  emission  rate  for  such 
control  period. 

(ii)  By  September  15  immediately 
after  the  promulgation  of  such  notice, 
the  Administrator  will  calculate,  for 
each  such  State  and  each  owner  of  one 
or  more  TR  NOx  Annual  units  in  the 
State  and  for  the  control  period  in  the 
year  involved,  each  owner’s  share  of  the 
total  NOx  emissions  from  all  TR  NOx 
Annual  units  in  the  State,  each  owner’s 
assurance  level,  and  the  amount  (if  any) 
of  TR  NOx  Annual  allowances  that  each 
owner  must  hold  in  accordance  with  the 
calculation  formula  in  §  97.406(c)(2)(i) 
and  will  promulgate  a  notice  of 
availability  of  the  results  of  these 
calculations. 

(iii)  The  Administrator  will  provide 
an  opportunity  for  submission  of 
objections  to  the  calculations  referenced 
by  the  notice  of  data  availability 
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required  in  paragraph  (b)(3)(ii)  of  this 
section. 

(A)  Objections  shall  be  submitted  by 
the  deadline  specified  in  such  notice 
and  shall  be  limited  to  addressing 
whether  the  calculations  for  each  owner 
for  the  control  period  in  the  year 
involved  are  consistent  with  the  NOx 
emissions  for  the  relevant  TR  NOx 
Annual  units  as  set  forth  in  the  notice 
required  in  paragraph  (b)(2)(ii)  of  this 
section,  the  definitions  of  “owner”, 
“owner’s  assurance  level”,  and  “owner’s 
share”  in  §  97.402,  and  the  calculation 
formula  in  §  97.406(c)(2)(i)  and  shall  not 
raise  any  issues  about  any  data  used  in 
the  notice  of  data  availability  required 
in  paragraph  (b)(2)(ii)  of  this  section. 

(B)  The  Administrator  will  adjust  the 
calculations  to  the  extent  necessary  to 
ensure  that  they  are  consistent  with  the 
data  and  provisions  referenced  in 
paragraph  {b)(3)(iii)(A)  of  this  section. 

By  November  15  immediately  after  the 
promulgation  of  such  notice,  the 
Administrator  will  promulgate  a  notice 
of  availability  of  any  adjustments  that 
the  Administrator  determines  to  be 
necessary  and  the  reasons  for  accepting 
or  rejecting  any  objections  submitted  in 
accordance  with  paragraph  (b)(3){iii)(A) 
of  this  section. 

(4)  By  December  1  immediately  after 
the  promulgation  of  each  notice  of  data 
availability  required  in  paragraph 
(b){3)(iii)(B)  of  this  section: 

(i)  Each  owner  identified,  in  such 
notice,  as  owning  one  or  more  TR  NOx 
Annual  units  in  a  State  and  as  being 
required  to  hold  TR  NOx  Annual 
allowances  shall  designate  the 
compliance  account  of  one  of  the 
sources  at  which  such  unit  or  units  are 
located  to  hold  such  required  TR  NOx 
Annual  allowances; 

(ii)  The  authorized  account 
representative  for  the  compliance 
account  designated  under  paragraph 
(b)(4){i)  of  this  section  shall  submit  to 
the  Administrator  a  .statement,  in  a 
format  prescribed  by  the  Administrator, 
making  this  designation. 

(5) {i)  As  of  midnight  of  December  15 
immediately  after  the  promulgation  of 
each  notice  of  data  availability  required 
in  paragraph  (b)(3)(iii)(B)  of  this  section, 
each  owner  described  in  paragraph 
(b)(4)(i)  of  this  section  shall  hold  in  the 
compliance  account  designated  by  the 
owner  in  accordance  with  paragraph 
(b)(4)(ii)  of  this  section  the  total  amount 
of  TR  NOx  Annual  allowances,  available 
for  deduction  under  paragraph  (a)  of 
this  section,  equal  to  the  amount  the 
owner  is  required  to  hold  as  calculated 
by  the  Administrator  and  referenced  in 
such  notice. 

(ii)  Notwithstanding  the  allowance¬ 
holding  deadline  specified  in  paragraph 


(b)(5)(i)  of  this  section,  if  December  15 
is  not  a  business  day,  then  such 
allowance-holding  deadline  shall  be 
midnight  of  the  first  business  day 
thereafter. 

(6)  After  December  15  (or  the  date 
described  in  paragraph  (b)(5)(ii)  of  this 
section)  immediately  after  the 
promulgation  of  each  notice  of  data 
availability  required  in  paragraph 
(b)(3)(iii)(B)  of  this  section  and  after  the 
recordation,  in  accordance  with 

§  97.423,  of  TR  NOx  Annual  allowance 
transfers  submitted  by  midnight  of  such 
date,  the  Administrator  will  deduct 
from  each  compliance  account 
designated  in  accordance  with 
paragraph  (b)(4)(ii)  of  this  section,  TR 
NOx  Annual  allowances  available  under 
paragraph  (a)  of  this  section,  as  follows: 

(i)  Until  the  amount  of  TR  NOx 
Annual  allowances  deducted  equals  the 
amount  that  the  owner  designating  the 
compliance  account  is  required  to  hold 
as  calculated  by  the  Administrator  and 
referenced  in  the  notice  required  in 
paragraph  (b)(3)(iii)(B)  of  this  section;  or 

(ii)  If  there  are  insufficient  TR  NOx 
Annual  allowances  to  complete  the 
deductions  in  paragraph  (b)(6)(i)  of  this 
section,  until  no  more  TR  NOx  Annual 
allowances  available  under  paragraph 

(a)  of  this  section  remain  in  the 
compliance  account. 

(7)  Notwithstanding  any  other 
provision  of  this  subpart  and  any 
revision,  made  by  or  submitted  to  the 
Administrator  after  the  promulgation  of 
the  notices  of  data  availability  required 
in  paragraphs  (b)(2)(ii)  and  (b)(3)(iii)(B) 
of  this  section  respectively  for  a  control 
period,  of  any  data  used  in  making  the 
calculations  referenced  in  such  notice, 
the  amount  of  TR  NOx  Annual 
allowances  that  each  owner  is  required 
to  hold  in  accordance  with 

§  97.406(c)(2)(i)  for  the  control  period  in 
the  year  involved  shall  continue  to  be 
such  amount  as  calculated  by  the 
Administrator  and  referenced  in  such 
notice  required  in  paragraph 

(b) (3)(iii)(B)  of  this  section,  except  as 
follows: 

(i)  If  any  such  data  are  revised  by  the 
Administrator  as  a  result  of  a  decision 
in  or  settlement  of  litigation  concerning 
such  data  on  appeal  under  part  78  of 
this  chapter  of  such  notice,  or  on  appeal 
under  section  307  of  the  Clean  Air  Act 
of  a  decision  rendered  under  part  78  of 
this  chapter  on  appeal  of  such  notice, 
then  the  Administrator  will  use  the  data 
as  so  revised  to  recalculate  the  amounts 
of  TR  NOx  Annual  allowances  that 
ovraers  are  required  to  hold  in 
accordance  with  the  calculation  formula 
in  §  97.406(c)(2)(i)  for  the  control  period 
in  the  year  involved  with  regard  to  the 
State  involved,  provided  that — 


(A)  With  regard  to  such  litigation 
involving  such  notice  required  in 
paragraph  (b)(2)(ii)  of  this  section,  such 
litigation  under  part  78  of  this  chapter, 
or  the  proceeding  under  part  78  of  this 
chapter  that  resulted  in  the  decision 
appealed  in  such  litigation  under 
section  307  of  the  Clean  Air  Act,  was 
initiated  no  later  than  30  days  after 
promulgation  of  such  notice  required  in 
paragraph  (b)(2)(ii)  of  this  section;  and 

(B)  With  regard  to  such  litigation 
involving  such  notice  required  in 
paragraph  (b)(3)(iii)  of  this  section,  such 
litigation  under  part  78  of  this  chapter, 
or  the  proceeding  under  part  78  of  this 
chapter  that  resulted  in  the  decision 
appealed  in  such  litigation  under 
section  307  of  the  Clean  Air  Act,  was 
initiated  no  later  than  30  days  after 
promulgation  of  such  notice  required  in 
paragraph  (b)(3)(iii)  of  this  section. 

(ii)  If  any  such  data  are  revised  by  the 
owners  and  operators  of  a  source  whose 
designated  representative  submitted 
such  data  under  paragraph  (b)(3)(i)  of 
this  section,  as  a  result  of  a  decision  in 
or  settlement  of  litigation  concerning 
such  submission,  then  the 
Administrator  will  use  the  data  as  so 
revised  to  recalculate  the  amounts  of  TR 
NOx  Annual  allowances  that  owners  are 
required  to  hold  in  accordance  with  the 
calculation  formula  in  §  97.406(c)(2)(i) 
for  the  control  period  in  the  year 
involved  with  regard  to  the  State 
involved,  provided  that  such  litigation 
was  initiated  no  later  than  30  days  after 
promulgation  of  such  notice  required  in 
paragraph  (b)(3)(iii)(B)  of  this  section. 

(iii)  It  the  revised  data  are  used  to 
recalculate,  in  accordance  with 
paragraphs  (b)(7)(i)  and  (b)(7)(ii)  of  this 
section,  the  amount  of  TR  NOx  Annual 
allowances  that  an  owner  is  required  to 
hold  for  the  control  period  in  the  year 
involved  with  regard  to  the  State 
involved- 

(A)  Where  the  amount  of  TR  NOx 
Annual  allowances  that  an  owner  is 
required  to  hold  increases  as  a  result  of 
the  use  of  all  such  revised  data,  the 
Administrator  will  establish  a  new, 
reasonable  deadline  on  which  the  owner 
shall  hold  the  additional  amount  of  TR 
NOx  Annual  allowances  in  the 
compliance  account  designated  by  the 
owner  in  accordance  with  paragraph 
(b)(4)(ii)  of  this  section.  The  owner’s 
failure  to  hold  such  additional  amount, 
as  required,  before  the  new  deadline 
shall  not  be  a  violation  of  the  Clean  Air 
Act.  The  owner’s  failure  to  hold  such 
additional  amount,  as  required,  as  of  the 
new  deadline  shall  be  a  violation  of  the 
Clean  Air  Act.  Each  TR  NOx  Annual 
allowance  that  the  owner  fails  to  hold 
as  required  as  of  the  new  deadline,  and 
each  day  in  the  control  period  in  the 
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year  involved,  shall  be  a  separate  ' 
violation  of  the  Clean  Air  Act.  After 
such  deadline,  the  Administrator  will 
make  the  appropriate  deductions’ IVom 
the  compliance  account. 

(B)  For  an  owner  for  which  the 
amount  of  TR  NOx  Annual  allowances 
required  to  be  held  decreases  as  a  result' 
of  the  use  of  all  such  revised  data,  the 
Administrator  will  record,  in  the 
compliance  account  that  the  owner 
designated  in  accordance  with 
paragraph  (b)(4)(ii)  of  this  section,  an 
amount  of  TR  NOx  Annual  allowances  ' 
equal  to  the  amount  of  the  decrease  to 
the  extent  such  amount  was  previously 
deducted  from  the  compliance  account 
under  paragraph  (b)(6)  of  this  section 
(and  has  not  already  been  restored  to  the 
compliance  account)  for  the  control 
period  in  the  year  involved. 

(C)  Each  TR  NOx  Annual  allowance 
held  and  deducted  under  paragraph 

(b)(7)(iii)(A)  of  this  section,  or  recorded 
under  paragraph  (b)(7)(iii)(B)  of  this 
section,  as  a  result  of  recalculation  of 
requirements  under  the  TR  NOx  Annual 
assurance  provisions  for  a  control 
period  in  a  given  year  must  be  a  TR  NOx 
Annual  allowance  allocated  for  a 
control  period  in  the  same  or  a  prior 
year. 

(c)(1)  Identification  ofTR  NOx 
Annual  allowances  by  serial  number. 
The  authorized  account  representative 
for  each  source’s  compliance  account 
designated  in  accordance  with 
paragraph  (b)(4)(ii)  of  this  section  may 
request  that  specific  TR  NOx  Annual 
allowances,  identified  by  serial  number, 
in  the  compliance  account  be  deducted 
in  accordance  with  paragraph  (b)(6)  or 
(7)  of  this  section.  In  order  to  be 
complete,  such  request  shall  be 
submitted  to  the  Administrator  by  the 
allowance-holding  deadline  described 
in  paragraph  (b)(5)  of  this  section  and 
include,  in  a  format  prescribed  by  the 
Administrator,  the  identification  of  the 
compliance  account  and  the  appropriate 
serial  numbers. 

(2)  First-in,  first-out.  The 
Administrator  will  deduct  TR  NOx 
Annual  allowances  under  paragraphs 
(b)(6)  and  (7)  of  this  section  from  each 
source’s  compliance  account  designated 
under  paragraph  (b)(4)(ii)  of  this  section 
in  accordance  with  a  complete  request 
under  paragraph  (c)(1)  of  this  section  or, 
in  the  absence  of  such  request  or  in  the 
case  of  identification  of  an  insufficient 
amount  of  TR  NOx  Annual  allowances 
in  such  request,  on  a  first-in,  first-out 
(FIFO)  accounting  basis  in  the  following 
order; 

(i)  Any  TR  NOx  Annual  allowances 
that  were  allocated  to  the  units  at  the 
source  and  not  transferred  out  of  the 


compliance  account,  in  the  order  of 
recordation;  and  then 

(ii)  Any  TR  NOx  Annual  allowances  ' 
that  were  allocated  to' any  unit  and 
transferred  to  and  recorded  in  the 
compliance  account  pursuant  to  this 
subpart,  in  the  order  of  recordation. 

(d)  Recordation  of  deductions.  The 
Administrator  will  record  in  the 
appropriate  compliance  account  all 
deductions  from  such  an  account  under 
paragraph  (b)  of  this  section.  - 

§97.426  Banking. 

(a)  A  TR  NOx  Annual  allowance  may 
be  banked  for  future  use  or  transfer  in 

a  compliance  account  or  a  general 
account  in  accordance  with  paragraph 
(b)  of  this  section. 

(b)  Any  TR  NOx  Annual  allowance 
that  is  held  in  a  compliance  account  or 
a  general  account  will  remain  in  such 
account  unless  and  until  the  TR  NOx 
Annual  allowance  is  deducted  or 
transferred  under  §  97.411(c),  §97.423, 

§  97.424,  §  97.425,  97.427,  97.428, 

97.442,  or  97.443. 

§  97.427  Account  error. 

The  Administrator  may,  at  his  or  her 
sole  discretion  and  on  his  or  her  own 
motion,  correct  any  error  in  any 
Allowance  Management  System 
account.  Within  10  business  days  of 
making  such  correctien,  the 
Administrator  will  notify  the  authorized 
account  representative  for  the  account. 

§97.428  Administrator’s  action  on 
submissions. 

(a)  The  Administrator  may  review  and 
conduct  independent  audits  concerning 
any  submission  under  the  TR  NOx 
Annual  Trading  Program  and  make 
appropriate  adjustments  of  the 
information  in  the  submission. 

(b)  The  Administrator  may  deduct  TR 
NOx  Annual  allowances  from  or  transfer 
TR  NOx  Annual  allowances  to  a 
source’s  compliance  account  based  on 
the  information  in  a  submission,  as 
adjusted  under  paragraph  (a)(1)  of  this 
section,  and  record  such  deductions  and 
transfers. 

§  97.429  [Reserved] 


representative,”  and  “continuous 
emission  monitoring  system”  (or 
“GEMS”)  in  part  75  of  this  chapter  shall 
be  deemed  to  refer  to  the  terms  ‘TR  NQx 
Annual  unit,”  “designated 
representative,”  and  “continuous 
emission  monitoring  system”  (or 
“GEMS”)  respectively  as  defined  in 
§  97.402,  and  the  term  “newly  affected 
unit”  shall  be  deemed  to  mean  “newly 
affected  TR  NOx  Annual  unit”.  The 
owner  or  operator  of  a  unit  that  is  not 
a  TR  NOx  Annual  unit  but  that  is 
monitored  under  §  75.72(b)(2)(ii)  of  this 
chapter  shall  comply  with  the  Same 
monitoring,  recordkeeping,  and 
reporting  requirements  as  a  TR  NOx 
Annual  unit. 

(a)  Requirements  for  installation, 
certification,  and  data  accounting.  The 
owner  or  operator  of  each  TR  NOx 
Annual  unit  shall: 

(1)  Install  all  monitoring  systems 
required  under  this  subpart  for 
monitoring  NOx  mass  emissions  and 
individual  unit  heat  input  (including  all 
systems  required  to  monitor  NOx 
emission  rate,  NOx  concentration,  stack 
gas  moisture  content,  stack  gas  flow 
rate,  GO2  or  O2  concentration,  and  fuel 
flow  rate,  as  applicable,  in  accordance 
with  §§  75.71  and  75.72  of  this  chapter): 

(2T  Successfully  complete  all 
certification  tests  required  under 
§  97.431  and  meet  all  other 
requirements  of  this  subpart  and  part  75 
of  this  chapter  applicable  to  the 
monitoring  systems  under  paragraph 
(a)(1)  of  this  section;  and 

(3)  Record,  report,  and  quality-assure 
the  data  from  the  monitoring  systems 
under  paragraph  (a)(1)  of  this  section. 

(b)  Compliance  deadlines.  Except  as 
provided  in  paragraph  (e)  of  this 
section,  the  owner  or  operator  shall 
meet  the  monitoring  system  certification 
and  other  requirements  of  paragraphs 
(a)(1)  and  (2)  of  this  section  on  or  before 
the  following  dates  and  shall  record, 
report,  and  quality-assure  the  data  from 
the  monitoring  systems  under  paragraph 
(a)(1)  of  this  section  on  and  after  the 
following  dates. 

(1)  For  the  owner  or  operator  of  a  TR 
NOx  Annual  unit  that  commences 
commercial  operation  before  July  1, 
2011,  January  1,  2012; 

(2)  For  the  owner  or  operator  of  a  TR 
NOx  Annual  unit  that  commences 
commercial  operation  on  or  after  July  1, 
2011,  the  later  of  the  following: 

(i)  January  1,  2012;  or 

(ii)  180  calendar  days,  whichever 
occurs  first,  after  the  date  on  which  the 
unit  commences  commercial  operation; 

(3)  For  the  owner  or  operator  of  a  TR 
NOx  Annual  unit  for  which 
construction  of  a  new  stack  or  flue  or 
installation  of  add-on  NOx  emission 


•  §97.430  General  monitoring, 
recordkeeping,  and  reporting  requirements. 

The  owners  and  operators,  and  to  the 
extent  applicable,  the  designated 
representative,  of  a  TR  NOx  Annual 
unit,  shall  comply  with  the  monitoring, 
recordkeeping,  and  reporting 
requirements  as  provided  in  this  subpart 
and  subpart  H  of  part  75  of  this  chapter. 
For  purposes  of  applying  such 
requirements,  the  definitions  in  §  97.402 
and  in  §  72.2  of  this  chapter  shall  apply, 
the  terms  “affected  unit,”  “designated 
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controls  is  completed  after  the 
applicable  deadline  under  paragraph 

(b)(1)  or  (2)  of  this  section,  by  90  unit 
operating  days  or  180  calendar  days, 
whichever  occurs  first,  after  the  date  on 
which  emissions  first  exit  to  the 
atmosphere  through  the  new  stack  or 
flue  or  add-on  NOx  emissions  controls; 

(4)  Notwithstanding  the  dates  in 
paragraphs  (b)(1)  and  (2)  of  this  section, 
for  the  owner  or  operator  of  a  unit  for 
which  a  TR  opt-in'application  is 
submitted  and  not  withdrawn  and  is  not 
yet  approved  or  disapproved,  by  the 
date  specified  in  §  97.441(c);  and 

(5)  Notwithstanding  the  dates  in 
paragraphs  (b)(1)  and  (2)  of  this  section, 
for  the  owner  or  operator  of  a  TR  NOx 
Annual  opt-in  unit,  by  the  date  on 
which  the  TR  NOx  Annual  opt-in  unit 
enters  the  TR  NOx  Annual  Trading 
Program  as  provided  in  §  97.441(h). 

(c)  Reporting  data.  The  owner  dr 
operator  of  a  TR  NOx  Annual  unit  that 
does  not  meet  the  applicable 
compliance  date  set  forth  in  paragraph 

(b)  of  this  section  for  any  monitoring 
system  under  paragraph  (a)(1)  of  this 
section  shall,  for  each  such  monitoring 
system,  determine,  record,  and  report 
maximum  potential  (or,  as  appropriate, 
minimum  potential)  values  for  NOx 
concentration,  NOx  emission  rate,  stack 
gas  flow  rate,  stack  gas  moisture 
content,  fuel  flow  rate,  and  any  other 
parameters  required  to  determine  NOx 
mass  emissions  and  heat  input  in 
accordance  with  §  75.31(b)(2)  or  (c)(3)  of 
this  chapter,  section  2.4  of  appendix  D 
to  part  75  of  this  chapter,  or  section  2.5 
of  appendix  E  to  part  75  of  this  chapter, 
as  applicable. 

(d)  Prohibitions.  (1)  No  owner  or 
operator  of  a  TR  NOx  Annual  unit  shall 
use  any  alternative  monitoring  system, 
alternative  reference  method,  or  any 
other  alternative  to  any  requirement  of 
this  subpart  without  having  obtained 
prior  written  approval  in  accordance 
with  §97.435. 

(2)  No  owner  or  operator  of  a  TR  NOx 
Annual  unit  shall  operate  the  unit  so  as 
to  discharge,  or  allow  to  be  discharged, 
NOx  emissions  to  the  atmosphere 
without  accounting  for  all  such 
emissions  in  accordance  with  the 
applicable  provisions  of  this  subpart 
and  part  75  of  this  chapter. 

(3)  No  owner  or  operator  of  a  TR  NOx 
Annual  unit  shall  disrupt  the 
continuous  emission  monitoring  system, 
any  portion  thereof,  or  any  other 
approved  emission  monitoring  method, 
and  thereby  avoid  monitoring  and 
recording  NOx  mass  emissions 
discharged  into  the  atmosphere  or  heat 
input,  except  for  periods  of 
recertification  or  periods  when 
calibration,  quality  assurance  testing,  or 


maintenance  is  performed  in  accordance 
with  the  applicable  provisions  of  this 
subpart  and  part  75  of  this  chapter. 

(4)  No  owner  or  operator  of  a  TR  NOx 
Annual  unit  shall  retire  or  permanently 
discontinue  use  of  the  continuous 
emission  monitoring  system,  any 
component  thereof,  or  any  other 
approved  monitoring  system  under  this 
subpart,  except  under  any  one  of  the 
following  circumstances: 

(i)  During  the  period  that  the  unit  is 
covered  by  an  exemption  under  §  97.405 
that  is  in  effect; 

(ii)  The  owner  or  operator  is 
monitoring  emissions  from  the  unit  with 
another  certified  monitoring  system 
approved,  in  accordance  with  the 
applicable  provisions  of  this  subpart 
and  part  75  of  this  chapter,  by  the 
Administrator  for  use  at  that  unit  that 
provides  emission  data  for  the  same 
pollutant  or  parameter  as  the  retired  or 
discontinued  monitoring  system;  or 

(iii)  The  designated  representative 
submits  notification  of  the  date  of 
certification  testing  of  a  replacement 
monitoring  system  for  the  retired  or 
discontinued  monitoring  system  in 
accordance  with  §  97.431(d)(3)(i). 

(e)  Long-term  cold  storage.  The  owner 
or  operator  of  a  TR  NOx  Annual  unit  is 
subject  to  the  applicable  provisions  of 
§  75.4(d)  of  this  chapter  concerning 
units  in  long-term  cold  storage. 

§  97.431  Initial  monitoring  system 
certification  and  recertification  procedures. 

(a)  The  owner  or  operator  of  a  TR  NOx 
Annual  unit.shall  be  exempt  from  the 
initial  certification  requirements  of  this 
section  for  a  monitoring  system  under 

§  97.430(a)(1)  if  the  following  conditions 
are  met; 

(1)  The  monitoring  system  has  been 
previously  certified  in  accordance  with 
part  75  of  this  chapter;  and 

(2)  The  applicable  quality-assurance 
and  quality-control  requirements  of 

§  75.21  of  this  chapter  and  appendices 
B,  D,  and  E  to  part  75  of  this  chapter  are 
fully  met  for  the  certified  monitoring 
system  described  in  paragraph  (a)(1)  of 
this  section. 

(b)  The  recertification  provisions  of 
this  section  shall  apply  to  a  monitoring 
system  under  §  97.430(a)(1)  that  is 
exempt  from  initial  certification 
requirements  under  paragraph  (a)  of  this 
section. 

(c)  If  the  Administrator  has  previously 
approved  a  petition  under  §  75.17(a)  or 
(b)  of  this  chapter  for  apportioning  the 
NOx  emission  rate  measured  in  a 
common  stack  or  a  petition  under 

§  75.66  of  this  chapter  for  an  alternative 
to  a  requirement  in  §  75.12  or  §  75.17  of 
this  chapter,  the  designated 
representative  shall  resubmit  the 


petition  to  the  Administrator  under 
§  97.435  to  determine  whether  the 
approval  applies  under  the  TR  NOx 
Annual  Trading  Program. 

(d)  Except  as  provided  in  paragraph 
(a)  of  this  section,  the  owner  or  operator 
of  a  TR  NOx  Annual  unit  shall  comply 
with  the  following  initial  certification 
and  recertification  procedures  for  a 
continuous  monitoring  system  (i.e.,  a 
continuous  emission  monitoring  system 
and  an  excepted  monitoring  system 
under  appendices  D  and  E  to  part  75  of 
this  chapter)  under  §  97.430(a)(1).  The 
owner  or  operator  of  a  unit  that  qualifies 
to  use  the  low  mass  emissions  excepted 
monitoring  methodology  under  §  75.19 
of  this  chapter  or  that  qualifies  to  use  an 
alternative  monitoring  system  under 
subpart  E  of  part  75  of  this  chapter  shall 
comply  with  the  procedures  in 
paragraph  (e)  or  (f)  of  this  section 
respectively. 

(1)  Requirements  for  initial 
certification.  The  owner  or  operator 
shall  ensure  that  each  continuous 
monitoring  system  under  §  97.430(a)(1) 
(including  the  automated  data 
acquisition  and  handling  system) 
successfully  completes  all  of  the  initial 
certification  testing  required  under 

§  75.20  of  this  chapter  by  the  applicable 
deadline  in  §  97.430(b). 

In  addition,  whenever  the  owner  or 
operator  installs,  a  monitoring  system  to 
meet  the  requirements  of  this  subpart  in 
a  location  where  no  such  monitoring 
system  was  previously  installed,  initial 
certification  in  accordance  with  §  75.20 
of  this  chapter  is  required. 

(2)  Requirements  for  recertification. 
Whenever  the  owner  or  operator  makes 
a  replacement,  modification,  or  change 
in  any  certified  continuous  emission 
monitoring  system  under  §  97.430(a)(1) 
that  may  significantly  affect  the  ability 
of  the  system  to  accurately  measure  or 
record  NOx  mass  emissions  or  heat 
input  rate  or  to  meet  the  quality- 
assurance  and  quality-control 
requirements  of  §  75.21  of  this  chapter 
or  appendix  B  to  pait  75  of  this  chapter, 
the  owner  or  operator  shall  recertify  the 
monitoring  system  in  accordance  with 

§  75.20(b)  of  this  chapter.  Furthermore, 
whenever  the  owner  or  operator  makes 
a  replacement,  modification,  or  change 
to  the  flue  gas  handling  system  or  the 
unit’s  operation  that  may  significantly 
change  the  stack  flow  or  concentration 
profile,  the  owner  or  operator  shall 
recertify  each  continuous  emission 
monitoring  system  whose  accuracy  is 
potentially  affected  by  the  change,  in 
accordance  with  §  75.20(b)  of  this 
chapter.  Examples  of  changes  to  a 
continuous  emission  monitoring  system 
that  require  recertification  include 
replacement  of  the  analyzer,  complete 
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replacement  of  an  existing  continuous 
emission  monitoring  system,  or  change 
in  location  or  orientation  of  the 
sampling  probe  or  site.  Any  fuel 
flowmeter  system,  and  any  excepted 
NOx  monitoring  system  under  appendix 
E  to  part  75  of  this  chapter,  under 
§  97.430(a)(1)  are  subject  to  the 
recertification  requirements  in 
§  75.20(g)(6)  of  this  chapter. 

(3)  Approval  process  for  initial 
certification  and  recertification.  For 
initial  certification  of  a  continuous 
monitoring  system  under  §  97.430(a)(1), 
paragraphs  (d)(3)(i)  through  (v)  of  this 
section  apply.  For  recertifications  of 
such  monitoring  systems,  paragraphs 
(d)(3)(i)  through  (iv)  of  this  section  and 
the  procedures  in  §§  75.20(b)(5)  and 
(g)(7)  of  this  chapter  (in  lieu  of  the 
procedures  in  paragraph  (d)(3)(v)  of  this 
section)  apply,  provided  that  in 
applying  paragraphs  (d)(3)(i)  through 
(iv)  of  this  section,  the  words 
“certification”  and  “initial  certification” 
are  replaced  by  the  word 
“recertification”  and  the  word  “certified” 
is  replaced  by  with  the  word 
“recertified”. 

(i)  Notification  of  certification.  The 
designated  representative  shall  submit 
to  the  appropriate  EPA  Regional  Office 
and  the  Administrator  written  notice  of 
the  dates  of  certification  testing,  in 
accordance  with  §  97.433. 

(ii)  Certification  application.  The 
designated  representative  shall  submit 
to  the  Administrator  a  certification 
application  for  each  monitoring  system. 
A  complete  certification  application 
shall  include  the  information  specified 
in  §  75.63  of  this  chapter. 

(iii)  Provisional  certification  date.  The 
provisional  certification  date  for  a 
monitoring  system  shall  be  determined 
in  accordance  with  §  75.20(a)(3)  of  this 
chapter.  A  provisionally  certified 
monitoring  system  may  be  used  under 
the  TR  NOx  Annual  Trading  Program 
for  a  period  not  to  exceed  120  days  after 
receipt  by  the  Administrator  of  the 
complete  certification  application  for 
the  monitoring  system  under  paragraph 
(d)(3)(ii)  of  this  section.  Data  measured 
and  recorded  by  the  provisionally 
certified  monitoring  system,  in 
accordance  with  the  requirements  of 
part  75  of  this  chapter,  will  be 
considered  valid  quality-assured  data 
(retroactive  to  the  date  and  time  of 
provisional  certification),  provided  that 
the  Administrator  does  not  invalidate 
the  provisional  certification  by  issuing  a 
notice  of  disapproval  within  120  days  of 
the  date  of  receipt  of  the  complete 
certification  application  by  the 
Administrator. 

(iv)  Certification  application  approval 
process.  The  Administrator  will  issue  a 


written  notice  of  approval  or 
disapproval  of  the  certification 
application  to  the  owner  or  operator 
within  120  days  of  receipt  of  the 
complete  certification  application  under 
paragraph  (d)(3)(ii)  of  this  section.  In  the 
event  the  Administrator  does  not  issue 
such  a  notice  within  such  120-day 
period,  each  monitoring  system  that 
meets  the  applicable  performance 
requirements  of  part  75  of  this  chapter 
and  is  included  in  the  certification 
application  will  be  deemed  certified  for 
use  under  the  TR  NOx  Annual  Trading 
Program. 

(A)  Approval  notice.  If  the 
certification  application  is  complete  and 
shows  that  each  monitoring  system 
meets  the  applicable  performance 
requirements  of  part  75  of  this  chapter, 
then  the  Administrator  will  issue  a 
written  notice  of  approval  of  the 
certification  application  within  120 
days  of  receipt. 

(B)  Incomplete  application  notice.  If 
the  certification  application  is  not 
complete,  then  the  Administrator  will 
issue  a  written  notice  of  incompleteness 
that  sets  a  reasonable  date  by  which  the 
designated  representative  must  submit 
the  additional  information  required  to 
complete  the  certification  application.  If 
the  designated  representative  does  not 
comply  with  the  notice  of 
incompleteness  by  the  specified  date, 
then  the  Administrator  may  issue  a 
notice  of  disapproval  under  paragraph 
(d)(3)(iv)(C)  of  this  section.  The  120-day 
review  period  specified  in  paragraph 
(d)(3)  of  this  section  shall  not  begin 
before  receipt  of  a  complete  certification 
application. 

(C)  Disapproval  notice.  If  the 
certification  application  shows  that  any 
monitoring  system  does  not  meet  the 
performance  requirements  of  part  75  of 
this  chapter  or  if  the  certification 
application  is  incomplete  and  the 
requirement  for  disapproval  under 
paragraph  (d)(3)(iv)(B)  of  this  section  is 
met,  then  the  Administrator  will  issue  a 
written  notice  of  disapproval  of  the 
certification  application.  Upon  issuance 
of  such  notice  of  disapproval,  the 
provisional  certification  is  invalidated 
by  the  Administrator  and  the  data 
measured  and  recorded  by  each 
uncertified  monitoring  system  shall  not 
bd  considered  valid  quality-assured  data 
beginning  with  the  date  and  hour  of 
provisional  certification  (as  defined 
under  §  75.20(a)(3)  of  this  chapter). 

(D)  Audit  decertification.  The 
Administrator  may  issue  a  notice  of 
disapproval  of  the  certification  status  of 
a  monitor  in  accordance  with 

§  97.432(b). 

(v)  Procedures  for  loss  of  certification. 
If  the  Administrator  issues  a  notice  of 


disapproval  of  a  certification 
application  under  paragraph 
(d)(3)(iv)(C)  of  this  section  or  a  notice  of 
disapproval  of  certification  status  under 
paragraph  (d)(3)(iv)(D)  of  this  section, 
then: 

(A)  The  owner  or  operator  shall 
substitute  the  following  values,  for  each 
disapproved  monitoring  system,  for 
each  hour  of  unit  operation  during  the 
period  of  invalid  data  specified  under 
§  75.20(a)(4)(iii),  §  75.20(g)(7),  or 
§  75.21(e)  of  this  chapter  and  continuing 
until  the  applicable  date  and  hour 
specified  under  §  75.20(a)(5)(i)  or  (g)(7) 
of  this  chapter: 

(1)  For  a  disapproved  NOx  emission 
rate  (i.e.,  NOx-diluent)  system,  the 
maximum  potential  NOx  emission  rate, 
as  defined  in  §  72.2  of  this  chapter. 

(2)  For  a  disapproved  NOx  pollutant 
concentration  monitor  and  disapproved 
flow  monitor,  respectively,  the 
maximum  potential  concentration  of 
NOx  and  the  maximum  potential  flow 
rate,  as  defined  in  sections  2. 1.2.1  and 
2. 1.4.1  of  appendix  A  to  part  75  of  this 
chapter. 

(3)  For  a  disapproved  moisture 
monitoring  system  and  disapproved 
diluent  gas  monitoring  system, 
respectively,  the  minimum  potential 
moisture  percentage  and  either  the 
maximum  potential  CO2  concentration 
or  the  minimum  potential  O2 
concentration  (as  applicable),  as  defined 
in  sections  2.1.5,  2. 1.3.1,  and  2. 1.3. 2  of 
appendix  A  to  part  75  of  this  chapter. 

(4)  For  a  disapproved  fuel  flowmeter 
system,  the  maximum  potential  fuel 
flow  rate,  as  defined  in  section  2.4.2. 1 
of  appendix  D  to  part  75  of  this  chapter. 

(^  For  a  disapproved  excepted  NOx 
monitoring  system  under  appendix  E  to 
part  75  of  this  chapter,  the  fuel-specific 
maximum  potential  NOx  emission  rate, 
as  defined  in  §  72.2  of  this  chapter. 

(B)  The  designated  representative 
shall  submit  a  notification  of 
certification  retest  dates  and  a  new 
certification  application  in  accordance 
with  paragraphs  (d)(3)(i)  and  (ii)  of  this 
section. 

(C)  The  owner  or  operator  shall  repeat 
all  certification  tests  or  other 
requirements  that  were  failed  by  the 
monitoring  system,  as  indicated  in  the 
Administrator’s  notice  of  disapproval, 
no  later  than  30  unit  operating  days 
after  the  date  of  issuance  of  the  notice 
of  disapproval. 

(e)  The  owner  or  operator  of  a  unit 
qualified  to  use  the  low  mass  emissions 
(LME)  excepted  methodology  under 
§  75.19  of  this  chapter  shall  meet  the 
applicable  certification  and 
recertification  requirements  in 
§§  75.19(a)(2)  and  75.20(h)  of  this 
chapter.  If  the  owner  or  operator  of  such 
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a  unit  elects  to  certify  a  fuel  flowmeter 
system  for  heat  input  determination,  the 
owner  or  operator  shall  also  meet  the 
certification  and  recertification 
requirements  in  §  75.20(g)  of  this 
chapter. 

(f)  The  designated  representative  of 
each  unit  for  which  the  owner  or 
operator  intends  to  use  an  alternative 
monitoring  system  approved  by  the 
Administrator  under  subpart  E  of  part 
75  of  this  chapter  shall  comply  with  the 
applicable  notification  and  application 
procedures  of  §  75.20(f)  of  this  chapter. 

§  97.432  Monitoring  system  out-of-control 
periods. 

(a)  General  provisions.  Whenever  any 
monitoring  system  fails  to  meet  the 
quality-assurance  and  quality-control 
requirements  or  data  validation 
requirements  of  part  75  of  this  chapter; 
data  shall  be  substituted  using  the 
applicable  missing  data  procedures  in 
subpart  D  or  subpart  H  of,  or  appendix 
D  or  appendix  E  to,  part  75  of  this 
chapter. 

(b)  Audit  decertification.  Whenever 
both  an  audit  of  a  monitoring  system 
and  a  review  of  the  initial  certification 
or  recertification  application  reveal  that 
any  monitoring  system  should  not  have 
been  certified  or  recertified  because  it 
did  not  meet  a  particular  performance 
specification  or  other  requirement  under 
§  97.431  or  the  applicable  provisions  of 
part  75  of  this  chapter,  both  at  the  time 
of  the  initial  certification  or 
recertification  application  submission 
and  at  the  time  of  the  audit,  the 
Administrator  will  issue  a  notice  of 
disapproval  of  the  certification  status  of 
such  monitoring  system.  For  the 
purposes  of  this  paragraph,  an  audit 
shall  be  either  a  field  audit  or  an  audit 
of  any  information  submitted  to  the 
Administrator  or  any  permitting 
authority.  By  issuing  the  notice  of 
disapproval,  the  Administrator  revokes 
prospectively  the  certification  status  of 
the  monitoring  system.  The  data 
measured  and  recorded  by  the 
monitoring  system  shall  not  be 
considered  valid  quality-assured  data 
from  the  date  of  issuance  of  the 
notification  of  the  revoked  certification 
status  until  the  date  and  time  that  the 
owner  or  operator  completes 
subsequently  approved  initial 
certification  or  recertification  tests  for 
the  monitoring  system.  The  owner  or 
operator  shall  follow  the  applicable 
initial  certification  or  recertification 
procedures  in  §  97.431  for  each 
disapproved  monitoring  system. 


§  97.433  Notifications  concerning 
monitoring. 

The  designated  representative  of  a  TR 
NOx  Annual  unit  shall  submit  written 
notice  to  the  Administrator  in 
accordance  with  §  75.61  of  this  chapter. 

§97.434  Recordkeeping  and  reporting. 

(a)  General  provisions.  The  designated 
representative  shall  comply  with  all 
recordkeeping  and  reporting 
requirements  in  paragraphs  (b)  through 
(e)  of  this  section,  the  applicable 
recordkeeping  and  reporting 
requirements  under  §  75.73  of  this 
chapter,  and  the  requirements  of 

§  97.414(a). 

(b)  Monitoring  plans.  The  owner  or 
operator  of  a  TR  NOx  Annual  unit  shall 
comply  with  requirements  of  §  75.73(c) 
and  (e)  of  this  chapter. 

(c)  Certification  applications.  The 
designated  representative  shall  submit 
an  application  to  the  Administrator 
within  45  days  after  completing  all 
initial  certification  or  recertification 
tests  required  under  §  97.431,  including 
the  information  required  under  §  75.63 
of  this  chapter. 

(d)  Quarterly  reports.  The  designated 
representative  shall  submit  quarterly 
reports,  as  follows: 

(1)  The  designated  representative 
shall  report  the  NOx  mass  emissions 
data  and  heat  input  data  for  the  TR  NOx 
Annual  unit,  in  an  electronic  quarterly 
report  in  a  format  prescribed  by  the 
Administrator,  for  each  calendar  quarter 
beginning  with: 

(i)  For  a  unit  that  commences 
commercial  operation  before  July  1, 
2011,  the  calendar  quarter  covering 
January  1,  2012  through  March  31,  2012; 

(ii)  For  a  unit  that  commences 
commercial  operation  on  or  after  July  1, 
2011,  the  calendar  quarter 
corresponding  to  the  earlier  of  the  date 
of  provisional  certification  or  the 
applicable  deadline  for  initial 
certification  under  §  97.430(b),  unless 
that  quarter  is  the  third  or  fourth  quarter 
of  2011,  in  which  case  reporting  shall 
commence  in  the  quarter  covering 
January  1,  2012  through  March  31,  2012; 

(iii)  Notwithstanding  paragraphs 
(d)(l)(i)  and  (ii)  of  this  section,  for  a  unit 
for  which  a  TR  opt-in  application  is 
submitted  and  not  withdrawn  and  is  not 
yet  approved  or  disapproved,  the 
calendar  quarter  corresponding  to  the 
date  specified  in  §  97.441(c);  and 

(iv)  Notwithstanding  paragraphs 
(d)(l)(i)  and  (ii)  of  this  section,  for  a  TR 
NOx  Annual  opt-in  unit,  the  calendar 
quarter  corresponding  to  the  date  on 
which  the  TR  NOx  Annual  opt-in  unit 
enters  the  TR  NOx  Annual  Trading 
Program  as  provided  in  §  97.441(h). 


(2)  The  designated  representative 
shall  submit  each  quarterly  report  to  the 
Administrator  within  30  days  after  the 
end  of  the  calendar  quarter  covered  by 
the  report.  Quarterly  reports  shall  be 
submitted  in  the  manner  specified  in 

§  75.73(f)  of  this  chapter. 

(3)  For  TR  NOx  Annual  units  that  are 
also  subject  to  the  Acid  Rain  Program, 

TR  NOx  Ozone  Season  Trading 
Program,  TR  SO2  Group  1  Trading 
Program,  or  TR  SO2  Group  2  Trading 
Program,  quarterly  reports  shall  include 
the  applicable  data  and  information 
required  by  subparts  F  through  H  of  part 
75  of  this  chapter  as  applicable,  in 
addition  to  the  NOx  mass  emission  data, 
heat  input  data,  and  other  information 
required  by  this  subpart. 

(4)  The  Administrator  may  review  and 
conduct  independent  audits  of  any 
quarterly  report  in  order  to  determine 
whether  the  quarterly  report,  meets  the 
requirements  of  this  subpart  and  part  75 
of  this  chapter,  including  the 
requirement  to  use  substitute  data. 

(i)  The  Administrator  will  notify  the 
designated  representative  of  any 
determination  that  the  quarterly  report 
fails  to  meet  any  such  requirements  and 
specify  in  such  notification  any 
corrections  that  the  Administrator 
believes  are  necessary  to  make  through 
resubmission  of  the  quarterly  report  and 
a  reasonable  time  period  within  which 
the  designated  representative  must 
respond.  Upon  request  by  the 
designated  representative,  the 
Administrator  may  specify  reasonable 
extensions  of  such  time  period.  Within 
the  time  period  (including  any  such 
extensions)  specified  by  the 
Administrator,  the  designated 
representative  shall  resubmit  the 
quarterly  report  with  the  corrections 
specified  by  the  Administrator,  except 
to  the  extent  the  designated 
representative  provides  information 
demonstrating  that  a  specified 
correction  is  not  necessary  because  the 
quarterly  report  already  meets  the 
requirements  of  this  subpart  and  part  75 
of  this  chapter  that  are  relevant  to  the 
specified  correction. 

(ii)  Any  resubmission  of  a  quarterly 
report  shall  meet  the  requirements 
applicable  to  the  submission  of  a 
quarterly  report  under  this  subpart  and 
part  75  of  this  chapter,  except  for  the 
deadline  set  forth  in  paragraph  (d)(2)  of 
this  section. 

(e)  Compliance  certification.  The 
designated  representative  shall  submit 
to  the  Administrator  a  compliance 
certification  (in  a  format  prescribed  by 
the  Administrator)  in  support  of  each 
quarterly  report  based  on  reasonable 
inquiry  of  those  persons  with  primary 
responsibility  for  ensuring  that  all  of  the 
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unit’s  emissions  are  correctly  and  fully 
monitored.  The  certification  shall  state 
that: 

(1)  The  monitoring  data  submitted 
were  recorded  in  accordance  with  the 
applicable  requirements  of  this  subpart 
and  part  75  of  this  chapter,  including 
the  quality  assurance  procedures  and 
specifications:  and 

(2)  For  a  unit  with  add-on  NOx 
emission  controls  and  for  all  hours 
where  NOx  data  are  substituted  in 
accordance  with  §  75.34(a)(1)  of  this 
chapter,  the  add-on  emission  controls 
were  operating  within  the  range  of 
parameters  listed  in  the  quality 
assurance/quality  control  program 
under  appendix  B  to  part  75  of  this 
chapter  and  the  substitute  data  values 
do  not  systematically  underestimate 
NOx  emissions. 

§  97.435  Petitions  for  alternatives  to 
monitoring,  recordkeeping,  or  reporting 
requirements. 

(a)  The  designated  representative  of  a 
TR  NOx  Annual  unit  may  submit  a 
petition  under  §  75.66  of  this  chapter  to 
the  Administrator,  requesting  approval 
to  apply  an  alternative  to  any 
requirement  of  §§  97.430  through  97.434 
or  paragraph  (5)(i)  or  (ii)  of  the 
definition  of  “owner’s  share”  in 
§97.402. 

(b)  A  petition  submitted  under 
paragraph  (a)  of  this  section  shall 
include  sufficient  information  for  the  ‘ 
evaluation  of  the  petition,  including,  at 
a  minimum,  the  following  information: 

(i)  Identification  of  each  unit  and 
source  covered  by  the  petition: 

(ii)  A  detailed  explanation  of  why  the 
proposed  alternative  is  being  suggested 
in  lieu  of  the  requirement: 

(iii)  A  description  and  diagram  of  any 
equipment  and  procedures  used  in  the 
proposed  alternative: 

(iv)  A  demonstration  that  the 
proposed  alternative  is  consistent  with 
the  purposes  of  the  requirement  for 
which  the  alternative  is  proposed  and 
with  the  purposes  of  this  subpart  and 
part  75  of  this  chapter  and  that  any 
adverse  effect  of  approving  the 
alternative  will  be  de  minimis;  and 

(v)  Any  other  relevant  information 
that  the  Administrator  may  require. 

(c)  Use  of  an  alternative  to  any 
requirement  referenced  in  paragraph  (a) 
of  this  section  is  in  accordance  with  this 
subpart  only  to  the  extent  that  the 
petition  is  approved  in  writing  by  the 
Administrator  and  that  such  use  is  in 
accordance  with  such  approval. 

§  97.440  General  requirements  for  TR  NOx 
Annual  opt-in  units. 

(a)  A  TR  NOx  Annual  opt-in  unit 
must  be  a  unit  that: 


(1)  Is  located  in  a  State: 

(2)  Is  not  a  TR  NOx  Annual  unit 
under  §  97.404; 

(3)  Is  not  covered  by  a  retired  unit 
exemption  under  §  72.8  of  this  chapter 
that  is  in  effect;  and 

(4)  Vents  all  of  its  emissions  to  a  stack 
and  can  meet  the  monitoring, 
recordkeeping,  and  reporting 
requirements  of  this  subpart. 

(d)  A  TR  NOx  Annual  opt-in  unit 
shall  be  deemed  to  be  a  TR  NOx  Annual 
unit  for  purposes  of  applying  this 
subpart,  except  for  §§  97.405,  97.411, 
and  97.412. 

(c)  Solely  for  purposes  of  applying  the 
requirements  of  §§  97.413  through 
97.418  and  §§  97.430  through  97.435,  a 
unit  for  which  a  TR  opt-in  application 
is  submitted  and  not  withdrawn  and  is 
not  yet  approved  or  disapproved  under 
§  97.442  shall  be  deemed  to  be  a  TR 
NOx  Annual  unit. 

(d)  Any  TR  NOx  Annual  opt-in  unit, 
and  any  unit  for  which  a  TR  opt-in 
application  is  submitted  and  not 
withdrawn  and  is  not  yet  approved  or 
disapproved  under  §  97.442,  located  at 
the  same  source  as  one  or  more  TR  NOx 
Annual  units  shall  have  the  same 
designated  representative  and  alternate 
designated  representative  as  such  TR 
NOx  Annual  units. 

§  97.441  OpMn  process. 

A  unit  meeting  the  requirements  for  a 
TR  NOx  Annual  opt-in  unit  in 
§  97.440(a)  may  become  a  TR  NOx 
Annual  opt-in  unit  only  if,  in 
accordance  with  this  section,  the 
designated  representative  of  the  unit 
submits  a  complete  TR  opt-in 
application  for  the  unit  and  the 
Administrator  approves  the  application. 

(a)  Applying  to  opt  in.  The  designated 
representative  of  the  unit  may  submit  a 
complete  TR  opt-in  application  for  the 
unit  at  any  time,  except  as  provided 
under  §  97.442(e).  A  complete  TR  opt-in 
application  shall  include  the  following 
elements  in  a  format  prescribed  by  the 
Administrator: 

(1)  Identification  of  the  unit  and  the 
source  where  the  unit  is  located, 
including  source  name,  source  category 
and  NAICS  code  (or,  in  the  absence  of 
a  NAICS  code,  an  equivalent  code). 
State,  plant  code,  county,  latitude  and’ 
longitude,  and  unit  identification 
number  and  type; 

(2)  A  certification  that  the  unit: 

(i)  Is  not  a  TR  NOx  Annual  unit  under 
§97.404; 

(ii)  Is  not  covered  by  a  retired  unit 
exemption  under  §  72.8  of  this  chapter 
that  is  in  effect; 

(iii)  Vents  all  of  its  emissions  to  a 
stack;  and 

(iv)  Has  documented  heat  input 
(greater  than  0  mmBtu)  for  more  than 


876  hours  during  the  6  months 
immediately  preceding  submission  of 
the  TR  opt-in  application; 

(3)  A  monitoring  plan  in  accordance 
with  §§  97.430  through  97.435; 

(4)  A  statement  that  the  unit,  if 
approved  to  become  a  TR  NOx  Annual 
unit  under  paragraph  (g)  of  this  section, 
may  withdraw  from  the  TR  NOx  Annual 
Trading  Program  only  in  accordance 
with  §97.442; 

(5)  A  statement  that  the  unit,  if 
approved  to  become  a  TR  NOx  Annual 
unit  under  paragraph  (g)  of  this  section, 
is  subject  to,  and  the  owners  and 
operators  of  the  unit  must  comply  with, 
the  requirements  of  §  97.443; 

(6)  A  complete  certificate  of 
representation  under  §  97.416  consistent 
with  §  97.440,  if  no  designated 
representative  has  been  previously 
designated  for  the  source  that  includes 
the  unit;  and 

(7)  The  signature  of  the  designated 
representative  and  the  date  signed. 

(b)  Interim  review  of  monitoring  plan. 
The  Administrator  will  determine,  on 
an  interim  basis,  the  sufficiency  of  the 
monitoring  plan  submitted  under 
paragraph  (a)(3)  of  this  section.  The 
monitoring  plan  is  sufficient,  for 
purposes  of  interim  review,  if  the  plan 
appears  to  contain  information 
demonstrating  that  the  NOx  emission 
rate  and  heat  input  of  the  unit  and  all 
other  applicable  parameters  are 
monitored  and  reported  in  accordance 
with  §§97.430  through  97.435.  A 
determination  of  sufficiency  shall  not  be 
construed  as  acceptance  or  approval  of 
the  monitoring  plan. 

(c)  Monitoring  and  reporting.  (l)(i)  If 
the  Administrator  determines  that  the 
monitoring  plan  is  sufficient  under 
paragraph  (b)  of  this  section,  the  owner 
or  operator  of  the  unit  shall  monitor  and 
report  the  NOx  emission  rate  and  the 
heat  input  of  the  unit  and  all  other 
applicable  parameters,  in  accordance 
with  §§  97.430  through  97.435,  starting 
on  the  date  of  certification  of  the 
necessary  monitoring  systems  under 
§§97.430  through  97.435  and 
continuing  until  the  TR  opt-in 
application  submitted  under  paragraph 
(a)  of  this  section  is  disapproved  under 
this  section  or,  if  such  TR  opt-in 
application  is  approved,  the  date  and 
time  when  the  unit  is  withdrawn  from 
the  TR  NOx  Annual  Trading  Program  in 
accordance  with  §  97.442. 

(ii)  The  monitoring  and  reporting 
under  paragraph  (c)(l)(i)  of  this  section 
shall  cover  the  entite  control  period 
immediately  before  the  date  on  which 
the  unit  enters  the  TR  NOx  Annual 
Trading  Program  under  paragraph  (h)  of 
this  section,  during  which  period 
•  monitoring  system  availability  must  not 
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be  less  than  98  percent  under  §§  97.430 
through  97.435  and  the  unit  must  be  in 
full  compliance  with  any  applicable 
State  or  Federal  emissions  or  emissions- 
relatod  requirements. 

(2)  To  the  extent  the  NOx  emission 
rate  and  the  heat  input  of  the  unit  are 
monitored  and  reported  in  accordance’ 
with  §§  97.430  through  97.435  for  one  or 
more  entire  control  periods,  in  addition 
to  the  control  period  under  paragraph 

(c)(l)(ii)  of  this  section,  during  which 
control  periods  monitoring  system 
availability  is  not  less  than  98  percent 
under  §§  97.430  through  97.435  and  the 
unit  is  in  full  compliance  with  any 
applicable  State  or  Federal  emissions  or 
emissions-related  requirements  and 
which  control  periods  begin  not  more 
than  3  years  before  the  unit  enters  the 
TR  NOx  Annual  Trading  Program  under 
paragraph  (h)  of  this  section,  such 
information  shall  be  used  as  provided  in 
paragraphs  (e)  and  (f)  of  this  section. 

(d)  Statement  on  compliance.  After 
submitting  to  the  Administrator  all 
quarterly  reports  required  for  the  unit 
under  paragraph  (c)  of  this  section,  the 
designated  representative  shall  submit, 
in  a  format  prescribed  by  the 
Administrator,  to  the  Administrator  a 
statement  that,  for  the  years  covered  by 
such  quarterly  reports,  the  unit  was  in 
full  compliance  with  any  applicable 
State  or  Federal  emissions  or  emissions- 
related  requirements. 

(e)  Baseline  heat  input.  The' unit’s 
baseline  heat  input  shall  equal: 

(1)  If  the  unit’s  NOx  emission  rate  and 
heat  input  are  monitored  and  reported 
for  only  one  entire  control  period,  in 
accordance  with  paragraph  (c)  of  this 
section,  the  unit’s  total  heat  input  (in 
mmBtu)  for  such  control  period;  or 

(2)  If  the  unit’s  NOx  emission  rate  and 
heat  input  are  monitored  and  reported 
for  more  than  one  entire  control  period, 
in  accordance  with  paragraph  (c)  of  this 
section,  the  average  of  the  amounts  of 
the  unit’s  total  heat  input  (in  mmBtu) 
for  such  control  periods. 

(f)  Baseline  NOx  emission  rate.  The 
unit’s  baseline  NOx  emission  rate  shall 
equal: 

(1)  If  the  unit’s  NOx  emission  rate  and 
heat  input  are  monitored  and  reported 
for  only  one  entire  control  period,  in 
accordance  with  paragraph  (c)  of  this 
section,  the  unit’s  NOx  emission  rate  (in 
Ib/mmBtu)  for  such  control  period; 

(2)  If  the  unit’s  NOx  emission  rate  and 
heat  input  are  monitored  and  reported 
for  more  than  one  entire  control  period, 
in  accordance  with  paragraph  (c)  of  this 
section,  and  the  unit  does  not  have  add¬ 
on  NOx  emission  controls^during  any 
such  control  periods,  the  average  of  the 
amounts  of  the  unit’s  NOx  emission  rate 


(in  Ib/mmBtu)  for  such  control  periods; 
or 

(3)  If  the  unit’s  NOx  emission  rate  and 
heat  input  are  monitored  and  reported 
for  more  than  one  entire  control  period, 
in  accordance  with  paragraph  (c)  of  this 
section,  and  the  unit  has  add-on  NOx 
emission  controls  during  any  such 
control  periods,  the  average  of  the 
amounts  of  the  unit’s  NOx  emission  rate 
(in  Ih/mmBtu)  for  such  control  periods 
during  which  the  unit  has  add-on  NOx 
emission  controls. 

(g)  BeviewofTB  opt-in  application. 

(1)  After  the  designated  representative 
submits  the  complete  TR  opt-in 
application,  quarterly  reports,  and 
statement  required  in  paragraphs  (a),  (c), 
and  (d)  of  this  section  and  if  the 
Administrator  determines  that  the 
designated  representative  shows  that  the 
unit  meets  the  requirements  for  a  TR 
NOx  Annual  opt-in  unit  in  §  97.440,  the 
element  certified  in  paragraph  (a)(2)(iv) 
of  this  section,  and  the  monitoring  and 
reporting  requirements  of  paragraph  (c) 
of  this  section,  the  Administrator  will 
issue  a  written  approval  of  the  TR  opt- 
in  application  for  the  unit.  The  written 
approval  will  state  the  unit’s  baseline 
heat  input  and  baseline  NOx  emission 
rate.  The  Administrator  will  thereafter 
establish  a  compliance  account  for  the 
source  that  includes  the  unit  unless  the 
source  already  has  a  compliance 
account. 

(2)  Notwithstanding  paragraphs  (a) 
through  (f)  of  this  section,  if,  at  any  time 
before  the  TR  opt-in  application  is 
approved  under  paragraph  (g)(1)  of  this 
section,  the  Administrator  determines 
that  the  unit  cannot  meet  the 
requirements  for  a  TR  NOx  Annual  opt- 
in  unit  in  §  97.440,  the  element  certified 
in  paragraph  (a)(2)(iv)  of  this  section,  or 
the  monitoring  and  reporting 
requirements  in  paragraph  (c)  of  this 
section,  the  Administrator  will  issue  a 
written  disapproval  of  the  TR  opt-in 
application  for  the  unit. 

(h)  Date  of  entry  into  TB  NOx  Annual 
Trading  Program.  A  unit  for  which  a  TR 
opt-in  application  is  approved  under 
paragraph  (g)(1)  of  this  section  shall 
become  a  TR  NOx  Annual  opt-in  unit, 
and  a  TR  NOx  Annual  unit,  effective  as 
of  the  later  of  January  1,  2012  or  January 
1  of  the  first  control  period  during 
which  such  approval  is  issued. 

§  97.442  Withdrawal  of  TR  NOx  Annual 
opt-in  unit  from  TR  NOx  Annual  Trading 
Program. 

A  TR  NOx  Annual  opt-in  unit  may 
withdraw  from  the  TR  NOx  Annual 
Trading  Program  only  if,  in  accordance 
with  this  section,  the  designated 
representative  of  the  unit  submits  a 
request  to  withdra’w  the  unit  and  the 


Administrator  issues  a  written  approval 
of  the  request. 

(a)  Bequesting  withdrawal.  In  order  to 
withdraw  the  TR  NOx  Annual  opt-in 
unit  from  the  TR  NOx  Annual  Trading 
Program,  the  designated  representative 
of  the  unit  shall  submit  to  the 
Administrator  a  request  to  withdraw  the 
unit  effective  as  of  midnight  of 
December  31  of  a  specified  calendar 
year,  which  date  must  be  at  least  4  years 
after  December  31  of  the  year  of  the 
unit’s  entry  into  the  TR  NOx  Annual 
Trading  Program  under  §  97.441(h).  The 
request  shall  be  in  a  format  prescribed 
by  the  Administrator  and  shall  be 
submitted  no  later  than  90  days  before 
the  requested  effective  date  of 
withdrawal. 

(b)  Conditions  for  withdrawal.  Before 
a  TR  NOx  Annual  opt-in  unit  covered 
by  the  request  to  withdraw  may 
withdraw  from  the  TR  NOx  Annual 
Trading  Program,  the  following 
conditions  must  be  met: 

(1)  For  the  control  period  ending  on 
the  date  on  which  the  withdrawal  is  to 
be  effective,  the  source  that  includes  the 
TR  NOx  Annual  opt-in  unit  must  meet 
the  requirement  to  hold  TR  NOx  Annual 
allowances  under  §§  97.424  and  97.425 
and  cannot  have  any  excess  emissions. 

(2)  After  the  requirement  under 
paragraph  (b)(1)  of  this  section  is  met, 
the  Administrator  will  deduct  from  the 
compliance  account  of  the  source  that 
includes  the  TR  NOx  Annual  opt-in  unit 
TR  NOx  Annual  allowances  equal  in 
amount  to  and  allocated  for  the  same  or 
a  prior  control  period  as  any  TR  NOx 
Annual  allowances  allocated  to  the  TR 
NOx  Annual  opt-in  unit  under  §  97.444 
for  any  control  period  after  the  date  on 
which  the  withdrawal  is  to  be  effective. 
If  there  are  no  other  TR  NOx  Annual 
units  at  the  source,  the  Administrator 
will  close  the  compliance  account,  and 
the  owners  and  operators  of  the  TR  NOx 
Annual  opt-in  unit  may  submit  a  TR 
NOx  Annual  allowance  transfer  for  any 
remaining  TR  NOx  Annual  allowances 
to  another  Allowance  Management 
System  account  in  accordance  with 
§§97.422  and  97.423. 

(c)  Approving  withdrawal.  (1)  After 
the  requirements  for  withdrawal  under 
paragraphs  (a)  and  (b)  of  this  sectiori  are 
met  (including  deduction  of  the  full 
amount  of  TR  NOx  Annual  allowances 
required),  the  Administrator  will  issue  a 
written  approval  of  the  request  to 
withdraw,  which  will  become  effective 
as  of  midnight  on  December  31  of  the 
calendar  year  for  which  the  withdrawal 
was  requested.  The  unit  covered  by  the 
request  shall  continue  to  be  a  TR  NOx 
Annual  opt-in  unit  until  the  effective 
date  of  the  withdrawal  and  shall  comply 
with  all  requirements  under  the  TR  NOx 
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Annual  Trading  Program  concerning 
any  control  periods  for  which  the  unit 
is  a  TR  NOx  Annual  opt-in  unit,  even 
if  such  requirements  arise  or  must  be 
complied  with  after  the  withdrawal 
takes  effect. 

(2)  If  the  requirements  for  withdrawal 
under  paragraphs  (a)  and  (b)  of  this 
section  are  not  met,  the  Administrator 
will  issue  a  written  disapproval  of  the 
request  to  withdraw.  The  unit  covered 
by  the  request  shall  continue  to  be  a  TR 
NOx  Annual  opt-in  unit. 

(d)  Reapplication  upon  failure  to  meet 
conditions  of  withdrawal.  If  the 
Administrator  disapproves  the  request 
to  withdraw,  the  designated 
representative  of  the  unit  may  submit 
another  request  to  withdraw  in 
accordance  with  paragraphs  (a)  and  (b) 
of  this  section. 

(e)  Ability  to  reapply  to  the  TR  NOx 
Annual  Trading  Program.  Once  a  TR 
NOx  Annual  opt-in  unit  withdraws  from 
the  TR  NOx  Annual  Trading  Program, 
the  designated  representative  may  not 
submit  another  opt-in  application  under 
§  97.441  for  such  unit  before  the  date 
that  is  4  years  after  the  date  on  which 
the  withdrawal  became  effective. 

§97.443  Change  in  regulatory  status. 

(a)  Notification.  If  a  TR  NOx  Annual 
opt-in  unit  becomes  a  TR  NOx  Annual 
unit  under  §  97.404,  then  the  designated 
representative  of  the  unit  shall  notify 
the  Administrator  in  writing  of  such 
change  in  the  TR  NOx  Annual  opt-in 
unit’s  regulatory  status,  within  30  days 
of  such  change. 

(b)  Administrator’s  actions.  (1)  If  a  TR 
NOx  Annual  opt-in  unit  becomes  a  TR 
NOx  Annual  unit  under  §  97.404,  the 
Administrator  will  deduct,  from  the 
compliance  account  of  the  source  that 
includes  the  TR  NOx  Annual  opt-in  unit 
that  becomes  a  TR  NOx  Annual  unit 
under  §  97.404,  TR  NOx  Annual 
allowances  equal  in  amount  to  and 
allocated  for  the  same  or  a  prior  control 
period  as: 

(i)  Any  TR  NOx  Annual  allow'ances 
allocated  to  the  TR  NOx  Annual  opt-in 
unit  under  §  97.444  for  any  control 
period  starting  after  the  date  on  which 
the  TR  NOx  Annual  opt-in  unit  becomes 
a  TR  NOx  Annual  unit  under  §  97.404; 
and 

(ii)  If  the  date  on  which  the  TR  NOx 
Annual  opt-in  unit  becomes  a  TR  NOx 
Annual  unit  under  §  97.404  is  not 
December  31,  the  TR  NOx  Annual 
allowances  allocated  to  the  TR  NOx 
Annual  opt-in  unit  under  §  97.444  for 
the  control  period  that  includes  the  date 
on  which  the  TR  NOx  Annual  opt-in 
unit  becomes  a  TR  NOx  Annual  unit 
under  §  97.404 — 


(A)  Multiplied  by  the  ratio  of  the 
number  of  days,  in  the  control  period, 
starting  with  the  date  on  which  the  TR 
NOx  Annual  opt-in  unit  becomes  a  TR 
NOx  Annual  unit  under  §  97.404, 
divided  by  the  total  number  of  days  in 
the  control  period,  and 

(B)  Rounded  to  the  nearest  allowance. 

(2)  The  designated  representative 
shall  ensure  that  the  compliance- 
account  of  the  source  that  includes  the 
TR  NOx  Annual  opt-in  unit  that 
becomes  a  TR  NOx  Annual  unit  under 
§  97.404  contains  the  TR  NOx  Annual 
allowances  necessary  for  completion  of 
the  deduction  under  paragraph  (b)(1)  of 
this  section. 

(3) (i)  For  control  periods  starting  after 
the  date  on  which  the  TR  NOx  Annual 
opt-in  unit  becomes  a  TR  NOx  Annual 
unit  under  §  97.404,  the  TR  NOx  Annual 
opt-in  unit  will  be  allocated  TR  NOx 
Annual  allowances  in  accordance  with 
§97.412. 

(ii)  If  the  date  on  which  the  TR  NOx 
Annual  opt-in  unit  becomes  a  TR  NOx 
Annual  unit  under  §  97.404  is  not 
December  31,  the  following  amount  of 
TR  NOx  Annual  allowances  will  be 
allocated  to  the  TR  NOx  Annual  opt-in 
unit  (as  a  TR  NOx  Annual  unit)  in 
accordance  with  §  97.412  for  the  control 
period  that  includes  the  date  on  which 
the  TR  NOx  Annual  opt-in  unit  becomes 
a  TR  NOx  Annual  unit  under  §  97.404: 

(A)  The  amount  of  TR  NOx  Annual 
allowances  otherwise  allocated  to  the 
TR  NOx  Annual  opt-in  unit  (as  a  TR 
NOx  Annual  unit)  in  accordance  with 
§  97.412  for  the  control  period; 

(B)  Multiplied  by  the  ratio  of  the 
number  of  days,  in  the  control  period, 
starting  with  the  date  on  which  the  TR 
NOx  Annual  opt-in  unit  becomes  a  TR 
NOx  Annual  unit  under  §  97.404, 
divided  by  the  total  number  of  days  in 
the  control  period;  and  (C)  Rounded  to 
the  nearest  allowance. 

§97.444  TR  NOx  Annual  allowance 
allocations  to  TR  NOx  Annual  opt-ln  units. 

(a)  Timing  requirements.  (1)  When  the 
TR  opt-in  application  is  approved  for  a 
unit  under  §  97.441(g),  the 
Administrator  will  issue  TR  NOx 
Annual  allowances  and  allocate  them  to 
the  unit  for  the  control  period  in  which 
the  unit  enters  the  TR  NOx  Annual 
Trading  Program  under  §  97.441(h),  in 
accordance  with  paragraph  (b)  of  this 
section. 

(2)  By  no  later  than  October  31  of  the 
control  period  after  the  control  period  in 
which  a  TR  NOx  Annual  opt-in  unit 
enters  the  TR  NOx  Annual  Trading 
Program  under  §  97.441(h)  and  October 
31  of  each  year  thereafter,  the 
Administrator  will  issue  TR  NOx 
Annual  allowances  and  allocate  them  to 


the  TR  NOx  Annual  opt-in  unit  for  the 
control  period  that  includes  such 
allocation  deadline  and  in  which  the 
unit  is  a  TR  NOx  Annual  opt-in  unit,  in 
accordance  with  paragraph  (b)  of  this 
section. 

(b)  Calculation  of  allocation.  For  each 
control  period  for  which  a  TR  NOx 
Annual  opt-in  unit  is  to  be  allocated  TR 
NOx  Annual  allowances,  the 
Administrator  will  issue  and  allocate  TR 
NOx  Annual  allowances  in  accordance 
with  the  following  procedures: 

(1)  The  heat  input  (in  mmBtu)  u.sed 
for  calculating  the  TR  NOx  Annual 
allowance  allocation  will  be  the  lesser 
of: 

(1)  The  TR  NOx  Annual  opt-in  unit’s 
baseline  heat  input  determined  under 
§  97.441(g);  or 

(ii)  The  TR  NOx  Annual  opt-in  unit’s 
heat  input,  as  determined  in  accordance 
with  §§97.430  through  97.435,  for  the 
immediately  prior  control  period, 
except  when  the  allocation  is  being 
calculated  for  the  control  period  in 
which  the  TR  NOx  Annual  opt-in  unit 
enters  the  TR  NOx  Annual  Trading 
Program  under  §  97.441(h). 

(2)  The  NOx  emission  rate  (in  lb/ 
mmBtu)  used  for  calculating  TR  NOx 
Annual  allowance  allocations  will  be 
the  lesser  of: 

(1)  The  TR  NOx  Annual  opt-in  unit’s 
baseline  NOx  emission  rate  (in  lb/ 
mmBtu)  determined  under  §  97.441(g) 
and  multiplied  by  70  percent;  or 

(ii)  The  most  stringent  State  or 
Federal  NOx  emissions  limitation 
applicable  to  the  TR  NOx  Annual  opt- 
in  unit  at  any  time  during  the  control 
period  for  which  TR  NOx  Annual 
allowances  are  to  be  allocated. 

(3)  The  Administrator  will  issue  TR 
NOx  Annual  allowances  and  allocate 
them  to  the  TR  NOx  Annual  opt-in  unit 
in  an  amount  equaling  the  heat  input 
under  paragraph  (b)(1)  of  this  section, 
multiplied  by  the  NOx  emission  rate 
under  paragraph  (b)(2)  of  this  section, 
divided  by  2,000  Ib/ton,  and  rounded  to 
the  nearest  allowance. 

(c)  Recordation.  (1)  The  Administrator 
will  record,  in  the  compliance  account 
of  the  source  that  includes  the  TR  NOx 
Annual  opt-in  unit,  the  TR  NOx  Annual 
allowances  allocated  to  the  TR  NOx 
Annual  opt-in  unit  under  paragraph 
(a)(1)  of  this  section. 

(2)  By  December  1  of  the  control 
period  after  the  control  period  in  which 
a  TR  NOx  Annual  opt-in  unit  enters  the 
TR  NOx  Annual  Trading  Program  under 
§  97.441(h)  and  December  1  of  each  year 
thereafter,  the  Administrator  will 
record,  in  the  compliance  account  of  the 
source  that  includes  the  TR  NOx 
Annual  opt-in  unit,  the  TR  NOx  Annual 
allowances  allocated  to  the  TR  NOx 
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Annual  opt-in  unit  under  paragraph 

(a)(2)  of  this  section. 

36.  Part  97  is  amended  by  adding 

subpart  BBBBB  to  read  as  follows: 

Subpart  BBBBB — TR  NOx  Ozone  Season 

Trading  Program 

Sec. 

97.501  Purpose. 

97.502  Definitions. 

97.503  Measurements,  abbreviations,  and 
acronyms. 

97.504  Applicability. 

97.505  Retired  unit  exemption. 

97.506  Standard  requirements. 

97.507  Computation  of  time. 

97.508  Administrative  appeal  procedures. 

97.509  [Reserved] 

97.510  State  NOx  Ozone  Season  trading 
budgets,  new-unit  set-asides,  and 
variability  limits. 

97.511  Timing  requirements  for  TR  NOx 
Ozone  Season  allowance  allocations. 

97.512  TR  NOx  Ozone  Season  allowance 
allocations  for  new  units. 

97.513  Authorization  of  designated 
representative  and  alternate  designated 
representative. 

97.514  Responsibilities  of  designated 
representative  and  alternate  designated 
representative. 

97.515  Changing  designated  representative 
and  alternate  designated  representative; 
changes  in  owners  and  operators. 

97.516  Certificate  of  representation. 

97.517  Objections  concerning  designated 
representative  and  alternate  designated 
representative. 

97.518  Delegation  by  designated 
representative  and  alternate  designated 
representative. 

97.519  [Reserved] 

97.520  Establishment  of  Allowance 
Management  System  accounts. 

97.521  Recordation  of  TR  NOx  Ozone 
Season  allowance  allocations. 

97.522  Submission  of  TR  NOx  Ozone 
Season  allowance  transfers. 

97.523  Recordation  of  TR  NOx  Ozone 
Season  allowance  transfers. 

97.524  Compliance  with  TR  NOx  Ozone 
Season  emissions  limitation. 

97.525  Compliance  with  TR  NOx  Ozone 
Season  assurance  provisions. 

97.526  Banking. 

97.527  Account  error. 

97.528  Administrator’s  action  on 
submissions. 

97.529  [Reserved] 

97.530  General  monitoring,  recordkeeping, 
and  reporting  requirements. 

97.531  Initial  monitoring  system 
certification  and  recertification 
procedures. 

97.532  Monitoring  system  out-of-control 
periods. 

97.533  Notifications  concerning 
monitoring. 

97.534  Recordkeeping  and  reporting. 

97.535  Petitions  for  alternatives  to 
monitoring,  recordkeeping,  or  reporting 
requirements. 

97.540  General  requirements  for  TR  NOx 
Ozone  Season  opt-in  units. 

97.541  Opt-in  process. 


97.542  Withdrawal  of  TR  NOx  Ozone 
Season  opt-in  unit  from  TR  NOx  Ozone 
Season  Trading  Program. 

97.543  Change  in  regulatory  status. 

97.544  TR  NOx  Ozone  Season  allowance 
allocations  to  TR  NOx  Ozone  Season  opt- 
in  units. 

Subpart  BBBBB — TR  NOx  Ozone 
Season  Trading  Program 

197.501  Purpose. 

This  subpart  sets  forth  the  general, 
designated  representative,  allowance, 
and  monitoring  provisions  for  the 
Transport  Rule  (TR)  NOx  Ozone  Season 
Trading  Program,  under  section  110  of 
the  Clean  Air  Act  and  §  52.37(b)  of  this 
chapter,  as  a  means  of  mitigating 
interstate  transport  of  fine  particulates 
and  nitrogen  oxides. 

§  97.502  Definitions. 

The  terms  used  in  this  subpart  shall 
have  the  meanings  set  forth  in  this 
section  as  follows: 

Acid  Rain  Program  means  a  multi¬ 
state  SO2  and  NOx  air  pollution  control 
and  emission  reduction  program 
established  by  the  Administrator  under 
title  IV  of  the  Clean  Air  Act  and  parts 
72  through  78  of  this  chajpter. 

Administrator  means  the 
Administrator  of  the  United  States 
Environmental  Protection  Agency  or  the 
Director  of  the  Clean  Air  Markets 
Division  (or  its  successor)  of  the  United 
States  Environmental  Protection 
Agency,  the  Administrator’s  duly 
authorized  representative  under  this 
subpart. 

Allocate  or  allocation  means,  with 
regard  to  TR  NOx  Ozone  Season 
allowances,  the  determination  by  the 
Administrator  of  the  amount  of  such  TR 
NOx  Ozone  Season  allowances  to  be 
initially  credited  to  a  TR  NOx  Ozone 
Season  source  or  a  new  unit  set-aside. 

Allowable  NOx  emission  rate  means, 
with  regard  to  a  unit,  the  NOx  emission 
rate  limit  that  is  applicable  to  the  unit 
and  covers  the  longest  averaging  period 
not  exceeding  one  year. 

Allowance  Management  System 
means  the  system  by  which  the 
Administrator  records  allocations, 
deductions,  and  transfers  of  TR  NOx 
Ozone  Season  allowances  under  the  TR 
NOx  Ozone  Season  Trading  Program. 
Such  allowances  are  allocated,  held, 
deducted,  or  transferred  only  as  whole 
allowances.  The  Allowance 
Management  System  is  a  component  of 
the  CAMD  Business  System,  which  is 
the  system  used  by  the  Administrator  to 
handle  TR  NOx  Ozone  Season 
allowances  and  data  related  to  NOx 
emissions. 

Allowance  Management  System 
account  means  an  account  in  the 


Allowance  Management  System 
established  by  the  Administrator  for 
purposes  of  recording  the  allocation, 
holding,  transfer,  or  deduction  of  TR 
NOx  Ozone  Season  allowances. 

Allowance  transfer  deadline  means, 
for  a  control  period,  midnight  of 
December  1  (if  it  is  a  business  day),  or 
midnight  of  the  first  business  day 
thereafter  (if  December  1  is  not  a 
business  day),  immediately  after  such 
control  period  and  is  the  deadline  by 
which  a  TR  NOx  Ozone  Season 
allowance  transfer  must  be  submitted 
for  recordation  in  a  TR  NOx  Ozone 
Season  source’s  compliance  account  in 
order  to  be  available  for  use  in 
complying  with  the  source’s  TR  NOx 
Ozone  Season  emissions  limitation  for 
such  control  period  in  accordance  with 
§97.524. 

Alternate  designated  representative 
means,  for  a  TR  NOx  Ozone  Season 
source  and  each  TR  NOx  Ozone  Season 
unit  at  the  source,  the  natural  person 
who  is  authorized  by  the  owners  and 
operators  of  the  source  and  all  such 
units  at  the  source,  in  accordance  with 
this  subpart,  to  act  on  behalf  of  the 
designated  representative  in  matters 
pertaining  to  the  TR  NOx  Ozone  Season 
Trading  Program.  If  the  TR  NOx  Ozone 
Season  source  is  also  subject  to  the  Acid 
Rain  Program,  TR  NOx  Annual  Trading 
Program,  TR  SO2. Group  1  Trading 
Program,  or  TR  SO2  Group  2  Trading 
Program,  then  this  natural  person  shall 
be  the  same  natural  person  as  the 
alternate  designated  representative  as 
defined  in  §  72.2  of  this  chapter, 

§  97.402,  §  97.602,  or  §  97.702 
respectively. 

Authorized  account  representative 
means,  with  regard  to  a  general  account, 
the  natural  person  who  is  authorized,  in 
accordance  with  this  subpart,  to  transfer 
and  otherwise  dispose  of  TR  NOx  Ozone 
Season  allowances  held  in  the  general 
account  and,  with  regard  to  a  TR  NOx 
Ozone  Season  source’s  compliance 
account,  the  designated  representative 
of  the  source. 

Automated  data  acquisition  and 
handling  system  or  DAHS  means  the 
component  of  the  continuous  emission 
monitoring  system,  or  other  emissions 
monitoring  system  approved  for  use 
under  this  subpart,  designed  to  interpret 
and  convert  individual  output  signals 
from  pollutant  concentration  monitors, 
flow  monitors,  diluent  gas  monitors, 
and  other  component  parts  of  the 
monitoring  system  to  produce  a 
continuous  record  of  the  measured 
parameters  in  the  measurement  units 
required  by  this  subpart. 

Biomass  means — 

(1)  Any  organic  material  grown  for  the 
purpose  of  being  converted  to  energy; 
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(2)  Any  organic  byproduct  of 
agriculture  that  can  be  converted  into 
energy;  or 

(3)  Any  material  that  can  be  converted 
into  energy  and  is  nonmerchantable  for 
other  purposes,  that  is  segregated  from 
other  material  that  is  nonmerchantable 
for  other  purposes,  and  that  is; 

(i)  A  forest-related  organic  resource, 
including  mill  residues,  precommercial 
thinnings,  slash,  brush,  or  byproduct 
from  conversion  of  trees  to 
merchantable  material;  or 

(ii)  A  wood  material,  including 
pallets,  crates,  dunnage,  manufacturing 
and  construction  materials  (other  than 
pressure-treated,  chemically-treated,  or 
painted  wood  products),  and  landscape 
or  right-of-way  tree  trimmings. 

Boiler  means  an  enclosed  fossil-  or 
other-fuel-fired  combustion  device  used 
to  produce  heat  and  to  transfer  heat  to 
recirculating  water,  steam,  or  other 
medium. 

Bottoming-cycle  unit  means  a  unit  in 
which  the  energy  input  to  the  unit  is 
first  used  to  produce  useful  thermal 
energy,  where  at  least  some  of  the  reject 
heat  from  the  useful  thermal  energy 
application  or  process  is  then  used  for 
electricity  production. 

Certifying  official  means  a  natural 
person  who  is: 

(1)  For  a  corporation,  a  president, 
secretary,  treasurer,  or  vice-president  or 
the  corporation  in  charge  of  a  principal 
business  function  or  any  other  person 
who  performs  similar  policy  or 
decision-making  functions  for  the 
corporation; 

(2)  For  a  partnership  or  sole 
proprietorship,  a  general  partner  or  the 
proprietor  respectively;  or 

(3)  For  a  local  government  entity  or 
State,  federal,  or  other  public  agency,  a 
principal  executive  officer  or  ranking 
elected  official. 

Clean  Air  Act  means  the  Clean  Air 
Act,  42  U.S.C.  7401,  et  seq. 

Coal  means  any  solid  fuel  classified  as 
anthracite,  bituminous,  subbituminous, 
or  lignite. 

Coal-derived  fuel  means  any  fuel 
(whether  in  a  solid,  liquid,  or  gaseous 
state)  produced  by  the  mechanical, 
thermal,  or  chemical  processing  of  coal. 

Coal-fired  means  combusting  any 
amount  of  coal  or  coal-derived  fuel, 
alone  or  in  combination  with  any 
amount  of  any  other  fuel,  during  1990  • 
or  any  year  thereafter. 

Cogeneration  system  means  an 
integrated  group,  at  a  source,  of 
equipment  (including  a  boiler,  or 
combustion  turbine,  and  a  steam  turbine 
generator)  designed  to  produce  useful 
thermal  energy  for  industrial, 
commercial,  heating,  or  cooling 


purposes  and  electricity  through  the 
sequential  use  of  energy. 

Cogeneration  unit  means  a  stationary, 
fossil-fuel-fired  boiler  or  stationary, 
fossil-fuel-fired  combustion  turbine — 

(1)  Operating  as  part  of  a  cogeneration 
system;  and 

(2)  Producing  during  the  later  of  1990 
or  the  12-month  period  starting  on  the 
date  that  the  unit  first  produces 
electricity  and  during  each  calendar 
year  after  the  later  of  1990  or  the 
calendar  year  in  which  the  unit  first 
produces  electricity — 

(i)  For  a  topping-cycle  unit, 

(A)  Useful  thermal  energy  not  less 
than  5  percent  of  total  energy  output; 
and 

(B)  Useful  power  that,  when  added  to 
one-half  of  useful  thermal  energy 
produced,  is  not  less  then  42.5  percent 
of  total  energy  input,  if  useful  thermal 
energy  produced  is  15  percent  or  more 
of  total  energy  output,  or  not  less  than 
45  percent  of  total  energy  input,  if 
useful  thermal  energy  produced  is  less 
than  15  percent  of  total  energy  output. 

(ii)  For  a  bottoming-cycle  unit,  useful 
power  not  less  than  45  percent  of  total 
energy  input; 

d3)  Provided  that  the  total  energy 
input  under  paragraphs  (2)(i)(B)  and 
(2)(ii)  of  this  definition  shall  equal  the 
unit’s  total  energy  input  from  all  fuel, 
except  biomass  if  the  unit  is  a  boiler; 
and 

(4)  Provided  that,  if  a  topping-cycle 
unit  is  operated  as  part  of  a  cogeneration 
system  during  a  calendar  year  and  the 
cogeneration  system  meets  on  a  system- 
wide  basis  the  requirement  in  paragraph 
(2)(i)(B)  of  this  definition,  the  topping- 
cycle  unit  shall  be  deemed  to  meet  such 
requirement  during  that  calendar  year. 

Combustion  turbine  means  an 
enclosed  device  comprising: 

(1)  If  the  device  is  simple  cycle,  a 
compressor,  a  combustor,  and  a  turbine 
and  in  which  the  flue  gas  resulting  from 
the  combustion  of  fuel  in  the  combustor 
passes  through  the  turbine,  rotating  the 
turbine;  and 

(2)  If  the  device  is  combined  cycle, 
the  equipment  described  in  paragraph 
(1)  of  this  definition  and  any  associated 
duct  burner,  heat  recovery  steam 
generator,  and  steam  turbine. 

Commence  commercial  operation 
means,  with  regard  to  a  unit: 

(1)  To  have  begun  to  produce  .steam, 
gas,  or  other  heated  medium  used  to 
generate  electricity  for  sale  or  use, 
including  test  generation,  except  as 
provided  in  §  97.505. 

(i)  For  a  unit  that  is  a  TR  NOx  Ozone 
Season  unit  under  §  97.504  on  the  later 
of  November  15,  1990  or  the  date  the 
unit  commences  commercial  operation 
as  defined  in  the  introductory  text  of 


paragraph  (1)  of  this  definition  and  that 
subsequently  undergoes  a  physical 
change  (other  than  replacement  of  the 
unit  by  a  unit  at  the  same  source),  such 
date  shall  remain  the  date  of 
commencement  of  commercial 
operation  of  the  unit,  which  shall 
continue  to  be  treated  as  the  same  unit. 

(ii)  For  a  unit  that  is  a  TR  NOx  Ozone 
Season  unit  under  §  97.504  on  the  later 
of  November  15,  1990  or  the  date  the 
unit  commences  commercial  operation 
as  defined  in  the  introductory  text  of 
paragraph  (1)  of  this  definition  and  that 
is  subsequently  replaced  by  a  unit  at  the 
same  source,  such  date  shall  remain  the 
replaced  unit’s  date  of  commencement 
of  commercial  operation,  and  the 
replacement  unit  shall  be  treated  as  a 
separate  unit  with  a  separate  date  for 
commencement  of  commercial 
operation  as  defined  in  paragraph  (1)  or 
(2)  of  this  definition  as  appropriate. 

(2)  Notwithstanding  paragraph  (1)  of 
this  definition  and  except  as  provided 
in  §  97.505,  for  a  unit  that  is  not  a  TR 
NOx  Ozone  Season  unit  under  §  97.504 
on  the  later  of  November  15,  1990  or  the 
date  the  unit  commences  commercial 
operation  as  defined  in  introductory  text 
of  paragraph  (1)  of  this  definition,  the 
unit’s  date  for  commencement  of 
commercial  operation  shall  be  the  date 
on  which  the  unit  becomes  a  TR  NOx 
Ozone  Season  unit  under  §  97.504. 

(i)  For  a  unit  with  a  date  for 
commencement  of  commercial 
operation  as  defined  in  tbe  introductory 
text  of  paragraph  (2)  of  this  definition 
and  that  subsequently  undergoes  a 
physical  change  (other  than  replacement 
of  the  unit  by  a  unit  at  tbe  same  source), 
such  date  shall  remain  the  date  of 
commencement  of  commercial 
operation  of  the  unit,  which  shall 
continue  to  be  treated  as  the  same  unit. 

(ii)  For  a  unit  with  a  date  for 
commencement  of  commercial 
operation  as  defined  in  the  introductory 
text  of  paragraph  (2)  of  this  definition 
and  that  is  subsequently  replaced  by  a 
unit  at  the  same  source,  such  date  shall 
remain  the  replaced  unit’s  date  of 
commencement  of  commercial 
operation,  and  the  replacement  unit 
shall  be  treated  as  a  separate  unit  with 

a  separate  date  for  commencement  of 
commercial  operation  as  defined  in 
paragraph  (1)  or  (2)  of  this  definition  as 
appropriate. 

Commence  operation  means,  with 
regard  to  a  unit: 

(1)  To  have  begun  any  mechanical, 
chemical,  or  electronic  process, 
including  start-up  of  the  unit’s 
combustion  chamber. 

(2)  For  a  unit  that  undergoes  a 
physical  change  (other  than  replacement 
of  the  unit  by  a  unit  at  the  same  souit;e) 
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after  the  date  the  unit  commences 
operation  as  defined  in  paragraph  (1)  of 
this  definition,  such  date  shall  remain 
the  date  of  commencement  of  operation 
of  the  unit,  which  shall  continue  to  be 
treated  as  the  same  unit. 

(3)  For  a  unit  that  is  replaced  by  a  unit 
at  th§.same  source  after  the  date  the  unit 
commences  operation  as  defined  in 
paragraph  (1)  of  this  definition,  such 
date  shall  remain  the  replaced  unit’s 
date  of  commencement  of  operation, 
and  the  replacement  unit  shall  be 
treated  as  a  separate  unit  with  a  separate 
date  for  commencement  of  operation  as 
defined  in  paragraph  (1),  (2),  or  (3)  of 
this  definition  as  appropriate. 

Common  stack  means  a  single  flue 
through  which  emissions  from  2  or 
more  units  are  exhausted. 

Compliance  account  means  an 
Allowance  Management  System, 
account,  established  by  the 
Administrator  for  a  TR  NOx  Ozone 
Season  source  under  this  subpart,  in 
which  any  TR  NOx  Ozone  Season 
allowance  allocations  for  the  TR  NOx 
Ozone  Season  units  at  the  source  are 
recorded  and  in  which  are  held  any  TR 
NOx  Ozone  Season  allowances  available 
for  use  for  a  control  period  in  complying 
with  the  source’s  TR  NOx  Ozone  Season 
emissions  limitation  in  accordance  with 
§  97.524  and  the  TR  NOx  Ozone  Season 
assurance  provisions  in  accordance  with 
§97.525. 

Continuous  emission  monitoring 
system  or  CEMS  means  the  equipment 
required  under  this  subpart  to  sample, 
analyze,  measure,  and  provide,  by 
means  of  readings  recorded  at  least  once 
every  15  minutes  and  using  an 
automated  data  acquisition  and 
handling  system  (DAHS),  a  permanent 
record  of  NOx  emissions,  stack  gas 
volumetric  flow  rate,  stack  gas  moisture 
content,  and  O2  or  CO2  concentration  (as 
applicable),  in  a  manner  consistent  with 
part  75  of  this  chapter  and  §§  97.530 
through  97.535.  The  following  systems 
are  the  principal  types  of  continuous 
emission  monitoring  systems: 

(1)  A  flow  monitoring  system, 
consisting  of  a  stack  flow  rate  monitor 
and  an  automated  data  acquisition  and 
handling  system  and  providing  a 
permanent,  continuous  record  of  stack 
gas  volumetric  flow  rate,  in  standard 
cubic  feet  per  hour  (scfh); 

(2)  A  NOx  concentration  monitoring 
system,  consisting  of  a  NOx  pollutant 
concentration  monitor  and  an 
automated  data  acquisition  and 
handling  system  and  providing  a 
permanent,  continuous  record  of  NOx 
emissions,  in  parts  per  million  (ppm); 

(3)  A  NOx  emission  rate  (or  NOx- 
diluent)  monitoring  system,  consisting 
of  a  NOx  pollutant  concentration 


monitor,  a  diluent  gas  (CO2  or  O2) 
monitor,  and  an  automated  data 
acquisition  and  handling  system  and 
providing  a  permanent,  continuous 
record  of  NOx  concentration,  in  parts 
per  million  (ppm),  diluent  gas 
concentration,  in  percent  CO2  or  O2,  and 
NOx  emission  rate,  in  pounds  per 
million  British  thermal  units  (lb/ 
mmBtu): 

(4)  A  moisture  monitoring  system,  as 
defined  in  §  75.11(b)(2)  of  this  chapter 
and  providing  a  permanent,  continuous 
record  of  the  stack  gas  moisture  content, 
in  percent  H2O: 

(5)  A  CO2  monitoring  system, 
consisting  of  a  CO2  pollutant 
concentration  monitor  (or  an  O2  monitor 
plus  suitable  mathematical  equations 
from  which  the  CO2  concentration  is 
derived)  and  an  automated  data 
acquisition  and  handling  system  and 
providing  a  permanent,  continuous 
record  of  CO2  emissions,  in  percent  CO2: 
and 

(6)  An  O2  monitoring  system, 
consisting  of  an  O2  concentration 
monitor  and  an  automated  data 
acquisition  and  handling  system  and 
providing  a  permanent,  continuous 
record  of  O2,  in  percent  O2. 

Control  period  means  the  period 
starting  May  1  of  a  calendar  year,,  except 
as  provided  in  §  97.506(c)(3),  and 
ending  on  September  30  of  the  same 
year,  inclusive. 

Designated  representative  means,  for 
a  TR  NOx  Ozone  Season  source  and 
each  TR  NOx  Ozone  Season  unit  at  the 
source,  the  natural  person  who  is 
authorized  by  the  owners  and  operators 
of  the  source  and  all  such  units  at  the 
source,  in  accordance  with  this  subpart, 
to  represent  and  legally  bind  each 
owner  and  operator  in  matters 
pertaining  to  the  TR  NOx  Ozone  Season 
Trading  Program.  If  the  TR  NOx  Ozone 
Season  source  is  also  subject  to  the  Acid 
Rain  Program,  TR  NOx  Annual  Trading 
Program,  TR  SO2  Group  1  Trading 
Program,  or  TR  SO2  Group  2  Trading 
Program,  then  this  natural  person  shall 
be  tbe  same  natural  person  as  the 
designated  representative,  as  defined  in 
§  72.2  of  this  chapter,  §  97.402,  §  97.602, 
or  §  97.702  respectively. 

Emissions  means  air  pollutants 
exhausted  fi'om  a  unit  or  source  into  the 
atmosphere,  as  measured,  recorded,  and 
reported  to  the  Administrator  by  the 
designated  representative  and  as 
modified  by  the  Administrator  in 
accordance  with  this  subpart. 

Excess  emissions  means  any  ton  of 
.  NOx  emitted  from  the  TR  NOx  Ozone 
Season  units  at  a  TR  NOx  Ozone  Season 
source  during  a  control  period  that 
exceeds  the  TR  NOx  Ozone  Season 
emissions  limitation  for  the  source. 


Fossil  fuel  means — 

(1)  Natural  gas,  petroleum,  coal,  or 
any  form  of  solid,  liquid,  or  gaseous  fuel 
derived  from  such  material;  or 

(2)  For  purposes  of  applying 

§§  97.504(b)(2)(i)(B),  97.504(b)(2)(ii)(B), 
and  97.504(b)(2)(iii),  natural  gas, 
petroleum,  coal,  or  any  form  of  solid, 
liquid,  or  gaseous  fuel  derived  from 
such  material  for  the  purpose  of  creating 
useful  heat. 

Fossil-fuel-fired  means,  with  regard  to 
a  unit,  combusting  any  amount  of  fossil 
fuel  in  1990  or  any  calendar  year 
thereafter. 

Fuel  oil  means  any  petroleum-based 
fuel  (including  diesel  fuel  or  petroleum 
derivatives  such  as  oil  tar)  and  any 
recycled  or  blended  petroleum  products 
or  petroleum  by-products  used  as  a  fuel 
whether  in  a  liquid,  solid,  or  gaseous 
state. 

General  account  means  an  Allowance 
Management  System  account, 
established  under  this  subpart,  that  is 
not  a-compliance  account. 

Generator  means  a  device  that 
produces  electricity. 

Gross  electrical  output  means,  with 
regard  to  a  unit,  electricity  made 
available  for  use,  including  any  such 
electricity  used  in  the  power  production 
process  (which  process  includes,  but  is 
not  limited  to,  any  on-site  processing  or 
treatment  of  fuel  combusted  at  the  unit 
and  any  on-site  emission  controls). 

Heat  input  means,  with  regard  to  a 
unit  for  a  specified  period  of  time,  the 
product  (in  mmBtu/time)  of  the  gross 
calorific  value  of  the  fuel  (in  mmBtu/lb) 
multiplied  by  the  fuel  feed  rate  into  a 
combustion  device  (in  lb  of  fuel/time), 
as  measured,  recorded,  and  reported  to 
the  Administrator  by  the  designated 
representative  and  as  modified  by  the 
Administrator  in  accordance  with  this 
subpart  and  excluding  the  heat  derived 
from  preheated  combustion  air, 
recirculated  flue  gases,  or  exhaust. 

Heat  input  rate  means  the  amount  of 
heat  input  (in  mmBtu)  divided  by  unit 
operating  time  (in  hr)  or,  with  regard  to 
a  specific  fuel,  the  amount  of  heat  input 
attributed  to  the  fuel  (in  mmBtu) 
divided  by  the  unit  operating  time  (in 
hr)  during  which  the  unit  combusts  the 
fuel. 

Life-of-the-unit,  firm  power 
contractual  arrangement  means  a  unit 
participation  power  sales  agreement 
urtder  which  a  utility  or  industrial 
customer  reserves,  or  is  entitled  to 
receive,  a  specified  amount  or 
percentage  of  nameplate  capacity  and 
associated  energy  generated  by  any 
specified  unit  and  pays  its  proportional 
amount  of  such  unit’s  total  costs, 
pursuant  to  a  contract: 

(1)  For  the  life  of  the  unit; 
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(2)  For  a  cumulative  term  of  no  less 
than  30  years,  including  contracts  that 
permit  an  election  for  early  termination; 
or 

(3)  For  a  period  no  less  than  25  years 
or  70  percent  of  the  economic  useful  life 
of  the  unit  determined  as  of  the  time  the 
unit  is  built,  with  option  rights  to 
purchase  or  release  some  portion  of  the 
nameplate  capacity  and  associated 
energy  generated  by  the  unit  at  the  end 
of  the  period. 

Maximum  design  heat  input  means 
the  maximum  amount  of  fuel  per  hour 
(in  Btu/hr)  that  a  unit  is  capable  of 
combusting  on  a  steady  state  basis  as  of 
the  initial  installation  of  the  unit  as 
specified  by  the  manufacturer  of  the 
unit. 

Monitoring  system  means  any 
monitoring  system  that  meets  the 
requirements  of  this  subpart,  including 
a  continuous  emission  monitoring 
system,  an  alternative  monitoring 
system,  or  an  excepted  monitoring 
system  under  part  75  of  this  chapter. 

Nameplate  capacity  means,  starting 
from  the  initial  installation  of  a 
generator,  the  maximum  electrical 
generating  output  (in  MWe)  that  the 
generator  is  capable  of  producing  on  a 
steady  state  basis  and  during  continuous 
operation  (when  not  restricted  by 
seasonal  or  other  deratings)  as  of  such 
installation  as  specified  by  the 
manufacturer  of  the  generator  or, 
starting  from  the  coinpletion  of  any 
subsequent  physical  change  in  the 
generator  resulting  in  an  increase  in  the 
maximum  electrical  generating  output 
(in  MWe)  that  the  generator  is  capable 
of  producing  on  a  steady  state  basis  and 
during  continuous  operation  (when  not 
restricted  by  seasonal  or  other 
deratings),  such  increased’maximum 
amount  as  of  such  completion  as 
specified  by  the  person  conducting  the 
physical  change. 

Newly  affected  TR  NOx  Ozone  Season 
unit  means  a  unit  that  was  not  a  TR  NOx 
Ozone  Season  unit  when  it  began 
operating  but  that  thereafter  becomes  a 
TR  NOx  Ozone  Season  unit. 

Operate  or  operation  means,  with 
regard  to  a  unit,  to  combust  fuel. 

Operator  means  any  person  who 
operates,  controls,  or  supervises  a  TR 
NOx  Ozone  Season  unit  or  a  TR  NOx 
Ozone  Season  source  and  shall  include, 
but  not  be  limited  to,  any  holding 
company,  utility  system,  or  plant 
manager  of  such  a  unit  or  source. 

Owner  means,  with  regard  to  a  TR 
NOx  Ozone  Season  source  or  a  TR  NOx 
Ozone  Season  unit  at  a  source 
respectively,  any  of  the  following 
persons: 

(1)  Any  holder  of  any  portion  of  the 
legal  or  equitable  title  in  a  TR  NOx 


Ozone  Season  unit  at  the  source  or  the 
TR  NOx  Ozone  Season  unit; 

(2)  Any  holder  of  a  leasehold  interest 
in  a  TR  NOx  Ozone  Season  unit  at  the 
source  or  the  TR  NOx  Ozone  Season 
unit,  provided  that,  unless  expressly 
provided  for  in  a  leasehold  agreement, 
“owner”  shall  not  include  a  passive 
lessor,  or  a  person  who  has  an  equitable 
interest  through  such  lessor,  whose 
rental  payments  are  not  based  (either 
directly  or  indirectly)  on  the  revenues  or 
income  from  such  TR  NOx  Ozone 
Season  unit; 

(3)  Any  purchaser  of  power  from  a  TR 
NOx  Ozone  Season  unit  at  the  source  or 
the  TR  NOx  Ozone  Season  unit  under  a 
life-of-the-unit,  firm  power  contractual 
arrangement; 

(4)  Provided  that,  for  purposes  of 
applying  the  TR  NOx  Ozone  Season 
assurance  provisions  in  §§  97.506(c)(2) 
and  97.525,  if  one  or  more  owners  (as 
defined  in  paragraphs  (1)  through  (3)  of 
this  definition)  of  one  or  more  TR  NOx 
Ozone  Season  units  in  a  State  are 
wholly  owned  by  another,  common 
owner,  all  such  owners  shall  be  treated 
collectively  as  a  single  owner  in  the 
State. 

Owner’s  assurance  level  means; 

(1)  With  regard  to  a  State  and  control 
period  for  which  the  State  assurance 
level  is  exceeded  as  described  in 

§  97.506(c)(2)(iii)(A)  and  not  as 
described  in  §  97.506(c)(2)(iii)(B),  the 
owner’s  share  of  the  State  NOx  Ozone 
Season  trading  budget  with  the  one-year 
variability  limit  for  the  State  for  such 
control  period;  or 

(2)  With  regard  to  a  State  and  control 
period  for  which  the  State  assurance 
level  is  exceeded  as  described  in 

§  97.506(c)(2)(iii)(B),  the  owner’s  share 
of  the  State  NOx  Ozone  Season  trading 
budget  with  the  three-year  variability 
limit  for  the  State  for  such  control 
period. 

Owner’s  share  means; 

(1)  With  regard  to  a  total  amount  of 
NOx  emissions  from  all  TR  NOx  Ozone 
Season  units  in  a  State  during  a  control 
period,  the  total  tonnage  of  NOx 
emissions  during  such  control  period 
from  all  of  the  owner’s  TR  NOx  Ozone 
Season  units  in  the  State; 

(2)  With  regard  to  a  State  NOx  Ozone 
Season  trading  budget  with  a  one-year 
variability  limit  for  a  control  period,  the 
amount  (rounded  to  the  nearest 
allowance)  equal  to  the  total  amount  of 
TR  NOx  Ozone  Season  allowances 
allocated  for  such  control  period  to  all 
of  the  owner’s  TR  NOx  Ozone  Season 
units  in  the  State,  multiplied  by  the  sum 
of  the  State  NOx  Ozone  Season  trading 
budget  under  §  97.510(a)  and  the  State’s 
one-year  variability  limit  under 


§  97.510(b)  and  divided  by  such  State 
NOx  Ozone  Season  trading  budget; 

(3)  With  regard  to  a  State  NOx  Ozone 
Season  trading  budget  with  a  three-year 
variability  limit  for  a  control  period,  the 
amount  (rounded  to  the  nearest 
allowance)  equal  to  the  total  amount  of 
TR  NOx  Ozone  Season  allowances 
allocated  for  such  control  period  to  all 
of  the  owner’s  TR  NOx  Ozone  Season 
units  in  the  State,  multiplied  by  the  sum 
of  the  State  NOx  Ozone  Season  trading 
budget  under  §  97.510(a)  and  the  State’s 
three-year  variability  limit  under 

§  97.510(b)  and  divided  by  such  State 
NOx  Ozone  Season  trading  budget; 

(4)  Provided  that,  in  the  case  of  a  unit 
with  more  than  one  owner,  the  amount 
of  tonnage  of  NOx  emissions  and  of  TR 
NOx  Ozone  Season  allowances  allocated 
for  a  control  period,  with  regard  to  such 
unit,  used  in  determining  each  owner’s 
share  shall  be  the  amount  (rounded  to 
the  nearest  ton  and  the  nearest 
allowance)  equal  to  the  unit’s  NOx 
emissions  and  allocation  of  such 
allowances,  resp>ectively,  for  such 
control  period  multiplied  by  the 
percentage  of  ownership  in  the  unit  that 
the  owner’s  legal,  equitable,  leasehold, 
or  contractual  reservation  or  entitlejnent 
in  the  unit  comprises  as  of  September 
30  of  such  control  period; 

(5)  Provided  that,  where  two  or  more 
units  emit  through  a  common  stack  that  • 
is  the  monitoring  location  from  which 
NOx  mass  emissions  are  reported  for  a 
control  period  for  a  year,  the  amount  of 
tonnage  of  each  unit’s  NOx  emissions 
used  in  determining  each  owner’s  share 
for  such  control  period  shall  be: 

(i)  The  amount  (rounded  to  the 
nearest  ton)  of  NOx  emissions  reported 
at  the  common  stack  multiplied  by  the 
quotient  of  such  unit’s  heat  input  for 
such  control  period  divided  by  the  total 
heat  input  reported  from  the  common 
stack  for  such  control  period; 

(ii)  An  amount  determined  in 
accordance  with  a  methodology  that  the 
Administrator  determines  is  consistent 
with  the  purposes  of  this  definition  and 
whose  adverse  effect  (if  any)  the 
Administrator  determines  will  be  de 
minimis;  or 

(iii)  An  amount  approved  by  the 
Administrator  in  response  to  a  petition 
for  an  alternative  requirement  submitted 
in  accordance  with  §  97.535;  and 

(6)  Provided  that,  in  the  case  of  a  unit 
that  operates  during,  but  is  allocated  no 
TR  NOx  Ozone  Season  allowances  for, 
a  control  period,  the  unit  shall  be 
treated,  solely  for  purposes  of  this 
definition,  as  being  allocated  an  amount 
(rounded  to  the  nearest  allowance)  of 
TR  NOx  Ozone  Season  allowances  for 
such  control  period  equal  to  the  lesser 
of — 
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(i)  The  unit’s  allowable  NOx  emission 
rate  (in  lb  per  MWe)  applicable  to  such 
control  period,  multiplied  by  a  capacity 
factor  of  0.89  (if  the  unit  is  a  coal-fired 
boiler),  0.22  (if  the  unit  is  a  simple 
combustion  turbine),  or  0.72  (if  the  unit 
is  a  combined  cycle  turbine),  multiplied 
by  the  unit’s  maximum  hourly  load  as 
reported  in  accordance  with  this  subpart 
and  by  3,672  hours/control  period,  and 
divided  by  2,000  Ib/ton;  or 

(ii)  For  a  unit  listed  in  appendix  A  to 
this  subpart,  the  sum  of  the  unit’s  NOx 
emissions  in  the  control  period  in  the 
last  three  years  during  which  the  unit 
operated  during  the  control  period, 
divided  by  three. 

Permanently  retired  means,  with 
regard  to  a  unit,  a  unit  that  is 
unavailable  for  service  and  that  the 
unit’s  owners  and  operators  do  not 
expect  to  return  to  service  in  the  future. 

Permitting  authority  means 
“permitting  authority”  as  defined  in 
§§  70.2  and  71.2  of  this  chapter. 

Potential  electrical  output  capacity 
means  33  percent  of  a  unit’s  maximum 
design  heat  input,  divided  by  3,413  Btu/ 
kWh,  divided  by  1,000  kWh/MWh,  and 
multiplied  by  8,760  hr/yr. 

Receive  or  receipt  o/ means,  when 
referring  to  the  Administrator,  to  come 
into  possession  of  a  document, 
information,  or  correspondence 
(whether  sent  in  hard  copy  or  by 
authorized  electronic  transmission),  as 
indicated  in  an  official  log,  or  by.  a 
notation  made  on  the  document, 
information,  or  correspondence,  by  the 
Administrator  in  the  regular  course  of 
business. 

Recordation,  record,  or  recorded 
means,  with  regard  to  TR  NOx  Ozone 
Season  allowances,  the  moving  of  TR 
NOx  Ozone  Season  allowances  by  the 
Administrator  into,  out  of,  or  between 
Allowance  Management  System 
accounts,  for  purposes  of  allocation, 
transfer,  or  deduction. 

Reference  method  means  any  direct 
test  method  of  sampling  and  analyzing 
for  an  air  pollutant  as  specified  in 
§  75.22  of  this  chapter. 

Replacement,  replace,  or  replaced 
means,  with  regard  to  a  unit,  the 
demolishing  of  a  unit,  or  the  permanent 
retirement  and  permanent  disabling  of  a 
unit,  and  the  construction  of  another 
unit  (the  replacement  unit)  to  be  used 
instead  of  the  demolished  or  retired  unit 
(the  replaced  unit).  * 

Sequential  use  of  energy  means: 

(1)  For  a  topping-cycle  unit,  the  use 
of  reject  heat  from  electricity  production 
in  a  useful  thermal  energy  application 
or  process;  or 

(2)  For  a  bottoming-cycle  unit,  the  use 
of  reject  heat  from  useful  thermal  energy 


application  or  process  in  electricity 
production. 

Serial  number  means,  for  a  TR  NOx 
Ozone  Season  allowance,  the  unique 
identification  number  assigned  to  each 
TR  NOx  Ozone  Season  allowance  by  the 
Administrator. 

Solid  waste  incineration  unit  means  a 
stationary,  fossil-fuel-fired  boiler  or 
stationary,  fossil-fuel-fired  combustion 
turbine  that  is  a  “solid  waste 
incineration  unit”  as  defined  in  section 
129(g)(1)  of  the  Clean  Air  Act. 

Source  means  all  buildings, 
structures,  or  installations  located  in 
one  or  more  contiguous  or  adjacent 
properties  under  common  control  of  the 
same  person  or  persons.  This  definition 
does  not  change  or  otherwise  affect  the 
definition  of  “major  source”,  “stationary 
source”,  or  “source”  as  set  forth  and 
implemented  in  a  title  V  operating 
permit  program  or  any  other  program 
under  the  Clean  Air  Act. 

State  means  one  of  the  States  or  the 
District  of  Columbia  that  is  subject  to 
the  TR  NOx  Ozone  Season  Trading 
Program  pursuant  to  §  52.37(b)  of  this 
chapter. 

Submit  or  serve  means  to  send  or 
transmit  a  document,  information,  or 
correspondence  to  the  person  specified 
in  accordance  with  the  applicable 
regulation: 

(1)  In  person; 

(2)  By  United  States  Postal  Service;  or 

(3)  By  other  means  of  dispatch  or 
transmission  and  delivery; 

(4)  Provided  that  compliance  with  any 
“submission”  or  “service”  deadline  shall 
be  determined  by  the  date  of  dispatch, 
transmission,  or  mailing  and  not  the 
date  of  receipt. 

Topping-cycle  unit  means  a  unit  in 
which  the  energy  input  to  the  unit  is 
first  used  to  produce  useful  power, 
including  electricity,  where  at  least 
some  of  the  reject  heat  from  the 
electricity  production  is  then  used  to 
provide  useful  thermal  energy. 

Total  energy  input  means  total  energy 
of  all  forms  supplied  to  a  unit, 
excluding  energy  produced  by  the  unit. 
Each  form  of  energy  supplied  shall  be 
measured  by  the  lower  heating  value  of 
that  form  of  energy  calculated  as 
follows:  , 

LHV  =  HHV  -  10.55  (W  +  9H) 

Where: 

LHV  =  lower  heating  value  of  the  form  of 
energy  in  Btu/lb, 

HHV  =  higher  heating  value  of  the  form  of 
energy  in  Btu/lb, 

W  =  weight  %  of  moisture  in  the  form  of 
energy,  and 

H  =  weight  %  of  hydrogen  in  the  form  of 
energy. 


Total  energy  output  means  the  sum  of 
useful  power  and  useful  thermal  energy 
produced  by  the  unit. 

TR  NOx  Annual  Trading  Program 
means  a  multi-state  NOx  air  pollution 
control  and  emission  reduction  program 
established  by  the  Administrator  in 
accordance  with  subpart  AAAAA  of  this 
part  and  52.37(a)  of  this  chapter,  as  a 
means  of  mitigating  interstate  transport 
of  fine  particulates  and  NOx. 

TR  NOx  Ozone  Season  allowance 
means  a  limited  authorization  issued 
and  allocated  by  the  Administrator 
under  this  subpart  to  emit  one  ton  of 
NOx  during  a  control  period  of  the 
specified  calendar  year  for  which  the 
authorization  is  allocated  or  of  any 
calendar  year  thereafter  under  the  TR 
NOx  Ozone  Season  Program. 

TR  NOx  Ozone  Season  allowance 
deduction  or  deduct  TR  NOx  Ozone 
Season  allowances  means  the 
permanent  withdrawal  of  TR  NOx 
Ozone  Season  allowances  by  the 
Administrator  from  a  compliance 
account,  e.g.,  in  order  to  account  for 
compliance  with  the  TR  NOx  Ozone 
Season  emissions  limitation  or 
assurance  provisions. 

TR  NOx  Ozone  Season  allowances 
held  or  hold  TR  NOx  Ozone  Season 
allowances  means  the  TR  NOx  Ozone 
Season  allowances  treated  as  included 
in  an  Allowance  Management  System 
account  as  of  a  specified  point  in  time 
because  at  that  time  they: 

(1)  Have  been  recorded  by  the 
Administrator  in  the  account  or 
transferred  into  the  account  by  a 
correctly  submitted,  but  not  yet 
recorded,  TR  NOx  Ozone  Season 
allowance  transfer  in  accordance  with 
this  subpart;  and 

(2)  Have  not  been  transferred  out  of 
the  account  by  a  correctly  submitted, 
but  not  yet  recorded,  TR  NOx  Ozone 
Season  allowance  transfer  in  accordance 
with  this  subpart. 

TR  NOx  Ozone  Season  emissions 
limitation  means,  for  a  TR  NOx  Ozone 
Season  source,  the  tonnage  of  NOx 
emissions  authorized  in  a  control  period 
by  the  TR  NOx  Ozone  Season 
allowances  available  for  deduction  for 
the  source  under  §  97.524(a)  for  such 
control  period. 

TR  NOx  Ozone  Season  Trading 
Program  means  a  multi-state  NOx  air 
pollution  control  and  emission 
reduction  program  established  by  the 
Administrator  in  accordance  with  this 
subpart  and  52.37(b)  of  this  chapter,  as 
a  means  of  mitigating  interstate 
transport  of  ozone  and  NOx. 

TR  NOx  Ozone  Season  source  means 
a  source  that  includes  one  or  more  TR 
NOx  Ozone  Season  units. 
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I  TR  NOx  Ozone  Season  unit  means  a 
i  unit  that  is  subject  to  the  TR  NOx  Ozone 
Season  Trading  Program  under  §  97.504. 

TR  SO2  Group  1  Trading  Program 
means  a  multi-state  SO2  air  pollution 
control  and  emission  reduction  program 
established  by  the  Administrator  in 
accordance  with  subpart  CCCCC  of  this 
part  and  52.38(b)  of  this  chapter,  as  a 
means  of  mitigating  interstate  transport 
of  fine  particulates  and  SO2. 

TR  SO2  Group  2  Trading  Program 
means  a  multi-state  SO2  air  pollution 
I  control  and  emission  reduction  program 
j  established  by  the  Administrator  in 
accordance  with  subpart  DDDDD  of  this 
part  and  52.38(c)  of  this  chapter,  as  a 
means  of  mitigating  interstate  transport 
of  fine  particulates  and  SO2 

Unit  means  a  stationary,  fossil-fuel- 
fired  boiler,  stationary,  fossil-fuel-fired 
combustion  turbine,  or  other  stationary, 
fossil-fuel-fired  combustion  device. 

.Unit  operating  day  means  a  calendar 
day  in  which  a  unit  combusts  any  fuel. 

Unit  operating  hour  or  hour  of  unit 
operation  means  an  hour  in  which  a 
unit  combusts  any  fuel. 

Useful  power  means  electricity  or 
mechanical  energy  that  a  unit  makes 
available  for  use,  excluding  any  such 
I  energy  used  in  the  power  production 
'  process  (which  process  includes,  but  is 
not  limited  to,  any  on-site  processing  or 
treatment  of  fuel  combusted  at  the  unit 
and  any  on-site  emission  controls). 

Useful  thermal  energy  means  thermal 
energy  that  is: 

(1)  Made  available  to  an  industrial  or 
commercial  process  (not  a  power 
production  process),  excluding  any  heat 
contained  in  condensate  return  or 
makeup  water; 

(2)  Used  in  a  heating  application  (e.g., 
space  heating  or  domestic  hot  water 
heating);  or 

(3)  Used  in  a  space  cooling 
application  (i.e.,  in  an  absorption 
chiller). 

Utility  power  distribution  system 
means  the  portion  of  an  electricity  grid 
owned  or  operated  by  a  utility  and 
dedicated  to  delivering  electricity  to 
customers. 

§97.503  Measurements,  abbreviations, 
and  acronyms. 

Measurements,  abbreviations,  and 
acronyms  used  in  this  subpart  are 
defined  as  follows: 

Btu — British  thermal  unit 
CO2 — carbon  dioxide 
H2O — water 
hr — hour 

kW — kilowatt  electrical 
kWh — kilowatt  hour 
lb — pound 

mmBtu — million  Btu 
MWe — megawatt  electrical 


MWh — megawatt  hour 

NOx — nitrogen  oxides 

O2 — oxygen 

ppm — parts  per  million 

scfh — standard  cubic  feet  per  hour 

SO2 — sulfur  dioxide 

yr — year 

§97.504  Applicability. 

(a)  Except  as  provided  in  paragraph 

(b)  of  this  section: 

(1)  The  following  units  in  a  State  shall 
be  TR  NOx  Ozone  Season  units,  and  any 
source  that  includes  one  or  more  such 
units  shall  be  a  TR  NOx  Ozone  Season 
source,  subject  to  the  requirements  of 
this  subpart:  Any  stationary,  fossil-fuel- 
fired  boiler  or  stationary,  fossil-fuel- 
fired  combustion  turbine  serving  at  any 
time,  since  the  later  of  November  15, 

1990  or  the  start-up  of  the  unit’s 
combustion  chamber,  a  generator  with 
nameplate  capacity  of  more  than  25 
MWe  producing  electricity  for  sale. 

(2)  If  a  stationary  boiler  or  stationary 
combustion  turbine  that,  under 
paragraph  (a)(1)  of  this  section,  is  not  a 
TR  NOx  Ozone  Season  unit  begins  to 
combust  fossil  fuel  or  to  serve  a 
generator  with  nameplate  capacity  of 
more  than  25  MWe  producing  electricity 
for  sale,  the  unit  shall  become  a  TR  NOx 
Ozone  Season  unit  as  provided  in 
paragraph  (a)(1)  of  this  section  on  the 
first  date  on  which  it  both  combusts 
fossil  fuel  and  serves  such  generator. 

(b)  Any  unit  in  a  State  that  otherwise 
is  a  TR  NOx  Ozone  Season  unit  under 
paragraph  (a)  of  this  section  and  that 
meets  the  requirements  set  forth  in 
paragraph  (b)(l)(i),  (b)(2)(i),  or  (b)(2)(ii) 
of  this  section  shall  not  be  a  TR  NOx 
Ozone  Season  unit: 

(l)(i)  Any  unit: 

(A)  Qualifying  as  a  cogeneration  unit 
during  the  later  of  1990  or  the  12-month 
period  starting  on  the  date  the  unit  first 
produces  electricity  and  continuing  to 
qualify  as  a  cogeneration  unit;  and 

(B)  Not  serving  at  any  time,  since  the 
later  of  November *15,  1990  or  the  start¬ 
up  of  the  unit’s  combustion  chamber,  a 
generator  with  nameplate  capacity  of 
more  than  25  MWe  supplying  in  any 
calendar  year  more  than  one-third  of  the 
unit’s  potential  electric  output  capacity 
or  219,000  MWh,  whichever  is  greater, 
to  any  utility  power  distribution  system 
for  sale. 

(ii)  If  a  unit  qualifies  as  a  cogeneration 
unit  during  the  later  of  1990  or  the  12- 
month  period  starting  on  the  date  the 
unit  first  produces  electricity  and  meets 
the  requirements  of  paragraphs  (b)(l)(i) 
of  this  section  for  at  least  one  calendar 
year,  but  subsequently  no  longer  meets 
such  qualification  and  requirements,  the 
unit  shall  become  a  TR  NOx  Ozone 
Season  unit  starting  on  the  earlier  of 
January  1  after  the  first  calendar  year 


during  which  the  unit  first  no  longer 
qualifies  as  a  cogeneration  unit  or 
January  1  after  the  first  calendar  year 
during  which  the  unit  no  longer  meets 
the  requirements  of  paragraph 
(b)(l)(i)(B)  of  this  section. 

(2)(i)  Any  unit  commencing  operation 
before  Janliary  1,  1985: 

(A)  Qualifying  as  a  solid  waste 
incineration  unit  during  the  later  of 
1990  or  the  12-month  period  starting  on 
the  date  the  unit  first  produces 
electricity  and  continuing  to  qualify  as 
a  solid  waste  incineration  unit;  and 

(B)  With  an  average  Ozone  Season 
fuel  consumption  of  fossil  fuel  for  1985- 
1987  less  than  20  percent  (on  a  Btu 
basis)  and  an  average  Ozone  Season  fuel 
consumption  of  fossil  fuel  for  any  3 
consecutive  calendar  years  after  1990 
less  than  20  percent  (on  a  Btu  basis). 

(ii) -  Any  unit  commencing  operation 
on  or  after  January  1,  1985: 

(A)  Qualifying  as  a  solid  waste 
incineration  unit  during  the  later  of 
1990  or  the  12-month  period  starting  on 
the  date  the  unit  first  produces 
electricity  and  continuing  to  qualify  as 
a  solid  waste  incineration  unit;  and 

(B)  With  an  average  Ozone  Season 
fuel  consump'tion  of  fossil  fuel  for  the 
first  3  calendar  years  of  operation  less 
than  20  percent  (on  a  Btu  basis)  and  an 
average  Ozone  Season  fuel  consumption 
of  fossil  fuel  for  any  3  consecutive 
calendar  years  after  1990  less  than  20 
percent  (on  a  Btu  basis). 

(iii)  If  a  unit  qualifies  as  a  solid  waste 
incineration  unit  during  the  later  of 
1990  or  the  12-month  period  starting  on 
the  date  the  unit  first  produces 
electricity  and  meets  the  requirements 
of  paragraph  (b)(2)(i)  or  (ii)  of  this 
section  for  at  least  3  consecutive 
calendar  years,  but  subsequently  no 
longer  meets  such  qualification  and 
requirements,  the  unit  shall  become  a 
TR  NOx  Ozone  Season  unit  starting  on 
the  earlier  of  January  1  after  the  first 
calendar  year  during  which  the  unit  first 
no.  longer  qualifies  as  a  solid  waste 
incineration  unit  or  January  1  after  the 
first  3  consecutive  calendar  years  after 
1990  for  which  the  unit  has  an  average 
Ozone  Season  fuel  consumption  of 
fossil  fuel  of  20  percent  or  more. 

(c)  A  certifying  official  of  an  owner  or 
operator  of  any  uirit  or  other  equipment 
may  submit  a  petition  (including  any 
supporting  documents)  to  the 
Administrator  at  any  time  for  a 
determination  concerning  the 
applicability,  under  paragraphs  (a)  and 
(b)  of  this  section,  of  the  TR  NOx  Ozone 
Season  Trading  Program  to  the  unit  or 
other  equipment. 

(1)  Petition  content.  The  petition  shall 
be  in  writing  and  include  the 
identification  of  the  unit  or  other 
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equipment  and  the  relevant  facts  about 
the  unit  or  other  equipment.  The 
petition  and  any  other  documents 
provided  to  the  Administrator  iii 
connection  with  the  petition  shall 
include  the  following  certification 
statement,  signed  by  the  certifying 
official:  “I  am  authorized  to  malce  this 
submission  on  behalf  of  the'owners  and 
operators  of  the  unit  or  other  equipment 
for  which  the  submission  is  made.  I 
certify  under  penalty  of  law  that  I  have 
personally  examined,  and  am  familiar 
with,  the  statements  and  information 
submitted  in  this  document  and  all  its 
attachments.  Based  on  my  inquiry  of 
those  individuals  with  primary 
responsibility  for  obtaining  the 
information,  I  certify  that  the  statements 
and  information  are  to  the  best  of  my 
•  knowledge  and  belief  true,  accurate,  and 
complete.  I  am  aware  that  there  are 
significant  penalties  for  submitting  false 
statements  and  information  or  omitting 
required  statements  and  information, 
including  the  possibility  of  fine  or 
imprisonment.” 

(2)  Response.  The  Administrator  will 
issue  a  written  response  to  the  petition 
and  may  request  supplemental 
information  determined  by  the 
Administrator  to  be  relevant  to  such 
petition.  The  Administrator’s 
determination  concerning  the 
applicability,  under  paragraphs  (a)  and 
(b)  of  this  section,  of  the  TR  NOx  Ozone 
Season  Trading  Program  to  the  unit  or 
other  equipment  shall  be  binding  on  any 
permitting  authority  unless  the 
Administrator  determines  that  the 
petition  or  other  documents  or 
information  provided  in  connection 
with  the  petition  contained  significant, 
relevant  errors  or  omissions. 

§97.505  Retired  unit  exemption. 

(a) (1)  Any  TR  NOx  Ozone  Season  unit 
that  is  permanently  retired  and  is  not  a 
TR  NOx  Ozone  Season  opt-in  unit  shall 
be  exempt  from  §  97.506(b)  and  (c)(1), 

§  97.524,  and  §§  97.530  through  97.535. 

(2)  The  exemption  under  paragraph 
(a)(1)  of  this  section  shall  become 
effective  the  day  on  which  the  TR  NOx 
Ozone  Season  unit  is  permanently 
retired.  Within  30  days  of  the  unit’s 
permanent  retirement,  the  designated 
representative  shall  submit  a  statement 
to  the  Administrator.  The  statement 
shall  state,  in  a  format  prescribed  by  the 
Administrator,  that  the  unit  was 
permanently  retired  on  a  specified  date 
and  will  comply  with  the  requirements 
of  paragraph  (b)  of  this  section. 

(b)  Special  provisions.  (1)  A  unit 
exempt  under  paragraph  (a)  of  this 
section  shall  not  emit  any  NOx,  starting 
on  the  date  that  the  exemption  takes 
effect. 


(2)  For  a  period  of  5  years  from  the 
date  the  records  are  created,  the  owners 
and  operators  of  a  unit  exempt  under 
paragraph  (a)  of  this  section  shall  retain, 
at  the  source  that  includes  the  unit, 
records  demonstrating  that  the  unit  is 
permanently  retired.  The  5-year  period 
for  keeping  records  may  be  extended  for 
cause,  at  any  time  before  the  end  of  the 
period,  in  writing  by  the  Administrator. 
The  owners  and  operators  bear  the 
burden  of  proof  that  the  unit  is 
permanently  retired. 

(3)  The  owners  and  operators  and,  to 
the  extent  applicable,  the  designated 
representative  of  a  unit  exempt  under 
paragraph  (a)  of  this  section  shall 
comply  with  the  requirements  of  the  TR 
NOx  Ozone  Season  Trading  Program 
concerning  all  periods  for  which  the 
exemption  is  not  in  effect,  even  if  such 
requirements  arise,  or  must  be  complied 
with,  after  the  exemption  takes  effect. 

(4)  A  unit  exempt  under  paragraph  (a) 
of  this  section  shall  lose  its  exemption 
on  the  first  date  on  which  the  unit 
resumes  operation.  Such  unit  shall  be 
treated,  for  purposes  of  applying 
allocation,  monitoring,  reporting,  and 
recordkeeping  requirements  under  this 
subpart,  as  a  unit  that  commences 
commercial  operation  on  the  first  date 
on  which  the  unit  resumes  operation. 

§97.506  Standard  requirements. 

(a)  Designated  representative 
requirements.  The  owners  and  operators 
shall  comply  with  the  requirement  to 
have  a  designated  representative,  and 
may  have  an  alternate  designated 
representative,  in  accordance  with 

§§  97.513  through  97.518. 

(b)  Emissions  monitoring,  reporting, 
and  recordkeeping  requirements.  (1) 

The  owners  and  operators,  and  the 
designated  representative,  of  each  TR 
NOx  Ozone  Season  source  and  each  TR 
NOx  Ozone  Season  unit  at  the  source 
shall  comply  with  the  monitoring, 
reporting,  and  recordkeeping 
requirements  of  §§  97.530  through 
97.535. 

(2)  The  emissions  data  determined  in 
accordance  with  §§  97.530  through 
97.535  shall  be  used  to  calculate 
allocations  of  TR  NOx  Ozone  Season 
allowances  under  §§  97.511(a)(2)  and  (b) 
and  97.512  and  to  determine 
compliance  with  the  TR  NOx  Ozone 
Season  emissions  limitation  and 
assurance  provisions  under  paragraph 
(c)  of  this  section,  provided  that,  for 
each  monitoring  location  from  which 
mass  emissions  are  reported,  the  mass 
emissions  amount  used  in  calculating 
such  allocations  and  determining  such 
compliance  shall  be  the  mass  emissions 
amount  for  the  monitoring  location 
determined  in  accordance  with 


§§  97.530  through  97.535  and  rounded 
to  the  nearest  ton,  with  any  fraction  of 
a  ton  less  than  0.50  being  deemed  to  be 
zero. 

(c)  NOx  emissions  requirements — (1) 
TR  NOx  Ozone  Season  emissions 
limitation,  (i)  As  of  the  allowance 
transfer  deadline  for  a  control  period, 
the  owners  and  operators  of  each  TR 
NOx  Ozone  Season  source  and  each  TR 
NOx  Ozone  Season  unit  at  the  source 
shall  hold,  in  the  source’s  compliance 
account,  TR  NOx  Ozone  Season 
allowances  available  for  deduction  for 
such  control  period  under  §  97.524(a)  in 
an  amount  not  less  than  the  tons  of  total 
NOx  emissions  for  such  control  period 
from  all  TR  NOx  Ozone  Season  units  at 
the  source. 

(ii)  If  a  TR  NOx  Ozone  Season  source 
emits  NOx  during  any  control  period  in 
excess  of  the  TR  NOx  Ozone  Season 
emissions  limitation  set  forth  in 
paragraph  (c)(l)(i)  of  this  section,  then: 

(A)  The  owners  and  operators  of  the 
source  and  each  TR  NOx  Ozone  Season 
unit  at  the  source  shall  hold  the  TR  NOx 
Ozone  Season  allowances  required  for 
deduction  under  §  97.524(d)  and  pay 
any  fine,  penalty,  or  assessment  or 
comply  with  any  other  remedy  imposed, 
for  the  same  violations,  under  the  Clean 
Air  Act;  and 

(B)  Each  ton  of  such  excess  emissions 
and  each  day  of  such  control  period 
shall  constitute  a  separate  violation  of 
this  subpart  and  the  Clean  Air  Act. 

(2)  TR  NOx  Ozone  Season  assurance 
provisions,  (i)  If  the  total  amount  of 
NOx  emissions  from  all  TR  NOx  Ozone 
Season  units,  in  a  State  during  a  control 
period  in  2014  or  any  year  thereafter 
exceeds  the  State  assurance  level  as 
described  in  paragraph  (c)(2)(iii)  of  this 
section,  then  each  owner  whose  share  of 
such  NOx  emissions  during  such 
control  period  exceeds  the  owner’s 
assurance  level  for  the  State  and  such 
control  period  shall  hold,  in  a 
compliance  account  designated  by  the 
owner  in  accordance  with 
§  97.525(b)(4)(ii),  TR  NOx  Ozone  Season 
allowances  available  for  deduction  for 
such  control  period  under  §  97.525(a)  in 
an  amount  equal  to  the  product,  as 
determined  by  the  Administrator  in 
accordance  with  §  97.525(b),  of 
multiplying — 

(A)  The  quotient  (rounded  to  the 
nearest  whole  number)  of  the  amount  by 
which  the  owner’s  share  of  such  NOx 
emissions  exceeds  the  owner’s 
assurance  level  divided  by  the  sum  of 
the  amounts,  determined  for  all  such 
owners,  by  which  each  owner’s  share  of 
such  NOx  emissions  exceeds  that 
owner’s  assurance  level;  and 

(B)  The  amount  by  which  total  NOx 
emissions  for  all  TR  NOx  Ozone  Season 
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units  in  the  State  for  such  control  period 
exceed  the  State  assurance  level  as 
determined  in  accordance  with 
paragraph  (cK2)(iii)  of  this  section. 

(ii)  The  owner  shall  hold  the  TR  NOx 
Ozone  Season  allowances  required 
under  paragraph  (c)(2)(i)  of  this  section, 
as  of  midnight  of  August  1  (if  it  is  a 
business  day),  or  midnight  of  the  first 
business  day  thereafter  (if  August  1  is 
not  a  business  day),  immediately  after 
such  control  period. 

(iii)  The  total  amount  of  NOx 
emissions  from  all  TR  NOx  Ozone 
Season  units  in  a  State  during  a  control 
period  in  2014  or  any  year  thereafter 
exceeds  the  State  assurance  level: 

(A)  If  such  total  amount  of  NOx 
emissions  exceeds  the  sum,  for  such 
control  period,  of  the  State  NOx  Ozone 
Season  trading  budget  and  the  State’s 
one-year  variability  limit  under 

§  97.510(b);  or 

(B)  If,  with  regard  to  a  control  period 
in  2016  or  any  year  thereafter,  the  sum, 
divided  by  three,  of  such  total  amount 
of  NOx  emissions  and  the  total  amounts 
of  NOx  emissions  from  all  TR  NOx 
Ozone  Season  units  in  the  State  during 
the  control  periods  in  the  immediately 
preceding  two  years  exceeds  the  sum, 
for  such  control  period,  of  the  State  NOx 
Ozone  Season  trading  budget  and  the 
State’s  three-year  variability  limit  under 
§  97.510(b); 

(C)  Provided  that  the  amount  by 
which  such  total  amount  of  NOx 
emissions  exceeds  the  State  assurance 
level  shall  be  the  greater  of  the  amounts 
of  the  exceedance  calculated  under 
paragraph  (c)(2)(iii)(A)  of  this  section 
and  under  paragraph  (c)(2)(iii)(B)  of  this 
section. 

(iv)  It  shall  not  be  a  violation  of  this 

subpart  or  of  the  Clean  Air  Act  if  the 
total  amount  of  NOx  emissions  from  all 
TR  NOx  Ozone  Seasgn  units  in  a  State 
during  a  control  period  exceeds  the 
State  assurance  level  or  if  an  owner’s 
share  of  total  NOx  emissions  from  the 
TR  NOx  Ozone  Season  units  in  a  State 
during  a  control  period  exceeds  the 
owner’s  assurance  level.  ' 

(v)  To  the  extent  an  owner  fails  to 
hold  TR  NOx  Ozone  Season  allowances 
for  a  control  period  in  accordance  with 
paragraphs  (c)(2)(i)  and  (ii)  of  this 
section, 

(A)  The  owner  shall  pay  any  fine, 
penalty,  or  assessment  or  comply  with 
any  other  remedy  imposed  under  the 
Clean  Air  Act;  and 

(B)  Each  TR  NOx  Ozone  Season 
allowance  that  the  owner  fails  to  hold 
for  a  control  period  in  accordance  with 
paragraphs  (c)(2)(i)  and  (ii)  of  this 
section  and  each  day  of  such  control 
period  shall  constitute  a  separate 


violation  of  this  subpart  and  the  Clean 
Air  Act. 

(3)  Compliance  periods.  A  TR  NOx 
Ozone  Season  unit  shall  be  subject  to 
the  requirements: 

(1)  Under  paragraph  (c)(1)  of  this 
section  for  the  control  period  starting  on 
the  later  of  September  1,  2012  or  the 
deadline  for  meeting  the  unit’s  monitor 
certification  requirements  under 

§  97.530(b)  and  for  each  control  period 
thereafter;  and 

(ii)  Under  paragraph  (c)(2)  of  this 
section  for  the  control  period  starting  on 
the  later  of  September  1,  2014  or  the 
deadline  for  meeting  the  unit’s  monitor 
certification  requirements  under 
§  97.530(b)  and  for  each  control  period 
thereafter. 

(4)  Vintage  of  deducted  allowances.  A 
TR  NOx  Ozone  Season  allowance  shall 
not  be  deducted,  for  compliance  with 
the  requirements  under  paragraphs 
(c)(1)  and  (2)  of  this  section,  for  a 
control  period  in  a  calendar  year  before 
the  year  for  which  the  TR  NOx  Ozone 
Season  allowance  was  allocated. 

(5)  Allowance  Management  System 
requirements.  Each  TR  NOx  Ozone 
Season  allowance  shall  be  held  in, 
deducted  from,  or  transferred  into,  out 
of,  or  between  Allowance  Management 
System  accounts  in  accordance  with 
this  subpart. 

(6)  Limited  authorization,  (i)  A  TR 
NOx  Ozone  Season  allowance  is  a 
limited  authorization  to  emit  one  ton  of 
NOx  in  accordance  with  the  TR  NOx 
Ozone  Season  Trading  Program. 

(ii)  Notwithstanding  any  other 
provision  of  this  subpart,  the 
Administrator  has  the  authority  to 
terminate  or  limit  such  authorization  to 
the  extent  the  Administrator  determines 
is  necessary  or  appropriate  to 
implement  any  provision  of  the  Clean 
Air  Act. 

(7)  Property  right.  A  TR  NOx  Ozone 
Season  allowance  does  not  constitute  a 
property  right. 

(a)  Title  V  Permit  requirements.  (1)  No 
title  V  permit  revision  shall  be  required 
for  any  allocation,  holding,  deduction, 
or  transfer  of  TR  NOx  Ozone  Season 
allowances  in  accordance  with  this 
subpart. 

(2)  A  description  of  whether  a  unit  is 
required  to  monitor  and  report  NOx 
emissions  using  a  continuous  emission 
monitoring  system  (under  subpart  H  of 
part  75  of  this  chapter),  an  excepted 
monitoring  system  (under  appendices  D 
and  E  to  part  75  of  this  chapter),  a  low 
mass  emissions  excepted  monitoring 
methodology  (under  §  75.19  of  this 
chapter),  or  an  alternative  monitoring 
system  (under  subpart  E  of  part  75  of 
this  chapter)  in  accordance  with 

§§  97.530  through  97.535  may  be  added 


to,  or  changed  in,  a  title  V  permit  using 
minor  permit  modification  procedures 
in  accordance  with  §§  70.7(e)(2)  and 
71.7(e)(1)  of  this  chapter,  provided  that 
the  requirements  applicable  to  the 
described  monitoring  and  reporting  (as 
added  or  changed,  respectively)  are 
already  incorporated  in  such  permit. 
This  paragraph  explicitly  provides  that 
the  addition  of,  or  change  to,  a  unit’s 
description  as  described  in  the  prior 
sentence  is  eligible  for  minor  permit 
modification  procedures  in  accordance 
with  §§  70.7(e)(2)(i)(B)  and 
71.7(e)(l)(i)(B)  of  this  chapter. 

(e)  Additional  recordkeeping  and 
reporting  requirements. 

(1)  Unless  otherwise  provided,  the 
owners  and  operators  of  each  TR  NOx 
Ozone  Season  source  and  each  TR  NOx 
Ozone  Season  unit  at  the  source  shall 
keep  on  site  at  the  source  each  of  the 
following  documents  (in  hardcopy  or 
electronic  format)  for  a  period  of  5  years 
from  the  date  the  document  is  created. 
This  period  may  be  extended  for  cause, 
at  any  time  before  the  end  of  5  years,  in 
writing  by  the  Administrator. 

(1)  The  certificate  of  representation 
under  §  97.516  for  the  designated 
representative  for  the  source  and  each 
TR  NOx  Ozone  Season  unit  at  the 
source  and  all  documents  that 
demonstrate  the  truth  of  the  statements 
in  the  certificate  of  representation; 
provided  that  the  certificate  and 
documents  shall  be  retained  on  site  at 
the  source  beyond  such  5-year  period 
until  such  documents  are  superseded 
because  of  the  submission  of  a  new 
certificate  of  representation  under 

§  97.516  changing  the  designated 
representative. 

(ii)  All  emissions  monitoring 
information,  in  accordance  with  this 
subpart. 

(iii)  Copies  of  all  reports,  compliance 
certifications,  and  other  submissions 
and  all  records  made  or  required  under, 
or  to  demonstrate  compliance  with  the 
requirements  of,  the  TR  NOx  Ozone 
Season  Trading  Program,  including  any 
monitoring  plans  and  monitoring 
system  certification  and  recertification 
applications. 

(2)  The  designated  representative  of  a 
TR  NOx  Ozone  Season  source  and  each 
TR  NOx  Ozone  Season  unit  at  the 
source  shall  make  all  submissions 
required  under  the  TR  NOx  Ozone 
Season  Trading  Program,  including  any 
submissions  required  for  compliance 
with  the  TR  NOx  Ozone  Season 
assurance  provisions.  This  requirement 
does  not  change,  create  an  exemption 
from,  or  or  otherwise  affect  the 
responsible  official  submission 
requirements  under  a  title  V  operating 
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permit  program  in  parts  70  and  71  of 
this  chapter. 

(f)  Liability.  (1)  Any  provision  of  the 
TR  NOx  Ozone  Season  Trading  Program 
that  applies  to  a  TR  NOx  Ozone  Season 
source  or  the  designated  representative 
of  a  TR  NOx  Ozone  Season  source  shall 
also  apply  to  the  owners  and  operators 
of  such  source  and  of  the  TR  NOx 
Ozone  Season  units  at  the  source. 

(2)  Any  provision  of  the  TR  NOx 
Ozone  Season  Trading  Program  that 
applies  to  a  TR  NOx  Ozone  Season  unit 
or  the  designated  representative  of  a  TR 
NOx  Ozone  Season  unit  shall  also  apply 
to  the  owners  and  operators  of  such 
unit. 

(g)  Effect  on  other  authorities.  No 
provision  of  the  TR  NOx  Ozone  Season 
Trading  Program  or  exemption  under 

§  97.505  shall  be  construed  as 
exempting  or  excluding  the  owners  and 
operators,  and  the  designated 


Alabama . 

Arkansas  . 

Connecticut  . 

Delaware . 

District  of  Columbia 

Florida . 

Georgia  . 

Illinois  . 

Indiana  . . 

Kansas  . . 

Kentucky  . . 

Louisiana . . 

Maryland  . 

Michigan . 

Mississippi . 

New  Jersey  . 

New  York  . 

North  Carolina . 

Ohio  . 

Oklahoma . 

Pennsylvania . 

South  Carolina  . 

Tennessee  . 

Texas  . 

Virginia  . 

West  Virginia . 

Total . . 


*  Without  variability  limits. 


representative,  of  a  TR  NOx  Ozone 
Season  source  or  TR  NOx  Ozone  Season 
unit  from  compliance  with  any  other 
provision  of  the  applicable,  approved 
State  implementation  plan,  a  federally 
enforceable  permit,  or  the  Clean  Air  Act. 

§  97.507  Computation  of  time. 

(a)  Unless  otherwise  stated,  any  time 
period  scheduled,  under  the  TR  NOx 
Ozone  Season  Trading  Program,  to  begin 
on  the  occurrence  of  an  act  or  event 
shall  begin  on  the  day  the  act  or  event 
occurs. 

(b)  Unless  otherwise  stated,  any  time 
period  scheduled,  under  the  TR  NOx 
Ozone  Season  Trading  Program,  to  begin 
before  the  occurrence  of  an  act  or  event 
shall  be  computed  so  that  the  period 
ends  the  day  before  the  act  or  event 
occurs. 

(c)  Unless  otherwise  stated,  if  the  final 
day  of  any  time  period,  under  the  TR 


NOx  Ozone  Season  Trading  Program, 
falls  on  a  weekend  or  a  State  or  Federal 
holiday,  the  time  period  shall  be 
extended  to  the  next  business  day. 

§  97.508  Administrative  appeal 
procedures. 

The  administrative  appeal  procedures 
for  decisions  of  the  Administrator  under 
the  TR  NOx  Ozone  Season  Trading 
Program  are  set  forth  in  part  78  of  this 
chapter. 

§97.509  [Reserved] 

§  97.51 0  State  NOx  Ozone  Season  trading 
budgets,  new-unit  set-asides,  and  variability 
limits. 

(a)  The  State  NOx  Ozone  Season 
trading  budgets  and  new-unit  set-asides 
for  allocations  of  TR  NOx  Ozone  Season 
allowances  for  the  control  periods  in 
2012  and  thereafter  are  as  follows: 


NOx  ozone  sea¬ 
son  trading  budget 
(tons)* 


For  2012  and 
thereafter 


New-unit  set-aside 
(tons) 


For  2012  and 
thereafter 


29,738 

892 

16,660 

500 

1,315 

39 

2,450 

74 

105 

3 

'  56,939 

1,708 

32,144 

964 

23,570 

707 

49,987 

21,433 

643 

927 

637 

7,232 

217 

'  28,253 

848 

16,530 

496 

5,269' 

158 

11,090 

23,539 

706 

40,661 

37,087 

1,113 

48,271 

1,448 

15,222 

457 

11,575 

347 

75,574 

2,2Q1 

12,608 

378 

22,234 

667 

641,614 

19,249 

State 


(b)  The  States’  one-year  and  three-year  control  periods  in  2014  and  thereafter 
variability  limits  for  the  State  NOx  are  as  follows; 

Ozone  Season  trading  budgets  for  the 


! 


ft 
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State 

t 

One-year  varia¬ 
bility  limits 

Three-year  varia¬ 
bility  limits 

201 4  and  there¬ 
after 
(tons) 

2016  and  there¬ 
after 
(tons) 

2,974 

1,717 

Arkansas  . 

2,100 

1,212 

Connecticut  . 

2,100 

1,212 

Delaware . 

2,100 

1,212 

District  of  Columbia  . 

2,100 

1,212 

Florida  . 

5,694 

3,287 

3,214 

1,856 

Illinois  . 

2,357 

1,361 

4,999 

2,886 

2,143 

1,237 

Kentucky  . . . 

3,091 

1 ,784 

Louisiana . 

2,122 

1,225 

Maryland  . . . 

2,100 

1,212 

Michigan . 

2,825 

1,631 

Mississippi . 

2,100 

1,212 

New  Jersey  . 

2,100 

1,212 

New  York  . 

2,100 

1,212 

North  Carolina . 

2,354 

1,359 

Ohio  . 

4,066 

2,348 

Oklahoma . 

3,709 

2,141 

Pennsylvania . 

4,827 

2,787 

South  Carolina  . 

2,100 

1,212 

Tennessee  . 

2,100 

1,212 

Texas  . 

7,557 

4,363 

Virginia  . 

2,100 

1,212 

West  Virginia . 

2,223 

1,284 

§  97.51 1  Timing  requirements  for  TR  NOx 
Ozone  Season  aiiowance  allocations. 

(a)  Existing  units.  (1)  TR  NOx  Ozone 
Season  allowances  are  allocated,  for  the 
control  periods  in  2012  and  each  year 
thereafter,  as  set  forth  in  appendix  A  to 
this  subpart.  Listing  a  unit  in  such 
appendix  does  not  constitute  a 
determination  that  the  unit  is  a  TR  NOx 
Ozone  Season  unit,  and  not  listing  a 
unit  in  such  appendix  does  not 
constitute  a  determination  that  the  unit 
is  not  a  TR  NOx  Ozone  Season  unit. 

(2)  Notwithstanding  paragraph  (a)(1) 
of  this  section,  if  a  unit  listed  in 
appendix  A  to  this  subpart  as  being 
allocated  TR  NOx  Ozone  Season 
allowances  does  not  operate,  starting 
after  2011,  during  the  control  period  in 
three  consecutive  years,  such  unit  will 
not  be  allocated  the  TR  NOx  Ozone 
Season  allowances  set  forth  in  appendix 
A  to  this  subpart  for  the  unit  for  the 
control  periods  in  the  seventh  year  after 
the  first  such  year  and  in  each  year  after 
that  seventh  year.  All  TR  NOx  Ozone 
Season  allowances  that  would  otherwise 
have  been  allocated  to  such  unit  will  be 
allocated  to  the  new  unit  set-aside  for 
the  respective  years  involved.  If  such 
unit  resumes  operation,  the 
Administrator  will  allocate  TR  NOx 
Ozone  Season  allowances  to  the  unit  in 
accordance  with  paragraph  (b)  of  this 
section. 

(b)  New  units.  (1)  By  April  1,  2012 
and  April  1  of  each  year  thereafter,  the 


Administrator  will  calculate  the  TR 
NOx  Ozone  Season  allowance-allocation 
for  each  TR  NOx  Ozone  Season  unit,  in 
accordance  with  §  97.512,  for  the 
control  period  in  the  year  of  the 
applicable  calculation  deadline  under 
this  paragraph  and  will  promulgate  a 
notice  of  availability  of  the  results  of  the 
calculations. 

(2)  For  each  notice  of  data  availability 
required  in  paragraph  (b)(1)  of  this 
section,  the  Administrator  will  provide 
an  opportunity  for  submission  of 
objections  to  the  calculations  referenced 
in  such  notice. 

(i)  Objections  shall  be  submitted  by 
the  deadline  specified  in  such  notice 
and  shall  be  limited  to  addressing 
whether  the  calculations  are  in 
accordance  with  §  97.512  and 

§§  97.506(b)(2)  and  97.530  through 
97.535. 

(ii)  The  Administrator  will  adjust  the 
calculations  to  the  extent  necessary  to 
ensure  that  they  are  in  accordance  with 
the  provisions  referenced  in  paragraph 
(b)(2)(i)  of  this  section.  By  June  1 
immediately  after  the  promulgation  of 
such  notice,  the  Administrator  will 
promulgate  a  notice  of  availability  of 
any  adjustments  that  the  Administrator 
determines  to  be  necessary  and  the 
reasons  for  accepting  or  rejecting  any 
objections  submitted  in  accordance  with 
paragraph  (b)(2)(i)  of  this  section. 

(c)  Units  that  are  not  TR  NOx  Ozone 
Season  units.  For  each  control  period  in 


2012  and  thereafter,  if  the  Administrator 
determines  that  TR  NOx  Ozone  Season 
allowances  were  allocated  under 
paragraph  (a)  of  this  section  for  the 
control  period  to  a  recipient  that  is  not 
actually  a  TR  NOx  Ozone  Season  unit 
under  §97.504  as  of  May  1,  2012  or 
whose  deadline  for  meeting  monitor 
certification  requirements  under 
§  97.530(b)(1)  and  (2)  is  after  May  1, 

2012  or  if  the  Administrator  determines 
that  TR  NOx  Ozone  Season  allowances 
were  allocated  under  paragraph  (b)  of 
this  section  and  §  97.512  for  the  control 
period  to  a  recipient  that  is  not  actually 
a  TR  NOx  Ozone  Season  unit  under 
§  97.504  as  of  May  1  of  the  control 
period,  then  the  Administrator  will 
notify  the  designated  representative  and 
will  act  in  accordance  with  the 
following  procedures: 

(1)  Except  as  provided  in  paragraph 
(c)(2)  or  (3)  of  this  section,  the 
Administrator  will  not  record  such  TR 
NOx  Ozone  Season  allowances  under 
§  97.52a. 

(2)  If  the  Administrator  already 
recorded  such  TR  NOx  Ozone  Season 
allowances  under  §  97.521  and  if  the 
Administrator  makes  such 
determination  before  making  deductions 
for  the  source  that  includes  such 
recipient  under  §  97.524(b)  for  such 
control  period,  then  the  Administrator 
will  deduct  from  the  account  in  which 
such  TR  NOx  Ozone  Season  allowances 
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were  recorded  an  amount  of  TR  NOx 
Ozone  Season  allowances  allocated  for 
the  same  or  a  prior  control  period  equal 
to  the  amount  of  such  already'recorded 
TR  NOx  Ozone  Season  allowances.  The 
authorized  account  representative  shall 
ensure  that  there  are  sufficient  TR  NOx 
Ozone  Season  allowances  in  such 
account  for  completion  of  the 
deduction. 

(3)  If  the  Administrator  already 
recorded  such  TR  NOx  Ozone  Season 
allowances  under  §  97.521  and  if  the 
Administrator  makes  such 
determination  after  making  deductions 
for  the  source  that  includes  such 
recipient  under  §  97.524(b)  for  such 
control  period,  then  the  Administrator 
will  not  make  any  deduction  to  take 
account  of  such  already  recorded  TR 
NOx  Ozone  Season  allowances. 

(4)  The  Administrator  will  transfer  the 
TR  NOx  Ozone  Season  allowances  that 
cure  not  recorded,  or  that  are  deducted, 
in  accordance  with  paragraphs  (c)(1) 
and  (2)  of  this  section  to  the  new  unit 
set-aside,  for  the  State  in  which  such 
recipient  is  located,  for  the  control 
period  in  the  year  of  such  transfer  if  the 
notice  required  in  paragraph  (b)(1)  of 
this  section  for  the  control  period  in  that 
year  has  not  been  promulgated  or,  if 
such  notice  has  been  promulgated,  in 
the  next  year. 

§  97.51 2  TR  NOx  Ozone  Season  allowance 
allocations  for  new  units. 

(a)  For  each  control  period  in  2012 
and  thereafter,  the  Administrator  will 
allocate,  in  accordance  with  the 
following  procedures,  TR  NOx  Ozone 
Season  allowances  to  TR  NOx  Ozone 
Season  units  in  a  State  that  are  not 
listed  in  appendix  A  to  this  subpart,  to 
TR  NOx  Ozone  Season  units  that  are  so 
listed  and  whose  allocation  of  NOx 
Ozone  Season  allowances  for  such 
control  period  is  covered  by 
§  97.511(c)(1)  or  (2),  and  to  TR  NOx 
Ozone  Season  units  that  are  so  listed 
and,  pursuant  to  §  97.511(a)(2),  are  not 
allocated  TR  NOx  Ozone  Season 
allowances  for  such  control  period  but 
that  operate  during  the  immediately 
preceding  control  period: 

(1)  The  Administrator  will  establish  a 
separate  new  unit  set-aside  for  each 
State  for  each  control  period  in  a  given 
year.  Each  new  unit  set-aside  wilkbe 
allocated  TR  NOx  Ozone  Season 
allowances  in  an  amount  equal  to  the 
applicable  amount  of  tons  of  NOx 
emissions  as  set  forth  in  §  97.510(a). 
Each  new  unit  set-aside  will  be 
allocated  additional  TR  NOx  Ozone 
Season  allowances  in  accordance  with 
§  97.511(a)(2)  and  (c)(4). 

(2)  The  designated  representative  of 
such  TR  NOx  Ozone  Season  unit  may 


submit  to  the  Administrator  a  request, 
in  a  format  prescribed  by  the 
Administrator,  to  be  allocated  TR  NOx 
Ozone  Season  allowances  for  a  control 
period,  starting  with  the  later  of  the 
control  period  in  2012,  the  first  control 
period  after  the  control  period  in  which 
the  TR  NOx  Ozone  Season  unit 
commences  commercial  operation  (for  a 
unit  not  listed  in  appendix  A  to  this 
subpart),  or  the  first  control  period  after 
the  control  period  in  which  the  unit 
resumes  operation  (for  a  unit  listed  in 
appendix  A  of  this  subpart)  and  for  each 
subsequent  control  period. 

(i)  Tne  request  must  be  submitted  on 
or  before  February  1  immediately 
preceding  the  first  control  period  for 
which  TR  NOx  Ozone  Season 
allowances  are  sought  and  after  the  date 
on  which  the  TR  NOx  Ozone  Season 
unit  commences  commercial  operation 
(for  a  unit  not  listed  in  appendix  A  of 
this  subpart)  or  on  which  the  unit 
resumes  operation  (for  a  unit  listed  in 
appendix  A  of  this  subpart). 

(ii)  For  each  control  period  for  which 
an  allocation  is  sought,  the  request  must 
be  for  TR  NOx  Ozone  Season 
allowances  in  an  amount  equal  to  the 
unit’s  total  tons  of  NOx  emissions 
during  the  immediately  preceding 
control  period. 

(3)  The  Administrator  will  review 
each  TR  NOx  Ozone  Season  allowance 
allocation  request  under  paragraph 
(a)(2)  of  this  section  and  will  accept  the 
request  only  if  it  meets  the  requirements 
of  paragraph  (a)(2)  of  this  section.  The 
Administrator  will  allocate  TR  NOx 
Ozone  Season  allowances  for  each 
control  period  pursuant  to  an  accepted 
request  as  follows: 

(^i)  After  February  1  immediately 
preceding  such  control  period,  the 
Administrator  will  determine  the  sum  of 
the  TR  NOx  Ozone  Season  allowances 
requested  in  all  accepted  allowance 
allocation  requests  for  such  control 
period. 

(ii)  If  the  amount  of  TR  NOx  Ozone 
Season  allowances  in  the  new  unit  set-  * 
aside  for  such  control  period  is  greater 
than  or  equal  to  the  sum  under 
paragraph  (a)(3)(i)  of  this  section,  then 
the  Administrator  will  allocate  the 
amount  of  TR  NOx  Ozone  Season 
allowances  requested  to  each  TR  NOx 
Ozone  Season  unit  covered  by  an 
accepted  allowance  allocation  request. 

(iii)  If  the  amount  of  TR  NOx  Ozone 
Season  allowances  in  the  new  unit  set- 
aside  for  such  control  period  is  less  than 
the  sum  under  paragraph  (a)(3)(i)  of  this 
section,  then  the  Administrator  will 
allocate  to  each  TR  NOx  Ozone  Season 
unit  covered  by  an  accepted  allowance 
allocation  request  the  amount  of  the  TR 
NOx  Ozone  Season  allowances 


requested,  multiplied  by  the  amount  of 
TR  NOx  Ozone  Sea.snn  allowances  in 
the  new  unit  set-aside  for  such  control 
period,  divided  by  the  sum  determined 
under  paragraph  (a)(3)(i)  of  this  section, 
and  rounded  to  the  nearest  allowance. 

(iv)  The  Administrator  will  notify, 
through  the  promulgatipn  of  the  notices 
of  data  availability  described  in 
§  97.511(b),  each  designated 
representative  that  submitted  an 
allowance  allocation  request  of  the 
amount  of  TR  NOx  Ozone  Season 
allowances  (if  any)  allocated  for  such 
control  period  to  the  TR  NOx  Ozone 
Season  unit  covered  by  the  request. 

(b)  If,  after  completion  of  the 
procedures  under  paragraph  (a)(4)  of 
this  section  for  a  control  period,  any 
unallocated  TR  NOx  Ozone  Season 
allowances  remain  in  the  new  unit  set- 
aside  under  paragraph  (a)  of  this  section 
for  a  State  for  such  control  period,  the 
Administrator  will  allocate  to  each  TR 
NOx  Ozone  Season  unit  that  is  in  the 
State,  is  listed  in  appendix  A  to  this 
subpart,  and  continues  to  be  allocated 
TR  NOx  Ozone  Season  allowances  for 
such  control  period  in  accordance  with 
§  97.511(a)(2),  an  amount  of  TR  NOx 
Ozone  Season  allowances  equal  to  the 
following:  The  total  amount  of  such 
remaining  unallocated  TR  NOx  Ozone 
Season  allowances  in  such  new  unit  set- 
aside,  multiplied’by  the  unit’s  allocation 
under  §  97.511(a)  for  such  control 
period,  divided  by  the  remainder  of  the 
amount  of  tons  in  the  applicable  State 
NOx  Ozone  Season  trading  budget 
minus  the  amount  of  tons  in  such  new 
unit  set-aside,  and  rounded'to  the 
nearest  allowance. 

§  97.51 3  Authorization  of  designated 
representative  and  alternate  designated 
representative. 

(a)  Except  as  provided  under  §  97.515, 
each  TR  NOx  Ozone  Season  source, 
including  all  TR  NOx  Ozone  Season 
units  at  the  source,  shall  have  one  and 
only  one  designated  representative,  with 
regard  to  all  matters  under  the  TR  NOx 
Ozone  Season  Trading  Program. 

(1)  The  designated  representative 
shall  be  selected  by  an  agreement 
binding  on  the  owners  and  operators  of 
the  source  and  all  TR  NOx  Ozone 
Season  units  at  the  source  and  shall  act 
in  accordance  with  the  certification 
statement  in  §  97.516(a)(4)(iii). 

(2)  Upon  and  after  receipt  by  the 
Administrator  of  a  complete  certificate 
of  representation  under  §  97.516: 

(i)  The  designated  representative  shall 
be  authorized  and  shall  represent  and, 
by  his  or  her  representations,  actions, 
inactions,  or  submissions,  legally  bind 
each  owner  and  operator  of  the  source 
and  each  TR  NOx  Ozone  Season  unit  at 
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the  source  in  all  matters  pertaining  to 
the  TR  NOx  Ozone  Season  Trading 
Program,  notwithstanding  any 
agreement  between  the  designated 
representative  and  such  owners  and 
operators;  and 

(ii)  The  owners  and  operators  of  the 
source  and  each  TR  NOx  Ozone  Season 
unit  at  the  source  shall  be  bound  by  any 
decision  or  order  issued  to  the 
designated  representative  by  the 
Administrator  regarding  the  source  or 
any  such  unit. 

(b)  Except  as  provided  under  §  97.515, 
each  TR  NOx  Ozone  Season  source  may 
have  one  and  only  one  alternate 
designated  representative,  who  may  act 
on  behalf  of  the  designated 
representative.  The  agreement  by  which 
the  alternate  designated  representative 
is  selected  shall  include  a  procedure  for 
authorizing  the  alternate  designated 
representative  to  act  in  lieu  of  the 
de3ignated  representative. 

(1)  The  alternate  designated 
representative  shall  be  selected  by  an 
agreement  binding  on  the  owners  and 
operators  of  the  source  and  all  TR  NOx 
Ozone  Season  units  at  the  source  and 
shall  act  in  accordance  with  the 
certification  statement  in 
§97.516{a)(4)(iii). 

(2)  Upon  and  after  receipt  by  the 
Administrator  of  a  complete  certificate 
of  representation  under  §  97.516, 

(i)  The  alternate  designated 
representative  shall  be  authorized; 

(ii)  Any  representation,  action, 
inaction,  or  submission  by  the  alternate 
designated  representative  shall  be 
deemed  to  be  a  representation,  action, 
inaction,  or  submission  by  the 
designated  representative;  and 

(iii)  The  owners  and  operators  of  the 
source  and  each  TR  NOx  Ozone  Season 
unit  at  the  source  shall  be  bound  by  any 
decision  or  order  issued  to  the  alternate 
designated  representative  by  the 
Administrator  regarding  the  source  or 
any  such  unit. 

(c)  Except  in  this  section,  §  97.502, 
and  §§97.514  through  97.518,  whenever 
the  term  “designated  representative”  is 
used  in  this  subpart,  the  term  shall  be 
construed  to  include  the  designated 
representative  or  any  alternate 
designated  representative. 

§  97.514  Responsibilities  of  designated 
representative  and  alternate  designated 
representative. 

(a)  Except  as  provided  under  §  97.518 
concerning  delegation  of  authority  to 
make  submissions,  each  submission 
under  the  TR  NOx  Ozone  Season 
Trading  Program  shall  be  made,  signed, 
and  certified  by  the  designated 
representative  or  alternate  designated 
representative  for  each  TR  NOx  Ozone 


Season  source  and  TR  NOx  Ozone 
Season  unit  for  which  the  submission  is 
made.  Each  such  submission  shall 
include  the  following  certification 
statement  by  the  designated 
representative  or  alternate  designated 
representative:  “I  am  authorized  to  make 
this  submission  on  behalf  of  the  owners 
and  operators  of  the  source  or  units  for 
which  the  submission  is  made.  I  certify 
under  penalty  of  law  that  I  have 
personally  examined,  and  am  familiar 
with,  the  statements  and  information 
submitted  in  this  document  and  all  its 
attachments.  Based  on  my  inquiry  of 
those  individuals  with  primary 
responsibility  for  obtaining  the 
information,  I  certify  that  the  statements 
and  information  are  to  the  best  of  my 
knowledge  and  belief  true,  accurate,  and 
complete.  I  am  aware  that  there  are 
significant  penalties  for  submitting  false 
statements  and  information  or  omitting 
required  statements  and  information, 
including  the  possibility  of  fine  or 
imprisonment.” 

(d)  The  Administrator  will  accept  or 
act  on  a  submission  made  for  a  TR  NOx 
Ozone  Season  source  or  a  TR  NOx 
Ozone  Season  unit  only  if  the 
submission  has  been  made,  signed,  and 
certified  in  accordance  with  paragraph 
(a)  of  this  section  and  §  97.518. 

§97.515  Changing  designated 
representative  and  alternate  designated 
representative;  changes  in  owners  and 
operators. 

(a)  Changing  designated 
representative.  The  designated 
representative  may  be  changed  at  any 
time  upon  receipt  by  the  Administrator 
of  a  superseding  complete  certificate  of 
representation  under  §  97.516. 
Notwithstanding  any  such  change,  all 
representations,  actions,  inactions,  and 
submissions  by  the  previous  designated 
representative  before  the  time  and  date 
when  the  Administrator  receives  the 
superseding  certificate  of  representation 
shall  be  binding  on  the  new  designated 
representative  and  the  owners  and 
operators  of  the  TR  NOx  Ozone  Season 
source  and  the  TR  NOx  Ozone  Season 
units  at  the  source. 

(b)  Changing  alternate  designated 
representative.  The  alternate  designated 
representative  may  be  changed  at  any 
time  upon  receipt  by  the  Administrator 
of  a  superseding  complete  certificate  of 
representation  under  §  97.516. 
Notwithstanding  any  such  change,  all 
representations,  actions,  inactions,  and 
submissions  by  the  previous  alternate 
designated  representative  before  the 
time  and  date  when  the  Administrator 
receives  the  superseding  certificate  of 
representation  shall  be  binding  on  the 
new  alternate  designated  representative. 


the  designated  representative,  and  the 
owners  and  operators  of  the  TR  NOx 
Ozone  Season  source  and  the  TR  NOx 
Ozone  Season  units  at  the  source. 

(c)  Changes  in  owners  and  operators. 
(1)  In  the  event  an  owner  or  operator  of 
a  TR  NOx  Ozone  Season  soOrce  or  a  TR 
NOx  Ozone  Season  unit  is  not  included 
in  the  list  of  owners  and  operators  in  the 
certificate  of  representation  under 
§  97.516,  such  owner  or  operator  shall 
be  deemed  to  be  subject  to  and  bound 
by  the  certificate  of  representation,  the 
representations,  actions,  inactions,  and 
submissions  of  the  designated 
representative  and  any  alternate 
designated  representative  of  the  source 
or  unit,  and  the  decisions  and  orders  of 
the  Administrator,  as  if  the  owner  or 
operator  were  included  in  such  list. 

(2)  Within  30  days  after  any  change  in 
the  owners  and  operators  of  a  TR  NOx 
Ozone  Season  source  or  a  TR  NOx 
Ozone  Season  unit,  including  the 
addition  of  a  new  owner  or  operator,  the 
designated  representative  or  any 
alternate  designated  representative  shall 
submit  a  revision  to  the  certificate  of 
representation  under  §97.516  amending 
the  list  of  ow'ners  and  operators  to 
include  the  change. 

§  97.51 6  Certificate  of  representation. 

(a)  A  complete  certificate  of 
representation  for  a  designated 
representative  or  an  alternate  designated 
representative  shall  include  the 
following  elements  in  a  format 
prescribed  by  the  Administrator: 

(1)  Identification  of  the  TR  NOx 
Ozone  Season  source,  and  each  TR  NOx 
Ozone  Season  unit  at  the  source,  for 
which  the  certificate  of  representation  is 
submitted,  including  source  name, 
source  category  and  NAICS  code  (or,  in 
the  absence  of  a  NAICS  code,  an 
equivalent  code).  State,  plant  code, 
county,  latitude  and  longitude,  unit 
identification  number  and  type, 
identification  number  and  nameplate 
capacity  (in  MWe  rounded  to  the 
nearest  tenth)  of  each  generator  served 
by  each  such  unit,  and  actual  or 
projected  date  of  commencement  of 
commercial  operation. 

(2)  The  name,  address,  e-mail  address 
(if  any),  telephone  number,  and 
facsimile  transmission  number  (if  any) 
of  the  designated  representative  and  any 
alternate  designated  representative. 

(3)  A  list  of  the  owners  and  operators 
of  the  TR  NOx  Ozone  Season  source  and 
of  each  TR  NOx  Ozone  Season  unit  at 
the  source. 

(4)  The  following  certification 
statements  by  the  designated 
representative  and  any  alternate 
designated  representative — 
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(i)  “I  certify  that  I  was  selected  as  the 
designated  representative  or  alternate 
designated  representative,  as  applicable, 
by  an  agreement  binding  on  the  owners 
and  operators  of  the  source  and  each  TR 
NOx  Ozone  Season  unit  at  the  source.” 

(ii)  “I  certify  that  I  have  all  the 
necessary  authority  to  carry  out  my 
duties  and  responsibilities  under  the  TR 
NOx  Ozone  Season  Trading  Program  on 
behalf  of  fhe  owners  and  operators  of 
the  source  and  of  each  TR  NOx  Ozone 
Season  unit  at  the  source  and  that  each 
such  owner  and  operator  shall  be  fully 
bound  by  my  representations,  actions, 
inactions,  or  submissions  and  by  any 
order  issued  to  me  by  the  Administrator 
regarding  the  source  or  unit.” 

(iii)  “Where  there  are  multiple  holders 
of  a  legal  or  equitable  title  to,  or  a 
leasehold  interest  in,  a  TR  NOx  Ozone 
Season  unit,  or  where  a  utility  or 
industrial  customer  purchases  power 
from  a  TR  NOx  Ozone  Season  unit 
under  a  life-of-the-unit,  firm  power 
contractual  arrangement,  I  certify  that:  I 
have  given  a  written  notice  of  my 
selection  as  the  ‘designated 
representative’  or  ‘alternate  designated 
representative’,  as  applicable,  and  of  the 
agreement  by  which  I  was  selected  to 
each  owner  and  operator  of  the  source 
and  of  each  TR  NOx  Ozone  Season  unit 
at  the  source:  and  TR  NOx  Ozone 
Season  allowances  and  proceeds  of 
transactions  involving  TR  NOx  Ozone 
Season  allowances  will  be  deemed  to  be 
held  or  distributed  in  proportion  to  each 
holder’s  legal,  equitable,  leasehold,  or  X 
contractual  reservation  or  entitlement, 
except  that,  if  such  multiple  holders 
have  expressly  provided  for  a  different 
distribution  of  TR  NOx  Ozone  Season 
allowances  by  contract,  TR  NOx  Ozone 
Season  allowances  and  proceeds  of 
transactions  involving  TR  NOx  Ozone 
Season  allowances  will  be  deemed  to  be 
held  or  distributed  in  accordance  with 
the  contract.” 

(5)  The  signature  of  the  designated 
representative  and  any  alternate 
designated  representative  and  the  dates 
signed. 

(b)  Unless  otherwise  required  by  the 
Administrator,  documents  of  agreement 
referred  to  in  the  certificate  of 
representation  shall  not  be  submitted  to 
the  Administrator.  The  Administrator 
shall  not  be  under  any  obligation  to 
review  or  evaluate  the  sufficiency  of 
such  documents,  if  submitted. 

§97.517  Objections  concerning 
designated  representative  and  alternate 
designated  representative. 

(a)  Once  a  complete  certificate  of 
representation  under  §  97.516  has  been 
submitted  and  received,  the 
Administrator  will  rely  on  the  certificate 


of  representation  unless  and  until  a 
superseding  complete  certificate  of 
representation  under  §  97.516  is 
received  by  the  Administrator. 

(b)  Except  as  provided  in  §  97.515(a) 
or  (b),  no  objection  or  other 
communication  submitted  to  the 
Administrator  concerning  the 
authorization,  or  any  representation, 
action,  inaction,  or  submission,  of  a 
designated  representative  or  alternate 
designated  representative  shall  affect 
any  representation,  action,  inaction,  or 
submission  of  the  designated 
representative  or  alternate  designated 
representative  or  the  finality  of  any 
decision  or  order  by  the  Administrator 
under  the  TR  NOx  Ozone  Season 
Trading  Program. 

(c)  The  Administrator  will  not 
adjudicate  any  private  legal  dispute 
concerning  the  authorization  or  any 
representation,  action,  inaction,  or 
submission  of  any  designated 
representative  or  alternate  designated 
representative,  including  private  legal 
disputes  concerning  the  proceeds  of  TR 
NOx  Ozone  Season  allowance  transfers. 

§  97.51 8  Delegation  by  designated 
representative  and  alternate  designated 
representative. 

(a)  A  designated  representative  may 
delegate,  to  one  or  more  natural  persons, 
his  or  her  authority  to  make  an 
electronic  submission  to  the 
Administrator  provided  for  or  required 
under  this  subpart. 

(b)  An  alternate  designated 
representative  may  delegate,  to  one  or 
more  natural  persons,  his  or  her 
authority  to  make  an  electronic 
submission  to  the  Administrator 
provided  for  or  required  under  this 
subpart. 

(c)  In  order  to  delegate  authority  to 
make  an  electronic  submission  to  the 
Administrator  in  accordance  with 
paragraph  (a)  or  (b)  of  this  section,  the 
designated  representative  or  alternate 
designated  representative,  as 
appropriate,  must  submit  to  the 
Administrator  a  notice  of  delegation,  in 
a  format  prescribed  by  the 
Administrator,  that  includes  the 
following  elements: 

(1)  The  name,  address,  e-mail  address, 
telephone  number,' and  facsimile 
transmission  number  (if  any)  of  such 
designated  representative  or  alternate 
designated  representative; 

(2)  The  name,  address,  e-mail  address, 
telephone  number,  and  facsimile 
transmission  number  (if  any)  of  each 
such  natural  person  (referred  to  as  an 
“agent”); 

(3)  For  each  such  natural  person,  a  list 
of  the  type  or  types  of  electronic 
submissions  under  paragraph  (a)  or  (b) 


of  this  section  for  which  authority  is 
delegated  to  him  or  her;  and 

(4)  The  following  certification 
statements  by  such  designated 
representative  or  alternate  designated 
representative: 

(i)  “I  agree  that  any  electronic 
submission  to  the  Administrator  that  is 
made  by  an  agent  identified  in  this 
notice  of  delegation  and  of  a  type  listed 
for  such  agent  in  this  notice  of 
delegation  and  that  is  made  when  I  am 
a  designated  representative  or  alternate 
designated  representative,  as 
appropriate,  and  before  this  notice  of 
delegation  is  superseded  by  another 
notice  of  delegation  under  40  CFR 
97.518(d)  shall  be  deemed  to  be  an 
electronic  submission  by  me.” 

(ii)  “Until  this  notice  of  delegation  is 
superseded  by  another  notice  of 
delegation  under  40  CFR  97.518(d),  I 
agree  to  maintain  an  e-mail  account  and 
to  notify  the  Administrator  immediately 
of  any  change  in  my  e-mail  address 
unless  all  delegation  of  authority  by  me 
under  40  CFR  97.518  is  terminated.”. 

(d)  A  notice  of  delegation  submitted 
under  paragraph  (c)  of  this  section  shall 
be  effective,  with  regard  to  the 
designated  representative  or  alternate 
designated  representative  identified  in 
such  notice,  upon  receipt  of  such  notice 
by  the  Administrator  and  until  receipt 
by  the  Administrator  of  a  superseding 
notice  of  delegation  submitted  by  such 
designated  representative  or  alternate 
designated  representative,  as 
appropriate.  The  superseding  notice  of 
delegation  may  replace  any  previously 
identified  agent,  add  a  new  agent,  or 
eliminate  entirely  any  delegation  of 
authority. 

(e)  Any  electronic  submission  covered 
by  the  certification  in  paragraph  (c)(4)(i) 
of  this  section  and  made  in  accordance 
with  a  notice  of  delegation  effective 
under  paragraph  (d)  of  this  section  shall 
be  deemed  to  be  an  electronic 
submission  by  the  designated 
representative  or  alternate  designated 
representative  submitting  such  notice  of 
delegation. 

§  97.51 9  [Reserved] 

§  97.520  Establishment  of  Allowance 
Management  System  accounts. 

(a)  Compliance  accounts.  Upon 
receipt  of  a  complete  certificate  of 
representation  under  §  97.516,  the 
Administrator  will  establish  a 
compliance  account  for  the  TR  NOx 
Ozone  Season  source  for  which  the 
certificate  of  representation  was 
submitted,  unless  the  source  already  has 
a  compliance  account.  The  designated 
representative  and  any  alternate 
designated  representative  of  the  source 
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shall  be  the  authorized  account 
representative  and  the  alternate 
authorized  account  representative 
respectively  of  the  compliance  account. 

(b)  General  accounts— (1)  Application 
for  general  account,  (i)  Any  person  may 
apply  to  open  a  general  account,  for  the 
purpose  of  holding  and  transferring  TR 
NOx  Ozone  Season  allowances,  by 
submitting  to  the  Administrator  a 
complete  application  for  a  general 
account.  Such  application  shall 
designate  one  and  only  one  authorized 
account  representative  and  may 
designate  one  and  only  one  alternate 
authorized  account  representative  who 
may  act  on  behalf  of  the  authorized 
account  representative. 

(A)  The  authorized  account 
representative  and  alternate  authorized 
account  representative  shall  be  selected 
by  an  agreement  binding  on  the  persons 
who  have  an  ownership  interest  with 
respect  to  TR  NOx  Ozone  Season 
allowances  held  in  the  general  account. 

(B)  The  agreement  by  which  the 
alternate  authorized  account 
representative  is  selected  shall  include 

a  procedure  for  authorizing  the  alternate 
authorized  account  representative  to  act 
in  lieu  of  the  authorized  account 
representative. 

(ii)  A  complete  application  for  a 
general  account  shall  include  the 
following  elements  in  a  format 
prescribed  by  the  Administrator: 

(A)  Name,  mailing  address,  e-mail 
address  (if  any),  telephone  number,  and 
facsimile  transmission  number  (if  any) 
of  the  authorized  account  representative 
and  any  alternate  authorized  account 
representative; 

(B)  An  identifying  name  for  the 
general  account; 

(C)  A  list  of  all  persons  subject  to  a 
binding  agreement  for  the  authorized 
account  representative  and  any  alternate 
authorized  account  representative  to 
represent  their  ownership  interest  with 
respect  to  the  TR  NOx  Ozone  Season 
allowances  held  in  the  general  account; 

(D)  The  following  certification 
statement  by  the  authorized  account 
representative  and  any  alternate 
authorized  account  representative:  '‘I 
certify  that  I  was  selected  as  the 
authorized  account  representative  or  the 
alternate  authorized  account 
representative,  as  applicable,  by  an 
agreement  that  is  binding  on  all  persons 
who  have  an  ownership  interest  with 
respect  to  TR  NOx  Ozone  Season 
allowances  held  in  the  general  account. 

I  certify  that  I  have  all  the  necessary 
authority  to  carry  out  my  duties  and 
responsibilities  under  the  TR  NOx 
Ozone  Season  Trading  Program  on 
behalf  of  such  persons  and  that  each 
such  person  shall  be  fully  bound  by  my 


representations,  actions,  inactions,  or 
submissions  and  by  any  order  or 
decision  issued  to  me  by  the 
Administrator  regarding  the  general 
account.” 

(E)  The  signature  of  the  authorized 
account  representative  and  any  alternate 
authorized  account  representative  and 
the  dates  signed. 

(iii)  Unless  otherwise  required  by  the 
Administrator,  documents  of  agreement 
referred  to  in  the  application  for  a 
general  account  shall  not  be  submitted 
to  the  Administrator.  The  Administrator 
shall  not  be  under  any  obligation  to 
review  or  evaluate  the  sufficiency  of 
such  documents,  if  submitted. 

(2)  Authorization  of  authorized 
account  representative  and  alternate 
authorized  account  representative. 

(i)  Upon  receipt  by  the  Administrator  of 
a  complete  application  for  a  general 
account  under  paragraph  (b)(1)  of  this 
section,  the  Administrator  will  establish 
a  general  account  for  the  person  or 
persons  for  whom  the  application  is 
submitted  and  upon  and  after  such 
receipt  by  the  Administrator: 

(A)  The  authorized  account 
representative  of  the  general  account 
shall  be  authorized  and  shall  represent 
and,  by  his  or  her  representations, 
actions,  inactions,  or  submissions, 
legally  bind  each  person  who  has  an 
ownership  interest  with  respect  to  TR 
NOx  Ozone  Season  allowances  held  in 
the  general  account  in  all  matters 
pertaining  to  the  TR  NOx  Ozone  Season 
Trading  Program,  notwithstanding  any 
agreement  between  the  authorized 
account  representative  and  such  person. 

(B)  Any  alternate  authorized  account 
representative  shall  be  authorized,  and 
any  representation,  action,  inaction,  or 
submission  by  any  alternate  authorized 
account  representative  shall  be  deemed 
to  be  a  representation,  action,  inaction, 
or  submission  by  the  authorized  account 
representative. 

(C)  Each  person  who  has  an 
ownership  interest  with  respect  to  TR 
NOx  Ozone  Season  allowances  held  in 
the  general  account  shall  be  bound  by 
any  order  or  decision  issued  to  the 
authorized  account  representative  or 
alternate  authorized  account 
representative  by  the  Administrator 
regarding  the  general  account. 

(ii)  Except  as  provided  in  paragraph 
(b)(5)  of  this  section  concerning 
delegation  of  authority  to  make 
submissions,  each  submission 
concerning  the  general  account  shall  be 
made,  signed,  and  certified  by  the 
authorized  account  representative  or 
any  alternate  authorized  account 
representative  for  the  persons  having  an 
ownership  interest  with  respect  to  TR 
NOx  Ozone  Season  allowances  held  in 


the  general  account.  Each  such 
submission  shall  include  the  following 
certification  statement  by  the  authorized 
account  representative  or  any  alternate 
authorized  account  representative:  “I  am 
authorized  to  make  this  submission  on 
behalf  of  the  persons  having  an 
ownership  interest  with  respect  to  the 
TR  NOx  Ozone  Season  allowances  held 
in  the  general  account.  I  certify  under 
penalty  of  law  that  I  have  personally 
examined,  and  am  familiar  with,  the 
statements  and  information  submitted 
in  this  document  and  all  its 
attachments.  Based  on  my  inquiry  of 
those  individuals  with  primary 
responsibility  for  obtaining  the 
information,  I  certify  that  the  statements 
and  information  are  to  the  best  of  my 
knowledge  and  belief  true,  accurate,  and 
complete.  I  am  aware  that  there  are 
significant  penalties  for  submitting  false 
statements  and  information  or  omitting 
required  statements  and  information, 
including  the  possibility  of  fine  or 
imprisonment.” 

(lii)  Except  in  this  section,  whenever 
the  term  “authorized  account 
representative”  is  used  in  this  subpart, 
the  term  shall  be  construed  to  include 
the  authorized  account  representative  or 
any  alternate  authorized  account 
representative. 

(3)  Changing  authorized  account 
representative  and  alternate  authorized 
account  representative;  changes  in 
persons  with  ownership  interest,  (i)  The 
authorized  account  representative  of  a 
general  account  may  be  changed  at  any 
time  upon  receipt  by  the  Administrator 
of  a  superseding  complete  application 
for  a  general  account  under  paragraph 
(b)(1)  of  this  section.  Notwithstanding 
any  such  change,  all  representations, 
actions,  inactions,  and  submissions  by 
the  previous  authorized  account 
representative  before  the  time  and  date 
when  the  Administrator  receives  the 
superseding  application  for  a  general 
account  shall  be  binding  on  the  new 
authorized  account  representative  and 
the  persons  with  an  ownership  interest 
with  respect  to  the  TR  NOx  Ozone 
Season  allowances  in  the  general 
account. 

(ii)  The  alternate  authorized  account 
representative  of  a  general  account  may 
be  changed  at  any  time  upon  receipt  by 
the  Administrator  of  a  superseding 
complete  application  for  a  general 
account  under  paragraph  (b)(1)  of  this 
section.  Notwithstanding  any  such 
change,  all  representations,  actions, 
inactions,  and  submissions  by  the 
previous  alternate  authorized  account 
representative  before  the  time  and  date 
when  the  Administrator  receives  the 
superseding  application  for  a  general 
account  shall  be  binding  on  the  new 
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alternate  authorized  account 
representative,  the  authorized  account 
representative,  and  the  persons  with  an 
ownership  interest  with  respect  to  the 
TR  NOx  Ozone  Season  allowances  in 
the  general  account. 

(iii)(A)  In  the  event  a  person  having 
an  ownership  interest  with  respect  to 
TR  NOx  Ozone  Season  allowances  in 
the  general  account  is  not  included  in 
the  list  of  such  persons  in  the 
application  for  a  general  account,  such 
person  shall  be  deemed  to  be  subject  to 
and  bound  by  the  application  for  a 
general  account,  the  representation, 
actions,  inactions,  and  submissions  of 
the  authorized  account  representative 
and  any  alternate  authorized  account 
representative  of  the  account,  and  the 
decisions  and  orders  of  the 
Administrator,  as  if  the  person  were 
included  in  such  list. 

(B)  Within  30  days  after  any  change 
in  the  persons  having  an  ownership 
interest  with  respect  to  NOx  Ozone 
Season  allowances  in  the  general 
account,  including  the  addition  of  a  new 
person,  the  authorized  account 
representative  or  any  alternate 
authorized  account  representative  shall 
submit  a  revision  to  the  application  for 
a  general  account  amending  the  list  of 
persons  having  an  ownership  interest 
with  respect  to  the  TR  NOx  Ozone 
Season  allowances  in  the  general 
account  to  include  the  change. 

(4)  Objections  concerning  authorized 
account  representative  and  alternate 
authorized  account  representative. 

(i)  Once  a  complete  application  for  a 
general  account  under  paragraph  (b)(1) 
of  this  section  has  been  submitted  and 
received,  the  Administrator  will  rely  on 
the  application  unless  and  until  a 
superseding  complete  application  for  a 
general  account  under  paragraph  (b)(1) 
of  this  section  is  received  by  the 
Administrator. 

(ii)  Except  as  provided  in  paragraph 
(b)(3)(i)  or  (ii)  of  this  section,  no 
objection  or  other  communication 
submitted  to  the  Administrator 
concerning  the  authorization,  or  any 
representation,  action,  inaction,  or 
submission  of  the  authorized  account 
representative  or  any  alternate 
authorized  account  representative  of  a 
general  account  shall  affect  any 
representation,  action,  inaction,  or 
submission  of  the  authorized  account 
representative  or  any  alternate 
authorized  account  representative  or  the 
finality  of  any  decision  or  order  by  the 
Administrator  under  the  TR  NOx  Ozone 
Season  Trading  Program. 

(iii)  The  Administrator  will  not 
adjudicate  any  private  legal  dispute 
concerning  the  aulthorization  or  any 
representation,  action,  inaction,  or 


submission  of  the  authorized  account 
representative  or  any  alternate 
authorized  account  representative  of  a 
general  account,  including  private  legal 
disputes  concerning  the  proceeds  of  TR 
NOx  Ozone  Season  allowance  transfers. 

(5)  Delegation  by  authorized  account 
representative  and  alternate  authorized 
account  representative,  (i)  An 
authorized  account  representative  of  a 
general  account  may  delegate,  to  one  or 
more  natural  persons,  his  or  her 
authority  to  make  an  electronic 
submission  to  the  Administrator 
provided  for  or  required  under  this 
subpart. 

(ii)  An  alternate  authorized  account 
representative  of  a  general  account  may 
delegate,  to  one  or  more  natural  persons, 
his  or  her  authority  to  make  an 
electronic  submission  to  the 
Administrator  provided  for  or  required 
under  this  subpart. 

(iii)  In  order  to  delegate  authority  to 
make  an  electronic  submission  to  the 
Administrator  in  accordance  with 
paragraph  (b)(5)(i)  or  (ii)  of  this  section, 
the  authorized  account  representative  or 
alternate  authorized  account 
representative,  as  appropriate,  must 
submit  to  the  Administrator  a  notice  of 
delegation,  in  a  format  prescribed  by  the 
Administrator,  that  includes  the 
following  elements: 

(A)  The  name,  address,  e-mail 
address,  telephone  number,  and 
facsimile  transmission  number  (if  any) 
of  such  authorized  account 
representative  or  alternate  authorized 
account  representative; 

(B)  The  name,  address,  e-mail 
address,  telephone  number,  and 
facsimile  transmission  number  (if  any) 
of  each  such  natural  person  (referred  to 
as  an  “agent”); 

(C)  For  each  such  natural  person,  a 
list  of  the  type  or  types  of  electronic 
submissions  under  paragraph  (b)(5)(i)  or 
(ii)  of  this  section  for  which  authority  is 
delegated  to  him  or  her; 

(D)  The  following  certification 
statement  by  such  authorized  account 
representative  or  alternate  authorized 
account  representative:  “I  agree  that  any 
electronic  submission  to  the 
Administrator  that  is  made  by  an  agent 
identified  in  this  notice  of  delegation 
and  of  a  type  listed  for  such  agent  in 
this  notice  of  delegation  and  that  is 
made  when  I  am  an  authorized  account 
representative  or  alternate  authorized 
representative,  as  appropriate,  and 
before  this  notice  of  delegation  is 
superseded  by  another  notice  of 
delegation  under  40  CFR 
97.520(b)(5)(iv)  shall  be  deemed  to  be  an 
electronic  submission  by  me.”;  and 

(E)  The  following  certification 
statement  by  such  authorized  account 


representative  or  alternate  authorized 
account  representative:  “Until  this 
notice  of  delegation  is  superseded  by 
another  notice  of  delegation  under  40 
CFR  97.520(b)(5)(iv),  I  agree  to  maintain 
an  e-mail  account  and  to  notify  the 
Administrator  immediately  of  any 
change  in  my  e-mail  address  unless  all 
delegation  of  authority  by  me  under  40 
CFR  97.520(b)(5)  is  terminated.”. 

(iv)  A  notice  of  delegation  submitted 
under  paragraph  (b)(5)(iii)  of  this 
section  shall  be  effective,  with  regard  to 
the  authorized  account  representative  or 
alternate  authorized  account 
representative  identified  in  such  notice, 
upon  receipt  of  such  notice  by  the 
Administrator  and  until  receipt  by  the 
Administrator  of  a  superseding  notice  of 
delegation  submitted  by  such 
authorized  account  representative  or 
alternate  authorized  account 
representative,  as  appropriate.  The 
superseding  notice  of  delegation  may 
replace  any  previously  identified  agent, 
add  a  new  agent,  or  eliminate  entirely 
any  delegation  of  authority. 

(v)  Any  electronic  submission  covered 
by  the  certification  in  paragraph 
(b)(5)(iii)(D)  of  this  section  and  made  in 
accordance  with  a  notice  of  delegation 
effective  under  paragraph  (b)(5)(iv)  of 
this  section  shall  be  deemed  to  be  an 
electronic  submission  by  the  designated 
representative  or  alternate  designated 
representative  submitting  such  notice  of 
delegation. 

(6)(i)  The  authorized  account 
representative  or  alternate  authorized 
account  representative  of  a  general 
account  may  submit  to  the 
Administrator  a  request  to  close  the 
account.  Such  request  shall  include  a 
correctly  submitted  TR  NOx  Ozone 
Season  allowance  transfer  under 
§  97.522  for  any  TR  NOx  Ozone  Season 
allowances  in  the  account  to  one  or 
more  other  Allowance  Management 
System  accounts. 

(ii)  If  a  general  account  has  no  TR 
NOx  Ozone  Season  allowance  transfers 
to  or  from  the  account  for  a  12-month 
period  or  longer  and  does  not  contain 
any  TR  NOx  Ozone  Season  allowances, 
the  Administrator  may  notify  the 
authorized  account  representative  for 
the  account  that  the  account  will  be 
closed  after  20  business  days  after  the 
notice  is  sent.  The  account  will  be 
closed  after  the  20-day  period  unless, 
before  the  end  of  the  20-day  period,  the 
Administrator  receives  a  correctly 
submitted  TR  NOx  Ozone  Season 
allowance  transfer  under  §  97.522  to  the 
account  or  a  statement  submitted  by  the 
authorized  account  representative  or 
alternate  authorized  account 
representative  demonstrating  to  the 
satisfaction  of  the  Administrator  good 
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cause  as  to  why  the  account. should  not 
he  closed. 

(c)  Account  identification.  The  ■ 
Administrator  will  assign  a  unique 
identifying  number  to  each  account 
established  under  paragraph  (a)  ,or  (b)  of 
this  section. 

(d)  Responsibilities  of  authorized 
account  representative  and  alternate 
authorized  account  representative.  After 
the  establishment  of  an  Allowance 
Management  System  account,  the 
Administrator  will  accept  or  act  on  a 
submission  pertaining  to  the  account, 
including,  but  not  limited  to, 
submissions  concerning  the  deduction 
or  transfer  of  TR  NOx  Ozone  Season 
allowances  in  the  account,  only  if  the 
submission  has  been  made,  signed,  and 
certified  in  accordance  with  §§  97.514(a) 
and  97.518  or  paragraphs  (b)(2)(ii)  and 
(bK5)  of  this  section. 

§  97.521  Recordation  of  TR  NOx  Ozone 
Season  allowance  allocations. 

(a)  By  September  1,  2011,  the 
Administrator  will  record  in  each  TR 
NOx  Ozone  Season  source’s  compliance 
account  the  TR  NOx  Ozone  Season 
allowances  allocated  for  the  TR  NOx 
Ozone  Season  units  at  the  source  in 
accordance  with  §§  97.511(a)  for  the 
control  periods  in  2012,  2013,  and  2014. 

(b)  By  June  1,  2012  and  June  1  of  each 
year  thereafter,  the  Administrator  will 
record  in  each  TR  NOx  Ozone  Season 
source’s  compliance  account  the  TR 
NOx  Ozone  Season  allowances  allocated 
for  the  TR  NOx  Ozone  Season  units  at 
the  source  in  accordance  with 

§  97.511(a)  for  the  control  period  in  the 
third  year  after  the  year  of  the 
applicable  recordation  deadline  under 
this  paragraph. 

(c)  By  June  1,  2012  and  June  1  of  each 
year  thereafter,  the  Administrator  will 
record  in  each  TR  NOx  Ozone  Season 
source’s  compliance  account  the  TR 
NOx  Ozone  Season  allowances  allocated 
for  the  TR  NOx  Ozone  Season  units  at 
the  source  in  accordance  with  §  97.512 
for  the  control  period  in  the  year  of  the 
applicable  recordation  deadline  under 
this  paragraph. 

(d)  When  recording  the  allocation  of 
TR  NOx  Ozone  Season  allowances  for  a 
TR  NOx  Ozone  Season  unit  in  a 
compliance  account,  the  Administrator 
will  assign  each  TR  NOx  Ozone  Season 
allowance  a  unique  identification 
number  that  will  include  digits 
identifying  the  year  of  the  control 
period  for  which  the  TR  NOx  Ozone 
Season  allowance  is  allocated. 

§97.522  Submission  of  TR  NOx  Ozone 
Season  allowance  transfers. 

(a)  An  authorized  account 
representative  seeking  recordation  of  a 


TR  NOx  Ozone  Season  allowance 
transfer  shall  submit  the  transfer  to  the 
Administrator. 

(b)  A  TR  NOx  Ozone  Season 
allowance  transfer  shall  be  correctly 
submitted  if: 

(1)  The  transfer  includes  the  following 
elements,  in  a  format  prescribed  by  the 
Administrator: 

(1)  The  account  numbers  established 
by  the  Administrator  for  both  the 
transferor  and  transferee  accounts; 

(ii)  The  serial  number  of  each  TR  NOx 
Ozone  Season  allowance  that  is  in  the 
transferor' account  and  is  to  be 
transferred;  and 

(iii)  The  name  and  signature  of  the 
authorized  account  representative  of  the 
transferor  account  and  the  date  signed; 
and 

(2)  When  the  Administrator  attempts 
to  record  the  transfer,  the  transferor 
account  includes  each  TR  NOx  Ozone 
Season  allowance  identified  by  serial 
number  in  the  transfer. 

§  97.523  Recordation  of  TR  NOx  Ozone 
Season  allowance  transfers. 

(a)  Within  5  business  days  (except  as 
provided  in  paragraph  (b)  of  this 
section)  of  receiving  a  TR  NOx  Ozone 
Season  allowance  transfer,  the 
Administrator  will  record  a  TR  NOx 
Ozone  Season  allowance  transfer  by 
moving  each  TR  NOx  Ozone  Season 
allowance  from  the  transferor  account  to 
the  transferee  account  as  specified  by 
the  request,  provided  that  the  transfer  is 
correctly  submitted  under  §  97.522. 

(b) (1)  A  TR  NOx  Ozone  Season 
allowance  transfer  that  is  submitted  for 
recordation  after  the  allowance  transfer 
deadline  for  a  control  period  and  that 
includes  any  TR  NOx  Ozone  Season 
allowances  allocated  for  any  control 
period  before  such  allowance  transfer 
deadline  will  not  be  recorded  until  after 
the  Administrator  completes  the 
deductions  under  §  97.524  for  the 
control  period  immediately  before  such 
allowance  transfer  deadline. 

(2)  A  TR  NOx  Ozone  Season 
allowance  transfer  that  is  submitted  for 
recordation  after  the  deadline  for 
holding  TR  NOx  Ozone  Season 
allowances  deacribed  in  §  97.525(b)(5) 
and  that  includes  any  TR  NOx  Ozone 
Season  allowances  allocated  for  a 
control  period  before  the  year  of  such 
deadline  will  not  be  recorded  until  after 
the  Administrator  completes  the 
deductions  under  §  97.525  for  the 
control  period  immediately  before  the 
year  of  such  deadline. 

(c)  Where  a  TR  NOx  Ozone  Season 
allowance  transfer  is  not  correctly 
submitted  under  §  97.522,  the 
Administrator  will  not  record  such 
transfer. 


(d)  Within  5  business  days  of 
recordation  of  a  TR  NOx  Ozone  Season 
allowance  transfer  under  paragraphs  (a) 
and  (b)  of  the  section,  the  Administrator 
will  notify  the  authorized  account 
representatives  of  both  the  transferor 
and  transferee  accounts. 

(e)  Within  10  business  days  of  receipt 
of  a  TR  NOx  Ozone  Season  allowance 
transfer  that  is  not  correctly  submitted 
under  §97.522,  the  Administrator  will 
notify  the  authorized  account 
representatives  of  both  accounts  subject 
to  the  transfer  of: 

(1)  A  decision  not  to  record  the 
transfer,  and 

(2)  The  reasons  for  such  non¬ 
recordation. 

§  97.524  Compliance  with  TR  NOx  Ozone 
Season  emissions  limitation. 

"(a)  Availability  for  deduction  for 
compliance.  TR  NOx  Ozone  Season 
allowances  are  available  to  be  deducted 
for  compliance  with  a  source’s  TR  NOx 
Ozone  Season  emissions  limitation  for  a 
control  period  in  a  given  year  only  if  the 
TR  NOx  Ozone  Season  allowances: 

(1)  Were  allocated  for  the  control 
period  in  the  year  or  a  prior  year;  and 

(2)  Are  held  in  the  source’s 
compliance  account  as  of  the  allowance 
transfer  deadline  for  such  control 
period. 

(b)  Deductions  for  compliance.  After  ’ 
the  recordation,  in  accordance  with 

§  97.523,  of  TR  NOx  Ozone  Season 
allowance  transfers  submitted  by  the 
allowance  transfer  deadline  for  a  control 
period,  the  Administrator  will  deduct 
from  the  compliance  account  TR  NOx 
Ozone  Season  allowances  available 
under  paragraph  (a)  of  this  section  in 
order  to  determine  whether  the  source 
meets  the  TR  NOx  Ozone  Season 
emissions  limitation  for  such  control 
period,  as  follows: 

(1)  Until  the  amount  of  TR  NOx 
Ozone  Season  allowances  deducted 
equals  the  number  of  tons  of  total  NOx 
emissions  from  all  TR  NOx  Ozone 
Season  units  at  the  source  for  such 
control  period:  or 

(2)  If  there  are  insufficient  TR  NOx 
Ozone  Season  allowances  to  complete 
the  deductions  in  paragraph  (b)(1)  of 
this  section,  until  no  more  TR  NOx 
Ozone  Season  allowances  available 
under  paragraph  (a)  of  this  section 
remain  in  the  compliance  account. 

(c) (1)  Identification  of  TR  NOx  Ozone 
Season  allowances  by  serial  number. 
The  authorized  account  representative 
for  a  source’s  compliance  account  may 
request  that  specific  TR  NOx  Ozone 
Season  allowances,  identified  by  serial 
number,  in  the  compliance  account  be 
deducted  for  emissions  or  excess 
emissions  for  a  control  period  in 
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accordance  with  paragraph  (h)  or  (d)  of 
this  section.  In  order  to  be  complete, 
such  request  shall  be  submitted  to  the 
Administrator  by  the  allowance  transfer 
deadline  for  such  control  period  and 
include,  in  a  format  prescribed  by  the 
Administrator,  the  identification  of  the 
TR  NOx  Ozone  Season  source  and  the 
appropriate  serial  numbers. 

(2)  First-in,  first-out.  The 
Administrator  will  deduct  .TR  NOx 
Ozone  Season  allowances  under 
paragraph  (b)  or  (d)  of  this  section  from 
the  source’s  compliance  account  in 
accordance  with  a  complete  request 
under  paragraph  (c)(1)  of  this  section  or, 
in  the  absence  of  such  request  or  in  the 
case  of  identification  of  an  insufficient 
amount  of  TR  NOx  Ozone  Season 
allowances  in  such  request,  on  a  first-in, 
first-out  (FIFO)  accounting  basis  in  the 
following  order: 

(i)  Any  TR  NOx  Ozone  Season 
allowances  that  were  allocated  to  the 
units  at  the  source  and  not  transferred 
out  of  the  compliance  account,  in  the 
order  of  recordation;  and  then 

(ii)  Any  TR  NOx  Ozone  Season 
allowances  that  were  allocated  to  any 
unit  and  transferred  to  and  recorded  in 
the  compliance  account  pursuant  to  this 
subpart,  in  the  order  of  recordation. 

(d)  Deductions  for  excess  emissions. 
After  making  the  deductions  for 
compliance  under  paragraph  (b)  of  this 
section  for  a  control  period  in  a  year  in 
which  the  TR  NOx  Ozone  Season  source 
has  excess  emissions,  the  Administrator 
will  deduct  from  the  source’s 
compliance  account  an  amount  of  TR 
NOx  Ozone  Season  allowances, 
allocated  for  the  control  period  in  the 
immediately  following  year,  equal  to 
two  times  the  number  of  tons  of  the 
source’s  excess  emissions. 

(e)  Recordation  of  deductions.  The 
Administrator  will  record  in  the 
appropriate  compliance  account  all 
deductions  from  such  an  account  under 
paragraphs  (b)  and  (d)  of  this  section. 

§  97.525  Compliance  with  TR  NOx  Ozone 
Season  assurance  provisions. 

(a)  Availability  for  deduction.  TR  NOx 
Ozone  Season  allowances  are  available 
to  be  deducted  for  compliance  with  the 
TR  NOx  Ozone  Season  assurance 
provisions  for  a  control  period  in  a 
given  year  by  an  owner  of  one  or  more 
TR  NOx  Ozone  Season  units  in  a  State 
only  if  the  TR  NOx  Ozone  Season 
allowances: 

(1)  Were  allocated  for  the  control 
period  in  the  year  or  a  prior  year;  and 

(2)  Are  held  in  a  compliance  account, 
designated  by  the  owner  in  accordance 
with  paragraph  (b)(4)(ii)  of  this  section, 
of  one  of  the  owner’s  TR  NOx  Ozone 
Season  sources  in  the  State  as  of  the 


deadline  established  in  paragraph  (b)(5) 
of  this  section. 

(b)  Deductions  for  compliance.  The 
Administrator  will  deduct  TR  NOx 
Ozone  Season  allowances  available 
under  paragraph  (a)  of  this  section  for 
compliance  with  the  TR  NOx  Ozone 
Season  assurance  provisions  for  a  State 
for  a  control  period  in  a  given  year  in 
accordance  with  the  following 
procedures: 

(1)  By  March  1,  2015  and  March  1  of 
each  year  thereafter,  the  Administrator 
will: 

(1)  Calculate,  separately  for  each  State, 
the  total  amount  of  NOx  emissions  from 
all  TR  NOx  Ozone  Season  units  in  the 
State  during  the  control  period  in  the 
year  before  the  year  of  this  calculation 
deadline  and  the  amount,  if  any,  by 
which  such  total  amount  of  NOx 
emissions  exceeds  the  State  assurance 
level  as  described  in  §  97.506(c)(2)(iii); 
and 

(ii)  Promulgate  a  notice  of  availability 
of  the  results  of  the  calculations 
required  in  paragraph  (b)(l)(i)  of  this 
section,  including  separate  calculations 
of  the  NOx  emissions  for  each  TR  NOx 
Ozone  Season  unit  and  of  the  amounts 
described  in  §§  97.506(c)(2)(iii)(A)  and 
(B)  for  each  State. 

(2)  The  Administrator  will  provide  an 
opportunity-for  submission  of  objections 
to  the  calculations  referenced  by  each 
notice  described  in  paragraph  (b)(1)  of 
this  section. 

(i)  Objections  shall  be  submitted  by 
the  deadline  specified  in  such  notice 
and  shall  be  limited  to  addressing 
whether  the  calculations  for  each  TR 
NOx  Ozone  Season  unit  and  each  State 
for  the  control  period  in  the  year 
involved  are  in  accordance  with 
§97.506(c)(2)(iii)  and  §§  97.506(b)  and 
97.530  through  97.535. 

(ii)  The  Administrator  will  adjust  the 
calculations  to  the  extent  necessary  to 
ensure  that  they  are  in  accordance  with 
the  provisions  referenced  in  paragraph 
(b)(2)(i)  of  this  section.  By  May  1 
immediately  after  the  promulgation  of 
such  notice,  the  Administrator  will 
promulgate  a  notice  of  availability  of 
any  adjustments  that  the  Administrator 
determines  to  be  necessary,  and  the 
reasons  for  accepting  or  rejecting  any 
objections  submitted  in  accordance  with 
paragraph  (b)(2)(i)  of  this  section. 

(3)  For  each  notice  of  data  availability 
required  in  paragraph  (b)(2)(ii)  of  this 
section  and  for  any  State  identified  in 
such  notice  as  having  TR  NOx  Ozone 
Season  sources  with  total  NOx 

.  emissions  exceeding  the  State  assurance 
level  for  a  control  period,  as  described 
in  §97.506(c)(2)(iii): 

(i)  By  May  15  immediately  after  the 
promulgation  of  such  notice,  the 


designated  representative  of  each  TR 
NOx  Ozone  Season  source  in  each  such 
State  shall  submit  a  statement,  in  a 
format  prescribed  by  the  Administrator: 

(A)  Listing  all  the  owners  of  each  TR 
NOx  Ozone  Season  unit  at  the  source, 
explaining  how  the  selection  of  each 
owner  for  inclusion  on  the  list  is 
consistent  with  the  definition  of 
“owner”  in  §97.502,  and  listing, 
separately  for  each  unit,  the  percentage 
of  the  legal,  equitable,  leasehold,  or 
contractual  reservation  or  entitlement 
for  each  such  owmer  as  of  midnight  of 
December  31  of  the  control  period  in  the 
year  involved;  and 

(B)  For  each  TR  NOx  Ozone  Season 
unit  at  the  source  that  operates  during, 
but  is  allocated  no  TR  NOx  Ozone 
Season  allowances  for,  the  control 
period  in  the  year  involved,  identifying 
whether  the  unit  is  a  coal-fired  boiler, 
simple  combustion  turbine,  or 
combined  cycle  turbine  cycle  and 
providing  the  unit’s  allowable  NOx 
emission  rate  for  such  control  period. 

(ii)  By  June  15  immediately  after  the 
promulgation  of  such  notice,  the 
Administrator  will  calculate,  for  each 
such  State  and  each  owner  of  one  or 
more  TR  NOx  Ozone  Season  units  in  the 
State  and  for  the  control  period  in  the 
year  involved,  each  owner’s  share  of  the 
total  NOx  emissions  from  all  TR  NOx 
Ozone  Season  units  in  the  State,  each 
owner’s  assurance  level,  and  the  amount 
(if  any)  of  TR  NOx  Ozone  Season 
allowances  that  each  owner  must  hold 
in  accordance  with  the  calculation 
formula  in  §  97.506(c)(2)(i)  and  will 
promulgate  a  notice  of  availability  of  the 
results  of  these  calculations. 

(iii)  The  Administrator  will  provide 
an  opportunity  for  submission  of 
objections  to  the  calculations  referenced 
by  the  notice  of  data  availability 
required  in  paragraph  (b)(3)(ii)  of  this 
section. 

(A)  Objections  shall  be  submitted  by 
the  deadline  specified  in  such  notice 
and  shall  be  limited  to  addressing 
whether  the  calculations  for  each  owner 
for  the  control  period  in  the  year 
involved  are  consistent  with  the  NOx 
emissions  for  the  relevant  TR  NOx 
Ozone  Season  units  as  set  forth  in  the 
notice  required  in  paragraph  (b)(2)(ii)  of 
this  section,  the  definitions  of  “owner”, 
“owner’s  assurance  level”,  and  “owner’s 
share”  in  §  97.502,  and  the  calculation 
formula  in  §  97.506(c)(2)(i)  and  shall  not 
raise  any  issues  about  any  data  used  in 
the  notice  of  data  availability  required 
in  paragraph  (b)(2)(ii)  of  this  section. 

(B)  The  Administrator  will  adjust  the 
calculations  to  the  extent  necessary  to 
ensure  that  they  are  consistent  with  the 
data  and  provisions  referenced  in 
paragraph  (b)(3)(iii)(A)  of  this  section. 
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By  August  15  immediately  after  the 
promulgation  of  such  notice,  the 
Administrator  will  promulgate  a  notice 
of  availability  of  any  adjustments  that 
the  Administrator  determines  to  be 
necessary  and  the  reasons  for  accepting 
or  rejecting  any  objections  submitted  in 
accordance  with  paragraph  {bK3Kiii)(A) 
of  this  section. 

(4)  By  September  1  immediately  after 
the  promulgation  of  each  notice  of  data 
availability  required  in  paragraph 
(b)(3KiiiKB)  of  this  section; 

(i)  Each  owner  identified,  in  such 
notice,  as  owning  one  or  more  TR  NOx 
Ozone  Season  units  in  a  State  and  as 
being  required  to  hold  TR  NOx  Ozone 
Season  allowances  shall  designate  the 
compliance  account  of  one  of  the 
sources  at  which  such  unit  or  units  are 
located  to  hold  such  required  TR  NOx 
Ozone  Season  allowances; 

(ii)  The  authorized  account 
representative  for  the  compliance 
account  designated  under  paragraph 
(b){4)(i)  of  this  section  shall  submit  to 
the  Administrator  a  statement,  in  a 
format  prescribed  by  the  Administrator, 
making  this  designation. 

(5) (i)  As  of  midnight  of  September  15 
immediately  after  the  promulgation  of 
each  notice  of  data  availability  required 
in  paragraph  (b)(3)(iii)(B)  of  this  section, 
each  owner  described  in  paragraph 
(b)(4)(i)  of  this  section  shall  hold  in  the 
compliance  account  designated  by  the 
owner  in  accordance  with  paragraph 
(b)(4)(ii)  of  this  section  the  total  amount 
of  TR  NOx  Ozone  Season  allowances, 
available  for  deduction  under  paragraph 

(a)  of  this  section,  equal  to  the  amount 
the  owner  is  required  to  hold  as 
calculated  by  the  Administrator  and 
referenced  in  such  notice. 

(ii)  Notwithstanding  the  allowance¬ 
holding  deadline  specified  in  paragraph 

(b) (5)(i)  of  this  section,  if  September  15 
is  not  a  business  day,  then  such 
allowance-holding  deadline  shall  be 
midnight  of  the  first  business  day 
thereafter. 

(6)  After  September  15  (or  the  date 
described  in  paragraph  (b)(5)(ii)  of  this 
section)  immediately  after  the 
promulgation  of  each  notice  of  data 
availability  required  in  paragraph 
(b)(3)(iii)(B)  of  this  section  and  after  the 
recordation,  in  accordance  with 

§  97.523,  of  TR  NOx  Ozone  Season 
allowance  transfers  submitted  by 
midnight  of  such  date,  the 
Administrator  will  deduct  from  each 
compliance  account  designated  in 
accordance  with  paragraph  (b)(4)(ii)  of 
this  section,  TR  NOx  Ozone  Season 
allowances  available  under  paragraph 
(a)  of  this  section,  as  follows: 

(i)  Until  the  amount  of  TR  NOx  Ozone 
Season  allowances  deducted  equals  the 


amount  that  the  owner  designating  the 
compliance  account  is  required  to  hold 
as  calculated  by  the  Administrator  and 
referenced  in  the  notice  required  in 
paragraph  (b)(3)(iii)(B)  of  this  section;  or 

(ii)  If  there  are  insufficient  TR  NOx 
Ozone  Season  allowances  to  complete 
the  deductions  in  paragraph  (b)(6)(i)  of 
this  section,  until  no  more  TR  NOx 
Ozone  Season  allowances  available 
under  paragraph  (a)  of  this  section 
remain  in  the  compliance  account. 

(7)  Notwithstanding  any  other 
provision  of  this  subpart  and  any 
revision,  made  by  or  submitted  to  the 
Administrator  after  the  promulgation  of 
the  notices  of  data  availability  required 
in  paragraphs  (b)(2)(ii)  and  (b)(3)(iii)(B) 
of  this  section  respectively  for  a  control 
period,  of  any  data  used  in  making  the 
calculations  referenced  in  such  notice, 
the  amount  of  TR  NOx  Ozone  Season 
allowances  that  each  owner  is  required 
to  hold  in  accordance  with 
§  97.506(c)(2)(i)  for  the  control  period  in 
the  year  involved  shall  continue  to  be 
such  amount  as  calculated  by  the 
Administrator  and  referenced  in  such 
notice  required  in  paragraph 
(b)(3)(iii)(B)  of  this  section,  except  as 
follows: 

(i)  If  any  such  data  are  revised  by  the 
Administrator  as  a  result  of  a  decision 
in  or  settlement  of  litigation  concerning 
such  data  on  appeal  under  part  78  of 
this  chapter  of  such  notice,  or  on  appeal 
under  section  307  of  the  Clean  Air  Act 
of  a  decision  rendered  under  part  78  of 
this  chapter  on  appeal  of  such  notice, 
then  the  Administrator  will  use  the  data 
as  so  revised  to  recalculate  the  amounts 
of  TR  NOx  Ozone  Season  allowances 
that  owners  are  required  to  hold  in- 
accordance  with  the  calculation  formula 
in  §  97.506(c)(2)(i)  for  the  control  period 
in  the  year  involved  with  regard  to  the 
State  involved,  provided  that — 

(A)  With  regard  to  such  litigation 
involving  such  notice  required  in 
paragraph  (b)(2)(ii)  of  this  section,  such 
litigation  under  part  78  of  this  chapter, 
or  the  proceeding  under  part  78  of  this 
chapter  that  resulted  in  the  decision 
appealed  in  such  litigation  under 
section  307  of  the  Clean  Air  Act,  was 
initiated  no  later  than  30  days  after 
promulgation  of  such  notice  required  in 
paragraph  (b)(2)(ii)  of  this  section;  and 

(B)  With  regard  to  such  litigation 
involving  such  notice  required  in 
paragraph  (b)(3)(iii)  of  this  section,  such 
litigation  under  part  78  of  this  chaplei, 
or  the  proceeding  under  part  78  of  this 
chapter  that  resulted  in  the  decision 
appealed  in  such  litigation  under 
section  307  of  the  Clean  Air  Act,  was 
initiated  no  later  than  30  days  after 
promulgation  of  such  notice  required  in 
paragraph  (b)(3)(iii)  of  this  section. 


(ii)  If  any  such  data  are  revised  by  the 
owners  and  operators  of  a  source  whose 
designated  representative  submitted 
such  data  under  paragraph  (b)(3)(i)  of 
this  section,  as  a  result  of  a  decision  in 
or  settlement  of  litigation  concerning 
such  submission,  then  the 
Administrator  will  use  the  data  as  so 
revised  to  recalculate  the  amounts  of  TR 
NOx  Ozone  Season  allowances  that 
owners  are  required  to  hold  in 
accordance  with  the  calculation  formula 
in  §  97.506(c)(2)(i)  for  the  control  period 
in  the  year  involved  with  regard  to  the 
State  involved,  provided  that  such 
litigation  was  initiated  no  later  than  30 
days  after  promulgation  of  such  notice 
required  in  paragraph  (b)(3)(iii)(B)  of 
this  section. 

(iii)  If  the  revised  data  are  used  to 
recalculate,  in  accordance  with 
paragraphs  (b)(7)(i)  and  (b)(7)(ii)  of  this 
section,  the  amount  of  TR  NOx  Ozone 
Season  allowances  that  an  owner  is 
required  to  hold  for  the  control  period 
in  the  year  involved  with  regard  to  the 
State  involved- 

(A)  Where  the  amount  of  TR  NOx 
Ozone  Season  allowances  that  an  owner 
is  required  to  hold  increases  as  a  result 
of  the  use  of  all  such  revised  data,  the 
Administrator  will  establish  a  new, 
reasonable  deadline  on  which  the  owner 
shall  hold  the  additional  amount  of  TR 
NOx  Ozone  Season  allowances  in  the 
compliance  account  designated  by  the 
owner  in  accordance  with  paragraph 
(b)(4)(ii)  of  this  section.  The  owner’s 
failure  to  hold  such  additional  amount, 
as  required,  before  the  new  deadline 
shall  not  be  a  violation  of  the  Clean  Air 
Act.  The  owner’s  failure  to  hold  such 
additional  amount,  as  required,  as  of  the 
new  deadline  shall  be  a  violation  of  the 
Clean  Air  Act.  Each  TR  NOx  Ozone 
Season  allowance  that  the  owner  fails  to 
hold  as  required  as  of  the  new  deadline, 
and  each  day  in  the  control  period  in 
the  year  involved,  shall  be  a  separate 
violation  of  the  Clean  Air  Act.  After 
such  deadline,  the  Administrator  will 
make  the  appropriate  deductions  from 
the  compliance  account. 

(B)  For  an  owner  for  which  the 
amount  of  TR  NOx  Ozone  Season 
allowances  required  to  be  held 
decreases  as  a  result  of  the  use  of  all 
such  revised  data,  the  Administrator 
will  record,  in  the  compliance  account 
that  the  owner  designated  in  accordance 
with  paragraph  (b)(4)(ii)  of  this  section, 
an  amount  of  TR  NOx  Ozone  Season 
allowances  equal  to  the  amount  of  the 
decrease  to  the  extent  such  amount  was 
previously  deducted  from  the 
compliance  account  under  paragraph 
(b)(6)  of  this  section  (and  has  not 
already  been  restored  to  the  compliance 
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account)  for  the  control  period  in  the 
year  involved. 

(C)  Each  TR  NOx  Ozone  Season 
allowance  held  and  deducted  under 
paragraph  {b)(7){iii)(A)  of  this  section,  or 
recorded  under  paragraph  (b)(7){iii)(B) 
of  this  section,  as  a  result  of 
recalculation  of  requirements  for 
compliance  with  the  TR  NOx  Ozone 
Season  assurance  provisions  for  a 
control  period  in  a  given  year  must  be 
a  TR  NOx  Ozone  Season  allowance 
allocated  for  a  control  period  in  the 
same  or  a  prior  year. 

(c)(1)  Identification  ofTR  NOx  Ozone 
Season  allowances  by  serial  number. 

The  authorized  account  representative 
for  each  source’s  compliance  account 
designated  in  accordance  with 
paragraph  (b)(4)(ii)  of  this  section  may 
request  that  specific  TR  NOx  Ozone 
Season  allowances,  identified  by  serial 
number,  in  the  compliance  account  be 
deducted  in  accordance  with  paragraph 
(b)(6)  or  (7)  of  this  section.  In  order  to 
be  complete,  such  request  shall  be 
submitted  to  the  Administrator  by  the 
allowance-holding  deadline  described 
in  paragraph  (b)(5)  of  this  section  and 
include,  in  a  format  prescribed  by  the 
Administrator,  the  identification  of  the 
compliamce  account  and  the  appropriate 
serial  numbers. 

(2)  First-in,  first-out.  The 
Administrator  will  deduct  TR  NOx 
Ozone  Season  allowances  under 
paragraphs  (b)(6)  and  (7)  of  this  section 
from  each  source’s  compliance  account 
designated  under  paragraph  (b)(4)(ii)  of 
this  section  in  accordance  with  a 
complete  request  under  paragraph  (c)(1) 
of  this  section  or,  in  the  absence  of  such 
request  or  in  the  case  of  identification 
of  an  insufficient  amount  of  TR  NOx 
Ozone  Season  allowances  in  such 
request,  on  a  first-in,  first-out  (FIFO) 
accounting  basis  in  the  following  order: 

(i)  Any  TR  NOx  Ozone  Season 
allowances  that  were  allocated  to  the 
units  at  the  source  and  not  transferred 
out  of  the  compliance  account,  in  the 
order  of  recordation:  and  then 

(ii)  Any  TR  NOx  Ozone  Season 
allowances  that  were  allocated  to  any 
unit  and  transferred  to  and  recorded  in 
the  compliance  account  pursuant  to  this 
subpart,  in  the  order  of  recordation. 

(a)  Recordation  of  deductions.  The 
Administrator  will  record  in  the 
appropriate  compliance  account  all 
deductions  from  such  an  account  under 
paragraph  (b)  of  this  section. 

§  97.526  Banking. 

(a)  A  TR  NOx  Ozone  Season 
allowance  may  be  banked  for  future  use 
or  transfer  in  a  compliance  account  or 
a  general  account  in  accordance  with 
paragraph  (b)  of  this  section. 


(b)  Any  TR  NOx  Ozone  Season 
allowance  that  is  held  in  a  compliance 
account  or  a  general  account  will 
remain  in  such  account  unless  and  until 
the  TR  NOx  Ozone  Season  allowance  is 
deducted  or  transferred  under 
§  97.511(c),  §97.523,  §97.524,  §97.525, 
97.527,  97.528,  97.542,  or  97.543. 

§  97.527  Account  error. 

The  Administrator  may,  at  his  or  her 
sole  discretion  and  on  his  or  her  own 
motion,  correct  any  error  in  any 
Allowance  Management  System 
account.  Within  10  business  days  of 
making  such  correction,  the 
Administrator  will  notify  the  authorized 
account  representative  for  the  account. 

§97.528  Administrator’s  action  on 
submissions. 

(a)  The  Administrator  may  review  and 
conduct  independent  audits  concerning 
any  submission  under  the  TR  NOx 
Ozone  Season  Trading  Program  and 
make  appropriate  adjustments  of  the 
information  in  the  submission. 

(b)  The  Administrator  may  deduct  TR 
NOx  Ozone  Season  allowances  from  or 
transfer  TR  NOx  Ozone  Season 
allowances  to  a  source’s  compliance 
account  based  on  the  information  in  a 
submission,  as  adjusted  under 
paragraph  (al(l)  of  this  section,  and 
record  such  deductions  and  transfers. 

§97.529  [Reserved] 

§97.530  General  monitoring, 
recordkeeping,  and  reporting  requirements. 

The  owners  and  operators,  and  to  the 
extent  applicable,  the  designated 
representative,  of  a  TR  NOx  Ozone 
Season  unit,  shall  comply  with  the 
monitoring,  recordkeeping,  and 
reporting  requirements  as  provided  in 
this  subpart  and  subpart  H  of  part  75  of 
this  chapter.  For  purposes  of  applying 
such  requirements,  the  definitions  in 
§  97.502  and  in  §  72.2  of  this  chapter 
shall  apply,  the  terms  “affected  unit,” 
“designated  representative,”  and 
“continuous  emission  monitoring 
system”  (or  “GEMS”)  in  part  75  of  this 
chapter  shall  be  deemed  to  refer  to  the 
terms  “TR  NOx  Ozone  Season  unit,” 
“designated  representative,”  and 
“continuous  emission  monitoring 
system”  (or  “GEMS”)  respectively  as 
defined  in  §  97.502,  and  the  term  “newly 
affected  unit”  shall  be  deemed  to  mean 
“newly  affected  TR  NOx  Ozone  Season 
unit”.  The  owner  or  operator  of  a  unit 
that  is  not  a  TR  NOx  Ozone  Season  unit 
but  that  is  monitored  under 
§  75.72(b)(2)(ii)  of  this  chapter  shall 
comply  with  the  same  monitoring, 
recordkeeping,  and  reporting 
requirements  as  a  TR  NOx  Ozone  • 
Season  unit. 


(a)  Requirements  for  installation, 
certification,  and  data  accounting.  The 
owner  or  operator  of  each  TR  NOx 
Ozone  Season  imit  shall: 

(1)  Install  all  monitoring  systems 
required  under  this  subpart  for 
monitoring  NOx  mass  emissions  and 
individual  unit  heat  input  (including  all 
systems  required  to  monitor  NOx 
emission  rate,  NOx  concentration,  stack 
gas  moisture  content,  stack  gas  flow 
rate,  GO2  or  O2  concentration,  and  fuel 
flow  rate,  as  applicable,  in  accordance 
with  §§  75.71  and  75.72  of  this  chapter); 

(2)  Successfully  complete  all 
certification  tests  required  under 
§  97.531  and  meet  all  other 
requirements  of  this  subpart  and  part  75 
of  this  chapter  applicable  to  the 
monitoring  systems  under  paragraph 
(a)(1)  of  this  section;  and 

(3)  Record,  report,  and  quality-assure 
the  data  from  the  monitoring  systems 
under  paragraph  (a)(1)  of  this  section.  ■ 

(b)  Compliance  deadlines.  Except  as 
provided  in  paragraph  (e)  of  this 
section,  the  owner  or  operator  shall 
meet  the  monitoring  system  certification 
and  other  requirements  of  paragraphs 
(a)(1)  and  (2)  of  this  section  on  or  before 
the  following  dates.  The  owner  or 
operator  shall  record,  report,  and 
quality-assure  the  data  from  the 
monitoring  systems  under  paragraph 
(a)(1)  of  this  section  on  and  after  the 
following  dates. 

(1)  For  the  owner  or  operator  of  a  TR 
NOx  Ozone  Season  unit  that 
commences  commercial  operation 
before  July  1,  2011,  by  May  1,  2012. 

(2)  For  the  owner  or  operator  of  a  TR 
NOx  Ozone  Season  unit  that 
commences  commercial  operation  on  or 
after  July  1,  2011  and  that  reports  on  an 
annual  basis  under  §  97.534(d),  by  the 
later  of  the  following  dates: 

(i)  180  calendar  days,  whichever 
occurs  first,  after  the  date  on  which  the 
unit  commences  commercial  operation; 
or 

(ii)  May  1,  2012. 

(3)  For  the  owner  or  operator  of  a  TR 
NOx  Ozone  Season  unit  that 
commences  commercial  operation  on  or 
after  July  1,  2011  and  that  reports  on  a 
control  period  basis  under 

§  97.534(d)(2)(ii),  by  the  later  of  the 
following  dates: 

(i)  180  calendar  days,  whichever 
occurs  first,  after  the  date  on  which  the  * 
unit  commences  commercial  operation: 
or 

(ii)  If  the  compliance  date  under 
paragraph  (b)(3)(i)  of  this  section  is  not 
during  a  control  period.  May  1 
immediately  after  the  compliance  date 
under  paragraph  (b)(3)(i)  of  this  section. 

(4)  For  the  owner  or  operator  of  a  TR 
NOx  Ozone  Season  unit  for  which 
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construction  of  a  new  stack  or  flue  or 
installation  of  add-on  NOx  emission 
controls  is  completed  after  the 
applicable  deadline  under  paragraph 

(b)(1)  or  (2)  of  this  section  and  that 
reports  on  an  annual  basis  under 
§  97.534(d),  by  90  unit  operating  days  or 
180  calendar  days,  whichever  occurs 
first,  after  the  date  on  which  emissions 
first  exit  to  the  atmosphere  through  the 
new  stack  or  flue  or  add-on  NOx 
emissions  controls. 

(5)  For  the  owner  or  operator  of  a  TR 
NOx  Ozone  Season  unit  for  which 
construction  of  a  new  stack  or  flue  or 
installation  of  add-on  NOx  emission 
controls  is  completed  after  the 
applicable  deadline  under  paragraph 

(b)(1)  or  (3)  of  this  section  and  that 
reports  on  a  control  period  basis  under 
§  97.534(d)(2)(ii),  by  the  later  of  the 
following  dates; 

(i)  90  unit  operating  days  or  180 
calendar  days,  whichever  occurs  first, 
after  the  date  on  which  emissions  first 
exit  to  the  atmosphere  through  the  new 
stack  or  flue  or  add-on  NOx  emissions 
controls;  or 

(ii)  If  the  compliance  date  under 
paragraph  (b)(5)(i)  of  this  section  is  not 
during  a  control  period,  May  1 
immediately  after  the  compliance  date 
under  paragraph  (b)(5)(i)  of  this  section. 

(6)  Notwithstanding  the  dates  in 
paragraphs  (b)(1),  (2),  and  (3)  of  this 
section,  for  the  owner  or  operator  of  a 
unit  for  which  a  TR  opt-in  application 
is  submitted  and  not  withdrawn  and  is 
not  yet  approved  or  disapproved,  by  the 
date  specified  in  §  97.541(c). 

(7)  Notwithstanding  the  dates  in 
paragraphs  (b)(1),  (2),  and  (3)  of  this 
section,  for  the  owner  or  operator  of  a 
TR  NOx  Ozone  Season  opt-in  unit,  by 
the  date  on  which  the  TR  NOx  Annual 
opt-in  unit  enters  the  TR  NOx  Ozone 
Season  Trading  Program  as  provided  in 
§  97.541(h). 

(c)  Reporting  data.  The  owner  or 
operator  of  a  TR  NOx  Ozone  Season  unit 
that  does  not  meet  the  applicable 
compliance  date  set  forth  in  paragraph 
(b)  of  this  section  for  any  monitoring 
system  under  paragraph  (a)(1)  of  this 
section  shall,  for  each  such  monitoring 
system,  determine,  record,  and  report 
maximum  potential  (or,  as  appropriate, 
minimum  potential)  values  for  NOx 
concentration,  NOx  emission  rate,  stack 
gas  flow  rate,  stack  gas  moisture 
content,  fuel  flow  rate,  and  any  other 
parameters  required  to  determine  NOx 
mass  emissions  and  heat  input  in 
accordance  with  §  75.31(b)(2)  or  (c)(3)  of 
this  chapter,  section  2.4  of  appendix  D 
to  part  75  of  this  chapter,  or  section  2.5 
of  appendix  E  to  part  75  of  this  chapter, 
as  applicable. 


(d)  Prohibitions.  (1)  No  owner  or 
operator  of  a  TR  NOx  Ozone  Season  unit 
shall  use  any  alternative  monitoring 
system,  alternative  reference  method,  or 
any  other  alternative  to  any  requirement 
of  this  subpart  without  having  obtained 
prior  written  approval  in  accordance 
with  §97.535. 

(2)  No  owner  or  operator  of  a  TR  NOx 
Ozone  Season  unit  shall  operate  the  unit 
so  as  to  discharge,  or  allow  to  be 
discharged,  NOx  emissions  to  the 
atmosphere  without  accounting  for  all 
such  emissions  in  accordance  with  the 
applicable  provisions  of  this  subpart 
and  part  75  of  this  chapter. 

(3)  No  owner  or  operator  of  a  TR  NOx 
Ozone  Season  unit  shall  disrupt  the 
continuous  emission  monitoring  system, 
any  portion  thereof,  or  any  other 
approved  emission  monitoring  method, 
and  thereby  avoid  monitoring  and 
recording  NOx  mass  emissions 
discharged  into  the  atmosphere  or  heat 
input,  except  for  periods  of 
recertification  or  periods  when 
calibration,  quality  assurance  testing,  or 
maintenance  is  performed  in  accordance 
with  the  applicable  provisions  of  this 
subpart  and  part  75  of  this  chapter. 

(4)  No  owner  or  operator  of  a  TR  NOx 
Ozone  Season  unit  shall  retire  or 
permanently  discontinue  use  of  the 
continuous  emission  monitoring  system, 
any  component  thereof,  or  any  other 
approved  monitoring  system  under  this 
subpart,  except  under  any  one  of  the 
following  circumstances: 

(i)  During  the  period  that  the  unit  is 
covered  by  an  exemption  under  §  97.505 
that  is  in  effect;  ^ 

(ii)  The  owner  or  operator  is 
monitoring  emissions  from  the  unit  with 
another  certified  monitoring  system 
approved,  in  accordance  with  the 
applicable  provisions  of  this  subpart 
and  part  75  of  this,  chapter,  by  the 
Administrator  for  use  at  that  unit  that 
provides  emission  data  for  the  same 
pollutant  or  parameter  as  the  retired  or 
discontinued  monitoring  system;  or 

(iii)  The  designated  representative 
submits  notification  of  the  date  of 
certification  testing  of  a  replacement 
monitoring  system  for  the  retired  or 
discontinued  monitoring  system  in 
accordance  with  §  97.531(d)(3)(i). 

(e)  Long-term  cold  storage.  The  owner 
or  operator  of  a  TR  NOx  Ozone  Season 
unit  is  subject  to  the  applicable  * 
provisions  of  §  75.4(d)  of  this  chapter 
concerning  units  in  long-term  cold 
storage. 

§97.531  Initial  monitoring  system 
certification  and  recertification  procedures. 

(a)  The  owner  or  operator  of  a  TR  NOx 
Ozone  Season  unit  shall  be  exempt  from 
the  initial  certification  requirements  of 


this  section  for  a  monitoring  system 
under  §  97.530(a)(1)  if  the  following 
conditions  are  met: 

(1)  The  monitoring  system  has  been 
previously  certified  in  accordance  with 
part  75  of  this  chapter;  and 

(2)  The  applicable  quality-assurance 
and  quality-control  requirements  of 

§  75.21  of  this  chapter  and  appendices 
B,  D,  and  E  to  part  75  of  this  chapter  are 
fully  met  for  the  certified  monitoring 
system  described  in  paragraph  (a)(1)  of 
this  section. 

(b)  The  recertification  provisiops  of 
this  section  shall  apply  to  a  monitoring 
system  under  §  97.530(a)(1)  exempt 
from  initial  certification  requirements 
under  paragraph  (a)  of  this  section. 

(c)  If  the  Administrator  has  previously 
approved  a  petition  under  §  75.17(a)  or 
(b)  of  this  chapter  for  apportioning  the 
NOx  emission  rate  measured  in  a 
common  stack  or  a  petition  under 

§  75.66  of  this  chapter  for  an  alternative 
to  a  requirement  in  §  75.12  or  §  75.17  of 
this  chapter,  the  designated 
representative  shall  resubmit  the 
petition  to  the  Administrator  under 
§  97.535  to  determine  whether  the 
approval  applies  under  the  TR  NOx 
Ozone  Season  Trading  Program. 

(d)  Except  as  provided  in  paragraph 
(a)  of  this  section,  the  owner  or  operator 
of  a  TR  NOx  Ozone  Season  unit  shall 
comply  with  the  following  initial 
certification  and  recertification 
procedures  for  a  continuous  monitoring 
system  (i.e.,  a  continuous  emission 
monitoring  system  and  an  excepted 
monitoring  system  under  appendices  D 
and  E  to  part  75  of  this  chapter)  under 

§  97.530(a)(1).  The  owner  or  operator  of 
a  unit  that  qualifies  to  use  the  low  mass 
emissions  excepted  monitoring 
methodology  under  §  75.19  of  this 
chapter  or  that  qualifies  to  use  an 
alternative  monitoring  system  under 
subpart  E  of  part  75  of  this  chapter  shall 
comply  with  the  procedures  in 
paragraph  (e)  or  (f)  of  this  section 
respectively. 

(1)  Requirements  for  initial 
certification.  The  owner  or  operator 
shall  ensure  that  each  continuous 
monitoring  system  under  §  97.530(a)(1) 
(including  the  automated  data 
acquisition  and  handling  system) 
successfully  completes  all  of  the  initial 
certification  testing  required  under 
§  75.20  of  this  chapter  by  the  applicable 
deadline  in  §  97.530(b).  In  addition, 
whenever  the  owner  or  operator  installs 
a  monitoring  system  to  meet  the 
requirements  of  this  subpart  in  a 
location  where  no  such  monitoring 
system  was  previously  installed,  initial 
certification  in  accordance  with  §  75.20 
of  this  chapter  is  required. 
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(2)  Requirements  for  recertification. 
Whenever  the  owner  or  operator  makes 
a  replacement,  modification,  or  change 
in  any  certified  continuous  emission 
monitoring  system  under  §  97.530(a)(1) 
that  may  significantly  affect  the  ability 
of  the  system  to  accurately  measure  or 
record  NOx  mass  emissions  or  heat 
input  rate  or  to  meet  the  quality- 
assurance  and  quality-control 
requirements  of  §  75.21  of  this  chapter 
or  appendix  B  to  part  75  of  this  chapter, 
the  owner  or  operator  shall  recertify  the 
monitoring  system  in  accordance  with 
§  75.20(b)  of  this  chapter.  Furthermore, 
whenever  the  owner  or  operator  makes 
a  replacement,  modification,  or  change 
to  the  flue  gas  handling  system  or  the 
unit’s  operation  that  may  significantly 
change  the  stack  flow  or  concentration 
profile,  the  owner  or  operator  shall 
recertify  each  continuous  emission 
monitoring  system  whose  accuracy  is 
potentially  affected  by  the  change,  in 
accordance  with  §  75.20(b)  of  this 
chapter.  Examples  of  changes  to  a 
continuous  emission  monitoring  system 
that  require  recertification  include: 
Replacement  of  the  analyzer,  complete 
replacement  of  an  existing  continuous 
emission  monitoring  system,  or  change 
in  location  or  orientation  of  the 
sampling  probe  or  site.  Any  fuel 
flowmeter  systems,  and  any  excepted 
NOx  monitoring  system  under  appendix 
E  to  part  75  of  this  chapter,  under 

§  97.530(a)(1)  are  subject  to  the 
recertification  requirements  in 
§  75.20(g)(6)  of  this  chapter. 

(3)  Approval  process  for  initial 
certification  and  recertification.  For 
initial  certification  of  a  continuous 
monitoring  system  under  §  97.530(a)(1), 
paragraphs  (d)(3)(i)  through  (v)  of  this 
section  apply.  For  recertifications  of 
such  monitoring  systems,  paragraphs 
(d)(3)(i)  through  (iv)  of  this  section  and 
the  procedures  in  §§  75.20(b)(5)  and 
(g)(7)  of  this  chapter  (in  lieu  of  the 
procedures  in  paragraph  (d)(3)(v)  of  this 
section)  apply,  provided  that  in 
applying  paragraphs  (d)(3)(i)  through 
(iv)  of  this  section,  the  words 
“certification”  and  “initial  certification” 
are  replaced  by  the  word 
“recertification”  and  the  word  “certified” 
is  replaced  by  with  the  word 
“recertified”. 

(i)  Notification  of  certification.  The 
designated  representative  shall  submit 
to  the  appropriate  EPA  Regional  Office 
and  the  Administrator  written  notice  of 
the  dates  of  certification  testing,  in 
accordance  with  §97.533. 

(ii)  Certification  application.  The 
designated  representative  shall  submit 
to  the  Administrator  a  certification 
application  for  each  monitoring  system. 
A  complete  certification  application 


shall  include  the  information  specified 
in  §  75.63  of  this  chapter. 

(iii)  Provisional  certification  date.  The 
provisional  certification  date  for  a 
monitoring  system  shall  be  determined 
in  accordance  with  §  75.20(a)(3)  of  this 
chapter.  A  provisionally  certified 
monitoring  system  may  be  used  under 
the  TR  NOx  Ozone  Season  Trading 
Program  for  a  period  not  to  exceed  120 
days  after  receipt  by  the  Administrator 
of  the  complete  certification  application 
for  the  monitoring  system  under 
paragraph  (d)(3)(ii)  of  this  section.  Data 
measured  and  recorded  by  the 
provisionally  certified  monitoring 
system,  in  accordance  with  the 
requirements  of  part  75  of  this  chapter, 
will  be  considered  valid  quality-assured 
data  (retroactive  to  the  date  and  time  of 
provisional  certification),  provided  that 
the  Administrator  does  not  invalidate 
the  provisional  certification  by  issuing  a 
notice  of  disapproval  within  120  days  of 
the  date  of  receipt  of  the  complete 
certification  application  by  the 
Administrator. 

(iv)  Certification  application  approval 
process.  The  Administrator  will  issue  a 
written  notice  of  approval  or 
disapproval  of  the  certification 
application  to  the  owner  or  operator 
within  120  days  of  receipt  of  the 
complete  certification  application  under 
paragraph  (d)(3)(ii)  of  this  section.  In  the 
event  the  Administrator  does  not  issue 
such  a  notice  within  such  120-day 
period,  each  monitoring  system  that 
meets  the  applicable  performance 
requirements  of  part  75  of  this  chapter 
and  is  included  in  the  certification 
application  will  be  deemed  certified  for 
use  under  the  TR  NOx  Ozone  Season 
Trading  Program. 

(A)  Approval  notice.  If  the 
certification  application  is  complete  and 
shows  that  each  monitoring  system 
meets  the  applicable  performance 
requirements  of  part  75  of  this  chapter, 
then  the  Administrator  will  issue  a 
written  notice  of  approval  of  the 
certification  application  within  120 
days  of  receipt. 

(B)  Incomplete  application  notice.  If 
the  certification  application  is  not 
complete,  then  the  Administrator  will 
issue  a  written  notice  of  incompleteness 
that  sets  a  reasonable  date  by  which  the 
designated  representative  must  submit 
the  additional  information  required  to 
complete  the  certification  application.  If 
the  designated  representative  does  not 
comply  with  the  notice  of 
incompleteness  by  the  specified  date, 
then  the  Administrator  may  issue  a 
notice  of  disapproval  under  paragraph 
(d)(3)(iv)(C)  of  this  section.  The  120-day 
review  period  specified  in  paragraph 
(d)(3)  of  this  section  shall  not  begin 


before  receipt  of  a  complete  certification 
application. 

(C)  Disapproval  notice.  If  tbe 
certification  application  shows  that  any 
monitoring  system  does  not  meet  the 
performance  requirements  of  part  75  of 
this  chapter  or  if  the  certification 
application  is  incomplete  and  the 
requirement  for  disapproval  under 
paragraph  (d)(3)(iv)(B)  of  this  section  is 
met,  then  the  Administrator  will  issue  a 
written  notice  of  disapproval  of  the 
certification  application.  Upon  issuance 
of  such  notice  of  disapproval,  the 
provisional  certification  is  invalidated 
by  the  Administrator  and  the  data 
measured  and  recorded  by  each 
uncertified  monitoring  system  shall  not 
be  considered  valid  quality-assured  data 
beginning  with  the  date  and  hour  of 
provisional  certification  (as  defined 
under  §  75.20(a)(3)  of  this  chapter). 

(D)  Audit  decertification.  The 
Administrator  may  issue  a  notice  of 
disapproval  of  the  certification  status  of 
a  monitor  in  accordance  with 
§.97.532(b). 

(v)  Procedures  for  loss  of  certification. 
If  the  Administrator  issues  a  notice  of 
disapproval  of  a  certification 
application  under  paragraph 
(d)(3)(iv)(C)  of  this  section  or  a  notice  of 
disapproval  of  certification  status  under 
paragraph  (d)(3)(iv)(D)  of  this  section, 
then: 

(A)  The  owner  or  operator  shall 
substitute  the  following  values,  for  each 
disapproved  monitoring  system,  for 
each  hour  of  unit  operation  during  the 
period  of  invalid  data  specified  under 
§  75.20(a)(4)(iii),  §  75.20(g)(7),  or 
§  75.21(e)  of  this  chapter  and  continuing 
until  the  applicable  date  and  hour 
specified  under  §  75.20(a)(5)(i)  or  (g)(7) 
of  this  chapter: 

(1)  For  a  disapproved  NOx  emission 
rate  (i.e.,  NOx-diluent)  system,  the 
maximum  potential  NOx  emission  rate, 
as  defined  in  §  72.2  of  this  chapter. 

(2)  For  a  disapproved  NOx  pollutant 
concentration  monitor  and  disapproved 
flow  monitor,  respectively,  the 
maximum  potential  concentration  of 
NOx  and  the  maximum  potential  flow 
rate,  as  defined  in  sections  2. 1.2.1  and 
2. 1.4.1  of  appendix  A  to  part  75  of  this 
chapter. 

(3)  For  a  disapproved  moisture 
monitoring  system  and  disapproved 
diluent  gas  monitoring  system, 
respectively,  the  minimum  potential 
moisture  percentage  and  either  the 
maximum  potential  CO2  concentration 
or  the  minimum  potential  O2 
concentration  (as  applicable),  as  defined 
in  sections  2.1.5,  2. 1.3.1,  and  2. 1.3. 2  of 
appendix  A  to  part  75  of  this  chapter. 

(4)  For  a  disapproved  fuel  flowmeter 
system,  the  maximum  potential  fuel 
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flow  rate,  as  defined  in  section  2. 4. 2.1 
of  appendix  D  to  part  75  of  this  chapter. 

(5)  For  a  disapproved  excepted  NOx 
monitoring  system  under  appendix  E  to 
part  75  of  this  chapter,  the  fuel-specific 
maximum  potential  NOx  emission  rate, 
as  defined  in  §  72.2  of  this  chapter. 

(B)  The  designated  representative 
shall  submit  a  notification  of 
certification  retest  dates  and  a  new 
certification  application  in  accordance 
with  paragraphs  (d)(3)(i)  and  (ii)  of  this 
section. 

(C)  The  owner  or  operator  shall  repeat 
all  certification  tests  or  other 
requirements  that  were  failed  by  the 
monitoring  system,  as  indicated  in  the 
Administrator’s  notice  of  disapproval, 
no  later  than  30  unit  operating  days 
after  the  date  of  issuance  of  the  notice 
of  disapproval. 

(e)  Tne  owner  or  operator  of  a  unit 
qualified  to  use  the  low  mass  emissions 
(LME)  excepted  methodology  under 

§  75.19  of  this  chapter  shall  meet  the 
applicable  certification  and 
recertification  requirements  in 
§§  75.19(a)(2)  and  75.20(h)  of  this 
chapter.  If  the  owner  or  operator  of  such 
a  unit  elects  to  certify  a  fuel  flowmeter 
system  for  heat  input  determination,  the 
owner  or  operator  shall  also  meet  the 
certification  and  recertification 
requirements  in  §  75.20(g)  of  this 
chapter. 

(f)  The  designated  representative  of 
each  unit  for  which  the  owner  or 
operator  intends  to  use  an  alternative 
monitoring  system  approved  by  the 
Administrator  under  subpart  E  of  part 
75  of  this  chapter  shall  comply  with  the 
applicable  notification  and  application 
procedures  of  §  75.20(f)  of  this  chapter. 

§97.532  Monitoring  system  out-of-control 
periods. 

(a)  General  provisions.  Whenever  any 
monitoring  system  fails  to  meet  the 
quality-assurance  and  quality-control 
requirements  or  data  validation 
requirements  of  part  75  of  this  chapter, 
data  shall  be  substituted  using  the 
applicable  missing  data  procedures  in 
subpart  D  or  subpart  H  of,  or  appendix 
D  or  appendix  E  to,  part  75  of  this 
chapter. 

(h)  Audit  decertification.  Whenever 
both  an  audit  of  a  monitoring  system 
and  a  review  of  the  initial  certification 
or  recertification  application  reveal  that 
any  monitoring  system  should  not  have 
been  certified  or  recertified  because  it 
did  not  meet  a  particular  performance 
specification  or  other  requirement  under 
.  §  97.531  or  thfe  applicable  provisions  of 
part  75  of  this  chapter,  both  at  the  time 
of  the  initial  certification  or 
recertification  application  submission 
and  at  the  time  of  the  audit,  the 


Administrator  will  issue  a  notice  of 
disapproval  of  the  certification  status  of 
such  monitoring  system.  For  the 
purposes  of  this  paragraph,  an  audit 
shall  be  either  a  field  audit  or  an  audit 
of  any  information  submitted  to  the 
Administrator  or  any  permitting 
authority.  By  issuing  the  notice  of 
disapproval,  the  Administrator  revokes 
prospectively  the  certification  status  of 
the  monitoring  system.  The  data 
measured  and  recorded  by  the 
monitoring  system  shall  not  be 
considered  valid  quality-assured  data 
from  the  date  of  issuance  of  the 
notification  of  the  revoked  certification 
status  until  the  date  and  time  that  the 
owner  or  operator  completes 
subsequently  approved  initial 
certification  or  recertification  tests  for 
the  monitoring  system.  The  owner  or 
operator  shall  follow  the  applicable 
initial  certification  or  recertification 
procedures  in  §  97.531  for  each 
disapproved  monitoring  system. 

§  97.533  Notificetions  concerning 
monitoring. 

The  designated  representative  of  a  TR 
NOx  Ozone  Season  unit  shall  submit 
written  notice  to  the  Administrator  in 
accordance  with  §  75.61  of  this  chapter. 

§97.534  Recordkeeping  and  reporting. 

(a)  General  provisions.  The  designated 
representative  shall  comply  with  all 
recordkeeping  and  reporting 
requirements  in  this  section,  the 
applicable  recordkeeping  and  reporting 
requirements  under  §  75.73  of  this 
chapter,  and  the  requirements  of 
§  97.514(a). 

(h)  Monitoring  plans.  The  owner  or 
operator  of  a  TR  NOx  Ozone  Season  unit 
shall  comply  with  requirements  of 
§  75.73(c)  and  (e)  of  this  chapter. 

(c)  Certification  applications.  The 
designated  representative  shall  submit 
an  application  to  the  Administrator 
within  45  days  after  completing  all 
initial  certification  or  recertification 
tests  required  under  §  97.531,  including 
the  information  required  under  §  75.63 
of  this  chapter. 

(d)  Quarterly  reports.  The  designated 
representative  shall  submit  quarterly 
reports,  as  follows: 

(1)  If  the  TR  NOx  Ozone  Season  unit 
is  subject  to  the  Acid  Rain  Program  or 
a  TR  NOx  Annual  emissions  limitation 
or  if  the  owner  or  operator  of  such  unit 
chooses  to  report  on  an  annual  basis 
under  this  subpart,  the  designated 
representative  shall  meet  the 
requirements  of  subpart  H  of  part  75  of 
this  chapter  (concerning  monitoring  of 
NOx  mass  emissions)  for  such  unit  for 
the  entire  year  and  shall  report  the  NOx 
mass  emissions  data  and  heat  input  data 


for  such  unit,  in  an  electronic  quarterly 
report  in  a  format  prescribed  by  the 
Administrator,  for  each  calendar  quarter 
beginning  with; 

(1)  For  a  unit  that  commences 
commercial  operation  before  July  1 , 

2011,  the  calendar  quarter  covering  May 
1,  2012  through  June  30,  2012; 

(ii)  For  a  unit  that  commences 
commercial  operation  on  or  after  July  1, 
2011,  the  calendar  quarter 
^corresponding  to  the  earlier  of  the  date 
of  provisional  certification  or  the 
applicable  deadline  for  initial 
certification  under  §  97.530(b),  unless 
that  quarter  is  the  third  or  fourth  quarter 
of  2011  or  the  first  quarter  of  2012,  in 
which  case  reporting  shall  commence  in 
the  quarter  covering  May  1,  2012 
through  June  30,  2012; 

(2)  If  the  TR  NOx  Ozone  Season  unit 
is  not  subject  to  the  Acid  Rain  Program 
or  a  TR  NOx  Annual  emissions 
limitation,  then  the  designated 
representative  shall  either: 

(i)  Meet  the  requirements  of  subpart  H 
of  part  75  (concerning  monitoring  of 
NOx  mass  emissions)  for  such  unit  for 
the  entire  year  and  report  the  NOx  mass 
emissions  data  and  heat  input  data  for 
such  unit  in  accordance  with  paragraph 
(d)(1)  of  this  section:  or 

(ii)  Meet  the  requirements  of  subpart 
H  of  part  75  for  the  control  period 
(including  the  requirements  in 

§  75.74(c)  of  this  chapter)  and  report 
NOx  mass  emissions  data  and  heat 
input  data  (including  the  data  described 
in  §  75.74(c)(6)  of  this  chapter)  for  such 
unit  only  for  the  control  period  of  each 
year  and  report,  in  an  electronic 
quarterly  report  in  a  format  prescribed 
by  the  Administrator,  for  each  calendar 
quarter  beginning  with: 

(A)  For  a  unit  that  commences 
commercial  operation  before  July  1, 
2011,  the  calendar  quarter  covering  May 
1,  2012  through  June  30,  2012; 

(B)  For  a  unit  that  commences 
commercial  operation  on  or  after  July  1, 
2011,  the  calendar  quarter 
corresponding  to  the  earlier  of  the  date 
of  provisional  certification  or  the 
applicable  deadline  for  initial 
certification  under  §  97.530(b),  unless 
that  date  is  not  during  a  control  period, 
in  which  case  reporting  shall  commence 
in  the  quarter  that  includes  May  1 
through  June  30  of  the  first  control 
period  after  such  date; 

(3)  Notwithstanding  paragraphs  (d)(1) 
and  (2)  of  this  section,  for  a  unit  for 
which  a  TR  opt-in  application  is 
submitted  and  not  withdrawn  and  is  not 
yet  approved  or  disapproved,  the 
calendar  quarter  corresponding  to  the 
date  specified  in  §  97.541(c):  and 

(4)  Notwithstanding  paragraphs  (d)(1) 
and  (2)  of  this  section,  for  a  TR  NOx 
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Ozone  Season  opt-in  unit,  the  calendar 
quarter  corresponding  to  the  date  on 
which  the  TR  NOx  Annual  opt-in  unit 
enters  the  TR  NOx  Ozone  Season 
Trading  Program  as  provided  in 
§  97.541(h). 

(5)  The  designated  representative 
shall  submit  each  quarterly  report  to  the 
Administrator  within  30  days  after  the 
end  of  the  calendar  quarter  covered  by 
the  report.  Quarterly  reports  shall  be 
submitted  in  the  manner  specified  in 

§  75.73(f)  of  this  chapter. 

(6)  For  TR  NOx  Ozone  Season  units 
that  are  also  subject  to  the  Acid  Rain 
Program,  TR  NOx  Annual  Trading 
Program,  TR  SO2  Group  1  Trading 
Program,  or  TR  SO2  Group  1  Trading 
Program,  quarterly  reports  shall  include 
the  applicable  data  and  information 
required  by  subparts  F  through  H  of  part 
75  of  this  chapter  as  applicable,  in 
addition  to  the  NOx  mass  emission  data, 
heat  input  data,  and  other  information 
required  by  this  subpart. 

(7)  The  Administrator  may  review  and 
conduct  independent  audits  of  any 
quarterly  report  in  order  to  determine 
whether  the  quarterly  report  meets  the 
requirements  of  this  subpart  and  part  75 
of  this  chapter,  including  the 
requirement  to  use  substitute  data. 

(i)  The  Administrator  will  notify  the 
designated  representative  of  any 
determination  that  the  quarterly  report 
fails  to  meet  any  such  requirements  and 
specify  in  such  notification  any 
corrections  that  the  Administrator 
believes  are  necessary  to  make  through 
resubmission  of  the  quarterly  report  and 
a  reasonable  time  period  within  which 
the  designated  representative  must 
respond.  Upon  request  by  the 
designated  representative,  the 
Administrator  may  specify  reasonable 
extensions  of  such  time  period.  Within 
the  time  period  (including  any  such 
extensions)  specified  by  the 
Administrator,  the  designated 
representative  shall  resubmit  the 
quarterly  report  with  the  corrections 
specified  by  the  Administrator,  except 
to  the  extent  the  designated 
representative  provides  information 
demonstrating  that  a  specified 
correction  is  not  necessary  because  the 
quarterly  report  already  meets  the 
requirements  of  this  subpart  and  part  75 
of  this  chapter  that  are  relevant  to  the 
specified  correction. 

(8)  Any  resubmission  of  a  quarterly 
report  shall  meet  the  requirements 
applicable  to  the  submission  of  a 
quarterly  report  under  this  subpart  and 
part  75  of  this  chapter,  except  for  the 
deadline  set  forth  in  paragraph  (d)(5)  of 
this  section. 

(e)  Compliance  certification.  The 
designated  representative  shall  submit 


to  the  Administrator  a  compliance 
certification  (in  a  format  prescribed  by 
the  Administrator)  in  support  of  each 
quarterly  report  based  on  reasonable 
inquiry  of  those  persons  with  primary 
responsibility  for  ensuring  that  all  of  the 
unit’s  emissions  are  correctly  and  fully 
monitored.  The  certification  shall  state 
that: 

(1)  The  monitoring  data  submitted 
were  recorded  in  accordance  with  the 

..  applicable  requirements  of  this  subpart 
and  part  75  of  this  chapter,  including 
the  quality  assurance  procedures  and 
specifications: 

(2)  For  a  unit  with  add-on  NOx 
emission  controls  and  for  all  hours 
where  NOx  data  are  substituted  in 
accordance  with  §  75.34(a)(1)  of  this 
chapter,  the  add-on  emission  controls 
were  operating  within  the  range  of 
parameters  listed  in  the  quality 
assurance/quality  control  program 
under  appendix  B  to  part  75  of  this 
chapter  and  the  substitute  data  values 
do  not  systematically  underestimate 
NOx  emissions;  and 

(3)  For  a  unit  that  is  reporting  on  a 
control  period  basis  under  paragraph 
(d)(2)(ii)  of  this  section,  the  NOx 
emission  rate  and  NOx  concentration 
values  substituted  for  missing  data 
under  subpart  D  of  part  75  of  this 
chapter  are  calculated  using  only  values 
from  a  control  period  and  do  not 
systematically  underestimate  NOx 
emissions. 

§  97.535  Petitions  for  alternatives  to 
monitoring,  recordkeeping,  or  reporting 
requirements. 

(a)  The  designated  representative  of  a 
TR  NOx  Ozone  Season  unit  may  submit 
a  petition  under  §  75.66  of  this  chapter 
to  the  Administrator,  requesting 
approval  to  apply  an  alternative  to  any 
requirement  of  §§  97.530  through  97.534 
or  paragraph  (5)(i)  or  (ii)  of  the 
definition  of  “owner’s  share”  in 
§97.502. 

(b)  A  petition  submitted  under 
paragraph  (a)  of  this  section  shall 
include  sufficient  information  for  the 
evaluation  of  the  petition,  including,  at 
a  minimum,  the  following  information: 

(i)  Identification  of  each  unit  and 
source  covered  by  the  petition; 

(ii)  A  detailed  explanation  of  why  the 
proposed  alternative  is  being  sugge.sted 
in  lieu  of  the  requirement; 

(iii)  A  description  and  diagram  of  any 
equipment  and  procedures  used  in  the 
proposed  alternative; 

(iv)  A  demonstration  that  the 
proposed  alternative  is  consistent  with 
the  purposes  of  the  requirement  for 
which  the  alternative  is  proposed  and 
with  the  purposes  of  this  subpart  and 
part  75  of  this  chapter  and  that  aqy 


adverse  effect  of  approving  the 
alternative  will  be  de  minimis:  and 

(v)  Any  other  relevant  information 
that  the  Administrator  may  require. 

(c)  Use  of  an  alternative  to  any 
requirement  referenced  in  paragraph  (a) 
of  this  section  is  in  accordance  with  this 
subpart  only  to  the  extent  that  the 
petition  is  approved  in  writing  by  the 
Administrator  and  that  such  use  is  in 
accordance  with  such  approval. 

§  97.540  General  requirements  for  TR  NOx 
Ozone  Season  opt-in  units. 

(a)  A  TR  NOx  Ozone  Season  opt-in 
unit  must  be  a  unit  that: 

(1)  Is  located  in  a  State; 

(2)  Is  not  a  TR  NOx  Ozone  Season 
unit  under  §  97.504; 

(3)  Is  not  covered  by  a  retired  unit 
exemption  under  §  72.8  of  this  chapter 
that  is  in  effect;  and 

(4)  Vents  all  of  its  emissions  to  a  stack 
and  can  meet  the  monitoring, 
recordkeeping,  and  reporting 
requirements  of  this  subpart. 

(b)  A  TR  NOx  Ozone  Season  opt-in 
unit  shall  be  deemed  to  be  a  TR  NOx 
Ozone  Season  unit  for  purposes  of 
applying  this  subpart,  except  for 
§§97.505,  97.511,  and  97.512. 

(c)  Solely  for  purposes  of  applying  the 
requirements  of  §§  97.513  through 
97.518  and  §§97.530  through  97.535,  a 
unit  for  which  a  TR  opt-in  application 
is  submitted  and  not  withdrawn  and  is 
not  yet  approved  or  disapproved  under 
§  97.542  shall  be  deemed  to  be  a  TR 
NOx  Ozone  Season  unit. 

(d)  Any  TR  NOx  Ozone  Season  opt-in 
unit,  and  any  unit  for  which  a  TR  opt- 
in  application  is  submitted  and  not 
withdrawn  and  is  not  yet  approved  or 
disapproved  under  §  97.542,  located  at 
the  same  source  as  one  or  more  TR  NOx 
Ozone  Season  units  shall  have  the  same 
designated  representative  and  alternate 
designated  representative  as  such  TR 
NOx  Ozone  Season  units. 

§  97.541  Opt-in  process. 

A  unit  meeting  the  requirements  for  a 
TR  NOx  Ozone  Season  opt-in  unit  in 
§  97.540(a)  may  become  a  TR  NOx 
Ozone  Season  opt-in  unit  only  if,  in 
accordance  with  this  section,  the 
designated  representative  of  the  unit 
submits  a  complete  TR  opt-in 
application  for  the  unit  and  the 
Administrator  approves  the  application. 

(a)  Applying  to  opt-in.  The  designated 
representative  of  the  unit  may  submit  a 
complete  TR  opt-in  application  for  the 
unit  at  any  time,  except  as  provided 
under  §  97.542(e).  A  complete  TR  opt-in 
application  shall  include  the  following 
elements  in  a  format  prescribed  by  the 
Administrator: 

(1)  Identification  of  the  unit  and  the 
source  where  the  unit  is  located. 
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including  source  name,  source  category 
and  NAICS  code  (or,  in  the  absence  of 
a  NAICS  code,  an  equivalent  code). 

State,  plant  code,  county,  latitude  and 
longitude,  and  unit  identification 
number  and  type; 

(2)  A  certification  that  the  unit; 

(i)  Is  not  a  TR  NOx  Ozone  Season  unit 
under  §  97.504; 

(ii)  Is  not  covered  by  a  retired  unit 
exemption  under  §  72.8  of  this  chapter 
that  is  in  effect; 

(iii)  Vents  all  of  its  emissions  to  a 
stack;  and 

(iv)  Has  documented  heat  input 
(greater  than  0  mmBtu)  for  more  than 
876  hours  during  the  6  months 
immediately  preceding  submission  of 
the  TR  opt-in  application; 

(3)  A  monitoring  plan  in  accordance 
with  §§97.530  through  97.535; 

(4)  A  statement  that  the  unit,  if 
approved  to  become  a  TR  NOx  Ozone 
Season  unit  under  paragraph  (g)  of  this 
section,  may  withdraw  from  the  TR  NOx 
Ozone  Season  Trading  Program  only  in 
accordance  with  §  97.542; 

(5)  A  statement  that  the  unit,  if 
approved  to  become  a  TR  NOx  Ozone 
Season  unit  under  paragraph  (g)  of  this 
section,  is  subject  to,  and  the  owners 
and  operators  of  the  unit  must  comply 
with,  the  requirements  of  §  97.543; 

(6)  A  complete  certificate  of 
representation  under  §  97.516  consistent 
with  §  97.540,  if  no  designated 
representative  has  been  previously 
designated  for  the  source  that  includes 
the  unit;  and 

(7)  The  signature  of  the  designated 
representative  and  the  date  signed. 

(b)  Interim  review  of  monitoring  plan. 
The  Administrator  will  determine,  on 
an  inJerinr  basis,  the  sufficiency  of  the 
monitoring  plan  submitted  under 
paragraph  (a)(3)  of  this  section.  Tne 
monitoring  plan  is  sufficient,  for 
purposes  of  interim  review,  if  the  plan 
appears  to  contain  information 
demonstrating  that  the  NOx  emission 
rate  and  heat  input  of  the  unit  and  all 
other  applicable  parameters  are 
monitored  and  reported  in  accordance 
with  §§  97.530  through  97.535.  A 
determination  of  sufficiency  shall  not  be 
construed  as  acceptance  or  approval  of 
the  monitoring  plan. 

(c)  Monitoring  and  reporting.  (l)(i)  If 
the  Administrator  determines  that  the 
monitoring  plan  is  sufficient  under 
paragraph  (b)  of  this  section,  the  owner 
or  operator  of  the  unit  shall  monitor  and 
report  the  NOx  emission  rate  and  the 
heat  input  of  the  unit  and  all  other 
applicable  parameters,  in  accordance 
with  §§  97.530  through  97.535,  starting 
on  the  date  of  certification  of  the 
necessary  monitoring  systems  under 
§§97.530  through  97.535  and 


continuing  until  the  TR  opt-in 
application  submitted  under  paragraph 
(a)  of  this  section  is  disapproved  under 
this  section  or,  if  such  TR  opt-in 
application  is  approved,  the  date  and 
time  when  the  unit  is  withdrawn  from 
the  TR  NOx  Ozone  Season  Trading 
Program  in  accordance  with  §97.542. 

(ii)  The  monitoring  and  reporting 
under  paragraph  (c)(l)(i)  of  this  section 
shall  cover  the  entire  control  period 
immediately  before  the  date  on  which 
the  unit  enters  the  TR  NOx  Ozone 
Season  Trading  Program  under 
paragraph  (h)  of  this  section,  during 
which  period  monitoring  system 
availability  must  not  be  less  than  98 
percent  under  §§  97.530  through  97.535 
and  the  unit  must  be  in  full  compliance 
with  any  applicable  State  or  Federal 
emissions  or  emissions-related 
requirements. 

(2)  To  the  extent  the  NOx  emissions 
rate  and  the  heat  input  of  the  unit  are 
monitored  and  reported  in  accordance 
with  §§  97.530  through  97.535  for  one  or 
more  entire  control  periods,  in  addition 
to  the  control  period  under  paragraph 
(c)(l)(ii)  of  this  section,  during  which 
control  periods  monitoring  system 
availability  is  not  less  than  98  percent 
under  §§  97.530  through  97.535  and  the 
unit  is  in  full  compliance  with  any 
applicable  State  or  Federal  emissions  or 
emissions-related  requirements  and 
which  control  periods  begin  not  more 
than  3  years  before  the  unit  enters  the 
TR  NOx  Ozone  Season  Trading  Program 
under  paragraph  (h)  of  this  section,  such 
information  shall  be  used  as  provided  in 
paragraphs  (e)  and  (f)  of  this  section. 

(d)  Statement  on  compliance.  After 
submitting  to  the  Administrator  all 
quarterly  reports  required  for  the  unit 
under  paragraph  (c)  of  this  section,  the 
designated  representative  shall  submit, 
in  a  format  prescribed  by  the 
Administrator,  to  the  Administrator  a 
statement  that,  for  the  years  covered  by 
such  quarterly  reports,  the  unit  was  in 
full  compliance  with  any  applicable 
State  or  Federal  emissions  or  emissions- 
related  requirements. 

(e)  Baseline  heat  input.  The  unit’s 
baseline  heat  input  shall  equal: 

(1)  If  the  unit’s  NOx  emissions  rate 
and  heat  input  are  monitored  and 
reported  for  only  one  entire  control 
period,  in  accordance  with  paragraph  (c) 
of  this  section,  the  unit’s  total  heat  input 
(inmimBtu)  for  such  control  period;  or 

(2)  If  the  unit’s  NOx  emission  rate  and 
heat  input  are  monitored  and  reported 
for  more  than  one  entire  control  period, 
in  accordance  with  paragraph  (c)  of  this 
section,  the  average  of  the  amounts  of 
the  unit’s  total  heat  input  (in  mmBtu) 
for  such  control  periods. 


(f)  Baseline  NOx  emission  rate.  The 
unit’s  baseline  NOx  emission  rate  shall 
equal: 

(1)  If  the  unit’s  NOx  emission  rate  and 
heat  input  are  monitored  and  reported 
for  only  one  entire  control  period,  in 
accordance  with  paragraph  (c)  of  this 
section,  the  unit’s  NOx  emission  rate  (in 
Ib/mmBtu)  for  such  control  period; 

(2)  If  the  unit’s  NOx  emission  rate  and 
heat  input  are  monitored  and  reported 
for  more  than  one  entire  control  period, 
in  accordance  with  paragraph  (c)  of  this 
section,  and  the  unit  does  not  have  add¬ 
on  NOx  emission  controls  during  any 
.such  control  periods,  the  average  of  the 
amounts  of  the  unit’s  NOx  emission  rate 
(in  Ib/mmBtu)  for  such  control  periods; 
or 

(3)  If  the  unit’s  NOx  emission  rate  and 
heat  input  are  monitored  and  reported 
for  more  than  one  entire  control  period, 
in  accordance  with  paragraph  (c)  of  this 
section,  and  the  unit  has  add-on  NOx 
emission  controls  during  any  such 
control  periods,  the  average  of  the 
amounts  of  the  unit’s  NOx  emission  rate 
(in  Ib/mmBtu)  for  such  control  periods 
during  which  the  unit  has  add-on  NOx 
emission  controls. 

(g)  Review  of  TB  opt-in  application. 

(1)  After  the  designated  representative 
submits  the  complete  TR  opt-in 
application,  quarterly  reports,  and 
statement  required  in  paragraphs  (a),  (c),’ 
and  (d)  of  this  section  and  if  the 
Administrator  determines  that  the 
designated  representative  shows  that  the 
unit  meets  the  requirements  for  a  TR 
NOx  Ozone  Season  opt-in  unit  in 

§  97.540,  the  element  certified  in 
paragraph  (a)(2)(iv)  of  this  section,  and 
the  monitoring  and  reporting 
requirements  of  paragraph  (c)  of  this 
section,  the  Admini.strator  will  issue  a 
written  approval  of  the  TR  opt-in 
application  for  the  unit.  The  written 
approve  will  state  the  unit’s  baseline 
heat  input  and  baseline  NOx  emission 
rate.  The  Administrator  will  thereafter 
establish  a  compliance  account  for  the 
source  that  includes  the  unit  unless  the 
source  already  has  a  compliance 
account.  * 

(2)  Notwithstanding  paragraphs  (a) 
through  (f)  of  this  section,  if,  at  any  time 
before  the  TR  opt-in  application  is 
approved  under  paragraph  (g)(1)  of  this 
section,  the  Administrator  determines 
that  the  unit  cannot  meet  the 
requirements  for  a  TR  NOx  Oz  ne 
Season  opt-in  unit  in  §  97.540,  the 
element  certified  in  paragraph  (a)(2)(iv) 
of  this  section,  or  the  monitoring  and 
reporting  requirements  in  paragraph  (c) 
of  this  section,  the  Administrator  will 
issue  a  written  disapproval  of  the  TR 
opt-in  application  for  the  unit. 
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(h)  Date  of  entry  into  TR  NOx  Ozone 
Season  Trading  Program.  A  unit  for 
which  a  TR  opt-in  application  is 
approved  under  paragraph  (g)(1)  of  this 
section  shall  become  a  TR  NOx  Ozone 
Season  opt-in  unit,  and  a  TR  NOx 
Ozone  Season  unit,  effective  as  of  the 
later  of  May  1,  2012  or  May  1  of  the  first 
control  period  during  which  such 
approval  is  issued. 

§97.542  Withdrawal  of  TR  NOx  Ozone 
Season  opt-in  unit  from  TR  NOx  Ozone 
Season  Trading  Program. 

A  TR  NOx  Ozone  Season  opt-in  unit 
may  withdraw  from  the  TR  NOx  Ozone 
Season  Trading  Program  only  if,  in 
accordance  with  this  section,  the 
designated  representative  of  the  unit 
submit^  a  request  to  withdraw  the  unit 
and  the  Administrator  issues  a  written 
approval  of  the  request. 

(a)  Requesting  withdrawal.  In  order  to 
withdraw  the  TR  NOx  Ozone  Season 
opt-in  unit  from  the  TR  NOx  Ozone 
Season  Trading  Program,  the  designated 
representative  of  the  unit  shall  submit  to 
the  Administrator  a  request  to  withdraw 
the  unit  effective  as  of  midnight  of 
September  30  of  a  specified  calendar 
year,  which  date  must  be  at  least  4  years 
after  September  30  of  the  year  of  the 
unit’s  entry  into  the  TR  NOx  Ozone 
Season  Trading  Program  under 

§  97.541(h).  The  request  shall  be  in  a 
format  prescribed  by  the  Administrator 
and  shall  be  submitted  no  later  than  90 
days  before  the  requested  effective  date 
of  withdrawal. 

(b)  Conditions  for  withdrawal.  Before 
a  TR  NOx  Ozone  Season  opt-in  unit 
covered  by  the  request  to  withdraw  may 
withdraw  from  the  TR  NOx  Ozone 
Season  Trading  Program,  the  following 
conditions  must  be  met: 

(1)  For  the  control  period  ending  on 
the  date  on  w'hich  the  withdrawal  is  to 
be  effective,  the  source  that  includes  the 
TR  NOx  Ozone  Season  opt-in  unit  must 
meet  the  requirement  to  hold  TR  NOx 
Ozone  Season  allowances  under 

§§  97.524  and  97.525  and  cannot  have 
any  excess  emissions. 

(2)  After  the  requirement  under 
paragraph  (b)(1)  of  this  section  is  met, 
the  Administrator  will  deduct  from  the 
compliance  account  of  the  source  that 
includes  the  TR  NOx  Ozone  Season  opt- 
in  unit  TR  NOx  Ozone  Season 
allowances  equal  in  amount* to  and 
allocated  for  the  same  or  a  prior  control 
period  as  any  TR  NOx  Ozone  Sea.son 
allowances  allocated  to  the  TR  NOx 
Ozone  Season  opt-in  unit  under 
§97.544  for  any  control  period  after  the 
date  on  which  the  withdrawal  is  to  be 
effective.  If  there  are  no  other  TR  NOx 
Ozone  Season  units  at  the  source,  the 
Administrator  will  close  the  compliance 


account,  and  the  owners  and  operators 
of  the  TR  NOx  Ozone  Season  opt-in  unit 
may  submit  a  TR  NOx  Ozone  Season 
allowance  transfer  for  any  remaining  TR 
NOx  Ozone  Season  allowances  to 
another  Allowance  Management  System 
account  in  accordance  §§  97.522  and 
97.523. 

(c)  Approving  withdrawal.  (1)  After 
the  requirements  for  withdrawal  under 
paragraphs  (a)  and  (b)  of  this  section  are 
met  (including  deduction  of  the  full 
amount  of  TR  NOx  Ozone  Season 
allowances  required),  the  Administrator 
will  issue  a  written  approval  of  the 
request  to  withdraw,  which  will  become 
effective  as  of  midnight  on  .September 
30  of  the  calendar  year  for  which  the 
withdrawal  was  requested.  The  unit 
covered  by  the  request  shall  continue  to 
be  a  TR  NOx  Ozone  Season  opt-in  unit 
until  the  effective  date  of  the 
withdrawal  and  shall  comply  with  all 
requirements  under  the  TR  NOx  Ozone 
Season  Trading  Program  concerning  any 
control  periods  for  which  the  unit  is  a 
TR  NOx  Ozone  Season  opt-in  unit,  even 
if  such  requirements  arise  or  must  be 
complied  with  after  the  withdrawal 
takes  effect. 

(2)  If  the  requirements  for  withdrawal 
under  paragraphs  (a)  and  (b)  of  this 
section  are  not  met,  the  Administrator 
will  issue  a  written  disapproval  of  the 
request  to  withdraw.  The  unit  covered 
by  the  request  shall  continue  to  be  a  TR 
NOx  Ozone  Season  opt-in  unit. 

(d)  Reapplication  upon  failure  to  meet 
conditions  of  withdrawal.  If  the 
Administrator  disapproves  the  request 
to  withdraw,  the  designated 
representative  of  the  unit  may  submit 
another  request  to  withdraw  in 
accordance  with  paragraphs  (a)  and  (b) 
of  this  section. 

(e)  Ability  to  reapply  to  the  TR  NOx 
Ozone  Season  Trading  Program.  Once  a 
TR  NOx  Ozone  Season  opt-in  unit 
withdraws  from  the  TR  NOx  Ozone 
Season  Trading  Program,  the  designated 
representative  may  not  submit  another 
opt-in  application  under  §  97.541  for 
such  unit  before  the  date  that  is  4  years 
after  the  date  on  which  the  withdrawal 
became  effective. 

§97.543  Change  in  regulatory  status. 

(a)  Notification.  If  a  TR  NOx  Ozone 
Season  opt-in  unit  becomes  a  TR  NOx 
Ozone’  Season  unit  under  §  97.504,  then 
the  designated  representative  of  the  unit 
shall  notify  the  Administrator  in  writing 
of  such  change  in  the  TR  NOx  Ozone 
Season  opt-in  unit’s  regulatory  status, 
within  30  days  of  such  change. 

(b)  Administrator’s  actions.  (1)  If  a  TR 
NOx  Ozone  Season  opt-in  unit  becomes 
a  TR  NOx  Ozone  Season  unit  under 
§97.504,  the  Administrator  will  deduct. 


from  the  compliance  account  of  the 
source  that  includes  the  TR  NOx  Ozone 
Season  opt-in  unit  that  becomes  a  TR 
NOx  Ozone  Season  unit  under  §  97.504, 
TR  NOx  Ozone  Season  allowances  equal 
in  amount  to  and  'allocated  for  the  same 
or  a  prior  control  period  as: 

(1)  Any  TR  NOx  Ozone  Season 
allowances  alloj^ated  to  the  TR  NOx 
Ozone  Season  opt-in  unit  under 

§  97.544  for  any  control  period  starting 
after  the  date  on  which  the  TR  NOx 
Ozone  Season  opt-in  unit  becomes  a  TR 
NOx  Ozone  Season  unit  under  §  97.504; 
and 

(ii)  If  the  date  on  which  the  TR  NOx 
Ozone  Season  opt-in  unit  becomes  a  TR 
NOx  Ozone  Season  unit  under  §  97.504 
is  not  September  30,  the  TR  NOx  Ozone 
Season  allowances  allocated  to  the  TR 
NOx  Ozone  Season  opt-in  unit  under 
§  97.544  for  the  control  period  that 
includes  the  date  on  which  the  TR  NOx 
Ozone  Season  opt-in  unit  becomes  a  TR 
NOx  Ozone  Season  unit  under 
§97.504— 

•  (A)  Multiplied  by  the  ratio  of  the 
number  of  days,  in  the  control  period, 
starting  v\?ith  the  date  on  which  the  TR 
NOx  Ozone  Season  opt-in  unit  becomes 
a  TR  NOx  Ozone  Season  unit  under 
§  97.504,  divided  by  the  total  number  of 
days  in  the  control  period,  and 

(B)  Rounded  to  the  nearest  allowance. 

(2)  The  designated  representative 
shall  ensure  that  the  compliance 
account  of  the  source  that  includes  the 
TR  NOx  Ozone  Season  opt-in  unit  that 
becomes  a  TR  NOx  Ozone  Season  unit 
under  §  97.504  contains  the  TR  NOx 
Ozone  Season  allowances  necessary  for 
completion  of  the  deduction  under 
paragraph  (b)(1)  of  this  section: 

(3) (i)  For  control  periods  starting  after 
the  date  on  which  the  TR  NOx  Ozone 
Season  opt-in  unit  becomes  a  TR  NOx 
Ozone  Season  unit  under  §  97.504,  the 
TR  NOx  Ozone  Season  opt-in  unit  will 
be  allocated  TR  NOx  Ozone  Season 
allowances  in  accordance  with  §  97.512. 

(ii)  If  the  date  on  which  the  TR  NOx 
Ozone  Season  opt-in  unit  becomes  a  TR 
NOx  Ozone  Season  unit  under  §  97.504 
is  not  September  30,  the  following 
amount  of  TR  NOx  Ozone  Season 
allowances  will  be  allocated  to  the  TR 
NOx  Ozone  Season  opt-in  unit  (as  a  TR 
NOx  Ozone  Season  unit)  in  accordance 
with  §  97.512  for  the  control  period  that 
includes  the  date  on  which  the  TR  NOx 
Ozone  Season  opt-in  unit  becomes  a  TR 
NOx  Ozone  Season  unit  under  §  97.504: 

(A)  The  amount  of  TR  NOx  Ozone 
Season  allowances  otherwise  allocated 
to  the  TR  NOx  Ozone  Season  opt-in  unit 
(as  a  TR  NOx  Ozone  Season  unit)  in 
accordance  with  §  97.512  for  the  control 
period: 
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(B)  Multiplied  by  the  ratio  of  the 
number  of  days,  in  the  control  period, 
starting  with  the  date  on  which  the  TR 
NOx  Ozone  Season  opt-in  unit  becomes 
a  TR  NOx  Ozone  Season  unit  under 

§  97.504,  divided  by  the  total  number  of 
days  in  the  control  period;  and 

(C)  Rounded  to  the  nearest  allowance. 

§97.544  TR  NOx  Ozone  Season  allowance 
allocations  to  TR  NOx  Ozone  Season  opt-in 
units.  , 

(a)  Timing  requirements.  (1)  When  the 
TR  opt-in  application  is  approved  for  a 
unit  under  §  97.541(g),  the 
Administrator  will  issue  TR  NOx  Ozone 
Season  allowances  and  allocate  them  to 
the  unit  for  the  control  period  in  which 
the  unit  enters  the  TR  NOx  Ozone 
Season  Trading  Program  under 

§  97.541(h),  in  accordance  with 
paragraph  (b)  of  this  section. 

(2)  By  no  later  than  July  30  of  the 
control  period  after  the  control  period  in 
which  a  TR  NOx  Ozone  Season  opt-in 
unit  enters  the  TR  NOx  Ozone  Season 
Trading  Program  under  §  97.541(h)  and 
July  30  of  each  year  thereafter,  the 
Administrator  will  issue  TR  NOx  Ozone 
Season  allowances  and  allocate  them  to 
the  TR  NOx  Ozone  Season  opt-in  unit 
for  the  control  period  that  includes  such 
allocation  deadline  and  in  which  the 
unit  is  a  TR  NOx  Ozone  Season  opt-in 
unit,  in  accordance  with  paragraph  (b) 
of  this  section. 

(b)  Calculation  of  allocation.  For  each 
control  period  for  which  a  TR  NOx 
Ozone  Season  opt-in  unit  is  to  be 
allocated  TR  NOx  Ozone  Season 
allowances,  the  Administrator  will  issue 
and  allocate  TR  NOx  Ozone  Season 
allowances  in  accordance  with  the 
following  procedures: 

(1)  The  heat  input  (in  mmBtu)  used 
for  calculating  the  TR  NOx  Ozone 
Season  allowance  allocation  will  be  the 
lesser  of: 

(1)  The  TR  NOx  Ozone  Season  opt-in 
unit’s  baseline  heat  input  determined 
under  §  97.541(g);  or 

(ii)  The  TR  NOx  Ozone  Season  opt-in 
unit’s  heat  input,  as  determined  in 
accordance  with  §§  97.530  through 
97.535,  for  the  immediately  prior 
control  period,  except  when  the 
allocation  is  being  calculated  for  the 
control  period  in  which  the  TR  NOx 
Ozone  Season  opt-in  unit  enters  the  TR 
NOx  Ozone  Season  Trading  Program 
under  §  97.541(h). 

(2)  The  NOx  emission  rate  (in  lb/ 
mmBtu)  used  for  calculating  TR  NOx 
Ozone  Season  allowance  allocations 
will  be  the  lesser  of: 

(i)  The  TR  NOx  Ozone  Season  opt-in 
unit’s  baseline  NOx  emission  rate  (in  lb/ 
mmBtu)  determined  under  §  97.541(g) 
and  multiplied  by  70  percent;  or 


(ii)  The  most  stringent  State  or 
Federal  NOx  emissions  limitation 
applicable  to  the  TR  NOx  Ozone  Season 
opt-in  unit  at  any  time  during  the 
control  period  for  which  TR  NOx  Ozone 
Season  allowances  are  to  be  allocated. 

(3)  The  Administrator  will  issue  TR 
NOx  Ozone  Season  allowances  and 
allocate  them  to  the  TR  NOx  Ozone 
Season  opt-in  unit  in  an  amount 
equaling  the  heat  input  under  paragraph 
(b)(1)  of  this  section,  multiplied  by  the 
NOx  emission  rate  under  paragraph 
(b)(2)  of  this  section,  divided  by  2,000 
Ib/ton,  and  rounded  to  the  nearest 
allowance. 

(c)  Recordation.  (1)  The  Administrator 
will  record,  in  the  compliance  account 
of  the  source  that  includes  the  TR  NOx 
Ozone  Season  opt-in  unit,  the  TR  NOx 
Ozone  Season  allowances  allocated  to 
the  TR  NOx  Ozone  Season  opt-in  unit 
under  paragraph  (a)(1)  of  this  section. 

(2)  By  September  1  of  the  control 
period  after  the  control  period  in  which 
a  TR  NOx  Ozone  Season  opt-in  unit 
enters  the  TR  NOx  Ozone  Season 
Trading  Program  under  §  97.541(h)  and 
September  1  of  each  year  thereafter,  the 
Administrator  will  record,  in  the 
compliance  account  of  the  source  that 
includes  the  TR  NOx  Ozone  Season  opt- 
in  unit,  the  TR  NOx  Ozone  Season 
allowances  allocated  to  the  TR  NOx 
Ozone  Season  opt-in  unit  under 
paragraph  (a)(2)  of  this  section. 

37.  Part  97  is  amended  by  adding 
subpart  CCCCC  to  read  as  follows: 

Subpart  CCCCC — TR  SO2  Group  1  Trading 
Program 

Sec. 

.  97.601  Purpose. 

97.602  Definitions. 

97.603  Measurements,  abbreviations,  and 
acronyms. 

97.604  Applicability. 

97.605  Retired  unit  exemption. 

97.606  Standard  requirements. 

97.607  Computation  of  time. 

97.608  Administrative  appeal  procedures. 

97.609  [Reserved] 

97.610  State  SO2  Group  1  trading  budgets, 
new-unit  set-  asides,  and  variability 
limits. 

97.611  Timing  requirements  for  TR  SO> 
Group  1  allowance  allocations. 

97.612  TR  SO2  Group  1  allowance 
allocations  for  new  units. 

97.613  Authorization  of  designated 
representative  and  alternate  designated 
representative. 

97.614  Responsibilities  of  designated 
representative  and  alternate  designated 
representative. 

97.615  Changing  designated  representative 
and  alternate  designated  representative; 
changes  in  owners  and  operators. 

97.616  Certificate  of  representation. 

97.617  Objections  concerning  designated 
representative  and  alternate  designated 
representative. 


97.618  Delegation  by  designated 
representative  and  alternate  designated 
representative. 

97.619  [Reserved] 

97.620  Establishment  of  Allowance 
Management  System  accounts. 

97.621  Recordation  of  TR  SO2  Group  1 
allowance  allocations. 

97.622  Submission  of  TR  SO2  Group  1 
allowance  transfers. 

97.623  Recordation  of  TR  SO2  Group  1 
allowance  transfers. 

97.624  Compliance  with  TR  SO2  Group  1 
emissions  limitation. 

97.625  Compliance  with  TR  SO2  Group  1 
assurance  provisions. 

97.626  Banking. 

97.627  Account  error. 

97.628  Administrator’s  action  on 
submissions. 

97.629  [Reserv'ed] 

97.630  General  monitoring,  recordkeeping, 
and  reporting  requirements. 

97.631  Initial  monitoring  system 
certification  and  recertification 
procedures. 

97.632  Monitoring  system  out-of-control 
periods. 

97.633  Notifications  concerning  .  ' 

monitoring. 

97.634  Recordkeeping  and  reporting. 

97.635  Petitions  for  alternatives  to 
monitoring,  recordkeeping,  or  reporting 
requirements. 

97.640  General  requirements  for  TR  SO2 
Group  1  opt-in  units. 

97.641  Opt-in  process. 

97.642  Withdrawal  of  TR  SO2  Group  1  opt- 
in  unit  from  TR  SO2  Group  1  Trading 
Program. 

97.643  Change  in  regulatory  status. 

97.644  TR  SO2  Group  1  allowance 
allocations  to  TR  SO2  Group  1  opt-in 
units. 

Subpart  CCCCC — TR  SO2  Group  1 
Trading  Program 

§97.601  Purpose. 

Tliis  subpart  sets  forth  the  general, 
designated  representative,  allowance, 
and  monitoring  provisions  for  the 
Transport  Rule  (TR)  SO2  Group  1 
Trading  Program,  under  section  110  of 
the  Clean  Air  Act  and  §  52.38(b)  of  this 
chapter,  as  a  means  of  mitigating 
interstate  transport  of  fine  particulates 
and  nitrogen  oxides. 

§97.602  Definitions. 

The  terms  used  in  this  subpart  shall 
have  the  meanings  set  forth  in  this 
section  as  follows: 

Acid  Rain  Program  means  a  multi¬ 
state  SO2  and  NOx  air  pollution  control 
and  emission  reduction  program 
established  by  the  Administrator  under 
title  IV  of  the  Clean  Air  Act  and  parts 
72  through  78  of  this  chapter. 

Administrator  means  the 
Administrator  of  the  United  States 
Environmental  Protection  Agency  or  the 
Director  of  the  Clean  Air  Markets 
Division  (or  its  successor)  of  the  United 
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States  Environmental  Protection 
Agency,  the  Administrator’s  duly 
authorized  representative  under  this 
subpart. 

Allocate  or  allocation  means,  with 
regard  to  TR  SO2  Group  1  allowances, 
the  determination  by  the  Administrator 
of  the  amount  of  such  TR  SO2  Group  1 
allowances  to  be  initially  credited  to  a 
TR  SO2  Group  1  source  or  a  new  unit 
set-aside. 

Allowable  SO2  emission  rate  means, 
with  regard  to  a  unit,  the  SO2  emission 
rate  limit  that  is  applicable  to  the  unit 
and  covers  the  longest  averaging  period 
not  exceeding  one  year. 

Allowance  Management  System 
means  the  system  by  which  the 
Administrator  records  allocations, 
deductions,  and  transfers  of  TR  SO2 
Group  1  allowances  under  the  TR  SO2 
Group  1  Trading  Program.  Such 
allowances  are  allocated,  held, 
deducted,  or  transferred  only  as  whole 
allowances.  The  Allowance 
Management  System  is  a  component  of 
the  CAMD  Business  System,  which  is 
the  system  used  by  the  Administrator  to 
handle  TR  SO2  Group  1  allowances  and 
data  related  to  SO2  emissions. 

Allowance  Management  System 
account  means  an  account  in  the 
Allowance  Management  System 
established  by  the  Administrator  for 
purposes  of  recording  the  allocation, 
holding,  transfer,  or  deduction  of  TR 
SO2  Group  1  allowances. 

Allowance  transfer  deadline  means, 
for  a  control  period,  midnight  of  March 
1  (if  it  is  a  business  day),  or  midnight 
of  the  first  business  day  thereafter  (if 
March  1  is  not  a  business  day), 
immediately  after  such  control  period 
and  is  the  deadline  by  which  a  TR  SO2 
Group  1  allowance  transfer  must  be 
submitted  for  recordation  in  a  TR  SO2 
Group  1  source’s  compliance  account  in 
order  to  be  available  for  use  in 
complying  with  the  source’s  TR  SO2 
Group  1  Annual  emissions  limitation  for 
such  control  period  in  accordance  with 
§97.624. 

Alternate  designated  representative 
means,  for  a  TR  SO2  Group  1  source  and 
each  TR  SO2  Group  1  unit  at  the  source, 
the  natural  person  who  is  authorized  by 
the  owners  and  operators  of  the  source 
and  all  such  units  at  the  source,  in 
accordance  with  this  subpart,  to  act  on 
behalf  of  the  designated  representative 
in  matters  pertaining  to  the  TR  SO2 
Group  1  Trading  Program.  If  the  TR  SO2 
Group  1  source  is  also  subject  to  the 
Acid  Rain  Program,  TR  NOx  Annual 
Season  Trading  Program,  or  TR  NOx 
Ozone  Season  Trading  Program,  then 
this  natural  person  shall  be  the  same 
natural  person  as  the  alternate  - 
designated  representative  as  defined  in  . 


§  72.2  of  this  chapter,  §  97.402,  or 
§  97.502  respectively. 

Authorized  account  representative 
means,  with  regard  to  a  general  account, 
the  natural  person  who  is  authorized,  in 
accordance  with  this  subpart,  to  transfer 
and  otherwise  dispose.of  TR  SO2  Group 
1  allowances  held  in  the  general 
account  and,  with  regard  to  a  TR  SO2 
Group  1  source’s  compliance  account, 
the  designated  representative  of  the 
source. 

Automated  data  acquisition  and 
handling  system  or  DAHS  means  the 
component  of  the  continuous  emission 
monitoring  system,  or  other  emissions 
monitoring  system  approved  for  use 
under  this  subpart,  designed  to  interpret 
and  convert  individual  output  signals 
from  pollutant  concentration  monitors, 
flow  monitors,  diluent  gas  monitors, 
and  other  component  parts  of  the 
monitoring  system  to  produce  a 
continuous  record  of  the  measured 
parameters  in  the  measurement  units 
required  by  this  subpart. 

Biomass  means — 

(1)  Any  organic  material  grown  for  the 
purpose  of  being  converted  to  energy: 

(2)  Any  organic  byproduct  of 
agriculture  that  can  be  converted  into 
energy;  or 

(3)  Any  material  that  can  be  converted 
into  energy  and  is  nonmerchantable  for 
other  purposes,  that  is  segregated  from 
other  material  that  is  nonmerchantable 
for  other  purposes,  and  that  is; 

(i)  A  forest-related  organic  resource, 
including  mill  residues,  precommercial 
thinnings,  slash,  brush,  or  byproduct 
from  conversion  of  trees  to 
merchantable  material;  or 

(ii)  A  wood  material,  including 
pallets,  crates,  dunnage,  manufacturing 
and  construction  materials  (other  than 
pressure-treated,  chemically-treated,  or 
painted  wood  products),  and  landscape 
or  right-of-way  tree  trimmings. 

Boiler  means  an  enclosed  fossil-  or 
other-fuel-fired  combustion  device  used 
to  produce  heat  and  to  transfer  heat  to 
recirculating  water,  steam,  or  other 
medium. 

Bottoming-cycle  unit  means  a  unit  in 
which  the  energy  input  to  the  unit  is 
first  used  to  produce  useful  thermal 
energy,  where  at  least  some  of  the  reject 
heat  from  the  useful  thermal  energy 
application  or  process  is  then  used  for 
electricity  production. 

Certifying  official  means  a  natural 
person  who  is: 

(1)  For  a  corporation,  a  president, 
secretary,  treasurer,  or  vice-president  or 
the  corporation  in  charge  of  a  principal 
business  function  or  any  other  person 
who  performs  similar  policy  or 
decision-making  functions  for  the  " 
corporation;  uii;;  r. . 


(2)  For  a  partnership  or  sole  i 

proprietorship,  a  general  partner  or  the  | 
proprietor  respectively;  or 

(3)  For  a  local  government  entity  or  I 

State,  federal,  or  other  public  agency,  a  | 
principal  executive  officer  or  ranking  | 

elected  official.  j 

Clean  Air  Act  means  the  Clean  Air  | 

Act,  42  U.S.C.  7401,  et  seq.  | 

Coal  means  any  solid  fuel  classified  as  | 
anthracite,  bituminous,  subbituminous,  | 

or  lignite.  ’  1 

Coal-derived  fuel  means  any  fuel  j 

(whether  in  a  solid,  liquid,  or  gaseous  l 

state)  produced  by  the  mechanical, 
thermal,  or  chemical  processing  of  coal. 

Coal-fired  means  combusting  any  j 

amount  of  coal  or  coal-derived  fuel,  ] 

alone  or  in  combination  with  any 
amount  of  any  other  fuel,  during  1990  | 

or  any  year  thereafter. 

Cogeneration  system  means  an 
integrated  group,  at  a  source,  of 
equipment  (including  a  boiler,  or 
combustion  turbine,  and  a  steam  turbine 
generator)  designed  to  produce  useful 
thermal  energy  for  industrial, 
commercial,  heating,  or  cooling 
purposes  and  electricity  through  the 
sequential  use  of  energy. 

Cogeneration  unit  means  a  stationary, 
fossil-fuel-fired  boiler  or  stationary,  I 

fossil-fuel-fired  combustion  turbine —  f 

(1)  Operating  as  part  of  a  cogeneration  I 

system;  and  -  1 

(2)  Producing  during  the  later  of  1990  | 

or  the  12-month  period  starting  on  the  j 

date  that  the  unit  first  produces  I 

electricity  and  during  each  calendar  | 

year  after  the  later  of  1990  or  the  1 

calendar  year  in  which  the  unit  first  I 

produces  electricity — 

(i)  For  a  topping-cycle  unit, 

(A)  Useful  thermal  energy  not  less 
than  5  percent  of  total  energy  output; 

and  j 

(B)  Useful  power  that,  when  added  to 

one-half  of  useful  thermal  energy  | 

produced,  is  not  less  then  42.5  percent  | 
of  total  energy  input,  if  useful  thermal  | 

energy  produced  is  15  percent  or  more  | 

of  total  energy  output,  or  not  less  than  | 

45  percent  of  total  energy  input,  if  I 

useful  thermal  energy  produced  is  less  I 

than  15  percent  of  total  energy  output. 

(ii)  For  a  bottoming-cycle  unit,  useful 
power  nf)t  less  than  45  percent  of  total 
energy  input; 

(3)  Provided  that  the  total  energy  | 

input  under  paragraphs  (2)(i)(B)  and  | 

(2)(ii)  of  this  definition  shall  equal  the  j 

unit’s  total  energy  input  from  all  fuel,  i 

except  biomass  if  the  unit  is  a  boiler;  [ 

and 

(4)  Provided  that,  if  a  topping-cycle 

unit  is  operated  as  part  of  a  cogeneration  j 
system  during  a  calendar  year  and  the  t 

cogeneration  system' meets  on  a  system- 
'  wide  basis  the  requirement  in  paragraph  I 
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(2)(i)(B)  of  this  definition,  the  topping- 
cycle  unit  shall  be  deemed  to  meet  such 
requirement  during  that  calendar  year. 

Combustion  turbine  means  an 
enclosed  device  comprising: 

(1)  If  the  device  is  simple  cycle,  a 
compressor,  a  combustor,  and  a  turbine 
and  in  which  the  flue  gas  resulting  from 
the  combustion  of  fuel  in  the  combustor 
passes  through  the  turbine,  rotating  the 
turbine;  and 

(2)  If  the  device  is  combined  cycle, 
the  equipment  described  in  paragraph 

(1)  of  this  definition  and  any  associated 
duct  burner,  heat  recovery  steam 
generator,  and  steam  turbine. 

Commence  commercial  operation 
means,  with  regard  to  a  unit: 

(1)  To  have  begun  to  produce  steam, 
gas,  or  other  heated  medium  used  to 
generatt?  electricity  for  sale  or  use, 
including  test  generation,  except  as 
provided  in  §  97.605. 

(1)  For  a  unit  that  is  a  TR  SO2  Group 
1  unit  under  §  97.604  on  the  later  of 
November  15,  1990  or  the  date  the  unit 
commences  commercial  operation  as 
defined  in  the  introductory  text  of 
paragraph  (1)  of  this  definition  and  that 
subsequently  undergoes  a  physical 
change  (other  than  replacement  of  the 
unit  by  a  unit  at  the  same  source),  such 
date  shall  remain  the  date  of 
commencement  of  commercial 
operation  of  the  unit,  which  shall 
continue  to  be  treated  as  the  same  unit. 

(ii)  For  a  unit  that  is  a  TR  SO2  Group 
1  unit  under  §  97.604  on  the  later  of 
November  15,  1990  or  the  date  the  unit 
commences  commercial  operation  as 
defined  in  the  introductory  text  of 
paragraph  (1)  of  this  definition  and  that 
is  subsequently  replaced  by  a  unit  at  tbe 
same  source,  such  date  shall  remain  the 
replaced  junit’s  date  of  commencement 
of  commercial  operation,  and  the 
replacement  unit  shall  be  treated  as  a 
separate  unit  with  a  separate  date  for 
commencement  of  commercial 
operation  as  defined  in  paragraph  (1)  or 

(2)  of  this  definition  as  appropriate. 

(2)  Notwithstanding  paragraph  (1)  of 
this  definition  and  except  as  provided 
in  §  97.605,  for  a  unit  that  is  not  a  TR 
SO2  Group  1  unit  under  §  97.604  on  the 
later  of  November  15,  1990  or  the  date 
the  unit  commences  commercial 
operation  as  defined  in  introductory  text 
of  paragraph  (1)  of  this  definition,  the 
unit’s  date  for  commencement  of 
commercial  operation  shall  be  the  date 
on  which  the  unit  becomes  a  TR  SO2 
Group  1  unit  under  §  97.604. 

(i)  For  a  unit  with  a  date  for 
commencement  of  commercial 
operation  as  defined  in  the  introductory 
text  of  paragraph  (2)  of  this  definition 
and  that  subsequently  undergoes  a 
physical  change  (other  than  replacement 


of  the  unit  by  a  unit  at  the  same  source), 
such  date  shall  remain  the  date  of 
commencement  of  commercial 
operation  of  the  unit,  which  shall 
continue  to  be  treated  as  the  .same  unit. 

(ii)  For  a  unit  with  a  date  for 
commencement  of  commercial 
operation  as  defined  in  the  introductory 
text  of  paragraph  (2)  of  this  definition 
and  that  is  subsequently  replaced  by  a 
unit  at  the  same  source,  such  date  shall 
remain  the  replaced  unit’s  date  of 
commencement  of  commercial 
operation,  and  the  replacement  unit 
shall  be  treated  as  a  .separate  unit  with 
a  separate  date  for  commencement  of 
commercial  operation  as  defined  in 
paragraph  (1)  or  (2)  of  this  definition  as 
appropriate. 

Commence  operation  means,  with 
regard  to  a  unit: 

(1)  To  have  begun  any  mechanical, 
chemical,  or  electronic  process, 
including  start-up  of  the  unit’s 
combustion  chamber. 

(2)  For  a  unit  that  undergoes  a 
physical  change  (other  than  replacement 
of  the  unit  by  a  unit  at  the  same  source) 
after  the  date  the  unit  commences 
operation  as  defined  in  paragraph  (1)  of 
this  definition,  such  date  shall  remain 
the  date  of  commencement  of  operation 
of  the  unit,  whi^h  shall  continue  to  be 
treated  as  the  same  unit.  ' 

(3)  For  a  unit  that  is  replaced  by  a  unit 
at  the  same  source  after  the  date  the  unit 
commences  operation  as  defined  in 
paragraph  (1)  of  this  definition,  such 
date  shall  remain  the  replaced  unit’s 
date  of  commencement  of  operation, 
and  the  replacement  unit  shall  be 
treated  as  a  separate  unit  with  a  separate 
date  for  commencement  of  operation  as 
defined  in  paragraph  (1),  (2),  or  (3)  of 
this  definition  as  appropriate. 

Common  stack  means  a  single  flue 
through  which  emissions  from  2  or 
more  units  are  exhausted. 

Compliance  account  means  an 
Allowance  Management  System 
account,  established  by  the 
Administrator  for  a  TR  SO2  Group  1 
source  under  this  subpart,  in  which  any 
TR  SO2  Group  1  allowance  allocations 
for  the  TR  SO2  Group  1  units  at  the 
source  are  recorded  and  in  which  are 
held  any  TR  SO2  Group  1  allowances 
available  for  use  for  a  control  period  in 
complying  with  the  source’s  TR  SO2 
Group  1  emissions  limitation  in 
accordance  with  §97.624  and  the  TR 
SO2  Group  1  assurance  provisions  in 
accordance  with  §97.625. 

Continuous  emission  monitoring 
system  or  CEMS  means  the  equipment 
required  under  this  subpart  to  sample, 
analyze,  measure,  and  provide,  by 
means  of  readings  recorded  at  least  once 
every  15  minutes  and  using  an 


automated  data  acquisition  and 
handling  system  (DAHS),  a  permanent 
record  of  SO2  emissions,  stack  gas 
volumetric  flow  rate,  stack  gas  moisture 
content,  and  O2  or  GO2  concentration  (as 
applicable),  in  a  manner  consistent  with 
part  75  of  this  chapter  and  §§  97.630 
through  97.635.  The  following  systems 
are  the  principal  types  of  continuous 
emission  monitoring  systems: 

(1)  A  flow  monitoring  system, 
consisting  of  a  stack  flow  rate  monitor 
and  an  automated  data  acquisition  and 
handling  system  and  providing  a 
permanent,  continuous  record  of  stack 
gas  volumetric  flow  rate,  in  standard 
cubic  feet  per  hour  (sclh); 

(2)  A  SO2  monitoring  system, 
consisting  of  a  SO2  pollutant 
concentration  monitor  and  an 
automated  data  acquisition  and 
handling  system  and  providing  a 
permanent,  continuous  record  of  SO2 
emissions,  in  parts  per  million  (ppm); 

(3)  A  moisture  monitoring  system,  as 
defined  in  §  75.11(b)(2)  of  this  chapter 
and  providing  a  permanent,  continuous 
record  of  the  stack  gas  moisture  content, 
in  percent  H2O; 

(4)  A  CO2  monitoring  system, 
consisting  of  a  GO2  pollutant 
concentration  monitor  (or  an  O2  monitor 
plus  suitable  mathematical  equations 
from  which  the  GO2  concentration  is 
derived)  and  an  automated  data 
acquisition  and  handling  system  and 
providing  a  permanent,  continuous 
record  of  CO2  emissions,  in  percent  CO2; 
and 

(5)  An  O2  monitoring  system, 
consisting  of  an  O2  concentration 
monitor  and  an  automated  data 
acquisition  and  handling  system  and 
providing  a  permanent,  continuous 
record  of  O2,  in  percent  O2. 

Control  period  means  the  period 
.starting  January  1  of  a  calendar  year, 
except  as  provided  in  §  97.606(c)(3-),  and 
ending  on  December  31  of  the  same 
year,  inclusive. 

Designated  representative  means,  for 
a  TR  SO2  Group  1  source  and  each  TR 
SO2  Group  1  unit  at  the  .source,  the 
natural  person  who  is  authorized  by  the 
owners  and  operators  of  the  source  and 
all  such  units  at  the  source,  in 
accordance  with  this  subpart,  to 
represent  and  legally  bind  each  owner" 
and  operator  in  matters  pertaining  to  the 
TR  SO2  Group  1  Trading  Program.  If  the 
TR  SO2  Group  1  source  is  also  subject 
to  the  Acid  Rain  Program,  TR  NOx 
Annual  Trading  Program,  or  TR  NOx 
Ozone  Season  Trading  Program,  then 
this  natural  person  shall  be  the  same 
natural  person  as  the  designated 
representative,  as  defined  in  §  72.2  of 
this  chapter,  §  97.402,  or  §  97.502 
respectively. 
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Emissions  means  air  pollutants 
exhausted  from  a  unit  or  source  into  the 
atmosphere,  as  measured,  recorded,  and 
reported  to  the  Administrator  by  the 
designated  representative  and  as 
modified  by  the  Administrator  in 
accordance  with  this  subpart. 

Excess  emissions  means  any  ton  of 
SO2  emitted  from  the  TR  SO2  Group  1 
units  at  a  TR  SO2  Group  1  source  during 
a  control  period  that  exceeds  the  TR  SO2 
Group  1  emissions  limitation  for  the 
source. 

Fossil  fuel  means — 

(1)  Natural  gas,  petroleum,  coal,  or 
any  form  of  solid,  liquid,  or  gaseous  fuel 
derived  from  such  material;  or 

(2)  For  purposes  of  applying 

'  §§  97.604(b)(2)(i)(B),  97.604(b)(2){ii)(B), 
and  97.604(b)(2)(iii),  natural  gas, 
petroleum,  coal,  or  any  form  of  solid, 
liquid,  or  gaseous  fuel  derived  from 
such  material  for  the  purpose  of  creating 
useful  heat. 

Fossil-fuel-fired  means,  with  regard  to 
a  unit,  combusting  any  amount  of  fossil 
fuel  in  1990  or  any  calendar  year 
thereafter. 

Fuel  oil  means  any  petroleum-based 
fuel  (including  diesel  fuel  or  petroleum 
derivatives  such  as  oil  tar)  and  any 
recycled  or  blended  petroleum  products 
or  petroleum  by-products  used  as  a  fuel 
whether  in  a  liquid,  solid,  or  gaseous  • 
state. 

General  account  means  an  Allowance 
Management  System  account, 
established  under  this  subpart,  that  is 
not  a  compliance  account. - 

Generator  means  a  device  that 
produces  electricity. 

Gross  electrical  output  means,  with  • 
regard  to  a  unit,  electricity  made 
available  for  use,  including  any  such 
electricity  used  in  the  power  production 
process  (which  process  includes,  but  is 
not  limited  to,  any  on-site  processing  or 
treatment  of  fuel  combusted  at  the  unit 
and  any  on-site  emission  controls). 

Heat  input  means,  with  regard  to  a 
unit  for  a  specified  period  of  time,  the 
product  (in  mmBtu/time)  of  the  gross 
calorific  value  of  the  fuel  (in  mmBtu/lb) 
multiplied  by  the  fuel  feed  rate  into  a 
combustion  device  (in  lb  of  fuel/time), 
as  measured,  recorded,  and  reported  to 
thd  Administrator  by  the  designated 
representative  and  as  modified  by  the 
Administrator  in  accordance  with  this 
subpart  and  excluding  the  heat  derived 
from  preheated  combustion  air, 
recirculated  flue  gases,  or  exhaust. 

Heat  input  rate  means  the  amount  of 
heat  input  (in  mmBtu)  divided  by  unit 
operating  time  (in  hr)  or,  with  regard  to 
a  specific  fuel,  the  amount  of  heat  input 
attributed  to  the  fuel  (in  mmBtu) 
divided  by  the  unit  operating  time  (in 


hr)  during  which  the  unit  combusts  the 
fuel. 

Life-of-the-unit,  firm  power 
contractual  arrangement  means  a  unit 
participation  power  sales  agreement 
under  which  a  utility  or  industrial 
customer  reserves,  or  is  entitled  to 
receive,  a  specified  amount  or 
percentage  of  nameplate  capacity  and 
associated  energy  generated  by  any 
specified  unit  and  pays  its  proportional 
amount  of  such  unit’s  total  costs, 
pursuant  to  a  contract: 

(1)  For  the  life  of  the  unit; 

(2)  For  a  cumulative  term  of  no  less 
than  30  years,  including  contracts  that 
permit  an  electiofn  for  early  termination; 
or 

(3)  For  a  period  no  less  than  25  years 
or  70  percent  of  the  economic  useful  life 
of  the  unit  determined  as  of  the  time  the 
unit  is  built,  with  option  rights  to 
purchase  or  release  some  portion  of  the 
nameplate  capacity  and  associated 
energy  generated  by  the  unit  at  the  end 
of  the  period. 

Maximum  design  heat  input  means 
the  maximum  amount  of  fuel  per  hour 
(in  Btu/hr)  that  a  unit  is  capable  of 
combusting  on  a  steady  state  basis  as  of 
the  initial  installation  of  the  unit  as 
specified  by  the  manufacturer  of  the 
unit. 

Monitoring  system  means  any 
monitoring  system  that  meets  the 
requirements  of  this  subpart,  including 
a  continuous  emission  monitoring 
system,  an  alternative  monitoring 
system,  or  an  excepted  monitoring 
system  under  part  75  of  this.chapter. 

Nameplate  capacity  means,  starting 
from  the  initial  installation  of  a 
generator,  the  maximum  electrical 
generating  output  (in  MWe)  that  the 
generator  is  capable  of  producing  on  a 
steady  state  basis  and  during  continuous 
operation  (when  not  restricted  by 
seasonal  or  other  deratings)  as  of  such 
installation  as  specified  by  the 
manufacturer  of  the  generator  or, 
starting  from  the  completion  of  any 
subsequent  physical  change  in  the 
generator  resulting  in  an  increase  in  the 
maximum  electrical  generating  output 
(in  MWe)  that  the  generator  is  capable 
of  producing  on  a  steady  state  basis  and 
during  continuous  operation  (when  not 
restricted  by  seasonal  or  other 
deratings),  such  increased  maximum 
amount  as  of  such  completion  as 
specified  by  the  person  conducting  the 
physical  change. 

Newly  affected  TR  SO2  Group  1  unit 
means  a  unit  that  was  not  a  TR  SO2 
Group  1  unit  when  it  began  operating 
but  that  thereafter  becomes  a  TR  SO2 
Group  1  unit. 

Operate  or  operation  means,  with 
regard  to  a  unit,  to  combust  fuel. 


Operator  means  any  person  who 
operates,  controls,  or  supervises  a  TR 
SO2  Group  1  unit  or  a  TR  SO2  Group  1 
source  and  shall  include,  but  not  be 
limited  to,  any  holding  company,  utility 
system,  or  plant  manager  of  such  a  unit 
or  source. 

Owner  means,  with  regard  to  a  TR  SO2 
Group  1  source  or  a  TR  SO2  Group  1 
unit  at  a  source  respectively,  any  of  the 
following  persons: 

(1)  Any  holder  of  any  portion  of  the 
legal  or  equitable  title  in  a  TR  SO2 
Group  1  unit  at  the  source  or  the  TR  SO2 
Group  1  unit; 

(2)  Any  holder  of  a  leasehold  interest 
in  a  TR  SO2  Group  1  unit  at  the  source 
or  the  TR  SO2  Group  1  unit,  provided 
that,  unless  expressly  provided  for  in  a 
leasehold  agreement,  “owner”  shall  not 
include  a  passive  lessor,  or  a  person 
who  has  an  equitable  interest  through 
such  lessor,  whose  rental  payments  are 
not  based  (either  directly  or  indirectly) 
on  the  revenues  or  income  from  such  TR 
SO2  Group  1  unit; 

(3)  Any  purchaser  of  power  from  a  TR 
SO2  Group  1  unit  at  the  source  or  the 
TR  SO2  Group  1  unit  under  a  life-of-the- 
unit,  firm  power  contractual 
arrangement; 

(4)  Provided  that,  for  purposes  of 
applying  the  TR  SO2  Group  1  assurance 
provisions  in  §§  97.606(c)(2)  and  97.625, 
if  one  or  more- owners  (as  defined  in 
paragraphs  (1)  through  (3)  of  this 
definition)  of  one  or  more  TR  SO2  Group 
1  units  in  a  State  are  wholly  owned  by 
another,  common  owner,  all  such 
owners  shall  be  treated  collectively  as  a 
single  owner  in  the  State. 

Owner’s  assurance  level  means; 

(1)  With  regard  to  a  State  and  control 
period  for  which  the  State  assurance 
level  is  exceeded  as  described  in 

§  97.606(c)(2)(iii)(A)  and  not  as 
described  in  §  97.606(c)(2)(iii)(B),the 
owner’s  share  of  the  State  SO2  Group  1 
trading  budget  with  the  one-year 
variability  limit  for  the  State  for  such 
control  period;  or 

(2)  With  regard  to  a  State  and  control 
period  for  which  the  State  assurance 
level  is  exceeded  as  described  in 

§  97.606(c)(2)(iii)(B),  the  owner’s  share 
of  the  State  SO2  Group  1  trading  budget 
with  the  three-year  variability  limit  for 
the  State  for  such  control  period. 

Owner’s  share  means; 

(1)  With  regard  to  a  total  amount  of 
SO2  emissions  from  all  TR  SO2  Group  1 
units  in  a  State  during  a  control  period, 
the  total  tonnage  of  SO2  emissions 
during  such  control  period  from  all  of 
the  owner’s  TR  SO2  Group  1  units  in  the 
State; 

(2)  With  regard  to  a  State  SO2  Group 
1  trading  budget  with  a  one-year 
variability  limit  for  a  control  period,  the 
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amount  (rounded  to  the  nearest 
allowance)  equal  to  the  total  amount  of 
TR  SO2  Group  1  allowances  allocated 
for  such  control  period  to  all  of  the 
owner’s  TR  SO2  Group  1  units  in  the 
State,  multiplied  hy  .the  sum  of  the  State 
SO2  Group  1  trading  budget  under 
§  97.610(a)  and  the  State’s  one-year 
variability  limit  under  §  97.610(b)  and 
divided  by  such  State  SO2  Group  1 
trading  budget; 

(3)  With  regard  to  a  State  SO2  Group 
1  trading  budget  with  a  three-year 
variability  limit  for  a  control  period,  the 
amount  (rounded  to  the  nearest 
allowance)  equal  to  the  total  amount  of 
TR  SO2  Group  1  allowances  allocated 
for  such  control  period  to  all  of  the 
owner’s  TR  SO2  Group  1  units  in  the 
State,  multiplied  by  the  sum  of  the  State 
SO2  Group  1  trading  budget  under 

§  97.610(a)  and  the  State’s  three-year 
variability  limit  under  §  97.610(b)  and 
divided  by  suqh  State  SO2  Group  1 
trading  budget; 

(4)  Provided  that,  in  the  case  of  a  unit 
with  more  than  one  owner,  the  amount 
of  tonnage  of  SO2  emissions  and  of  TR 
SO2  Group  1  allowances  allocated  for  a 
control  period,  with  regard  to  such  unit, 
used  in  determining  each  owner’s  share 
shall  be  the  amount  (rounded  to  the 
nearest  ton  and  the  nearest  allowance) 
equal  to  thq  unit’s  SO2  emissions  and 
allocation  of  such  allowances, 
respectively,  for  such  control  period 
multiplied  by  the  percentage  of 
ownership  in  the  unit  that  the  owner’s 
legal,  equitable,  leasehold,  or 
contractual  reservation  or  entitlement  in 
the  unit  comprises  as  of  December  31  of 
such  control  period; 

(5)  Provided  that,  where  two  or  more 
units  emit  through  a  common  stack  that 
is  the  monitoring  location  from  which 
SO2  mass  emissions  are  reported  for  a 
control  period  for  a  year,  the  amount  of 
tonnage  of  each  unit’s  SO2  emissions 
used  in  determining  each  owner’s  share 
for  such  control  period  shall  be: 

(i)  The  amount  (rounded  to  the 
nearest  ton)  of  SO2  emissions  reported 
at  the  common  stack  multiplied  by  the 
quotient  of  such  unit’s  heat  input  for 
such  control  period  divided  by  the  total 
heat  input  reported  from  the  common 
stack  for  such  control  period; 

(ii)  An  amount  determined  in 
accordance  with  a  methodology  that  the 
Administrator  determines  is  consistent 
with  the  purposes  of  this  definition  and 
whose  adverse  effect  (if  any)  the 
Administrator  determines  will  be  de 
minimis;  or 

(iii)  An  amount  approved  by  the 
Administrator  in  response  to  a  petition 
for  an  alternative  requirement  submitted 
in  accordance  with  §  97.635;  and 


(6)  Provided  that,  in  the  case  of  a  unit 
that  operates  during,  but  is  allocated  no 
TR  SO2  Group  1  allowances  for,  a 
control  period,  the  unit  shall  be  treated, 
solely  for  purposes  of  this  definition,  as 
being  allocated  an  amount  (rounded  to 
the  nearest  allowance)  of  TR  SO2  Group 
1  allowances  for  such  control  period 
equal  to  the  lesser  of — 

(i)  The  unit’s  allowable  SO2  emission 
rate  (in  lb  per  MWe)  applicable  to  such 
control  period,  multiplied  by  a  capacity 
factor  of  0.84  (if  the  unit  is  a  coal-fired 
boiler),  0.15  (if  the  unit  is  a  simple 
combustion  turbine),  or  0.66  (if  the  unit 
is  a  combined  cycle  turbine),  multiplied 
by  the  unit’s  maximum  hourly  load  as 
reported  in  accordance  with  this  subpart 
and  by  8,760  hours/control  period,  and 
divided  by  2,000  Ib/ton;  or 

(ii)  For  a  unit  li.sted  in  appendix  A  to 
this  subpart,  the  sum  of  the  unit’s  SO2 
emissions  in  the  control  period  in  the 
last  three  years  during  which  the  unit 
operated  during  the  control  period, 
divided  by  three. 

Permanently  retired  means,  with 
regard  to  a  unit,  a  unit  that  is 
unavailable  for  service  and  that  the 
unit’s  owners  and  operators  do  not 
expect  to  return  to  service  in  the  future. 

Permitting  authority  means 
“permitting  authority”  as  defined  in 
§§  70.2  and  71.2  of  this  chapter. 

Potential  electrical  output  capacity 
means  33  percent  of  a  unit’s  maximum 
design  heat  input,  divided  by  3,413  Btu/ 
kWh,  divided  by  1,000  kWh/MWh,  and 
multiplied  by  8,760  hr/yr. 

Receive  or  receipt  of  means,  when 
referring  to  the  Administrator,  to  come 
into  possession  of  a  document, 
information,  or  correspondence 
(whether  sent  in  hard  copy  or  by 
authorized  electronic  transmission),  as 
indicated  in  an  official  log,  or  by  a 
notation  made  on  the  document, 
information,  or  correspondence,  by  the 
Administrator  in  the  regular  course  of 
business. 

Recordation,  record,  or  recorded 
means,  with  regard  to  TR  SO2  Group  1 
allowances,  the  moving  of  TR  SO2 
Group  1  allowances  by  the 
Administrator  into,  out  of,  or  between 
Allowance  Management  System 
accounts,  for  purposes  of  allocation, 
transfer,  or  deduction. 

Reference  method  means  any  direct 
test  method  of  sampling  and  analyzing 
for  an  air  pollutant  as  specified  in 
§  75.22  of  this  chapter. 

Replacement,  replace,  or  replaced 
means,  with  regard  to  a  unit,  the 
demolishing  of  a  unit,  or  the  permanent 
retirement  and  permanent  disabling  of  a 
unit,  and  the  construction  of  another 
unit  (the  replacement  unit)  to  be  used 


instead  of  the  demolished  or  retired  unit 
(the  replaced  unit). 

Sequential  use  of  energy  means: 

(1)  For  a  topping-cycle  unit,  the  use 
of  reject  heat  from  electricity  production 
in  a  useful  thermal  energy  application 
or  process;  or 

(2)  For  a  bottoming-cycle  unit,  the  use 
of  reject  heat  from  useful  thermal  energy 
application  or  process  in  electricity 
production. 

Serial  number  means,  for  a  TR  SO2 
Group  1  allowance,  the  unique 
identification  number  assigned  to  each 
TR  SO2  Group  1  allowance  by  the 
Administrator. 

Solid  waste  incineration  unit  means  a 
•stationary,  fossil-fuel-fired  boiler  or 
stationary,  fossil-hiel-fired  combustion 
turbine  that  is  a  “solid  waste 
incineration  unit”  as  defined  in  section 
129(g)(1)  of  the  Clean  Air  Act. 

Source  means  all  buildings, 
structures,  or  installations  located  in 
one  or  more  contiguous  or  adjacent 
prof)erties  under  common  control  of  the 
same  per.son  or  persons.  This  definition 
does  not  change  or  otherwise  affect  the 
definition  of  “major  source”,  “stationary 
source”,  or  “source”  as  set  forth  and 
implemented  in  a  title  V  operating 
permit  program  or  any  other  program 
under  the  Glean  Air  Act. 

State  means  one  of  the  States  or  the 
Di.strict  of  Columbia  that  is  subject  to 
the  TR  SO2  Group  1  Trading  Program 
pursuant  to  §  52.38(b)  of  this  chapter. 

Submit  or  serve  means  to  send  or 
transmit  a  document,  information,  or 
correspondence  to  the  person  specified 
in  accordance  with  the  applicable 
regulation: 

(1)  In  person; 

(2)  By  United  States  Postal  Service;  or 

(3)  By  other  means  of  dispatch  or 
transmission  and  delivery; 

(4)  Provided  that  compliance  with  any 
“submission”  or  “service”  deadline  shall 
be  determined  by  the  date  of  dispatch, 
transmission,  or  mailing  and  not  the 
date  of  receipt. 

Topping-cycle  unit  means  a  unit  in 
which  the  energy  input  to  the  unit  is 
first  used  to  produce  useful  powder, 
including  electricity,  where  at  least 
some  of  the  reject  heat  from  the 
electricity  production  is  then  used  to 
provide  useful  thermal  energy. 

Total  energy  input  means  total  energy 
of  all  forms  supplied  to  a  unit, 
excluding  energy  produced  by  the  unit. 
Each  form  of  energy  supplied  shall  be 
measured  by  the  lower  heating  value  of 
that  form  of  energy  calculated  as 
follows: 

LHV  =  HHV  -  10.55(W  -t-  9H) 

Where; 

LHV  =  lower  heating  value  of  the  form  of 
energy  in  Btu/lb, 
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HHV  =  higher  heating  value  of  the  form  of 
energy  in  Btu/lb, 

W  =  weight  %  of  moisture  in  the  form  of 
energy,  and 

H  =  weight  %  of  hydrogen  in  the  form  of 
energy. 

Total  energy  output  means  the  sum  of 
useful  power  and  useful  thermal  energy 
produced  by  the  unit. 

TR  NOx  Annual  Trading  Program 
means  a  multi-state  NOx  air  pollution 
control  and  emission  reduction  program 
established  by  the  Administrator  in 
accordance  with  siibpart  AAAAA  and 
52.37(a)  of  this  chapter,  as  a  means  of 
mitigating  interstate  transport  of  fine 
particulates  and  NOx 

TR  NOx  Ozone  Season  Trading 
Program  means  a  multi-state  NOx  air 
pollution  control  and  emission 
reduction  program  established  by  the 
Administrator  in  accordance  with . 
subpart  BBBBB  of  this  part  and  52.37(b) 
of  this  chapter,  as  a  means  of  mitigating 
interstate  transport  of  ozone  and  NOx. 

TR  SO2  Group  1  allowance  means  a 
limited  authorization  issued  and 
allocated  by  the  Administrator  under 
this  subpart  to  emit  one  ton  of  SO2 
during  a  control  period  of  the  specified 
calendar  year  for  which  the 
authorization  is  allocated  or  of  any 
calendar  year  thereafter  under  the  TR 
SO2  Group  1  Trading  Program. 

TR  SO2  Group  1  allowance  deduction 
or  deduct  TR  SO2  Group  1  allowances 
means  the  permanent  withdrawal  of  TR 
SO2  Group  1  allowances  by  the 
Administrator  from  a  compliance 
account,  e.g.,  in  order  to  account  for 
compliance  with  the  TR  SO2  Group  1 
emissions  limitation  or  assurance 
provisions. 

TR  SO2  Group  1  allowances  held  or 
hold  TR  SO2  Group  1  allowances  means 
the  TR  SO2  Group  1  allowances  treated 
as  included  in  an  Allowance 
Management  System  account  as  of  a 
specified  point  in  time  because  at  that 
time  they: 

(1)  Have  been  recorded  by  the 
Administrator  in  the  account  or 
transferred  into  the  account  by  a 
correctly  submitted,  but  not  yet 
recorded,  TR  SO2  Group  1  allowance 
transfer  in  accordance  with  this  subpart; 
and 

(2)  Have  not  been  transferred  out  of 
the  account  by  a  correctly  submitted, 
but  not  yet  recorded,  TR  SO2  Group  1 
allowance  transfer  in  accordance  with 
this  subpart. 

TR  SO2  Group  1  emissions  limitation 
means,  for  a  TR  SO2  Group  1  source,  the 
tonnage  of  SO2  emissions  authorized  in 
a  Control  period  by  the  TR  SO2  Group 
1  allowances  available  for  deduction  for 
the  source  under  §  97.624(a)  for  such 
control  period. 


TR  SO2  Group  1  source  means  a 
source  that  includes  one  or  more  TR 
SO2  Group  1  units. 

TR  SO2  Group  1  Trading  Program 
means  a  multi-state  SO2  air  pollution 
control  and  emission  reduction  program 
established  by  the  Administrator  in 
accordance  vvith  this  subpart  and 
52.38(b)  of  this  chapter,  as  a  means  of 
mitigating  interstate  transport  of  fine 
particulates  and  SO2. 

'TR  SO2  Group  1  unit  means  a  unit 
that  is  subject  to  the  TR  SO2  Group  1 
Trading  Program  under  §  97.604. 

Unit  means  a  stationary,  fossil-fuel- 
fired  boiler,  stationary,  fossil-fuel-fired 
combustion  turbine,  or  other  stationary, 
fossil-fuel-fired  combustion  device. 

Unit  operating  day  means  a  calendar 
day  in  which  a  unit  combusts  any  fuel. 

Unit  operating  hour  or  hour  of  unit 
operation  means  an  hour  in  which  a 
unit  combusts  any  fuel. 

Useful  power  means  electricity  or 
mechanical  energy  that  a  unit  makes 
available  for  use,  excluding  any  such 
energy  used  in  thd  power  production 
process  (which  process  includes,  but  is 
not  limited  to,  any  on-site  processing  or 
treatment  of  fuel  combusted  at  the  unit 
and  any  on-site  emission  controls).  ' 

Useful  thermal  energy  means  thermal 
energy  that  is: 

(1)  Made  available  to  an  industrial  or 
commercial  process  (not  a  power 
production  process),  excluding  any  heat 
contained  in  condensate  return  or 
makeup  water; 

(2)  Used  in  a  heating  application  (e.g., 
space  heating  or  domestic  hot  water 
heating);  or 

(3)  Used  in  a  space  cooling 
application  (i.e.,  in  an  absorption 
chiller). 

Utility  power  distribution  system 
means  the  portion  of  an  electricity  grid 
owned  or  operated  by  a  utility  and 
dedicated  to  delivering  electricity  to 
customers. 

§97.603  Measurements,  abbreviations, 
and  acronyms. 

Measurements,  abbreviations,  and 
acronyms  used  in  this  subpart  are 
defined  as  follows: 

Btu — British  thermal  unit 
CO2 — carbon  dioxide 
H2C) — water 
hr — hour 

kW — kilowatt  electrical 

kWh — kilowatt  hour 

lb — pound 

mmBtu — million  Btu 

MWe — megawatt  electrical 

MWh — megawatt  hour 

NOx — nitrogen  oxides 

O2 — oxygen 

ppm — parts  per  million 

scfh — standard  cubic  feet  per  hour 

SO2 — sulfur  dioxide 


yr — year 

§97.604  Applicability. 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section: 

(1)  The  following  units  in  a  State  shall 
be  TR  SO2  Group  1  units,  and  any 
source  that  includes  one  or  more  such 
units  shall  be  a  TR  SO2  Group  1  source, 
subject  to  the  requirements  of  this 
subpart:  Any  stationary,  fossil-fuel-fired 
boiler  or  stationary,  fossil-fuel-fired, 
combustion  turbine  serving  at  any  time, 
since  the  later  of  November  15,  1990  or 
the  start-up  of  the  unit’s  combustion 
chamber,  a  generator  with  nameplate 
capacity  of  more  than  25  MWe 
producing  electricity  for  sale. 

(2)  If  a  stationary  boiler  or  stationary 
combustion  turbine  that,  under 
paragraph  (a)(1)  of  this  section,  is  not  a 
TR  SO2  Group  1  unit  begins  to  combust 
fossil  fuel  or  to  serve  a  generator  with 
nameplate  capacity  of  more  than  25 
MWe  producing  electricity  for  sale,  the 
unit  shall  become  a  TR  SO2  Group  1 
unit  as  provided  in  paragraph  (a)(1)  of 
this  section  on  the  first  date  on  which 
it  both  combusts  fossil  fuel  and  serves 
such  generator. 

(b)  Any  unit  in  a  State  that  otherXvise 
is  a  TR  SO2  Group  1  unit  under 
paragraph  (a)  of  this  section  and  that 
meets  the  requirements  set  forth  in 
paragraph  (b)(lKi),  (b)(2)(i),  or  (b)(2)(ii) 
of  this  section  shall  not  be  a  TR  SO2 
Group  1  unit: 

(l)(i)  Any  unit: 

(A)  Qualifying  as  a  cogeneration  unit 
during  the  later  of  1990  or  the  12-month 
period  starting  on  the  date  the  unit  first 
produces  electricity  and  continuing  to 
qualify  as  a  cogeneration  unit;  and 

(B)  Not  serving  at  any  time,  since  the 
later  of  November  15, 1990  or  the  start¬ 
up  of  the  unit’s  combustion  chamber,  a 
generator  with  nameplate  capacity  of 
more  than  25  MWe  supplying  in  any 
calendar  year  more  than  one-third  of  the 
unit’s  potential  electric  output  capacity 
or  219,000  MWh,  whichever  is  greater, 
to  any  utility  power  distribution  system 
for  sale. 

(ii)  If  a  unit  qualifies  as  a  cogeneration 
unit  during  the  later  of  1990  or  the  12- 
month  period  starting  on  the  date  the 
unit  first  produces  electricity  and  meets 
the  requirements  of  paragraphs  (b)(l)(i) 
of  this  section  for  at  least  one  calendar 
year,  but  subsequently  no  longer  meets 
such  qualification  and  requirements,  the 
unit  sWl  become  a  TR  SO2  Group  1 
unit  starting  on  the  earlier  of  January*! 
after  the  first  calendar  year  during 
which  the  unit  first  no  longer  qualifies 
as  a  cogeneration  unit  or  January  1  after 
the  first  calendar  year  during  which  the 
unit  no  longer  meets  the  requirements  of 
paragraph  (b)(l)(i)(B)  of  this  section. 
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(2Ki)  Any  unit  commencing  operation 
before  January  1,  1985: 

(A)  Qualifying  as  a  solid  waste 
incineration  unit  during  the  later  of 
1990  or  the  12-month  period  starting  on 
the  date  the  unit  first  produces 
electricity  and  continuing  to  qualify  as 
a  solid  waste  incineration  unit;  and 

(B)  With  an  average  apnual  fuel 
consumption  of  fossil  fuel  for  1985- 
1987  less  than  20  percent  (on  a  Btu 
basis)  and  an  average  annual  fuel 
consumption  of  fossil  fuel  for  any  3 
consecutive  calendar  years  after  1990 
less  than  20  percent  (on  a  Btu  basis). 

(ii)  Any  unit  commencing  operation 
on  or  after  January  1,  1985: 

(A)  Qualifying  as  a  solid  waste 
incineration  unit  during  the  later  of 
1990  or  the  12-month  period  starting  on 
the  date  the  unit  first  produces 
electricity  and  continuing  to  qualify  as 
a  solid  waste  incineration  unit;  and 

(B)  With  an  average  annual  fuel 
consumption  of  fossil  fuel  for  the  first 
3  calendar  years  of  operation  less  than 
20  percent  (on  a  Btu  basis)  and  an 
average  annual  fuel  consumption  of 
fossil  fuel  for  any  3  consecutive 
calendar  years  after  1990  less  than  20 
percent  (on  a  Btu  basis). 

-  (iii)  If  a  unit  qualifies  as  a  solid  waste 
incineration  unit  during  the  later  of 
1990  or  the  12-month  period  starting  on 
the  date  the  unit  first  produces 
electricity  and  meets  the  requirements 
of  paragraph  (b)(2)(i)  or  (ii)  of  this 
section  for  at  least  3  consecutive 
calendar  years,  but  subsequently  no 
longer  meets  such  qualification  and 
requirements,  the  unit  shall  become  a 
TR  SO2  Group  1  unit  starting  on  the 
earlier  of  January  1  after  the  first 
calendar  year  during  which  the  unit  first 
no  longer  qualifies  as  a  solid  waste 
incineration  unit  or  January  1  after  the 
first  3  consecutive  calendar  years  after 
1990  for  which  the  unit  has  an  average 
annual  fuel  consumption  of  fossil  fuel  of 
20  percent  or  more. 

(c)  A  certifying  official  of  an  owner  or 
operator  of  any  unit  or  other  equipment 
may  submit  a  petition  (including  any 
supporting  documents)  to  the 
Administrator  at  any  time  for  a 
determination  concerning  the 
applicability,  under  paragraphs  (a)  and 
(b)  of  this  section,  of  the  TR  SO2  Group 
1  Trading  Program  to  the  unit  or 'other 
equipment. 

(1)  Petition  content.  The  petition  shall 
be  in  writing  and  include  the 
identification  of  the  unit  or  other 
equipment  and  the  relevant  facts  about 
the  unit  or  other  equipment.  The 
petition  and  any  other  documents 
provided  to  the  Administrator  in 
connection  with  the  petition  shall 
include  the  following  certification 


statement,  signed  by  the  certifying 
official:  “I  am  authorized  to  make  this 
submission  on  behalf  of  the  owners  and 
operators  of  the  unit  or  other  equipment 
for  which  the  submission  is  made.  I 
certify  under  penalty  of  law  that  I  have 
personally  examined,  and  am  familiar 
with,  the  statements  and  information 
submitted  in  this  document  and  all  its 
attachments.  Based  on  my  inquiry  of 
those  individuals  with  primary 
responsibility  for  obtaining  the 
information,  I  certify  that  the  statements 
and  information  are  to  the  best  of  my 
knowledge  and  belief  true,  accurate,  and 
complete.  I  am  aware  that  there  are 
significant  penalties  for  submitting  false 
statements  and  information  or  omitting 
required  statements  and  information, 
including  the  possibility  of  fine  or 
imprisonment.” 

(2)  Response.  The  Administrator  will 
issue  a  written  response  to  the  petition 
and  may  request  supplemental 
information  determined  by  the 
Administrator  to  be  relevant  to  such 
petition.  The  Administrator’s 
determination  concerning  the 
applicability,  under  paragraphs  (a)  and 
(b)  of  this  section,  of  the  TR  SO2  Group 
1  Trading  Program  to  the  unit  or  other 
equipment  shall  be  binding  on  any 
permitting  authority  unless  the 
Admini.strator  determines  that  the 
petition  or  other  documents  or 
information  provided  in  connection 
with  the  petition  contained  significant, 
relevant  errors  or  omissions. 

§  97.605  Retired  unit  exemption. 

(a)(1)  Any  TR  SO2  Group  1  unit  that 
is  permanently  retired  and  is  not  a  TR 
SO2  Group  1  opt-in  unit  shall  be  exempt 
from  §  97.606(b)  and  (c)(1),  §  97.624, 
and  §§  97.630  through  97.635. 

(2)  The  exemption  under  paragraph 
(a)(1)  of  this  section  shall  become 
effective  the  day  on  which  the  TR  SO2 
Group  1  unit  is  permanently  retired. 
Within  30  days  of  the  unit’s  permanent 
retirement,  the  designated 
representative  shall  submit  a  statement 
to  the  Administrator.  The  statement 
shall  state,  in  a  format  prescribed  by  the 
Administrator,  that  the  unit  was 
permanently  retired  on  a  specified  date 
and  will  comply  with  the  requirements 
of  paragraph  (h)  of  this  section. 

(d)  Special  provisions.  (1)  A  unit 
exempt  under  paragraph  (a)  of  this 
section  shall  not  emit  any  SO2,  starting 
on  the  date  that  the  exemption  takes 
effect. 

(2)  For  a  period  of  5  years  from  the 
date  the  records  are  created,  the  owners 
and  operators  of  a  unit  exempt  under 
paragraph  (a)  of  this  section  shall  retain, 
at  the  source  that  includes  the  unit, 
records  demonstrating  that  the  unit  is 


permanently  retired.  The  5-year  period 
for  keeping  records  may  be  extended  for 
cause,  at  any  time  before  the  end  of  the 
period,  in  writing  hy  the  Admini.strator. 
The  owners  and  operators  hear  the 
burden  of  proof  that  the  unit  is' 
permanently  retired. 

(3)  The  owners  and  operators  and,  to 
the  extent  applicable,  the  designated 
representative  of  a  unit  exempt  under 
paragraph  (a)  of  this  section  shall 
comply  with  the  requirements  of  the  TR 
SO2  Group  1  Trading  Program 
concerning  all  periods  for  which  the 
exemption  is  not  in  effect,  even  if  such 
requirements  arise,  or  must  be  complied 
with,  after  the  exemption  takes  effect. 

(4)  A  unit  exempt  under  paragraph  (a) 
of  this  section  shall  lose  its  exemption 
on  the  first  date  on  which  the  unit 
resumes  operation.  Such  unit  shall  be 
treated,  for  purpo.ses  of  applying 
allocation,  monitoring,  reporting,  and 
recordkeeping  requirements  under  this 
subpart,  as  a  unit  that  commences 
commercial  operation  on  the  first  date 
on  which  the  unit  resumes  operation. 

§97.606  Standard  requirements. 

(a)  Designated  representative 
requirements.  The  owners  and  operators 
shall  comply  with  the  requirement  to 
have  a  designated  representative,  and 
may  have  an  alternate  designated 
representative,  in  accordance  with 

§§  97.613  through  97.618. 

(b)  Emissions  monitoring,  reporting, 
and  recordkeeping  requirements.  (1) 

The  owners  and  operators,  and  the 
designated  representative,  of  each  TR 
SO2  Group  1  source  and  each  TR  SO2 
Group  1  unit  at  the  source  shall  comply 
with  the  monitoring,  reporting,  and 
recordkeeping  requirements  of  §§  97.630 
.through  97.685. 

(2)  The  emissions  data  determined  in 
accordance  with  §§  97.630  through 
97.635  shall  be  used  to  calculate 
allocations  of  TR  SO2  Group  1 
allowances  under  §§  97.611(a)(2)  and  (b) 
and  97.612  and  to  determine 
compliance  with  the  TR  SO2  Group  1 
emissions  limitation  and  assurance 
provisions  under  paragraph  (c)  of  this 
section,  provided  that,  for  each 
monitoring  location  from  which  mass 
emissions  are  reported,  the  mass 
emissions  amount  used  in  calculating 
such  allocations  and  determining  such 
compliance  shall  be  the  mass  emissions 
amount  for  the  monitoring  location 
determined  in  accordance  with 
§§97.630  through  97.635  and  rounded 
to  the  nearest  ton,  with  any  fraction  of 
a  ton  less  than  0.50  being  deemed  to  be 
zero. 

(c)  SO2  emissions  requirements — (1) 
TR  SO2  Group  1  emissions  limitation,  (i) 
As  of  the  allowance  transfer  deadline  for 
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a  control  period,  the  owners  and 
operators  of  each  TR  SO2  Group  1 
source  and  each  TR  SO2  Group  1  unit 
at  the  source  shall  hold,  in  the  source’s 
compliance  account,  TR  SO2  Group  1 
allowances  available  for  deduction  for 
such  control  period  under  §  97.624(a)  in 
an  amount  not  less  than  the  tons  of  total 
SO2  emissions  for  such  control  period 
from  all  TR  SO2  Group  1  units  at  the 
source. 

(ii)  If  a  TR  SO2  Group  1  source  emits 
SO2  during  any  control  period  in  excess 
of  the  TR  SO2  Group  1  emissions 
limitation  set  forth  in  paragraph  (c)(l)(i) 
of  this  section,  then: 

(A)  The  owners  and  operators  of  the 
source  and  each  TR  SO2  Group  1  unit 
at  the  source  shall  hold  the  TR  SO2 
Group  1  allowances  required  for 
deduction  under  §  97.624(d)  and  pay 
any  fine,  penalty,  or  assessment  or 
comply  with  any  other  remedy  imposed, 
for  the  same  violations,  under  .the  Clean 
Air  Act;  and 

(B)  Each  ton  of  such  excess  emissions 
and  each  day  of  such  control  period 
shall  constitute  a  separate  violation  of 
this  subpart  and  the  Clean  Air  Act. 

(2)  TR  SO2  Group  1  assurance 
provisions,  (i)  If  the  total  amount  of  SO2 
emissions  from  all  TR  SO2  Group  1 
units  in  a  State  during  a  control  period 
in  2014  or  any  year  thereafter  exceeds 
the  State  assurance  level  as  described  in 
paragraph  (c)(2)(iii)  of  this  section,  then 
each  owner  whose  share  of  such  SO2 
emissions  during  such  control  period 
exceeds  the  owner’s  assurance  level  for 
the  State  and  such  control  period  shall 
hold,  in  a  compliance  account 
designated  by  the  owner  in  accordance 
with  §  97.625(b)(4)(ii),  TR  SO2  Group  1 
allowances  available  for  deduction  for 
such  control  period  under  §  97. 625(a)  in  . 
an  amount  equal  to  the  product,  as 
determined  by  the  Administrator  in 
accordance  with  §  97.625(b),  of 
multiplving — 

(A)  The  quotient  (rounded  to  the 
nearest  whole  number)  of  the  amount  by 
which  the  owner’s  share  of  such  SO2 
emissions  exceeds  the  owner’s 
assurance  level  divided  by  the  sum  of 
the  amounts,  determined  for  all  such 
owners,  by  which  each  owner’s  share  of 
such  SO2  emissions  exceeds  that 
owner’s  assurance  level;  and 

(B)  The  amount  by  whi'ch  total  SO2 
emissions  for  all  TR  SO2  Group  1  units 
in  the  State  for  such  control  period 
exceed  the  State  assurance  level  as 
determined  in  accordance  with 
paragraph  (c)(2)(iii)  of  this  section. 

(ii)  The  owner  shall  hold  the  TR  SO2 
Group  1  allowances  required  under 
paragraph  (c)(2)(i)  of  this  section,  as  of 
midnight  of  November  1  (if  it  is  a 
business  day),  or  midnight  of  the  first 


business  day  thereafter  (if  November  1 
is  not  a  business  day),  immediately  after 
such  control  period. 

(iii)  The  total  amount  of  SO2 
emissions  from  all  TR  SO2  Group  1 
units  in  a  State  during  a  control  period 
in  2014  or  any  year  thereafter  exceeds 
the  State  assurance  level; 

(A)  If  such  total  amount  of  SO2 
emissions  exceeds  the  sum,  for  such 
control  period,  of  the  State  SO2  Group 
1  trading  budget  and  the  State’s  one- 
year  variability  limit  under  §  97.610(b); 
or 

(B)  If,  with  regard  to  a  control  period 
in  2016  or  any  year  thereafter,  the  sum, 
divided  by  three,  of  such  total  amount 
of  SO2  emissions  and  the  total  amounts 
of  SO2  emissions  from  all  TR  SO2  Group 
1  units  in  the  State  during  the  control 
periods  in  the  immediately  preceding 
two  years  exceeds  the  sum,  for  such 
control  period,  of  the  State  SO2  Group 

1  trading  budget  and  the  State’s  three- 
year  variability  limit  under  §  97.610(b); 

(C)  Provided  that  the  amount  by 

which  such  total  amount  of  SO2 
emissions  exceeds  the  State  assurance 
level  shall  be  the  greater  of  the  amounts 
of  the  exceedance  calculated  under 
paragraph  (c)(2)(iii)(A)  of  this  section 
and  under  paragraph  (c)(2)(iii)(B)  of  this 
section.  ^ 

(iv)  It  shall  not  be  a  violation  of  this 
subpart  or  of  the  Glean  Air  Act  if  the 
total  amount  of  SO2  emissions  from  all 
TR  SO2  Group  1  units  in  a  State  during 
a  control  period  exceeds  the  State 
assurance  level  or  if  an  owner’s  share  of 
total  SO2  emissions  from  the  TR  SO2 
Group  1  units  in  a  State  during  a  control 
period  exceeds  the  owner’s  assurance 
level. 

(v)  To  the  extent  an  owner  fails  to 
hold  TR  SO2  Group  1  allowances  for  a 
control  period  in  accordance  with 
paragraphs  (c)(2)(i)  and  (ii)  of  this 
section, 

(A)  The  owner  shall  pay  any  fine, 
penalty,  or  assessment  or  comply  with 
any  other  remedy  imposed  under  the 
Clean  Air  Act;  and 

(B)  Each  TR  SO2  Group  1  allowance 
that  the  owner  fails  to  hold  for  a  control 
period  in  accordance  with  paragraphs 
(c)(2)(i)  and  (ii)  of  this  section  and  each 
day  of  such  control  period  shall 
constitute  a  separate  violation  of  this 
subpart  and  the  Clean  Air  Act. 

(3)  Compliance  periods.  A  TR  SO2 
Group  1  unit  shall  be  subject  to  the 
requirements:  - 

(^i)  Under  paragraph  (c)(1)  of  this 
section  for  the  control  period  starting  on 
the  later  of  january  1,  2012  or  the 
deadline  for  meeting  the  unit’s  monitor 
certification  requirements  under 
§  97.630(b)  and  for  each  control  period 
thereafter;  arid 


(ii)  Under  paragraph  (c)(2)  of  this 
section  for  the  control  period  starting  on 
the  later  of  January  1,  2014  or  the 
deadline  for  meeting  the  unit’s  monitor 
certification  requirements  under 
§  97.630(b)  and  for  each  control  period 
thereafter. 

(4)  Vintage  of  deducted  allowances.  A 
TR  SO2  Group  1  allowance  shall  not  be 
deducted,  for  coinpliance  with  the 
requirements  under  paragraphs  (c)(1) 
and  (2)  of  this  section,  for  a  control 
period  in  a  calendar  year  before  the  year 
for  which  the  TR  SO2  Group  1 
allowance  was  allocated. 

(5)  Allowance  Management  System 
requirements.  Each  TR  SO2  Group  1 
allowance  shall  be  held  in,  deducted 
from,  or  transferred  into,  out  of,  or 
between  ‘Allowance  Management 
System  accounts  in  accordance  with 
this  subpart. 

(6)  Limited  authorization,  (i)  A  TR 
SO2  Group  1  allowance  is  a  limited 
authorization  to  emit  one  ton  of  SO2  in 
accordance  with  the  TR  SO2  Group  1 
Trading  Program. 

(ii)  Notwithstanding  any  other 
provision  of  this  subpart,  the 
Administrator  has  the  authority  to 
terminate  or  limit  such  authorization  to 
the  extent  the  Administrator  determines 
is  necessary  or  appropriate  to 
implement  any  provision  of  the  Clean 
Air  Act. 

(7)  Property  right.  A  TR  SO2  Group  1 
allowance  does  not  constitute  a  property 
right. 

(d)  Title  V  Permit  requirements.  (1)  No 
title  V  permit  revision  shall  be  required 
for  any  allocation,  holding,  deduction, 
or  transfer  of  TR  SO?  Group  1 
allowances  in  accordance  with  this 
subpart. 

(2)  A  description  of  whether  a  unit  is 
required  to  monitor  and  report  SO2 
emissions  using  a  continuous  emission 
monitoring  system  (under  §§  75.10, 
75.11,  and  75.16  of  this  chapter),  an 
excepted  monitoring  system  (under 
appendix  D  to  part  75  of  this  chapter), 
a  low  mass  emissions  excepted 
monitoring  methodology  (under  §  75.19 
of  this  chapter),  or  an  alternative 
monitoring  system  (under  subpart  E  of 
part  75  of  this  chapter)  in  accordance 
with  §§  97.630  through  97.635  may  be 
added  to,  or  changed  in,  a  title  V  permit 
using  minor  permit  modification 
procedures  in  accordance  with 
§§  70.7(e)(2)  and  71.7(e)(1)  of  this 
^hapter,  provided  that  the  requirements 
applicable  to  the  described  monitoring 
and  reporting  (as  added  or  changed, 
respectively)  are  already  incorporated  in 
such  permit.  This  paragraph  explicitly 
provides  that  the  addition  of,  or  change 
to,  a  unit’s  description  as  described  in 
the  prior  sentence  is  eligible  for  minor 
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permit  modification  procedures  in 
accordance  with  §§  70.7(e)(2)(i)(B)  and 
71.7(eKl)(i)(B)  of  this  chapter. 

(e)  Additional  recordkeeping  and 
reporting  requirements.  (1)  Unless 
otherwise  provided,  the  owners  and 
operators  of  each  TR  SO2  Group  1 
source  and  each  TR  SO2  Group  1  unit 
at  the  source  shall  keep  on  site  at  the 
source  each  of  the  following  documents 
(in  hardcopy  or  electronic  format)  for  a 
period  of  5  years  from  the  date  the 
document  is  created.  This  period  may 
be  extended  for  cause,  at  any  time 
before  the  end  of  5  years,  in  writing  by 
the  Administrator. 

(i)  The  certificate  of  representation 
under  §  97.616  for  the  designated 
representative  for  the  source  and  each 
TR  SO2  Group  1  unit  at  the  source  and 
all  documents  that  demonstrate  the 
truth  of  the  statements  in  the  certificate 
of  representation;  provided  that  the 
certificate  and  documents  shall  be 
retained  on  site  at  the  source  beyond 
such  5-year  period  until  such 
documents  are  superseded  because  of 
the  submission  of  a  new  certificate  of 
representation  under  §  97.616  changing 
the  designated  representative. 

(ii)  All  emissions  monitoring 
information,  in  accordance  with  this 
subpart. 

(iii)  Copies  of  all  reports,  compliance 
certifications,  and  other  submissions  • 
and  all  records  made  or  required  under, 
or  to  demonstrate  compliance  with  the 
requirements  of,  the  TR  SO2  Group  1 
Trading  Program,  including  any 
monitoring  plans  and  monitoring 


system  certification  and  recertification 
applications. 

(2)  The  designated  representative  of  a 
TR  SO2  Group  1  source  and  each  TR 
SO2  Group  1  unit  at  the  source  shall 
make  all  submissions  required  under 
the  TR  SO2  Group  1  Trading  Program, 
including  any  submissions  required  for 
compliance  with  the  TR  SO2  Group  1 
assurance  provisions.  This  requirement 
does  not  change,  create  an  exemption 
from,  or  otherwise  affect  the  responsible 
official  submission  requirements  under 
a  title  V  operating  permit  program  in 
parts  70  and  71  of  this  chapter. 

(f)  Liability.  (1)  Any  provision  of  the 
TR  SO2  Group  1  Trading  Program  that 
applies  to  a  TR  SO2  Group  1  source  or 
the  designated  representative  of  a  TR 
SO2  Group  1  source  shall  also  apply  to 
the  owners  and  operators  of  such  source 
and  of  the  TR  SO2  Group  1  units  at  the 
source. 

(2)  Any  provision  of  the  TR  SO2 
Group  1  Trading  Program  that  applies  to 
a  TR  SO2  Group  1  unit  or  the  designated 
representative  of  a  TR  SO2  Group  1  unit 
shall  also  apply  to  the  owners  and 
operators  of  such  unit. 

(g)  Effect  on  other  authorities.  No 
provision  of  the  TR  SO2  Group  1 
Trading  Program  or  exemption  under 
§  97.605  shall  be  construed  as 
exempting  or  excluding  the  owners  and 
operators,  and  the  designated 
representative,  of  a  TR  SO2  Group  1 
source  or  TR  SO2  Group  1  unit  from 
compliance  with  any  other  provision  of 
the  applicable,  approved  State 


implementation  plan,  a  federally 
enforceable  permit,  or  the  Clean  Air  Act. 

§  97.607  Computation  of  time. 

(a)  Unless  otherwise  stated,  any  time 
period  scheduled,  under  the  TR  SO2 
Group  1  Trading  Program,  to  begin  on 
the  occurrence  of  an  act  or  event  shall 
begin  on  the  day  the  act  or  event  occurs. 

(b)  Unless  otherwise  "stated,  any  time 
period  scheduled,  under  the  TR  SO2 
Group  1  Trading  Program,  to  begin 
before  the  occurrence  of  an  act  or  event 
shall  be  computed  so  that  the  period 
ends  the  day  before  the  act  or  event 
occurs. 

(c)  Unless  otherwise  stated,  if  the  final 
day  of  any  time  period,  under  the  TR 
SO2  Group  1  Trading  Program,  falls  on 

a  weekend  or  a  State  or  Federal  holiday, 
the  time  period  shall  be  extended  to  the 
next  business  day. 

§97.608  Administrative  appeal 
procedures. 

The  administrative  appeal  procedures 
for  decisions  of  the  Administrator  under 
the  TR  SO2  Group  1  Trading  Program 
are  set  forth  in  part  78  of  this  chapter. 

§  97.609  [Reserved] 

§97.610  State  SO2  Group  1  trading 
budgets,  new-unit  set-asides,  ar>d  variability 
limits. 

(a)  The  State  SO2  Group  1  trading 
budgets  and  new-unit  set-asides  for 
allocations  of  TR  SO2  Group  1 
allowances  for  the  control  periods  in 
2012  and  thereafter  are  as  follows; 


1 

i 

State 

SO2  Group  1  trading  budget  | 

(tons)  *  [ 

New-unit  set-aside  (tons) 

For  2012-2013  | 

For  2014  and 
thereafter 

For  2012-2013 

For  2014  and 
thereafter 

Georgia  . . . . . 

233,260 

85,717 

6,998 

2,572 

Illinois  . 

208,957 

151,530 

6,269  ] 

4,546 

Indiana  . .'. . 

400,378 

201,412 

12,011 

6,042 

Iowa  ...; . 

94,052 

86,088 

2,822 

1  2,583 

Kentucky  . 

219,549 

113,844  j 

6,586 

i  3,415 

Michigan . 

251,337 

155,675 

7,540 

4,670 

Missouri . . . 

203,689 

158,764 

6,111 

1  4,763 

New  York  . . . 

66,542 

42,041 

1,996 

1  1,261 

North  Carolina . . . 

111,485 

81,859 

3,345 

2,456 

Ohio  . .*. . 

464,964 

178,307 

13,949 

1  5,349 

Pennsylvania . 

388,612 

141,693 

11,658 

i  4,251 

Tennessee  . 

100,007 

100,007 

3,000 

1  3,000 

Virginia  . 

72,595 

40,785 

2,178 

1,224 

West  Virginia . : . .*. . 

205,422 

119,016 

6,163 

3,570 

Wisconsin . ; . 

96,439 

66,683 

2,893 

2,000 

Total  . 

3,117,288 

1.723,421 

j _ 

1  93,519 

j  51,703 

*  Without  variability  limits. 


(b)  The  States’  one-year  and  three-year  periods  in  2014  and  thereafter  are  as 
variability  limits  for  the  State  SO2  follows: 

Group  1  trading  budgets  for  the  control 
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Georgia  . 

Illinois . 

Indiana  . 

Iowa  . 

Kentucky  . 

Michigan . 

Missouri . 

New  York  . 

North  Carolina 

Ohio  . 

Pennsylvania  . 
Tennessee  .... 

Virginia . 

West  Virginia  . 
Wisconsin . 


One-year  |  Three-year 
variability  limits  variability  limits 


2014  and 
thereafter 
(tons) 

2016  and 
thereafter 
(tons) 

8,572 

4,949 

15,153 

8,749 

20,141 

11,629 

8,609 

4,970 

1 1 ,384 

6,573 

15,568 

8,988 

15,876 

9,166 

4,204 

,  2,427 

8,186 

4,726 

17,831 

10,295 

14,169 

8,181 

10,001 

5,774 

4,079 

2,355 

11,902 

6,871 

6,668 

3,850 

§  97.61 1  Timing  requirements  for  TR  SO2 
Group  1  allowance -allocations. 

(a)  Existing  units.  (1)  TR  SO2  Group  1 
allowances  are  allocated,  for  the  control 
periods  in  2012  and  each  year 
thereafter,  as  set  forth  in  appendix  A  to 
this  subpart.  Listing  a  unit  in  such 
appendix  does  not  constitute  a 
determination  that  the  unit  is  a  TR  SO2 
Group  1  unit,  and  not  listing  a  unit  in 
such  appendix  does  hot  constitute  a 
determination  that  the  unit  is  not  a  TR 
SO2  Group  1  unit. 

(2)  Notwithstanding  paragraph  (a)(1) 
of  this  section,  if  a  unit  listed  in 
appendix  A  to  this  subpart  as  being 
allocated  TR  SO2  Group  1  allowances 
does  not  operate,  starting  after  2011, 
during  the  control  period  in  three 
consecutive  years,  sUch  unit  will  not  be 
allocated  the  TR  SO2  Group  1 
allowances  set  forth  in  appendix  A  to 
this  subpart  for  the  unit  for  the  control 
periods  in  the  seventh  year  after  the  first 
such  year  and  in  each  year  after  that 
seventh  year.  All  TR  SO2  Group  1 
allowances  that  would  otherwise  have 
been  allocated  to  such  unit  will  be 
allocated  to  the  new  unit  set-aside  for 
the  respective  years  involved.  If  such 
unit  resumes  operation,  the 
Administrator  will  allocate  TR  SO2 
Group  1  allowances  to  the  unit  in 
accordance  with  paragraph  (b)  of  this 
section. 

(b)  New  units.  (1)  By  July  1,  2012  and 
July  1  of  each  year  thereafter,  the 
Administrator  will  calculate  the  TR  SO2 
Group  1  allowance  allocation  for  each 
TR  SO2  Group  1  unit,  in  accordance 
with  §97.612,  for  the  control  period  in 
the  year  of  the  applicable  calculation 
deadline  under  this  paragraph  and  will 
promulgate  a  notice  of  availability  of  the 
results  of  the  calculations. 

(2)  For  each  notice  of  data  availability 
required  in  paragraph  (b)(T)  of  this 


section,  the  Administrator  will  provide 
an  opportunity  for  submission  of 
objections  to  the  calculations  referenced 
in  such  notice. 

(i)  Objections  shall  be  submitted  by 
the  deadline  specified  in  such  notice 
and  shall  be  limited  to  addressing 
whether  the  calculations  are  in 
accordance  with  §  97.612  and 

§§  97.606(b)(2)  and  97.630  through 
97.635. 

(ii)  The  Administrator  will  adjust  the 
calculations  to  the  extent  necessary  to 
ensure  that  they  are  in  accordance  with 
the  provisions  referenced  in  paragraph 
(b)(2)(i)  of  this  section.  By  September  1 
immediately  after  the  promulgation  of 
such  notice,  the  Administrator  will 
promulgate  a  notice  of  availability  of 
any  adjustments  that  the  Administrator 
determines  to  be  necessary  and  the 
reasons  for  accepting  or  rejecting  any 
objections  submitted  in  accordance  with 
paragraph  (b)(2)(i)  of  this  section. 

(c)  Units  that  are  not  TR  SO2  Group 
1  units.  For  each  control  period  in  2012 
and  thereafter,  if  the  Administrator 
determines  that  TR  SO2  Group  1 
allowances  were  allocated  under 
paragraph  (a)  of  this  section  for  the 
control  period  to  a  recipient  that  is  not 
actually  a  TR  SO2  Group  1  unit  under 
§  97.604  as  of  January  1,  2012  or  whose 
deadline  for  meeting  monitor 
certification  requirements  under 
§  97.630(b)(1)  and  (2)  is  after  January  1, 
2012  or  if  the  Administrator  determines 
that  TR  SO2  Group  1  allowances  were 
allocated  under  paragraph  (b)  of  this 
section  and  §  97.612  for  the  control 
period  to  a  recipient  that  is  not  actually 
a  TR  SO2  Group  1  unit  under  §  97.604 
as  of  January  1  of  the  control  period, 
then  the  Administrator  will  notify  the 
designated  representative- and- will  act  in 
-  accordance  with  the  fol  lowing  ‘  ‘ 
procedures: '  '  '‘i-  '  >' 


(1)  Except  as  provided  in  paragraph 
(c)(2)  or  (3)  of  this  section,  the 
Administrator  will  not  record  such  TR 
SO2  Group  1  allowances  under  §97.621. 

.(2)  If  the  Administrator  already 
recorded  such  TR  SO2  Group  1 
allowances  under  §  97.621  and  if  the 
Administrator  makes  such 
determination  before  making  deductions 
for  the  source  that  includes  such 
recipient  under  §  97.624(b)  for  such 
control  period,  then  the  Administrator 
will  deduct  from  the  account  in  which 
such  TR  SO2  Group  1  allowances  were 
recorded  an  amount  of  TR  SO2  Group  1 
allowances  allocated  for  the  same  or  a 
prior  control  period  equal  to  the  amount 
of  such  already  recorded  TR  SO2  Group 
1  allowances'.  The  authorized  account 
representative  shall  ensure  that  there  are 
sufficient  TR  SO2  Group  1  allowances  in 
such  account  for  completion  of  the 
deduction. 

(3)  If  the  Administrator  already 
recorded  such  TR  SO2  Group  1 
allowances  under  §  97.621  and  if  the 
Administrator  makes  such 
determination  after  making  deductions 
for  the  source  that  includes  such 
recipient  under  §  97.624(b)  for  such 
control  period,  then  the  Administrator 
will  not  make  any  deduction  to  take 
account  of  such  already  recorded  TR 
SO2  Group  1  allowances. 

(4)  The  Administrator  will  transfer  the 

TR  SO2  Group  1  allowaiices  that  are  not 
recorded,  or  that  are  deducted,  in 
accordance  with  paragraphs  (c)(1)  and 
(2)  of  this  section  to  the  new  unit  set- 
aside,  for  the  State  in  which  such 
recipient  is  located,  for  the  control 
period  in  the  year  of  such  transfer  if  the 
notice  required  in  paragraph  (b)(1)  of 
this  section  for  the  control  period  in  that 
year  has  not  been  promulgated  or,  if 
such  notice  has  been  promulgated,  in 
the  next  ye^T.'  ‘  ■  -  ' 
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§97.612  TR  SO2  Group  1  allowance 
allocations  for  new  units. 

(a)  For  each  control  period  in  2012 
and  thereafter,  the  Administrator  will 
allocate,  in  accordance  with  the 
following  procedures,  TR  SO2  Group  1 
allowances  to  TR  SO2  Group  1  units  in 
a  State  that  are  not  listed  in  appendix 
A  to  this  subpart,  to  TR  SO2  Group  1 
units  that  are  so  listed  and  whose 
allocation  of  SO2  Group  1  allowances 
for  such  control  period  is  covered  by 
§  97.611  (c)(1)  or  (2),  and  to  TR  SO2 
Group  1  units  that  are  so  listed  and, 
pursuant  to  §  97.611(a)(2),  are  not 
allocated  TR  SO2  Group  1  allowances 
for  such  control  period  but  that  operate 
during  the  immediately  preceding 
control  period: 

(1)  The  Administrator  will  establish  a 
separate  new  unit  set-aside  for  each 
State  for  each  control  period  in  a  given 
year.  Each  new  unit  set-aside  will  be 
allocated  TR  SO2  Group  1  allowances  in 
an  amount  equal  to  the  applicable 
amount  of  tons  of  SO2  emissions  as  set 
forth  in  §  97.610(a).  Each  new  unit  set- 
aside  will  be  allocated  additional  TR 
SO2  Group  1  allowances  in  accordance 
with  §97.61 1(a)(2)  and  (c)(4). 

(2)  The  designated  representative  of 
such  TR  SO2  Group  1  unit  may  submit 
to  the  Administrator  a  request,  in  a 
format  prescribed  by  the  Administrator, 
to  be  allocated  TR  SO2  Group  1 
allowances  for  a  control  period,  .starting 
with  the  later  of  the  control  period  in 
2012,  the  first  control  period  after  the 
control  period  in  which  the  TR  SQt 
Group  1  unit  commences  commercial 
operation  (for  a  unit  not  listed  in 
appendix  A  to  this  subpart),  or  the  first 
control  period  after  the  control  period  in 
which  the  unit  resumes  operation  (for  a 
unit  listed  in  appendix  A  of  this 
subpart)  and  for  each  subsequent 
control  period. 

(i)  The  request  must  be  submitted  on 
or  before  May  1  of  the  first  control 
period  for  which  TR  SO2  Group  1 

I  allowances  are  sought  and  after  the  date 
on  which  the  TR  SO2  Group  1  unit 
commences  commercial  operation  (for  a 
unit  not  listed  in  appendix  A  of  this 
subpart)  or  on  which  the  unit  resumes 
operation  (for  a  unit  listed  in  appendix 
A  of  this  subpart). 

(ii)  For  each  control  period  for  which 
an  allocation  is  sought,  the  request  must 
be  for  TR  SO2  Group  1  allowances  in  an 
amount  equal  to  the  unit’s  total  tons  of 
s  SO2  emissions  during  the  immediately 
1  preceding  control  period. 

[  (3)  The  Administrator  will  review 

^  each  TR  SO2  Group  1  allowance 
allocation  request  under  paragraph 
I  (a)(2)  of  this  section  and  will  accept  the 
request  only  if  it  meets  tl?e  requirements 
of  paragraph  (a)(2)  of  this  section.  The 


Administrator  will  allocate  TR  SO2 
Group  1  allowances  for  each  control 
period  pursuant  to  an  accepted  request 
as  follows: 

(i)  After  May  1  of  such  control  period, 
the  Administrator  will  determine  the 
sum  of  the  TR  SO2  Group  1  allowances 
requested  in  all  accepted  allowance 
allocation  requests  for  such  control 
period. 

(ii)  If  the  amount  of  TR  SO2  Group  1 
allowances  in  the  new  unit  set-aside  for 
such  control  period  is  greater  than  or 
equal  to  the  sum  under  paragraph 
(a)(3)(i)  of  this  section,  then  the 
Administrator  will  allocate  the  amount 
of  TR  SO2  Group  1  allowances  requested 
to  each  TR  SO2  Group  1  unit  covered  by 
an  accepted  allowance  allocation 
request. 

(iii)  If  the  amount  of  TR  SO2  Group  1 
allowances  in  the  new  unit  set-aside  for 
.such  control  period  is  less  than  the  sum 
under  paragraph  (a)(3)(i)  of  this  section, 
then  the  Administrator  will  allocate  to 
each  TR  SO2  Group  1  unit  covered  by 
an  accepted  allowance  allocation 
request  the  amount  of  the  TR  SO2  Group 
1  allowances  requested,  multiplied  by 
the  amount  of  TR  SO2  Group  1 
allowances  in  the  new  unit  set-aside  for 
such  control  period,  divided  by  the  sum 
determined  under  paragraph  (a)(3)(i)  of 
this  section,  and  rounded  to  the  nearest 
allowance. 

(iv)  The  Administrator  will  notify,  ^ 
through  the  promulgation  of  the  notices 
of  data  availability  described  in 

§  97.611(b),  each  designated 
representative  that  submitted  an 
allowance  allocation  request  of  the 
amount  of  TR  SO2  Group  1  allowances 
(if  any)  allocated  for  such  control  period 
to  the  TR  SO2  Group  1  unit  covered  by 
the  request. 

(b)  If,  after  completion  of  the 
procedures  under  paragraph  (a)(4)  of 
this  section  for  a  control  period,  any 
unallocated  TR  SO2  Group  1  allowances 
remain  in  the  new  unit  set-aside  under 
paragraph  (a)  of  this  section  for  a  State 
for  such  control  period,  the 
Administrator  will  allocate  to  each  TR 
SO2  Group  1  unit  that  is  in  the  State,  is 
listed  in  appendix  A  to  this  subpart,  and 
continues  to  be  allocated  TR  SO2  Group 
1  allowances  for  such  control  period  in 
accordance  with  §  97.611(a)(2),  an 
amount  of  TR  SO2  Group  1  allowances 
equal  to  the  following:  The  total  amount 
of  such  remaining  unallocated  TR  SO2 
Group  1  allowances  in  such  new  unit 
set-aside,  multiplied  by  the  unit’s 
allocation  under  §  97.611(a)  for  such 
control  period,  divided  by  the 
remainder  of  the  amount  of  tons  in  the 
applicable  State  SO2  Group  1  trading 
budget  minus  the  amount  of  tons  in 


i 


such  new  unit  set-aside,  and  rounded  to 
the  nearest  allowance. 

§  97.61 3  Authorization  of  designated 
representative  and  alternate  designated 
representative.  ' 

(a)  Except  as  provided  under  §97.615, 
each  TR  SO2  Group  1  source,  including 
all  TR  SO2  Group  1  units  at  the  source, 
shall  have  one  and  only  one  designated 
representative,  with  regard  to  all  matters 
under  the  TR  SO2  Group  1  Trading 
Program. 

(1)  The  designated  representative 
shall  be  selected  by  an  agreement 
binding  on  the  owners  and  operators  of 
the  .source  and  all  TR  SO2  Group  1  units 
at  the  source  and  shall  act  in  accordance 
with  the  certification  statement  in 
§97.616(a)(4)(iii). 

(2)  Upon  and  after  receipt  by  the 
Administrator  of  a  complete  certificate 
of  repre.sentation  under  §  97.616: 

(i)  The  designated  representative  .shall 
be  authorized  and  shall  represent  and, 
by  his  or  her  representations,  actions, 
inactions,  or  submissions,  legally  bind 
each  owner  and  operator  of  the  source 
and  each  TR  SO2  Group  1  unit  at  the 
source  in  all  matters  pertaining  to  the 
TR  SO2  Group  1  Trading  Program, 
notwithstanding  any  agreement  between 
the  designated  representative  and  such 
owners  and  operators;  and 

(ii)  The  owners  and  operators  of  the 
.source  and  each  TR  SO2  Group  1  unit 
at  the 'source  shall  be  bound  by  any 
decision  or  order  issued  to  the 
designated  representative  by  the 
Administrator  regarding  the  source  or 
any  such  unit. 

(h)  Except  as  provided  under  §97.615, 
each  TR  SO2  Group  1  source  may  have 
one  and  only  one  alternate  designated 
repre.sentative,  who  may  act  on  behalf  of 
the  designated  representative.  The 
agreement  by  which  the  alternate 
designated  representative  is  selected 
shall  include  a  procedure  for 
authorizing  the  alternate  designated 
repre.sentative  to  act  in  lieu  of  the 
designated  representative. 

(1)  The  alternate  designated 
representative  shall  be  selected  by  an 
agreement  binding  on  the  owners  and 
operators  of  the  source  and  all  TR  SO2 
Group  1  units  at  the  source  and  shall  act 
in  accordance  with  the  certification 
statement  in  §  97.616(a)(4)(iii). 

(2)  Upon  and  after  receipt  by  the 
Administrator  of  a  complete  certificate 
of  representation  under  §  97.616, 

(i)  The  alternate  designated 
representative  shall  be  authorized; 

(ii)  Any  representation,  action, 
inaction,  or  submission  by  the  alternate 
designated  representative  shall  be  > 
deemed  to  be  a  representation,  action. 
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inaction,*or  submission  by  the 
designated  representative;  and 

(iii)  The  owners  and  operators  of  the 
source  and  each  TR  SO2  Group  1  unit 
at  the  source  shall  be  bound  by  any 
decision  or  order  issued  to  the  alternate 
designated  representative  by  the 
Administrator  regarding  the  source  or 
any  such  unit,  (c)  Except  in  this  section, 
§  97.602,  and  §§  97.614  through  97.618, 
whenever  the  term  “designated 
representative”  is  used  in  this  subpart, 
the  term  shall  be  construed  to  include 
the  designated  representative  or  any 
alternate  designated  representative. 

§  97.61 4  Responsibilities  of  designated 
representative  and  alternate  designated 
representative. 

(a)  Except  as  provided  under  §  97.618 
concerning  delegation  of  authority  to 
make  submissions,  each  submission 
under  the  TR  SO2  Group  1  Trading 
Program  shall  be  made,  signed,  and 
certified  by  the  designated 
representative  or  alternate  designated 
representative  for  each  TR  SO2  Group  1 
source  and  TR  SO2  Group  1  unit  for 
which  the  submission  is  made.  Each 
such  submission  shall  include  the 
following  certification  statement  by  the 
designated  representative  or  alternate 
designated  representative;  “I  am 
authorized  to  make  this  submission  on 
behalf  of  the  owners  and  operators  of 
the  source  or  units  for  which  the 
submission  is  made.  I  certify  under 
penalty  of  law  that  1  have  personally 
examined,  and  am  familiar  with,  the 
statements  and  information  submitted 
in  this  document  and  all  its 
attachments.  Based  on  my  inquiry  of 
those  individuals  with  primary 
responsibility  for  obtaining  the 
information,  I  certify  that  the  statements 
and  information  are  to  the  best  of  my 
knowledge  and  belief  true,  accurate,  and 
complete.  I  am  aware  that  there  are 
significant  penalties  for  submitting  false 
statements  and  information  or  omittipg 
required  statements  and  information, 
including  the  possibility  of  fine  or 
imprisonment.” 

(b)  The  Administrator  will  accept  or 
act  on  a  submission  made  for  a  TR  SO2 
Group  1  source  or  a  TR  SO2  Group  1 
unit  only  if  the  submission  has  been 
made,  signed,  and  certified  in 
accordance  with  paragraph  (a)  of  this 
section  and  §97.618. 

§  97.61 5  Changing  designated 
representative  and  alternate  designated 
representative;  changes  in  owners  and 
operators. 

(a)  Changing  designated 
representative.  The  designated 
representative  may  be  changed  at  any 
time  upon  receipt  by  the  Administrator 
of  a  superseding  complete  certificate  of 


representation  under  §  97.616. 
Notwithstanding  any  such  change,  all 
representations,  actions,  inactions,  and 
submissions  by  the  previous  designated 
representative  before  the  time  and  date 
when  the  Administrator  receives  the 
superseding  certificate  of  representation 
shall  be  binding  on  the  new  designated 
representative  and  the  owners  and 
operators  of  the  TR  SO2  Group  1  source 
and  the  TR  SO2  Group  1  units  at  the 
source. 

(b)  Changing  alternate  designated 
representative.  The  alternate  designated 
representative  may  be  changed  at  any 
time  upon  receipt  by  the  Administrator 
of  a  superseding  complete  certificate  of 
representation  under  §  97.616. 
Notwithstanding  any  such  change,  all 
representations,  actions,  inactions,  and 
submissions  by  the  previous  alternate 
designated  representative  before  the 
time  and  date  when  the  Administrator 
receives  the  superseding  certificate  of 
representation  shall  be  binding  on  the 
new  alternate  designated  representative, 
the  designated  representative,  and  the 
owners  and  operators  of  the  TR  SO2 
Group  1  source  and  the  TR  SO2  Group 

1  units  at  the  source. 

(c)  Changes  in  owners  and  operators. 

(1)  In  the  event  an  owner  or  operator  of 
a  TR  SO2  Group  1  source  or  a  TR  SO2 
Group  1  unit  is  not  included  in  the  list 
of  owners  and  operators  in  the 
certificate  of  representation  under 
§'07.616,  such  owner  or  operator  shall 
be  deemed  to  be  subject  to  and  bound 
by  the  certificate  of  representation,  the 
representations,  actions,  inactions,  and 
submissions  of  the  designated 
representative  and  any  alternate 
designated  representative  of  the  source 
or  unit,  and  the  decisions  and  orders  of 
the  Administrator,  as  if  the  owner  oT 
operator  were  included  in  such  list. 

(2)  Within  30  days  after  any  change  in 
the  owners  and  operators  of  a  TR  SO2 
Group  1  source  or  a  TR  SO2  Group  1 
unit,  including  the  addition  of  a  new 
owner  or  operator,  the  designated 
representative  or  any  alternate 
designated  representative  shall  submit  a 
revision  to  the  certificate  of 
representation  under  §  97.616  amending 
the  list  of  owners  and  operators  to 
include  the  change. 

§  97.61 6  Certificate  of  representation. 

(a)  A  complete  certificate  of 
representation  for  a  designated 
representative  or  an  alternate  designated 
representative  shall  include  the 
following  elements  in  a  format 
prescribed  by  the  Administrator: 

(1)  Identification  of  the  TR  SO2  Group 
1  source,  and  each  TR  SO2  Group  1  unit 
at  the  source,  for  which  the  certificate 
of  representation  is  submitted,  > 


including  source  name,  source  category 
and  NAICS  code  (or,  in  the  absence  of 
a  NAICS  code,  an  equivalent  code), 

State,  plant  code,  county,  latitude  and 
longitude,  unit  identification  number 
and  type,  identification  number  and 
nameplate  capacity  (in  MWe  rounded  to 
the  nearest  tenth)  of  each  generator 
served  by  each  such  unit,  and  actual  or 
projected  date  of  commencement  of 
commercial  operation. 

(2)  The  name,  address,  e-mail  address 
(if  any),  telephone  number,  and 
facsimile  transmission  number  (if  any) 
of  the  designated  representative  and  any 
alternate  designated  representative. 

(3)  A  list  of  the  owners  and  operators 
of  the  TR  SO2  Group  1  source  and  of 
each  TR  SO2  Group  1  unit  at  the  source. 

(4)  The  following  certification 
statements  by  the  designated 
representative  and  any  alternate 
designated  representative — 

(i)  “I  certify  that  I  was  selected  as  the 
designated  representative  or  alternate 
designated  representative,  as  applicable, 
by  an  agreement  binding  on  the  owners 
and  operators  of  the  source  and  each  TR 
SO2  Group  1  unit  at  the  source.” 

(ii)  “I  certify  that  I  have  all  the 
necessary  authority  to  carry  out  my 
duties  and  responsibilities  under  the  TR 
SO2  Group  1  Trading  Program  on  behalf 
of  the  owners  and  operators  of  the 
source  and  of  each  TR  SO2  Group  1  unit 
at  the  source  and  that  each  such  owner 
and  operator  shall  be  fully  bound  by  my 
representations,  actions,  inactions,  or 
submissions  and  by  any  order  issued  to 
me  by  the  Administrator  regarding  the 
source  or  unit.” 

(iii)  “Where  there  are  multiple  holders 
of  a  legal  or  equitable  title  to,  or  a 
leasehold  interest  in,  a  TR  SO2  Group  1 
unit,  or  where  a  utility  or  industrial 
customer  purchases  power  from  a  TR 
SO2  Group  1  unit  under  a  life-of-the- 
unit,  firm  power  contractual 
arrangement,  I  certify  that:  I  have  given 
a  written  notice  of  my  sMection  as  the 
‘designated  representative’  or  ‘alternate 
designated  representative’,  as 
applicable,  and  of  the  agreement  by 
which  I  was  selected  to  each  owner  and 
operator  of  the  source  and  of  each  TR 
SO2  Group  1  unit  at  the  source;  and  TR 
SO2  Group  1  allowances  and  proceeds 
of  transactions  involving  TR  SO2  Group 
1  allowances  will  be  deemed  to  be  held 
or  distributed  in  proportion  to  each 
holder’s  legal,  equitable,  leasehold,  or 
contractual  reservation  or  entitlement, 
except  that,  if  such  multiple  holders 
have  expressly  provided  for  a  different 
distribution  of  TR  SO2  Group  1 
allowances  by  contract,  TR  SO2  Group 

1  allowances  and  proceeds  of 
transactions  involving  TR  SO2  Group  1 
allowances  will  be  deemed  to  be  held  or 
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distributed  in  accordance  with  the 
contract.” 

(5)  The  signature  of  the  designated 
representative  and  any  alternate 
designated  representative  and  the  dates 
signed. 

(b)  Unless  otherwise  required  by  the 
Administrator,  documents  of  agreement 
referred  to  in  the  certificate  of 
representation  shall  not  be  submitted  to 
the  Administrator.  The  Administrator 
shall  not  be  under  any  obligation  to 
review  or  evaluate  the  sufficiency  of 
such  documents,  if  submitted. 

§97.617  Objections  concerning 
designated  representative  and  alternate 
designated  representative. 

(a)  Once  a  complete  certificate  of 
representation  under  §97.616  has  been 
submitted  and  received,  the 
Administrator  will  rely  on  the  certificate 
of  representation  unless  and  until  a 
superseding  complete  certificate  of 
representation  under  §  97.616  is 
received  by  the  Administrator. 

(b)  Except  as  provided  in  §  97.615(a) 
or  (b),  no  objection  or  other 
communication  submitted  to  the 
Administrator  concerning  the 
authorization,  or  any  representation, 
action,  inaction,  or  submission,  of  a 
designated  representative  or  alternate 
designated  representative  shall  affect 
any  representation,  action,  inaction,  or 
submission  of  the  designated 
represeqtative  or  alternate  designated 
representative  or  the  finality  of  any 
decision  or  order  by  the  Administrator 
under  the  TR  SOt  Group  1  Trading 
Program. 

(c)  The  Administrator  will  not 
adjudicate  any  private  legal  dispute 
concerning  the  authorization  or  any 
representation,  action,  inaction,  or 
submission  of  any  designated 
representative  or  alternate  designated 
representative,  including. private  legal 
disputes  concerning  the  proceeds  of  TR 
SO2  Group  1  allowance  transfers. 

§  97.61 8  Delegation  by  designated 
representative  and  alternate  designated 
representative. 

(a)  A  designated  representative  may 
delegate,  to  one  or  more  natural  persons, 
his  or  her  authority  to  make  an 
electronic  submission  to  the 
Administrator  provided  for  or  required 
under  this  subpart. 

(b)  An  alternate  designated 
representative  may  delegate,  to  one  or 

^  more  natural  persons,  his  or  her 
authority  to  make- an  electronic 
submission  to  the  Administrator 
provided  for  or  required  under  this 
subpart. 

(c)  In  order  to  delegate  authority  to 
make  an  electronic  submission  to  the 


Administrator  in  accordance  with 
paragraph  (a)  or  (b)  of  this  section,  the 
designated  representative  or  alternate 
designated  representative,  as 
appropriate,  must  submit  to  the 
Administrator  a  notice  of  delegation,  in 
a  format  prescribed  by  the 
Administrator,  that  includes  the 
following  elements: 

(1)  The  name,  address,  e-mail  address, 
telephone  number,  and  facsimile 
transmission  number  (if  any)  of  such 
designated  representative  or  alternate 
designated  representative: 

(2)  The  name,  address,  e-mail  address, 
telephone  number,  and  facsimile 
transmission  number  (if  any)  of  each 
such  natural  person  (referred  to  as  an 
“agent”); 

(3)  For  each  such  natural  person,  a  list 
of  the  type  or  types  of  electronic 
submissions  under  paragraph  (a)  or  (b) 
of  this  section  for  which  authority  is 
delegated  to  him  or  her;  and 

(4)  The  following  certification 
statements  by  such  designated 
representative  or  alternate  designated 
representative: 

(i)  “I  agree  that  any  electronic 
submission  to  the  Administrator  that  is 
made  by  an  agent  identified  in  this 
notice  of  delegation  and  of  a  type  listed . 
for  such  agent  in  this  notice  of 
delegation  and  that  is  made  when  I  am 

a  designated  representative  or  alternate 
designated  representative,  as 
appropriate,  and  before  this  notice  of 
delegation  is  superseded  by  another 
notice  of  delegation  under  40  GFR 
97.618(d)  shall  be  deemed  to  be  an 
electronic  submission  by  me.” 

(ii)  “Until  this  notice  of  delegation  is 
superseded  by  another  notice  of 
delegation  under  40  GFR  97.618(d),  I 
agree  to  maintain  an  e-mail  account  and 
to  notify  the  Administrator  immediately 
of  any  change  in  my  e-mail  address 
unless  all  delegation  of  authority  by  me 
under  40  GFR  97.618  is  terminated.”. 

(d)  A  notice  of  delegation  submitted 
under  paragraph  (c)  of  this  section  shall 
be  effective,  with  regard  to  the 
designated  representative  or  alternate 
designated  representative  identified  in 
such  notice,  upon  receipt  of  such  notice 
by  tbe  Administrator  and  until  receipt 
by  the  Administrator  of  a  superseding 
notice  of  delegation  submitted  by  such 
designated  representative  or  alternate 
designated  representative,  as 
appropriate.  The  superseding  notice  of 
delegation  may  replace  any  previously 
identified  agent,  add  a  new  agent,  or 
eliminate  entirely  any  delegation  of 
authority. 

(e)  Any  electronic  submission  covered 
by  tbe  certification  in  paragraph  (c)(4)(i) 
of  this  section  and  made  in  accordance 
with  a  notice  of  delegation  effective 


under  paragraph  (d)  of  this  section  shall 
be  deemed  to  be  an  electronic 
submission  by  the  designated 
representative  or  alternate  designated 
representative  submitting  such  notice  of 
delegation. 

§97.619  [Reserved] 

§97.620  Establishment  of  Allowance 
Management  System  accounts. 

(a)  Compliance  accounts.  Upon 
receipt  of  a  complete  certificate  of 
representation  under  §  97.616,  the 
Administrator  will  establish  a 
compliance  account  for  the  TR  SO2 
Group  1  source  for  which  the  certificate 
of  repre.sentation  was  submitted,  unless 
the  source  already  has  a  compliance 
account.  The  designated  representative 
and  any  alternate  designated 
representative  of  the  .source  shall  be  the 
authorized  account  representative  and 
the  alternate  authorized  account 
representative  respectively  of  the 
compliance  account. 

(b)  General  accounts — (1)  Application 
for  general  account,  (i)  Any  person  may 
apply  to  open  a  general  account,  for  the 
purpose  of  holding  and  transferring  TR 
SO2  Group  1  allowances,  by  submitting 
to  the  Administrator  a  complete 
application  for  a  general  account.  Such 
application  shall  designate  one  and  only 
one  authorized  account  representative  • 
and  may  designate  one  and  only  one 
alternate  authorized  account 
representative  who  may  act  on  behalf  of 
the  authorized  account  representative. 

(A)  The  authorized  account 
representative  and  alternate  authorized 
account  representative  shall  be  selected 
by  an  agreement  binding  on  the  persons 
who  have  an  ownership  interest  with 
respect  to  TR  SQ2  Group  1  allowances 
held  in  the  general  account. 

(B)  The  agreement  by  which  the 
alternate  authorized  account 
representative  is  selected  shall  include 

a  procedure  for  authorizing  the  alternate 
authorized  account  representative  to  act 
in  lieu  of  the  authorized  account 
representative. 

(ii)  A  complete  application  for  a 
general  account  shall  inclu'de  the 
following  elements  in  a  format 
prescribed  by  the  Administrator: 

(A)  Name,  mailing  address,  e-mail 
address  (if  any),  telephone  number,  and 
facsimile  transmission  number  (if  any) 
of  the  authorized  account  representative 
and  any  alternate  authorized  account 
representative; 

(B)  An  identifying  name  for  the 
general  account; 

(C)  A  list  of  all  persons  subject  to  a 
binding  agreement  for  the  authorized 
account  representative  and  any  alternate 
authorized  account  representative  to 
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represent  their  ownership  interest  with 
respect  to  the  TR  SO2  Group  1 
allowances  held  in  the  general  account; 

(D)  The  following  certification 
statement  by  the  authorized  account 
representative  and  any  alternate 
authorized  account  representative;  “I 
certify  that  I  was  selected  as  the 
authorized  account  representative  or  the 
alternate  authorized  account 
representative,  as  applicable,  by  an 
agreement  that  is  binding  on  all  persons 
who  have  an  ownership  interest  with 
respect  to  TR  SO2  Group  1  allowances 
held  in  the  general  account.  I  certify  that 
I  have  all  the  necessary  authority  to 
carry  out  my  duties  and  responsibilities 
under  the  TR  SO2  Group  1  Trading 
Program  on  behalf  of  such  persons  and 
that  each  such  person  shall  be  fully 
bound  by  my  representations',  actions, 
inactions,  or  submissions  and  by  any 
order  or  decision  issued  to  me  by  the 
Administrator  regarding  the  general 
account.” 

(E)  The  signature  of  the  authorized 
account  representative  and  any  alternate 
authorized  account  representative  and 
the  dates  signed. 

(iii)  Unless  otherwise  required  by  the 
Administrator,  documents  of  agreement 
referred  to  in  the  application  for  a 
general  account  shall  not  be  submitted 
to  the  Administrator.  The  Administrator 
shall  not  be  under  any  obligation  to 
review  or  evaluate  the  sufficiency  of 
such  documents,  if  submitted. 

(2)  Authorization  of  authorized 
account  representative  and  alternate 
authorized  account  representative,  (i) 
Upon  receipt  by  the  Administrator  of  a 
complete  application  for  a  general 
account  under  paragraph  (b)(1)  of  this 
section,  the  Administrator  will  establish 
a  general  account  for  the  person  or 
persons  for  whom  the  application  is 
submitted  and  upon  and  after  such 
receipt  by  the  Administrator: 

(A)  The  authorized  account 
representative  of  the  general  account 
shall  be  authorized  and  shall  represent 
and,  by  his  or  her  representations, 
actions,  inactions,  or  submissions, 
legally  bind  each  person  who  has  an 
ownership  interest  with  respect  to  TR 
SO2  Group  1  allowances  held  in  the 
general  account  in  all  matters  pertaining 
to  the  TR  SO2  Group  1  Trading  Program, 
notwithstanding  any  agreement  between 
the  authorized  account  representative 
and  such  person. 

(B)  Any  alternate  authorized  account 
representative  shall  be  authorized,  and 
any  representation,  action,  inaction,  or 
submission  by  any  alternate  authorized 
account  representative  shall  be  deemed 
to  be  a  representation,  action,  inaction, 
or  submission  by  the  authorized  account 
representative. 


(G)  Each  person  who  has  an 
ownership  interest  with  respect  to  TR 
SO2  Group  1  allowances  held  in  the 
general  account  shall  be  bound  by  any 
order  or  decision  issued  to  the 
authorized  account  representative  or 
alternate  authorized  account 
representative  by  the  Administrator 
regarding  the  general  account,  (ii) 

Except  as  provided  in  paragraph  (b)(5) 
of  this  section  concerning  delegation  of 
authority  to  make  submissions,  each 
submission  concerning  the  general 
account  shall  be  made,  signed,  and 
certified  by  the  authorized  account 
representative  or  any  alternate 
authorized  account  representative  for 
the  persons  having  an  ownership 
interest  with  respect  to  TR  SO2  Group 
1  allowances  held  in  the  general 
account.  Each  such  submission  shall 
include  the  following  certification 
statement  by  the  authorized  account 
representative  or  any  alternate 
authorized  account  representative:  “I  am 
authorized  to  make  this  submission  on 
behalf  of  the  persons  having  an 
ownership  interest  with  respect  to  the 
TR  SO2  Group  1  allowances  held  in  the 
general  account.  1  certify  under  penalty 
of  law  that  I  have  personally  examined, 
and  am  familiar  with,  the  statements 
and  information  submitted  in  this 
document  and  all  its  attachments.  Based 
on  my  inquiry  of  those  individuals  with 
primary  responsibility  for  obtaining  the 
information,  I  certify  that  the  statements 
and  information  are  to  the  best  of  my 
knowledge  and  belief  true,  accurate,  and 
complete.  I  am  aware  that  there  are 
significant  penalties  for  submitting  false 
statements  and  information  or  omitting 
required  statements  and  information, 
including  the  possibility  of  fine  or 
imprisonment.” 

(lii)  Except  in  this  section,  whenever 
the  term  “authorized  account 
representative”  is  used  in  this  subpart, 
the  term  shall  be  construed  to  include 
the  authorized  account  representative  or 
any  alternate  authorized  account 
representative. 

(3)  Changing  authorized  account 
representative  and  alternate  authorized 
account  representative;  changes  in 
persons  with  ownership  interest,  (i)  The 
authorized  account  representative  of  a 
general  account  may  be  changed  at  any 
time  upon  receipt  by  the  Administrator 
of  a  superseding  complete  application 
for  a  general  account  under  paragraph 
(b)(1)  of  this  section.  Notwithstanding 
any  such  change,  all  representations, 
actions,  inactions,  and  submissions  by 
the  previous  authorized  account 
representative  before  the  time  and  date 
when  the  Administrator  receives  the 
superseding  application  for  a  general 
account  shall  be  binding  on  the  new 


authorized  account  representative  and 
the  persons  with  an  ownership  interest 
with  respect  to  the  TR  SO2  Group  1 
allowances  in  the  general  account. 

(ii)  The  alternate  authorized  account 
representative  of  a  general  account  may 
be  changed  at  any  time  upon  receipt  by 
the  Administrator  of  a  superseding 
complete  application  for  a  general 
account  under  paragraph  (b)(1)  of  this 
section.  Notwithstanding  any  such 
change,  all  representations,  actions, 
inactions,  and  submissions  by  the 
previous  alternate  authorized  account 
representative  before  the  time  and  date 
when  the  Administrator  receives  the 
superseding  application  for  a  general 
account  shall  be  binding  on  the  new 
alternate  authorized  account 
representative,  the  authorized  account 
representative,  and  the  persons  with  an 
ownership  interest  with  respect  to  the 
TR  SO2  Group  1  allowances  in  the 
general  account. 

(iii)  (A)  In  the  event  a  person  having 
an  ownership  interest  with  respect  to 
TR  SO2  Group  1  allowances  in  the 
general  account  is  not  included  in  the 
list  of  such  persons  in  the  application 
for  a  general  account,  such  person  shall 
be  deemed  to  be  subject  to  and  bound 
by  the  application  for  a  general  account, 
the  representation,  actions,  inactions, 
and  submissions  of  the  authorized 
account  representative  and  any  alternate 
authorized  account  representative  of  the 
account,  and  the  decisions  and  orders  of 
the  Administrator,  as  if  the  person  were 
included  in  such  list. 

(B)  Within  30  days  after  any  change 
in  the  persons  having  an  ownership 
interest  with  respect  to  SO2  Group  1 
allowances  in  the  general  account, 
including  the  addition  of  a  new  person, 
the  authorized  account  representative  or 
any  alternate  authorized  account 
representative  shall  submit  a  revision  to 
the  application  for  a  general  account 
amending  the  list  of  persons  having  an 
ownership  interest  with  respect  to  the 
TR  S02'Group  1  allowances  in  the 
general  account  to  include  the  change. 

(4)  Objections  concerning  authorized 
account  representative  and  alternate 
authorized  account  representative,  (i) 
Once  a  complete  application  for  a 
general  account  under  paragraph  (b)(1) 
of  this  section  has  been  submitted  and 
received,  the  Administrator  will  rely  on 
the  application  unless  and  until  a 
superseding  complete  application  for  a 
general  account  under  paragraph  (b)(1) 
of  this  section  is  received  by  the 
Administrator. 

(ii)  Except  as  provided  in  paragraph 
(b)(3)(i)  or  (ii)  of  this  section,  no 
objection  or  other  communication 
submitted  to  the  Administrator 
concerning  the  authorization,  or  any 
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representation,  action,  inaction,  or 
submission  of  the  authorized  account 
representative  or  any  alternate 
authorized  account  representative  of  a 
general  account  shall  affect  any 
representation,  action,  inaction,  or 
submission  of  the  authorized  account 
representative  or  any  alternate 
authorized  account  representative  or  the 
finality  of  any  decision  or  order  by  the 
Administrator  under  the  TR  SO2  Group 
1  Trading  Program. 

(iii)  The  Administrator  will  not 
adjudicate  any  private  legal  dispute 
concerning  the  authorization  or  any 
representation,  action,  inaction,  or 
submission  of  the  authorized  account 
representative  or  any  alternate 
authorized  account  representative  of  a 
general  account,  including  private  legal 
disputes  concerning  the  proceeds  of  TR 
SO2  Group  1  allowance  transfers. 

(5)  Delegation  by  authorized  account 
representative  and  alternate  authorized 
account  representative,  (i)  An 
authorized  account  representative  of  a 
general  account  may  delegate,  to  one  or 
more  natural  persons,  his  or  her 
authority  to  make  an  electronic 
submission  to  the  Administrator 
provided  for  or  required  under  this 
subpart. 

(ii)  An  alternate  authorized  account 
representative  of  a  general  account  may 
delegate,  to  one  or  more  natural  persons, 
his  or  her  authority  to  make  an 
electronic  submission  to  the 
Administrator  provided  for  or  required 
under  this  subpart. 

(iii)  In  order  to  delegate  authority  to 
make  an  electronic  submission  to  the 
Administrator  in  accordance  with 
paragraph  (b)(5){i)  or  (ii)  of  this  section, 
the  authorized  account  representative  or 
alternate  authorized  account 
representative,  as  appropriate,  must 
submit  to  the  Administrator  a  notice  of 
delegation,  in  a  format  prescribed  by  the 
Administrator,  that  includes  the 
following  elements: 

(A)  The  name,  address,  e-mail 
address,  telephone  number,  and 
facsimile  transmission  number  (if  any) 
of  such  authorized  account 
representative  or  alternate  authorized 
account  representative; 

(B)  The  name,  address,  e-mail 
address,  telephone  number,  and 
facsimile  transmission  number  (if  any) 
of  each  such  natural  person  (referred  to 
as  an  “agent”); 

(C)  For  each  such  natural  person,  a 
list  of  the  type  or  types  of  electronic 
submissions  under  paragraph  (b)(5)(i)  or 
(ii)  of  this  section  for  which  authority  is 
delegated  to  him  or  her; 

(D)  The  following  certification 
statement  by  such  authorized  account 
representative  or  alternate  authorized 


account  representative:  “I  agree  that  any 
electronic  submission  to  the 
Administrator  that  is  made  by  an  agent 
identified  in  this  notice  of  delegation 
and  of  a  type  listed  for  such  agent  in 
this  notice  of  delegation  and  that  is 
made  when  I  am  an  authorized  account 
representative  or  alternate  authorized 
representative,  as  appropriate,  and 
before  this  notice  of  delegation  is 
superseded  by  another  notice  of 
delegation  under  40  CFR 
97.620(b)(5)(iv)  shall  be  deemed  to  be  an 
electronic  submission  by  me.”;  and 

(E)  The  following  certification 
statement  by  such  authorized  account 
representative  or  alternate  authorized 
account  representative:  “Until  this 
notice  of  delegation  is  superseded  hy 
another  notice  of  delegation  under  40 
CFR  97.620(b)(5)(iv),  I  agree  to  maintain 
an  e-mail  account  and  to  notify  the 
Administrator  imniediately  of  any 
change  in  my  e-mail  address  unless  all 
delegation  of  authority  by  me  under  40 
CFR  97.620(b)(5)  is  terminated.”. 

(iv)  A  notice  of  delegation  submitted 
under  paragraph  (h)(5)(iii)  of  this 
section  shall  be  effective,  with  regard  to 
the  authorized  account  representative  or 
alternate  authorized  account 
representative  identified  in  such  notice, 
upon  receipt  of  such  notice  by  the 
Administrator  and  until  receipt  by  the 
Administrator  of  a  superseding  notice  of 
delegation  submitted  by  such 
authorized  account  representative  or 
alternate  authorized  account 
representative,  as  appropriate.  The 
superseding  notice  of  delegation  may 
replace  any  previously  identified  agent, 
add  a  new  agent,  or  eliminate  entirely 
any  delegation  of  authority. 

(v)  Any  electronic  submission  covered 
by  the  certification  in  paragraph 

(b)(5)(iii)(D)  of  this  section  and  made  in 
accordance  with  a  notice  of  delegation 
effective  under  paragraph  (b)(5)(iv)  of 
this  section  shall  be  deemed  to  be  an 
electronic  submission  by  the  designated 
representative  or  alternate  designated 
representative  submitting  such  notice  of 
delegation. 

(6)(i)  The  authorized  account 
representative  or  alternate  authorized 
account  representative  of  a  general 
account  may  submit  to  the 
Administrator  a  request  to  close  the 
account.  Such  request  shall  include  a 
correctly  submitted  TR  SO2  Group  1 
allowance  transfer  under  §  97.622  for 
any  TR  SO2  Group  1  allowances  in  the 
account  to  one  or  more  other  Allowance 
Management  System  accounts. 

(ii)  If  a  general  account  has  no  TR  SO2 
Group  1  allowance  transfers  to  or  from 
the  account  for  a  12-month  period  or 
longer  and  does  not  contain  any  TR  SO2 
Group  1  allowances,  the  Administrator 


may  notify  the  authorized  account 
representative  for  the  account  that  the 
account  will  be  closed  after  20  business 
days  after  the  notice  is  sent.  The 
account  will  be  closed  after  the  20-day 
period  unless,  before  the  end  of  the  20- 
day  period,  the  Administrator  receives  a 
correctly  submitted  TR  SO2  Group  1 
allowance  transfer  under  §  97.622  to  the 
account  or  a  statement  submitted  by  the 
authorized  account  representative  or 
alternate  authorized  account 
representative  demonstrating  to  the 
satisfaction  of  the  Administrator  good 
cause  as  to  why  the  account  should  not 
be  closed. 

(c)  Account  identification.  The 
Administrator  will  assign  a  unique 
identifying  number  to  each  account 
established  under  paragraph  (a)  or  (b)  of 
this  section. 

(d)  Responsibilities  of  authorized 
account  representative  and  alternate 
authorized  account  representative.  After 
the  establishment  of  an  Allowance 
Management  System  account,  the 
Administrator  will  accept  or  act  on  a 
submission  pertaining  to  the  account, 
including,  but  not  limited  to, 
submissions  concerning  the  deduction 
or  transfer  of  TR  SO2  Group  1 
allowances  in  the  account,  only  if  the 
submission  has  been  made,  signed,  and 
certified  in  accordance  with  §§  97.614(a) 
and  97.618  or  paragraphs  (b)(2)(ii)  and 

(b)(5)  of  this  section. 

§97.621  Recordation  of  TR  SO2  Group  1 
allowance  allocations. 

(a)  By  September  1,  2011,  the 
Administrator  will  record  in  each  TR 
SO2  Group  1  source’s  compliance 
account  the  TR  SO2  Group  1  allowances 
allocated  for  the  TR  SO2  Group  1  units 
at  the  source  in  accordance  with 

§§  97.611(a)  for  the  control  periods  in 
2012,  2013, and  2014. 

(b)  By  June  1,  2012  and  June  1  of  each 
year  thereafter,  the  Administrator  will 
record  in  each  TR  SO2  Group  1  source’s 
compliance  account  the  TR  SO2  Group 

1  allowances  allocated  for  the  TR  SO2 
Group  1  units  at  the  source  in 
accordance  with  §  97.611(a)  for  the 
control  period  in  the  third  year  after  the 
year  of  the  applicable  recordation 
deadline  under  this  paragraph. 

(c)  By  September  1,  2012  and 
September  1  of  each  year  thereafter,  the 
Administrator  .will  record  in  each  TR 
SO2  Group  1  source’s  compliance 
account  the  TR  SO2  Group  1  allowances 
allocated  for  the  TR  SO2  Group  1  units 
at  the  source  in  accordance  with 

§  97.612  for  the  control  period  in  the 
year  of  the  applicable  recordation 
deadline  under  this  paragraph. 

(d)  When  recording  the  allocation  of 
TR  SO2  Group  1  allowances  for  a  TR 
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SO2  Group  1  unit  in  a  compliance 
account,  the  Administrator  will  assign 
each  TR  SO2  Group  1  allowance  a 
unique  identification  number  that  will 
include  digits  identifying  the  year  of  the 
control  period  for  which  the  TR  SOi 
Group  1  allowance  is  allocated. 

§  97.622  Submission  of  TR  SO2  Group  1 
aiiowance  transfers. 

(a)  An  authorized  account 
representative  seeking  recordation  of  a 
TR  SO2  Group  1  allowance  transfer  shall 
submit  the  transfer  to  the  Administrator. 

(b)  A  TR  SO2  Group  1  allow'ance 
transfer  shall  be  correctly  submitted  if: 

(1)  The  transfer  includes  the  following 
elements,  in  a  format  prescribed  by  the 
Administrator: 

(1)  The  account  numbers  established 
by  the  Administrator  for  both  the 
transferor  and  transferee  accounts: 

(ii)  The  serial  number  of  each  TR  SO2 
Group  1  allowance  that  is  in  the 
transferor  account  and  is  to  be 
transferred:  and 

(iii)  The  name  and  signature  of  the 
authorized  account  representative  of  the 
transferor  account  and  the  date  signed: 
and 

(2)  When  the  Administrator  attempts 
to  record  the  transfer,  the  transferor 
account  includes  each  TR  SO2  Group  1 
allowance  identified  by  serial  number  in 
the  transfer. 

§97.623  Recordation  of  TR  SO2  Group  1 
allowance  transfers. 

(a)  Within  5  business  days  (except  as  ‘ 
provided  in  paragraph  (b)  of  this 
section)  of  receiving  a  TR  SO2  Group  1 
allowance  transfer,  the  Administrator 
will  record  a  TR  SO2  Group  1  allowance 
transfer  by  moving  each  TR  SO2  Group 
1  allowance  from  the  transferor  account 
to  the  transferee  account  as  specified  by 
the  request,  provided  that  the  transfer  is 
correctly  submitted  under  §  97.622. 

{b)(l)  A  TR  SO2  Group  1  allowance 
transfer  that  is  submitted  for  recordation 
aftei  the  allowance  transfer  deadline  for 
a  control  period  and  that  includes  any 
TR  SO2  Group  1  allowances  allocated 
for  any  control  period  before  such 
allowance  transfer  deadline  will  not  be 
recorded  until  after  the  Administrator 
completes  the  deductions  under 
§  97.624  for  the  control  period 
immediately  before  such  allowance 
transfer  deadline. 

(2)  A  TR  SO2  Group  1  allowance 
transfer  that  is  submitted  for  recordation 
after  the  deadline  for  holding  TR  SO2 
Group  1  allowances  described  in 
§  97.625(b)(5)  and  that  includes  any  TR 
SO2  Group  1  allowances  allocated  for  a 
control  period  before  the  year  of  such 
deadline  will  not  be  recorded  until  after 
the  Administrator  completes  the 


deductions  under  §  97.625  for  the 
control  period  immediately  before  the 
year  of  such  deadline. 

(c)  Where  a  TR  SO2  Group  1 
allowance  transfer  is  not  correctly 
submitted  under  §  97.622,  the 
Administrator  will  not  record  such 
transfer. 

(d)  Within  5  business  days  of 
recordation  of  a  TR  SO2  Group  1 
allowance  transfer  under  paragraphs  (a) 
and  (b)  of  the  section,  the  Administrator 
will  notify  the  authorized  account 
representatives  of  both  the  transferor 
and  transferee  accounts. 

(e)  Within  10  business  days  of  receipt 
of  a  TR  SO2  Group  1  allowance  transfer 
that  is  not  correctly  submitted  under 

§  97.622,  the  Administrator  will  notify 
the  authorized  account  representatives 
of  both  accounts  subject  to  the  transfer 
of: 

(1)  A  decision  not  to  record  the 
transfer,  and 

(2)  The  reasons  for  such  non¬ 
recordation. 

§  97.624  Compliance  with  TR  SO2  Group  1 
emissions  limitation. 

(a)  Availability  for  deduction  for 
compliance.  TR  SO2  Group  1  allowances 
are  available  to  be  deducted  for 
compliance  with  a  source’s  TR  SO2 
Group  1  emissions  limitation  for  a 
control  period  in  a  given  year  only  if  the 
TR  SO2  Group  1  allowances: 

(1)  Were  allocated  for  the  control 
period  in  the  year  or  a  prior  year;  and 

(2)  Are  held  in  the  source’s 
compliance  account  as  of  the  allowance 
transfer  deadline  for  such  control 
period. 

(b)  Deductions  for  compliance.  After 
the  recordation,  in  accordance  with 
§97.623,  of  TR  SO2  Group  1  allowance 
transfers  submitted  by  the  allowance 
transfer  deadline  for  a  control  period, 
the  Administrator  will  deduct  from  the 
compliance  account  TR  SO2  Group  1 
allowances  available  under  paragraph 
(a)  of  this  section  in  order  to  determine 
whether  the  source  meets  the  TR  SO2 
Group  1  emissions  limitation  for  such 
control  period,  as  follows: 

(1)  Until  the  amount  of  TR  SO2  Group 
1  allowances  deducted  equals  the 
number  of  tons  of  total  SO2  emissions 
from  all  TR  SO2  Group  1  units  at  the 
source  for  such  control  period;  or 

(2)  If  there  are  insufficient  TR  SO2 
Group  1  allowances  to  complete  the 
deductions  in  paragraph  (b)(1)  of  this 
section,  until  no  more  TR  SO2  Group  1 
allowances  available  under  paragraph 
(a)  of  this  section  remain  in  the 
compliance  account. 

(c) (1)  Identification  ofTR  SO2  Group 
1  allowances  by  serial  number.  The 
authorized  account  representative  for  a 


source’s  compliance  account  may 
request  that  specific  TR  SO2  Group  1 
allowances,  identified  by  serial  number, 
in  the  compliance  account  be  deducted 
for  emissions  or  excess  emissions  for  a 
control  period  in  accordance  with 
paragraph  (b)  or  (d)  of  this  section.  In 
order  to  be  complete,  such  request  shall 
be  submitted  to  the  Administrator  by 
the  allowance  transfer  deadline  for  such 
control  period  and  include,  in  a  format 
prescribed  by  the  Administrator,  the 
identification  of  the  TR  SO2  Group  1 
source  and  the  appropriate  serial 
numbers. 

(2)  First-in,  first-out.  The 
Admini.strator  will  deduct  TR  SO2 
Group  1  allowances  under  paragraph  (b) 
or  (d)  of  this  section  from  the  source’s 
compliance  account  in  accordance  with 
a  complete  request  under  paragraph 
(c)(1)  of  this  section  or,  in  the  absence 
of  such  request  or  in  the  case  of 
identification  of  an  insufficient  amount, 
of  TR  SO2  Group  1  allowances  in  such 
request,  on  a  first-in,  first-out  (FIFO) 
accounting  basis  in  the  following  order: 

(i)  Any  TR  SO2  Group  1  allowances 
that  were  allocated  to  the  units  at  the 
source  and  not  transferred  out  of  the 
compliance  account,  in  the  order  of 
recordation;  and  then 

(ii)  Any  TR  SO2  Group  1  allowances 
that  were  allocated  to  any  unit  and 
transferred  to  and  recorded  in  the 
compliance  account  pursuant  to  this 
subpart,  in  the  order  of  recordation. 

(d)  Deductions  for  excess  emissions. 
After  making  the  deductions  for 
compliance  under  paragraph  (b)  of  this 
section  for  a  control  period  in  a  year  in 
which  the  TR  SO2  Group  1  source  has 
excess  emissions,  the  Administrator  will 
deduct  from  the  source’s  compliance 
account  an  amount  of  TR  SO2  Group  1 
allowances,  allocated  for  the  control 
period  in  the  immediately  following 
year,  equal  to  two  times  the  number  of 
tons  of  the  source’s  excess  emissions. 

(e)  Recordation  of  deductions.  The 
Administrator  will  record  in  the 
appropriate  compliance  account  all 
deductions  from  such  an  account  under 
paragraphs  (b)  and  (d)  of  this  section. 

§  97.625  Compliance  with  TR  SO2  Group  1 
assurance  provisions. 

(a)  Availability  for  deduction.  TR  SO2 
Group  1  allowances  are  available  to  be 
deducted  for  compliance  with  the  TR 
SO2  Group  1  assurance  provisions  for  a 
control  period  in  a  given  year  by  an  . ' 

owner  of  one  or  more  TR  SO2  Group  1 
units  in  a  State  only  if  the  TR  SO2 
Group  1  allowances: 

(1)  Were  allocated  for  the  control 
period  in  the  year  or  a  prior  year;  and 

(2)  Are  held  in  a  compliance  account, 
designated  by  the  owner  in  accordance 
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with  paragraph  (b)(4)(ii)  of  this  section, 
of  one  of  the  owner’s  TR  SO2  Group  1 
sources  in  the  State  as  of  the  deadline 
established  in  paragraph  (01(5)  of  this 
section. 

(b)  Deductions  for  compliance.  The 
Administrator  will  deduct  TR  SO2 
Group  1  allowances  available  under 
paragraph  (a)  of  this  section  for 
compliance  with  the  TR  SO2  Group  1 
assurance  provisions  for  a  State  for  a 
control  period  in  a  given  year  in 
accordance  with  the  following 
procedures; 

(1)  By  June  1,  2015  and  June  1  of  each 
year  thereafter,  the  Administrator  will; 

(1)  Calculate,  separately  for  each  State, 
the  total  amount  of  SO2  emissions  from 
all  TR  SO2  Group  1  units  in  the  State 
during  the  control  period  in  the  year 
before  the  year  of  this  calculation 
deadline  and  the  amount,  if  any,  by 
which  such  total  amount  of  NOx 
emissions  exceeds  the  State  assurance 
level  as  described  in  §  97.606(c)(2)(iii); 
and 

(ii)  Promulgate  a  notice  of  availability 
of  the  results  of  the  calculations 
required  in  paragraph  (b)(lj(ij  of  this 
section,  including  separate  calculations 
of  the  SO2  emissions  for  each  TR  SO2 
Group  1  unit  and  of  the  amounts 
described  in  §§  97.606(cK2j(iii)(A)  and 
(B)  for  each  State. 

(2)  The  Administrator  will  provide  an 
opportunity  for  submission  of  objections 
to  the  calculations  referenced  by  each 
notice  described  in  paragraph  (bKlJ  of 
this  section. 

(i)  Objections  shall  be  submitted  by . 
the  deadline  specified  in  such  notice 
and  shall  be  limited  to  addressing 
whether  the  calculations  for  each  TR 
SO2  Group  1  unit  and  each  State  for  the 
control  period  in  the  year  involved  are 
in  accordance  with  §  97.606(cJ(2)(iii) 
and  §§  97.606(b)  and  97.630  through 
97.635. 

(ii)  The  Administrator  will  adjust  the 
calculations  to  the  extent  necessary  to 
ensure  that  they  are  in  accordance  with 
the  provisions  referenced  in  paragraph 
(b)(2)(i)  of  this  section.  By  August  1 
immediately  after  the  promulgation  of 
such  notice,  the  Administrator  will 
promulgate  a  notice  of  availability  of 
any  adjustments  that  the  Administrator 
determines  to  be  necessary  and  the 
reasons  for  accepting  or  rejecting  any 
objections  submitted  in  accordance  with 
paragraph  (b)(2)(i)  of  this  section. 

(3)  For  each  notice  of  data  availability 
required  in  paragraph  (b)(2)(ii)  of  this 

,  section  and  for  any  State  identified  in 
such  notice  as  having  TR  SO2  Group  1 
sources  with  total  SO2  emissions 
exceeding  the  State  assurance  level  for 
a  control  period,  as  described  in 
§97.606(c)(2)(iii); 


(i)  By  August  15  immediately  after  the 
promulgation  of  such  notice,  the 
designated  representative  of  each  TR 
SO2  Group  1  source  in  each  such  State 
shall  submit  a  statement,  in  a  format 
prescribed  by  the  Administrator; 

(A)  Listing  all  the  owners  of  each  TR 
SO2  Group  1  unit  at  the  source, 
explaining  how  the  selection  of  each 
owner  for  inclusion  on  the  list  is 
consistent  with  the  definition  of 
“owner”  in  §  97.602,  and  listing, 
separately  for  each  unit,  the  percentage 
of  the  legal,  equitable,  leasehold,  or 
contractual  reservation  or  entitlement 
for  each  such  owner  as  of  midnight  of 
December  31  of  .the  control  period  in  the 
year  involved;  and 

(B)  For  each  TR  SO2  Group  1  unit  at 
the  source  that  operates  during,  but  is 
allocated  no  TR  SO2  Group  1  allowances 
for,  the  control  period  in  the  year 
involved,  identifying  whether  the  unit  is 
a  coal-fired  boiler,  simple  combustion 
turbine,  or  combined  cycle  turbine  cycle 
and  providing  the  unit’s  allowable  SO2 
emission  rate  for  such  control  period. 

(ii)  By  September  15  immediately 
after  the  promulgation  of  such  notice, 
the  Administrator  will  calculate,  for 
each  such  State  and  each  owner  of  one 
or  more  TR  SO2  Group  1  units  in  the 
State  and  for  the  control  period  in  the 
year  involved,  each  owner’s  share  of  the 
total  SO2  emissions  from  all  TR  SO2 
Group  1  units  in  the  State,  each  owner’s 
assurance  level,  and  the  amount  (if  any) 
of  TR  SO2  Group  1  allowances  that  each 
owner  must  hold  in  accordance  with  the 
calculation  formula  in  §  97.606(c)(2)(i) 
and  will  promulgate  a  notice  of 
availability  of  the  results  of  these 
calculations. 

(iii)  The  Administrator  will  provide 
an  opportunity  for  submission  of 
objections  to  the  calculations  referenced 
by  the  notice  of  data  availability 
required  in  paragraph  (b)(3)(ii)  of  this 
section. 

(A)  Objections  shaH  be  submitted  by 
the  deadline  specified  in  such  notice 
and  shall  be  limited  to  addressing 
whether  the  calculations  for  each  owner 
for  the  control  period  in  the  year 
involved  are  consistent  with  the  SO2 
emissions  for  the  relevant  TR  SO2  Group 
1  units  as  set  forth  in  the  notice  required 
in  paragraph  (b)(2)(ii)  of  this  section,  the 
definitions  of  “owner”,  “owner’s 
assurance  level”,  and  “owner’s  share”  in 
§  97.602,  and  the  calculation  formula  in 
§  97.606(c)(2)(i)  and  shall  not  raise  any 
issues  about  any  data  used  in  the  notice 
of  data  availability  required  in 
paragraph  (b)(2)(ii)  of  this  section. 

(B)  The  Administrator  will  adjust  the 
calculations  to  the  extent  necessary  to 
ensure  that  they  are  consistent  with  the 
data  and  provisions  referenced  in 


paragraph  (b)(3)(iii)(A)  of  this  section. 

By  November  15  immediately  after  the 
promulgation  of  such  notice,  the 
Administrator  will  promulgate  a  notice 
of  availability  of  any  adjustments  that 
the  Administrator  determines  to  be 
necessary  and  the  reasons  for  accepting 
or  rejecting  any  objections  submitted  in 
accordance  with  paragraph  (b)(3)(iii)(A) 
of  this  section. 

(4)  By  December  1  immediately  after 
the  promulgation  of  each  notice  of  data 
availability  required  in  paragraph 
(b)(3)(iii)(B)  of  this  section; 

(i)  Each  owner  identified,  in  such 
notice,  as  owning  one  or  more  TR  SO2 
Group  1  units  in  a  State  and  as  being 
required  to  hold  TR  SO2  Group  1 
allowances  shall  designate  the 
compliance  account  of  one  of  the 
sources  at  which  such  unit  or  units  are 
located  to  hold  such  required  TR  SO2 
Group  1  allowances; 

(ii)  The  authorized  account 
representative  for  the  compliance 
account  designated  under  paragraph 
(b)(4)(i)  of  this  section  shall  submit  to 
the  Administrator  a  statement,  in  a 
format  prescribed  by  the  Administrator, 
making  this  designation. 

(5) (i)  As  of  midnight  of  December  15 
immediately  after  the  promulgation  of 
each  notice  of  data  availability  required 
in  paragraph  (b)(3)(iii)(B)  of  this  section, 
each  owner  described  in  paragraph 
(b)(4)(i)  of  this  section  shall  hold  in  the 
compliance  account  designated  by  the 
owner  in  accordance  with  paragraph 
(b)(4)(ii)  of  this  section  the  total  amount 
of  TR  SO2  Group  1  allowances,  available 
for  deduction  under  paragraph  (a)  of 
this  section,  equal  to  the  amount  the 
owner  is  required  to  hold  as  calculated 
by  the  Administrator  and  referenced  in 
such  notice. 

(ii)  Notwithstanding  the  allowance¬ 
holding  deadline  specified  in  paragraph 
(b)(5)(i)  of  this  section,  if  December  15 
is  not  a  business  day,  then  such 
allowance-holding  deadline  shall  be 
midnight  of  the  first  business  day 
thereafter. 

(6)  After  December  15  (or  the  date 
described  in  paragraph  (b)(5)(ii)  of  this 
section)  immediately  after  the 
promulgation  of  each  notice  of  data 
availability  T'equired  in  paragraph 
(b)(3)(iii)(B)  of  this  section  and  after  the 
recordation,  in  accordance  with 
§97.623,  of  TR  SO2  Group  1  allowance 
transfers  submitted  by  midnight  of  such 
date,  the  Administrator  will  deduct 
from  each  compliance  account 
designated  in  accordance  with 
paragraph  (b)(4)(ii)  of  this  section,  TR 
SO2  Group  1  allowances  available  under 
paragraph  (a)  of  this  section,  as  follows; 

(i)  Until  the  amount  of  TR  SO2  Group 
1  allowances  deducted  equals  the 


45434 


Federal  Register /Vo  1.  75,  No.  147 /Monday,  August  2,  2010 /Proposed  Rules 


amount  that  the  owner  designating  the 
compliance  account  is  required  to  hold 
as  calculated  by  the  Administrator  and 
referenced  in  the  notice  required  in 
paragraph  (b)(3)(iii)(B)  of  this  section;  or 
(ii)  If  there  are  insufficient  TR  SO2 
Group  1  allowances  to  complete  the 
deductions  in  paragraph  (b)(6)(i)  of  this 
section;  until  no  more  TR  SO2  Group  1 
allowances  available  under  paragraph 

(a)  of  this  section  remain  in  the 
compliance  account. 

(7)  Notwithstanding  any  other 
provision  of  this  subpart  and  any 
revision,  made  by  or  submitted  to  the 
Administrator  after  the  promulgation  of 
the  notices  of  data  availability  required 
in  paragraphs  (bK2)(ii)  and  (b)(3)(iii)(B) 
of  this  section  respectively  for  a  control 
period,  of  any  data  used  in  making  the 
calculations  referenced  in  such  notice, 
the  amount  of  TR  SO2  Group  1 
allowances  that  each  owner  is  required 
to  hold  in  accordance  with 
§  97.606(c)(2)(i)  for  the  control  period  in 
the  year  involved  shall  continue  to  be 
such  amount  as  calculated  by  the 
Administrator  and  referenced  in  such 
notice  required  in  paragraph 

(b) (3)(iiiKB)  of  this  section,  except  as 
follows: 

(i)  If  any  such  data  are  revised  by  the 
Administrator  as  a  result  of  a  decision 
in  or  settlement  of  litigation  concerning 
such  data  on  appeal  under  part  78  of 
this  chapter  of  such  notice,  or  on  appeal 
under  section  307  of  the  Clean  Air  Act 
of  a  decision  rendered  under  part  78  of 
this  chapter  on  appeal  of  such  notice, 
then  the  Administrator  will  use  the  data 
as  so  revised  to  recalculate  the  amounts 
of  TR  SO2  Group  1  allowances  that 
owners  are  required  to  hold  in 
accordance  with  the  calculation  formula 
in  §  97.606(c)(2)(i)  for  the  control  period 
in  the  year  involved  with  regard  to  the 
State  involved,  provided  that — 

(A)  With  regard  to  such  litigation 
involving  such  notice  required  in 
paragraph  (b)(2)(ii)  of  this  section,  such 
litigation  under  part  78  of  this  chapter, 
or  the  proceeding  under  part  78  of  this 
chapter  that  resulted  in  the  decision 
appealed  in  such  litigation  under 
section  307  of  the  Clean  Air  Act,  was 
initiated  no  later  than  30,days  after 
promulgation  of  such  notice  fequired  in 
paragraph  (b)(2)(ii)  of  this  section;  and 

(B)  With  regard  to  such  litigation 
involving  such  notice  required  in 
paragraph  (b)(3)(iii)  of  this  section,  such 
litigation  under  part  78  of  this  chapter, 
or  the  proceeding  under  f>art  78  of  this 
chapter  that  resulted  in  the  decision 
appealed  in  such  litigation  under 
section  307  of  the  Clean  Air  Act,  was 
initiated  no  later  than  30  days  after 
promulgation  of  such  notice  required  in 
paragraph  (b)(3)(iii)  of  this  section. 


(ii)  If  any  such  data  are  revised  by  the 
owners  and  operators  of  a  source  whose 
designated  representative  submitted 
such  data  under  paragraph  (b)(3)(i)  of 
this  section,  as  a  result  of  a  decision  in 
or  settlement  of  litigation  concerning 
such  submission,  then  the 
Administrator  will  use  the  data  as  so 
revised  to  recalculate  the  amounts  of  TR 
SO2  Group  1  allowances  that  owners  are 
required  to  hold  in  accordance  with  the 
calculation  formula  in  §  97.606(c)(2)(i) 
for  the  control  period  in  the  year 
involved  with  regard  to  the  State 
involved,  provided  that  such  litigation 
was  initiated  no  later  than  30  days  after 
promulgation  of  such  notice  required  in 
paragraph  (b)(3)(iii)(B)  of  this  section. 

(iii)  If  the  revised  data  are  used  to 
recalculate,  in  accordance  with 
paragraphs  (b)(7)(i)  and  {b)(7)(ii)  of  this 
section,  the  amount  of  TR  SO2  Group  1 
allowances  that  an  owmer  is  required  to 
hold  for  the  control  period  in  the  year 
involved  with  regard  to  the  State 
involved — 

(A)  Where  the  amount  of  TR  SO2 
Group  1  allowances  that  an  owner  is 
required  to  hold  increases  as  a  result  of 
the  use  of  all  such  revised  data,  the 
Administrator  will  establish  a  new, 
reasonable  deadline  on  which  the  owner 
shall  hold  the  additional  amount  of  TR  . 
SO2  Group  1  allowances  in  the 
compliance  account  designated  by  the 
owner  in  accordance  with  paragraph 
(b)(4)(ii)  of  this  section.  The  owner’s 
failure  to  hold  such  additional  amount, 
as  required,  before  the  new  deadline 
shall  not  be  a  violation  of  the  Clean  Air 
Act.  The  owner’s  failure  to  hold  such 
additional  amount,  as  required,  as  of  the 
new  deadline  shall  be  a  violation  of  the 
Clean  Air  Act.  Each  TR  SO2  Group  1 
allowance  that  the  owner  fails  to  hold 
as  required  as  of  the  new  deadline,  and 
each  day  in  the  control  period  in  the 
year  involved,  shall  be  a  separate 
violation  of  the  Clean  Air  Act.  After 
such  deadline,  the  Administrator  will 
make  the  appropriate  deductions  from 
the  compliance  account. 

(B)  For  an  owner  for  which  the 
amount  of  TR  SO2  Group  1  allowances 
required  to  be  held  decreases  as  a  result 
of  the  use  of  all  such  revised  data,  the 
Administrator  will  record,  in  the 
compliance  account  that  the  owner 
designated  in  accordance  with 
paragraph  (b)(4)(ii)  of  this  section,  an 
amount  of  TR  SO2  Group  1  allowances 
equal  to  the  amount  of  the  decrease  to 
the  extent  such  amount  was  previously 
deducted  from  the  compliance  account 
under  paragraph  (b)(6)  of  this  section 
(and  has  not  already  been  restored  to  the 
compliance  account)  for  the  control 
period  in  the  year  involved. 


(C)  Each  TR  SO2  Group  1  allowance 
held  and  deducted  under  paragraph 
(b)(7)(iii)(A)  of  this  section,  or  recorded 
under  paragraph  (b)(7)(iii)(B)  of  this 
section,  as  a  result  of  recalculation  of 
requirements  under  the  TR  SO2  Group 
1  assurance  provisions  for  a  control 
period  in  a  given  year  must  be  a  TR.SO2 
Group  1  allowance  allocated  for  a 
control  period  in  the  same  or  a  prior 
year. 

(c)(1)  Identification  ofTR  SO2  Group 
1  allowances  by  serial  number.  The 
authorized  account  representative  for 
each  source’s  compliance  account 
designated  in  accordance  with 
paragraph  (b)(4)(ii)  of  this  section  may 
request  that  specific  TR  SO2  Group  1 
allowances,  identified  by  serial  number, 
in  the  compliance  account  be  deducted 
in  accordance  with  paragraph  (b)(6)  or 
(7)  of  this  section.  In  order  to  be 
complete,  such  request  shall  be 
submitted  to  the  Administrator  by  the 
allowance-holding  deadline  described 
in  paragraph  (b)(5)  of  this  section  and 
incl.ude,  in  a  format  prescribed  by  the 
Administrator,  the  identification  of  the 
compliance  account  and  the  appropriate 
serial  numbers. 

(2)  First-in,  first-out.  The 
Administrator  will  deduct  TR  SO2 
Group  1  allowances  under  paragraphs 
(b)(6)  and  (7)  of  this  section  from  each 
source’s  compliance  account  designated 
under  paragraph  (b)(4)(ii)  of  this  section 
in  accordance  with  a  complete  request 
under  paragraph  (c)(1)  of  this  section  or, 
in  the  absence  of  such  request  or  in  the 
ca?e  of  identification  of  an  insufficient 
amount  of  TR  SO2  Group  1  allowances 
in  such  request,  on  a  first-in,  first-out 
(FIFO)  accounting  basis  in  the  following 
order: 

(i)  Any  TR  SO2  Group  1  allowances 
that  were  allocated  to  the  units  at  the 
source  and  not  transferred  out  of  the 
compliance  account,  in  the  order  of 
recordation;  and  then 

(ii)  Any  TR  SO2  Group  1  allowances 
that  were  allocated  to  any  unit  and 
transferred  to  and  recorded  in  the 
compliance  account  pursuant  to  this 
subpart,  in  the  order  of  recordation. 

(a)  Recordation  of  deductions.  The 
Administrator  will  record  in  the 
appropriate  compliance  account  all 
deductions  from  such  an  account  under 
paragraph  (b)  of  this  section. 

§97.626  Banking. 

(a)  A  TR  SO2  Group  1  allowance  may 
be  banked  for  future  use  or  transfer  in 

a  compliance  account  or  a  general 
account  in  accordance  with  paragraph 
(b)  of  this  section. 

(b)  Any  TR  SO2  Group  1  allowance 
that  is  held  in  a  compliance  account  or 
a  general  account  will  remain  in  such 
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account  unless  and  until  the  TR  SO2 
Group  1  allowance  is  deducted  or 
transferred  under  §  97.611(c),  §  97.623, 
§97.624,  §97.625,  97.627,  97.628, 

97.642,  or  97.643. 

§  97.627  Account  error. 

The  Administrator  may,  at  his  orJier 
sole  discretion  and  on  his  or  her  own 
motion,  correct  any  error  in  any 
Allowance  Managenient  System 
account.  Within  10  business  days  of 
making  such  correction,  the 
Administrator  will  notify  the  authorized 
account  representative  for  the  account. 

§97.628  Administrator’s  action  on 
submissions. 

(a)  The  Administrator  may  review  and 
conduct  independent  audits  concerning 
any  submission  under  the  TR  SO2 
Group  1  Trading  Program  and  make 
appropriate  adjustments  of  the 
information  in  the  submission. 

(b)  The  Administrator  may  deduct  TR 
SO2  Group  1  allowances  from  or  transfer 
TR  SO2  Group  1  allowances  to  a 
source’s  compliance  account  based  on 
the  information  in  a  submission,  as 
adjusted  under  paragraph  (a)(1)  of  this 
section,  and  record  such  deductions  and 
transfers. 

§97.629  [Reserved] 

§97.630  General  monitoring, 
recordkeeping,  and  reporting  requirements. 

The  owners  and  operators,  and  to  the 
extent  applicable,  the  designated 
representative,  of  a  TR  SO2  Group  1 
unit,  shall  comply  with  the  monitoring, 
recordkeeping,  and  reporting 
requirements  as  provided  in  this  subpart 
and  subparts  F  and  G  of  part  75  of  this 
chapter.  For  purposes  of  applying  such 
requirements,  the  definitions  in  §  97.602 
and  in  §  72.2  of  this  chapter  shall  apply, 
the  terms  “affected  unit,”  “designated 
representative,”  and  “continuous 
emission  monitoring  system”  (or 
“GEMS”)  in  part  75  of  this  chapter  shall 
be  deemed  to  refer  to  the  terms  “TR  SO2 
Group  1  unit,”  “designated 
representative,”  and  “continuous 
emission  monitoring  system”  (or 
“GEMS”)  respectively  as  defined  in 
§  97.602,  and  the  term  “newly  affected 
unit”  shall  be  deemed  to  mean  “newly 
affected  TR  SO2  Group  1  unit.”  The 
owner  or  operator  of  a  unit  that  is  not 
a  TR  SO2  Group  1  unit  but  that  is 
monitored  under  §  75.16(b)(2)  of  this 
chaj*ter  shall  comply  with  the  same 
monitoring,  recordkeeping,  and 
reporting  requirements  as  a  TR  SO2 
Group  1  unit. 

(a)  Requirements  for  installation, 
certification,  and  data  accounting.  The 
owner  or  operator  of  each  TR  SO2  Group 
1  unit  shall:'  •  '  '  '  •  ’ 


(1)  Install  all  monitoring  systems 
required  under  this  subpart  for 
monitoring  SO2  mass  emissions  and 
individual  unit  heat  input  (including  all 
systems  required  to  monitor  SO2 
concentration,  stack  gas  moisture 
content,  stack  gas  flow  rate,  CO2  or  O2 
concentration,  and  fuel  flow  rate,  as 
applicable,  in  accordance  with  §§  75.11 
and  75.16  of  this  chapter); 

(2)  Successfully  complete  all 
certification  tests  required  under 
§  97.631  and  meet  all  other 
requirements  of  this  subpart  and  part  75 
of  this  chapter  applicable  to  the 
monitoring  systems  under  paragraph 
(a)(1)  of  this  section;  and 

(3)  Record,  report,  and  quality-assure 
the  data  from  the  monitoring  systems 
under  paragraph  (a)(1)  of  this  section. 

(b)  Compliance  deadlines.  Except  as 
provided  in  paragraph  (e)  of  this 
section,  the  owner  or  operator  shall 
meet  the  monitoring  system  certification 
and  other  requirements  of  paragraphs 
(a)(1)  and  (2)  of  this  section  on  or  before 
the  following  dates.  The  owner  or 
operator  shall  record,  report,  and 
quality-assure  the  data  from  the 
monitoring  systems  under  paragraph 

(a) (1)  of  this  section  on  and  after  the 
following  dates. 

(1)  For  the  owner  or  operator  of  a  TR 
SO2  Group  1  unit  that  commences 
commercial  operation  before  July  1, 

2011,  by  January  1,  2012. 

(2)  For  the  owner  or  operator  of  a  TR 
SO2  Group  1  unit  that  commences 
commercial  operation  on  or  after  July  1, 
2011,  by  the  later  of  the  following  dates: 

(i)  January  1,  2012;  or 

(ii)  180  calendar  days,  whichever 
occurs  first,  after  the  date  on  which  the 
unit  commences  commercial  operation. 

(3)  For  the  owner  or  operator  of  a  TR 
SO2  Group  1  unit  for  which 
construction  of  a  new  stack  or  flue  or 
installation  of  add-on  SO2  emission 
controls  is  completed  after  the 
applicable  deadline  under  paragraph 

(b) (1)  or  (2)  of  this  section,  by  90  unit 
operating  days  or  180  calendar  days, 
whichever  occurs  first,  after  the  date  on 
which  emissions  first  exit  to  the 
atmosphere  through  the  new'  stack  or 
flue  or  add-on  SO2  emissions  controls. 

(4)  Notwithstanding  the  dates  in 
paragraphs  (b)(1)  and  (2)  of  this  section, 
for  the  owner  or  operator  of  a  unit  for 
which  a  TR  opt-in  application  is 
submitted  and  not  withdrawn  and  is  not 
yet  approved  or  disapproved,  by  the 
date  specified  in  §  97.641(c). 

(5)  Notwithstanding  the  dates  in 
paragraphs  (b)(1)  and  (2)  of  this  section, 
for  the  owner  or  operator  of  a  TR  SO2 
Group  1  opt-in  unit,  by  the  date  on 
w'hich  the  TR  SO2  Group  1  opt-in  unit 


enters  the  TR  SO2  Group  1  Trading 
Program  as  provided  in  §  97.641(h). 

(c)  Reporting  data.  The  owner  or 
operator  of  a  TR  SO2  Group  1  unit  that 
does  not  meet  the  applicable 
compliance  date  set  forth  in  paragraph 
(b)  of  this  section  for  any  monitoring 
system  under  paragraph  (a)(1)  of  this 
section  shall,  for  each  such  monitoring 
system,  determine,  record,  and  report 
maximum  potential  (or,  as  appropriate, 
minimum  potential)  values  for  SO2 
concentration,  stack  gas  flow  rate,  stack 
gas  moisture  content,  fuel  flow  rate,  and 
any  other  parameters  required  to 
determine  SO2  mass  emissions  and  heat 
input  in  accordance  with  §  75.31(b)(2) 
or  (c)(3)  of  this  chapter  or  section  2.4  of 
appendix  D  to  part  75  of  this  chapter,  as 
applicable. 

(d)  Prohibitions.  (1)  No  owner  or 
operator  of  a  TR  SO2  Group  1  unit  shall 
use  any  alternative  monitoring  system, 
alternative  reference  method,  or  any 
other  alternative  to  any  requirement  of 
this  subpart  without  having  obtained 
prior  written  approval  in  accordance 
with  §97.635.  ' 

(2)  No  owner  or  operator  of  a  TR  SO2 
Group  1  unit  shall  operate  the  unit  so 
as  to  discharge,  or  allow  to  be 
discharged,  SO2  emissions  to  the 
atmosphere  without  accounting  for  all 
such  emissions  in  accordance  with  the 
applicable  provisions  of  this  subpart  ’ 
and  part  75  of  this  chapter. 

(3)  No  owner  or  operator  of  a  TR  SO2 
Group  1  unit  shall  disrupt  the 
continuous  emission  monitoring  system, 
any  portion  thereof,  or  any  other 
approved  emission  monitoring  method, 
and  thereby  avoid  monitoring  and 
recording  SO2  mass  emissions 
discharged  into  the  atmosphere  or  heat 
input,  except  for  periods  of 
recertification  or  periods  when 
calibration,  quality  assurance  testing,  or 
maintenance  is  performed  in  accordance 
with  the  applicable  provisions  of  this 
subpart  and  part  75  of  this  chapter. 

(4)  No  owner  or  operator  of  a  TR  SO2 
Group  1  unit  shall  retire  or  permanently 
discontinue  use  of  the  continuous 
emission  monitoring  system,  any 
component  thereof,  or  any  other 
approved  monitoring  system  under  this 
subpart,  except  under  any  one  of  the 
following  circumstances: 

(i)  During  the  period  that  the  unit  is 
covered  by  an  exemption  under  §  97.605 
that  is  in  effect: 

(ii)  The  owmer  or  operator  is 
monitoring  emissions  from  the  unit  with 
another  certified  monitoring  system 
approved,  in  accordance  with  the 
applicable  provisions  of  this  subpart 
and  part  75  of  this  chapter,  by  the 
Administrator  for  use  at  that  unit  that 
provides  emission  data  for  the  same 
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pollutant  or  parameter  as  the  retired  or 
discontinued  monitoring  system;  or 

(iii)  The  designated  representative 
submits  notification  of  the  date  of 
certification  testing  of  a  replacement 
monitoring  system  for  the  retired  or 
discontinued  monitoring  system  in 
accordance  with  §  97.631(dK3)(i). 

(e)  Long-term  cold  storage.  The  owner 
or  operator  of  a  TR  SO2  Group  1  unit  is 
subject  to  the  applicable  provisions  of 
§  75.4(d)  of  this  chapter  concerning 
units  in  long-term  cold  storage. 

§97.631  Initial  monitoring  system 
certification  and  recertification  procedures. 

(a)  The  owner  or  operator  of  a  TR  SO2 
Group  1  unit  shall  be  exempt  firom  the 
initial  certification  requirements  of  this 
section  for  a  monitoring  systeni  under 

§  97.630(a)(1)  if  the  following  conditions 
are-  met: 

(1)  The  monitoring  system  has  been 
previously  certified  in  accordance  with 
part  75  of  this  chapter;  and 

(2)  The  applicable  quality-assurance 
and  quality-control  requirements  of 

§  75.21  of  this  chapter  and  appendices 
B  and  D  to  part  75  of  this  chapter  are 
fully  met  for  the  certified  monitoring 
system  described  in  paragraph  (a)(1)  of 
this  section. 

(b)  The  recertification  provisions  of 
this  section  shall  apply  to  a  monitoring 
system  under  §  97.630(a)(1)  exempt 
from  initial  certification  requirements 
under  paragraph  (a)  of  this  section. 

(c)  [Reserved] 

(d)  Except  as  provided  in  paragraph 
(a)  of  this  section,  the  owner  or  operator 
of  a  TR  SO2  Group  1  unit  shall  comply 
with  the  following  initial  certification 
and  recertification  procedures,  for  a 
continuous  monitoring  system  (i.e.,  a 
continuous  emission  monitoring  system 
and  an  excepted  monitoring  system 
under  appendix  D  to  part  75  of  this 
chapter)  under  §  97.630(a)(1).  The 
owner  or  operator  of  a  unit  that  qualifies 
to  use  the  low  mass  emissions  excepted 
monitoring  methodology  under  §  75.19 
of  this  chapter  or  that  qualifies  to  use  an 
alternative  monitoring  system  under 
subpart  E  of  part  75  of  this  chapter  shall 
comply  with  the  procedures  in 
paragraph  (e)  or  (f)  of  this  section 
respectively. 

(1)  Requirements  for  initial 
certification.  The  owner  or  operator 
shall  ensure  that  each  continuous 
monitoring  system  under  §  97.630(a)(1) 
(including  the  automated  data 
acquisition  and  handling  system) 
successfully  completes  all  of  the  initial 
certification  testing  required  under 
§  75.20  of  this  chapter  by  the  applicable 
deadline  in  §  97.630(b).  In  addition, 
whenever  the  owner  or  operator  installs 
a  monitoring  system  to  meet  the 


requirements  of  this  subpart  in  a 
location  where  no  such  monitoring 
system  was  previously  installed,  initial 
certification  in  accordance  with  §  75.20 
of  this  chapter  is  required. 

(2)  Requirements  for  recertification. 
Whenever  the  owner  or  operator  makes 
a  replacement,  modification,  or  change 
in  any  certified  continuous  emission 
monitoring  system  under  §  97.630(a)(1) 
that  may  significantly  affect  the  ability 
of  the  system  to  accurately  measure  or 
record  SO2  mass  emissions  or  heat  input 
rate  or  to  meet  the  quality-assurance  and 
quality-control  requirements  of  §  75.21 
of  this  chapter  or  appendix  B  to  part  75 
of  this  chapter,  the  owner  or  operator 
shall  recertify  the  monitoring  system  in 
accordance  with  §  75.20(b)  of  this 
chapter.  Furthermore,  whenever  the 
owner  or  operator  makes  a  replacement, 
modification,  or  change  to  the  flue  gas 
handling  system  or  the  unit’s  operation 
that  may  significantly  change  the  stack 
flow  or  concentration  profile,  the  owner 
or  operator  shall  recertify  each 
continuous  emission  monitoring  system 
whose  accuracy  is  potentially  affected 
by  the  change,  in  accordance  with 

§  75.20(b)  of  this  chapter.  Examples  of 
changes  to  a  continuous  emission 
monitoring  system  that  require 
recertification  include:  Replacement  of 
the  analyzer,  complete  replacement  of 
an  existing  continuous  emission 
monitoring  system,  or  change  in 
location  or  orientation  of  the  sampling 
probe  or  site.  Any  fuel  flowmeter  system 
under  §  97.630(a)(1)  is  subject  to  the 
recertification  requirements  in 
§  75.20(g)(6)  of  this  chapter.  . 

(3)  Approval  process  for  initial 
certification  and  recertification.  For 
initial  certification  of  a  continuous 
monitoring  system  under  §  97.630(a)(1), 
paragraphs  (d)(3)(i)  through  (v)  of  this 
section  apply.  For  recertifications  of 
such  monitoring  systems,  paragraphs 
(d)(3)(i)  through  (iv)  of  this  section  and 
the  procedures  in  §§  75.20(b)(5)  and 
(g)(7)  of  this  chapter  (in  lieu  of  the 
procedures  in  paragraph  (d)(3)(v)  of  this 
section)  apply,  provided  that  in 
applying  paragraphs  (d)(3)(i)  through 
(iv)  of  this  section,  the  words 
“certification”  and  “initial  certification” 
are  replaced  by  the  word 
“recertification”  and  the  word  “certified” 
is  replaced  by  with  the  word 
“recertified”. 

(i)  Notification  of  certification.  The 
designated  representative  shall  submit 
to  the  appropriate  EPA  Regional  Office 
and  the  Administrator  written  notice  of 
the  dates  of  certification  testing,  in 
accordance  with  §  97.633. 

(ii)  Certification  application.  The 
designated  representative  shall  submit 
to  the  Administrator  a  certification 


application  for  each  monitoring  system. 

A  complete  certification  application 
shall  include  the  information  specified 
in  §  75.63  of  this  chapter. 

(iii)  Provisional  certification  date.  The 
provisional  certification  date  for  a 
monitoring  system  shall  be  determined 
in  aceordance  with  §  75.20(a)(3)  of  this 
chapter.  A  provisionally  certified 
monitoring  system  may  be  used  under 
the  TR  SO2  Group  1  Trading  Program  for 
a  period  not  to  exceed  120  days  after 
receipt  by  the  Administrator  of  the 
complete  certification  application  for 
the  monitoring  system  under  paragraph 
(d)(3)(ii)  of  this  section.  Data  measured 
and  recorded  by  the  provisionally 
certified  monitoring  system,  in 
accordance  with  the  requirements  of 
part  75  of  this  chapter,  will  be 
considered  Valid  quality-assured  data 
(retroactive  to  the  date  and  time  of 
provisional  certification),  provided  that 
the  Administrator  does  not  invalidate 
the  provisional  certification  by  issuing  a 
notice  of  disapproval  within  120  days  of 
the  date  of  receipt  of  the  complete 
certification  application  by  the 
Administrator. 

(iv)  Certification  application  approval 
process.  The  Administrator  will  issue  a 
written  notice  of  approval  or  ,, 
disapproval  of  the  certification 
application  to  the  owner  or  operator 
within  120  days  of  receipt  of  the 
complete  certification  application  under 
paragraph  (d)(3)(ii)  of  this  section.  In  the 
event  the  Administrator  does  not  issue 
such  a  notice  within  such  120-day 
period,  each  monitoring  system  that 
meets  the  applicable  performance 
requirements  of  part  75  of  this  chapter 
and  is  included  in  the  certification 
application  will  be  deemed  certified  for 
use  under  the  TR  SO2  Group  1  Trading 
Program. 

(A)  Approval  notice.  If  the 
certification  application  is  complete  and 
shows  that  each  monitoring  system 
meets  the  applicable  performance 
requirements  of  part  75  of  this  chapter, 
then  the  Administrator  will  issue  a 
written  notice  of  approval  of  the 
certification  application  within  120 
days  of  receipt. 

(B)  Incomplete  application  notice.  If 
the  certification  application  is  not 
complete,  then  the  Administrator  will 
issue  a  written  notice  of  incompleteness 
that  sets  a  reasonable  date  by  which  the 
designated  representative  must  submit 
the  additional  information  required  to 
complete  the  certification  application.  If 
the  designated  representative  does  not 
comply  with  the  notice  of 
incompleteness  by  the  specified  date, 
then  the  Administrator  may  issue  a 
notice  of  disapproval  under  paragraph 
(d)(3)(iv)(C)  of  this  section.  The  120-day 
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review  period  specified  in  paragraph 
(dK3)  of  this  section  shall  not  begin 
before  receipt  of  a  complete  certification 
application. 

(C)  Disapproval  notice.  If  the 
certification  application  shows  that  any 
monitoring  system  does  not  meet  the 
performance  requirements  of  part  75  of 
this  chapter  or  if  the  certification 
application  is  incomplete  and  the 
requirement  for  disapproval  under 
paragraph  (d)(3)(iv)(B)  of  this  section  is 
met,  then  the  Administrator  will  issue  a 
written  notice  of  disapproval  of  the 
certification  application.  Upon  issuance 
of  such  notice  of  disapproval,  the 
provisional  certification  is  invalidated 
by  the  Administrator  and  the  data 
measured  and  recorded  by  each 
uncertified  monitoring  system  shall  not 
be  considered  valid  quality-assured  data 
beginning  with  the  date  and  hour  of 
provisional  certification  (as  defined 
under  §  75.20(a)(3)  of  this  chapter). 

(D)  Audit  decertification.  The 
Administrator  may  issue  a  notice  of 
disapproval  of  the  certification  status  of 
a  monitor  in  accordance  with 

§  97.632(b). 

(v)  Procedures  for  loss  of  certification. 
If  the  Administrator  issues  a  notice  of 
disapproval  of  a  certification 
application  under  paragraph 

(d)(3)(iv)(C)  of  this  section  or  a  notice  of 
disapproval  of  certification  status  under 
paragraph  (d)(3)(iv)(D)  of  this  section, 
then: 

(A)  The  owner  or  operator  shall 
substitute  the  following  values,  for  each 
disapproved  monitoring  system,  for 
each  hour  of  unit  operation  during  the 
period  of  invalid  data  specified  under 
§  75.20(a)(4)(iii),  §  75.20(g)(7).  or 
§  75.21(e)  of  this  chapter  and  continuing 
until  the  applicable  date  and  hour 
specified  under  §  75.20(a)(5)(i)  or  (g)(7) 
of  this  chapter: 

(1)  For  a  disapproved  SO2  pollutant 
concentration  monitor  and  disapproved 
flow  monitor,  respectively,  the 
maximum  potential  concentration  of 
SO2  and  the  maximum  potential  flow 
rate,  as  defined  in  sections  2. 1.1.1  and 
2. 1.4.1  of  appendix  A  to  part  75  of  this 
chapter. 

(2)  For  a  disapproved  moisture 
monitoring  system  and  disapproved 
diluent  gas  monitoring  system, 
respectively,  the  minimum  potential 
moisture  percentage  and  either  the 
maximum  potential  CO2  concentration 
or  the  minimum  potential  O2 
concentration  (as  applicable),  as  defined 
in  sections  2.1.5,  2. 1.3.1,  and  2. 1.3. 2  of 
appendix  A  to  part  75  of  this  chapter. 

(3)  For  a  disapproved  fuel  flowmeter 
system,  the  maximum  potential  fuel 
flow  rate,  a.s. defined  in  section  2.4.2. 1 
of  appendix  D  to  part  75  of  this  chapter. 


(B)  The  designated  representative 
shall  submit  a  notification  of 
certification  retest  dates  and  a  new 
certification  application  in  accordance 
with  paragraphs  (d)(3)(i)  and  (ii)  of  this 
section. 

(C)  The  owner  or  operator  shall  repeat 
all  certification  tests  or  other 
requirements  that  were  failed  by  the 
monitoring  system,  as  indicated  in  the 
Administrator’s  notice  of  disapproval, 
no  later  than  30  unit  operating  days 
after  the  date  of  issuance  of  the  notice 
of  disapproval. 

(e)  Tne  owner  or  operator  of  a  unit 
qualified  to  use  the  low  mass  emissions 
(LME)  excepted  methodology  under 

§  75.19  of  this  chapter  shall  meet  the 
applicable  certification  and 
recertification  requirements  in 
§§  75.19(a)(2)  and  75.20(h)  of  this 
chapter.  If  the  owner  or  operator  of  such 
a  unit  elects  to  certify  a  fuel  flowmeter 
system  for  heat  input  determination,  the 
owner  or  operator  shall  also  meet  the 
certification  and  recertification 
requirements  in  §  75.20(g)  of  this 
chapter. 

(f)  The  designated  representative  of 
each  unit  for  which  the  owner  or 
operator  intends  to  use  an  alternative 
monitoring  system  approved  by  the 
Administrator  under  subpart  E  of  part 
75  of  this  chapter  shall  comply  with  the 
applicable  notification  and  application 
procedures  of  §  75.20(f)  of  this  chapter. 

§97.632  Monitoring  system  out-of-control 
periods. 

(a)  General  provisions.  Whenever  any 
,  monitoring  system  fails  to  meet  the 
quality-assurance  and  quality-control 
requirements  or  data  validation 
requirements  of  part  75  of  this  chapter, 
data  shall  be  substituted  using  the 
applicable  missing  data  procedures  in 
subpart  D  or  appendix  D  to  part  75  of  ‘ 
this  chapter. 

(b)  Audit  decertification.  Whenever 
both  an  audit  of  a  monitoring  system 
and  a  review  of  the  initial  certification 
or  recertification  application  reveal  that 
any  monitoring  sy.stem  should  not  have 
been  certified  or  recertified  because  it 
did  not  meet  a  particular  performance 
specification  or  other  requirement  under 
§  97.631  or  the  applicable  provisions  of 
part  75  of  this  chapter,  both  at  the  time 
of  the  initial  certification  or 
recertification  application  submission 
and  at  the  time  of  the  audit,  the 
Administrator  will  issue  a  notice  of 
disapproval  of  the  certification  status  of 
such  monitoring  system.  For  the 
purposes  of  this  paragraph,  an  audit 
shall  be  either  a  field  audit  or  an  audit 
of  any  information  submitted  to  the 
Administrator  or  any  permitting 
authority.  By  issuing  the  notice  of 


disapproval,  the  Administrator  revokes 
prospectively  the  certification  status  of 
the  monitoring  system.  The  data 
measured  and  recorded  by  the 
monitoring  system  shall  not  be 
considered  valid  quality-assured  data 
from  the  date  of  issuance  of  the 
notification  of  the  revoked  certification 
status  until  the  date  and  time  that  the 
owner  or  operator  completes 
subsequently  approved  initial 
certification  or  recertification  tests  for 
the  monitoring  system.  The  owner  or 
operator  shall  follow  the  applicable 
initial  certification  or  recertification 
procedures  in  §  97.631  for  each 
disapproved  monitoring  system. 

§  97.633  Notifications  concerning 
monitoring. 

The  designated  representative  of  a  TR 
SO2  Group  1  unit  shall  submit  written 
notice  to  the  Administrator  in 
accordance  with  §  75.61  of  this  chapter. 

§97.634  Recordkeeping  and  reporting. 

(a)  General  provisions.  The  designated 
representative  shall  comply  with  all 
recordkeeping  and  reporting 
requirements  in  this  section,  the 
applicable  recordkeeping  and  reporting 
requirements  in  subparts  F  and  G  of  part 
75  of  this  chapter,  and  the  requirements 
of  §97. 614(a). 

(b)  Monitoring  plans.  The  owner  or  • 
operator  of  a  TR  SO2  Group  1  unit  shall 
comply  with  requirements  of  §  75.62  of 
this  chapter. 

(c)  Certification  applications.  The 
designated  representative  shall  submit 
an  application  to  the  Administrator 
within  45  days  after  completing  all 
initial  certification  or  recertification 
tests  required  under  §97.631,  including 
the  information  required  under  §  75.63 
of  this  chapter. 

(d)  Quarterly  reports.  The  designated 
representative  shall  submit  quarterly 
reports,  as  follows: 

(1)  The  designated  representative 
shall  report  the  SO2  mass  emissions  data 
and  heat  input  data  for  the  TR  SO2 
Group  1  unit,  in  an  electronic  quarterly 
report  in  a  format  prescribed  by  the 
Administrator,  for  each  calendar  quarter 
beginning  with: 

(i)  For  a  unit  that  commences 
commercial  operation  before  July  1, 
2011,  the  calendar  quarter  covering 
January  1,  2012  through  March  31,  2012: 

(ii)  For  a  unit  that  commences 
commercial  operation  on  or  after  July  1, 
2011,  the  calendar  quarter 
corresponding  to  the  earlier  of  the  date 
of  provisional  certification  or  the 
applicable  deadline  for  initial 
certification  under  §  97.630(b),  unle.ss 
that  quarter  is  the  third  or  fourth  quarter 
of  2011,  in  which  case  reporting  shall 
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commence  in  the"* quarter  covering 
January  1.  2012  through  March  31, 2012; 

(iii)  Notwithstanding  paragraphs 
(d)(l)(i)  and  (ii)  of  this  section,  for  a  unit 
for  which  a  TR  opt-in  application  is 
submitted  and  not  withdrawn  and  is  not 
yet  approved  or  disapproved,  the 
calendar  quarter  corresponding  to  the 
date  specified  in  §  97.641(c);  and 

(iv)  Notwithstanding  paragraphs 
(d)(l)(i)  and  (ii)  of  this  section,  for  a  TR 
SO2  Group  1  opt-in  unit,  the  calendar 
quarter  corresponding  to  the  date  on 
which  the  TR  SO2  Group  1  opt-in  unit 
enters  the  TR  SO2  Group  1  Trading 
Program  as  provided  in  §  97.641(h). 

(2)  The  designated  representative 
shall  submit  each  quarterly  report  to  the 
Administrator  within  30  days  after  the 
end  of  the  calendar  quarter  covered  by 
the  report.  Quarterly  reports  shall  be 
submitted  in  the  manner  specified  in 

§  75.64  of  this  chapter. 

(3)  For  TR  SO2  Group  1  units  that  are 
also  subject  to  the  Acid  Rain  Program, 
TR  NOx  Annual  Trading  Program,  or  TR 
NOx  Ozone  Season  Trading  Program, 
quarterly  reports  shall  include  the 
applicable  data  and  information 
required  by  subparts  F  through  H  of  part 
75  of  thre  chapter  as  applicable,  in 
addition  to  the  SO2  mass  emission  data, 
heat  input  data,  and  other  information 
required  by  this  subpart. 

(a)  The  Administrator  may  review  and 
conduct  independent  audits  of  any 
quarterly  report  in  order  to  determine 
whether  the  quarterly  report  meets  the 
requirements  of  this  subpart  and  part  75 
of  this  chapter,  including  the 
requirement  to  use  substitute  data. 

(^i)  The  Administrator  will  notify'  the 
designated  representative  of  any 
determination  that  the  quarterly  report 
fails  to  meet  any  such  requirements  and 
specify  in  such  notification  any 
corrections  that  the  Administrator 
believes  are  necessary  to  make  through 
resubmission  of  the  quarterly  report  and 
a  reasonable  time  period  within  which- 
the  designated  representative  must 
respond.  Upon  request  by  the 
designated  representative,  the 
Administrator  may  specify'  reasonable 
extensions  of  such  time  period.  Within 
the  time  period  (including  any  such 
extensions)  specified  by  the 
Administrator,  the  designated 
representative  shall  resubmit  the 
quarterly  report  with  the  corrections 
specified  by  the  Administrator,  except 
to  the  extent  the  designated 
representative  provides  information 
demonstrating  that  a  specified 
correction  is  not  necessary  because  the 
quarterly  report  already  meets  the 
requirements  of  this  subpart  and  part  75 
of  this  chapter  that  are  relevant  to  the 
specified  correction. 


(ii)  Any  resubmission  of  a  quarterly 
report  shall  meet  the  requirements 
applicable  to  the  submission  of  a 
quarterly  report  under  this  subpart  and 
part  75  of  this  chapter,  except  for  the 
deadline  set  forth  in  paragraph  (d)(2)  of 
this  section. 

(e)  Compliance  certification.  The 
designated  representative  shall  submit 
to  the  Administrator  a  compliance 
certification  (in  a  format  prescribed  by 
the  Administrator)  in  support  of  each 
quarterly  report  based  on  reasonable 
inquiry  of  those  persons  with  primary 
responsibility  for  ensuring  that  all  of  the 
unit’s  emissions  are  correctly  and  fully 
monitored.  The  certification  shall  state 
that: 

(1)  The  monitoring  data  submitted 
were  recorded  in  accordance  with  the 
applicable  requirements  of  this  subpart 
and  part  75  of  this  chapter,  including 
the  quality  assurance  procedures  and 
specifications;  and 

(2)  For  a  unit  with  add-on  SO2 
emission  controls  and  for  all  hours 
where  SO2  data  are  substituted  in 
accordance  with  §  75.34(a)(1)  of  this 
chapter,  the  add-on  emission  controls 
were  operating  within  the  range  of 
parameters  listed  in  the  quality 
assurance/quality  control,  program 
under  appendix  B  to  part  75  of  this 
chapter  and  the  substitute  data  values 
do  not  systematically  underestimate  SO2 
emissions. 

§  97.635  Petitions  for  alternatives  to 
monitoring,  recordkeeping,  or  reporting 
requirements. 

(a)  The  designated  representative  of  a 
TR  SO2  Group  1  unit  may  submit  a 
petition  under  §  75.66  of  this  chapter  to 
the  Administrator,  requesting  approval 
to  apply  an  alternative  to  any 
requirement  of  §§  97.630  through  97.634 
or  paragraph  (5)(i)  or  (ii)  of  the 
definition  of  “owner’s  share”  in 
§97.602. 

(b)  A  petition  submitted  under 
paragraph  (a)  of  this  section  shall 
include  sufficient  information  for  the 
evaluation  of  the  petition,  including,  at 
a  minimum,  the  follow  ing  information: 

(i)  Identification  of  each  unit  and 
source  covered  by  the  petition; 

(ii)  A  detailed  explanation  of  why  the 
proposed  alternative  is  being  suggested 
in  lieu  of  the  requirement; 

(iii)  A  description  and  diagram  of  any 
equipment  and  procedures  used  in  the 
proposed  alternative; 

(iv)  A  demonstration  that  the 
proposed  alternative  is  consistent  with 
the  purposes  of  the  requirement  for 
which  the  alternative  is  proposed  and 
with  the  purposes  of  this  subpart  and 
part  75  of  this  chapter  and  that  any 


adverse  effect  of  approving  the 
alternative  will  be  de  minimis;  and 

(v)  Any  other  relevant  information 
that  the  Administrator  may  require. 

(c)  Use  of  an  alternative  to  any 
requirement  referenced  in  paragraph  (a) 
of  this  section  is  in  accordance  with  this 
subpart  only  to  the  extent  that  the 
petition  is  approved  in  writing  by  the 
Administrator  and  that  such  u.se  is  in 
accordance  with  such  approval. 

§  97.640  General  requirements  for  TR  SO2 
Group  1  opt-in  units. 

(a)  A  TR  SO2  Group  1  opt-in  unit  must 
be  a  unit  that: 

(1)  Is  located  in  a  State; 

(2)  Is  not  a  TR  SO2  Group  1  unit  under 
§97.604; 

(3)  Is  not  covered  by  a  retired  unit 
exemption  under  §  72.8  of  this  chapter 
that  is  in  effect;  and 

(4)  Vents  all  of  its  emissions  to  a  stack 
and  can  meet  the  monitoring, 
recordkeeping,  and  reporting 
requirements  of  this  subpart. 

(b)  A  TR  SO2  Group  1  opt-in  unit  shall 
be  deemed  to  be  a  TR  SO2  Group  1  unit 
for  purposes  of  applying  this  subpart, 
except  for  §§  97.605,  97.611,  and  97.612. 

(c)  Solely  for  purposes  of  applying  the 
requirements  of  §§  97.613  through 
97.618  and  §§  97.630  through  97.635,  a 
unit  for  which  a  TR  opt-in  application 
is  submitted  and  not  withdrawn  and  is 
not  yet  approved  or  disapproved  under 
§  97.642  shall  be  deemed  to  be  a  TR  SO2 
Group  1  unit. 

(d)  Any  TR  SO2  Group  1  opt-in  unit, 
and  any  unit  for  which  a  TR  opt-in 
application  is  submitted  and  not 
withdrawn  and  is  not  yet  approved  or 
disapproved  under  §  97.642,  located  at 
the  same  source  as  one  or  more  TR  SO2 
Group  1  units  shall  have  the  same 
designated  representative  and  alternate 
designated  representative  as  such  TR 
SO2  Group  1  units. 

§  97.641  Opt-in  process. 

A  unit  meeting  the  requirements  for  a 
TR  SO2  Group  1  opt-in  unit  in 
§  97.640(a)  may  become  a  TR  SO2  Group 
1  opt-in  unit  only  if,  in  accordance  with 
this  section,  the  designated 
representative  of  the  unit  submits  a 
complete  TR  opt-in  application  for  the 
unit  and  the  Administrator  approves  the 
application. 

(a)  Applying  to  opt-in.  The  designated 
representative  of  the  unit  may  submit  a 
complete  TR  opt-in  application  for  the 
unit  at  any  time,  except  as  provided 
under  §  97.642(e).  A  complete  TR  opt-in 
application  shall  include  the  following 
elements  in  a  format  prescribed  by  the 
Administrator: 

(1)  Identification  of  the  unit  and  the 
source  where  the  unit  is  located. 
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including  source  name,  source  category 
and  NAICS  code  (or,  in  the  absence  of 
a  NAICS  code,  an  equivalent  code). 

State,  plant  code,  county,  latitude  and 
longitude,  and  unit  identification 
number  and  type; 

(2)  A  certification  that  the  unit: 

(i)  Is  not  a  TR  SO2  Group  1  unit  under 
§97.604; 

(ii)  Is  not  covered  by  a  retired  unit 
exemption  under  §  72.8  of  this  chapter 
that  is  in  effect; 

(iii)  Vents  all  of  its  emissions  to  a 
stack;  and 

(iv)  Has  documented  heat  input 
(greater  than  0  mmBtu)  for  more  than 
876  hours  during  the  6  months 
immediately  preceding  submission  of 
the  TR  opt-in  application; 

(3)  A  monitoring  plan  in  accordance 
with  §§97.630  through  97.635; 

(4)  A  statement  that  the  unit,  if 
approved  to  become  a  TR  SO2  Group  1 
unit  under  paragraph  (g)  of  this  section, 
may  withdraw  from  the  TR  SO2  Group 
1  Trading  Program  only  in  accordance 
with  §97.642; 

(5)  A  statement  that  the  unit,  if 
approved  to  become  a  TR  SO2  Group  1 
unit  under  paragraph  (g)  of  this  section, 
it  subject  to,  and  the  owners  and 
operators  of  the  unit  must  comply  with, 
the  requirements  of  §  97.643; 

(6)  A  complete  certificate  of 
representation  under  §  97.616  consistent 
with  §  97.640,  if  no  designated 
representative  has  been  previously 
designated  for  the  source  that  includes 
the  unit;  and 

(7)  The  signature  of  the  designated 
representative  and  the  date  signed. 

(b)  Interim  review  of  monitoring  plan. 
The  Administrator  will  determine,  on 
an  interim  basis,  the  sufficiency  of  the 
monitoring  plan  submitted  under 
paragraph  (a)(3)  of  this  section.  The 
monitoring  plan  is  sufficient,  for 
purposes  of  interim  review,  if  the  plan 
appears  to  contain  information 
demonstrating  that  the  SO2  emission 
rate  and  heat  input  of  the  unit  and  all 
other  applicable  parameters  are 
monitored  and  reported  in  accordance 
with  §§  97.630  through  97.635.  A 
determination  of  sufficiency  shall  not  be 
construed  as  acceptance  or  approval  of 
the  monitoring  plan. 

(c)  Monitoring  and  reporting.  (l)(i)  If 
the  Administrator  determines  that  the 
monitoring  plan  is  sufficient  under 
paragraph  (b)  of  this  section,  the  owner 
or  operator  of  the  unit  shall  monitor  and 
report  the  SO2  emission  rate  and  the 
heat  input  of  the  unit  and  all  other 
applicable  parameters,  in  accordance 
with  §§97.630  through  97.635,  starting 
on  the  date  of  certification  of  the 
necessary  monitoring  systems  under 

§§  97.630  through  97.635  and 


continuing  until  the  TR  opt-in 
application  submitted  under  paragraph 
(a)  of  this  section  is  disapproved  under 
this  section  or,  if  such  TR  opt-in 
application  is  approved,  the  date  and 
time  when  the  unit  is  withdrawn  from 
the  TR  SO2  Group  1  Trading  Program  in 
accordance  with  §  97.642. 

(ii)  The  monitoring  and  reporting 
under  paragraph  (c)(l)(i)  of  this  section 
shall  cover  the  entire  control  period 
immediately  before  the  date  on  which 
the  unit  enters  the  TR  SO2  Group  1 
Trading  Program  under  paragraph  (h)  of 
this,  section,  during  which  period 
monitoring  system  availability  must  not 
.be  less  than  98  percent  under  §§  97.630 
through  97.635  and  the  unit  must  be  in 
full  compliance  with  any  applicable 
State  or  Federal  emissions  or  emissions- 
related  requirements. 

(2)  To  the  extent  the  SO2  emission 
rate  and  the  heat  input  of  the  unit  are 
monitored  and  reported  in  accordance 
with  §§  97.630  through  97.635  for  one  or 
more  entire  control  periods,  in  addition 
to  the  control  period  under  paragraph 
(c)(l)(ii)  of  this  section,  during  which 
control  periods  monitoring  system 
availability  is  not  less  than  98  percent 
under  §§  97.630  through  97.635  and  the 
unit  is  in  full  compliance  with  any 
applicable  State  or  Federal  emissions  or 
emissions-related  requirements  and 
which  control  periods  begin  not  more 
than  3  years  before  the  unit  enters  the 
TR  SO2  Group  1  Trading  Program  under 
paragraph  (h)  of  this  section,  such 
information  shall  be  used  as  provided  in 
paragraphs  (e)  and  (f)  of  this  section. 

(d)  Statement  on  compliance.  After 
submitting  to  the  Administrator  all 
quarterly  reports  required  for  the  unit 
under  paragraph  (c)  of  this  section,  the 
designated  representative  shall  submit, 
in  a  format  prescribed  by  the 
Administrator,  to  the  Administrator  a 
statement  that,  for  the  years  covered  by 
such  quarterly  reports,  the  unit  was  in 
full  compliance  with  any  .■applicable 
State  or  Federal  emissions  or  emissions- 
related  requirements. 

(e)  Baseline  heat  input.  The  unit’s 
baseline  heat  input  shall  equal: 

(1)  If  the  unit’s  SO2  emission  rate  and 
heat  input  are  monitored  and  reported 
for  only  one  entire  control  period,  in 
accordance  with  paragraph  (c)  of  this 
section,  the  unit’s  total  heat  input  (in 
mmBtu)  for  such  control  period;  or 

(2)  If  the  unit’s  SO2  emission  rate  and 
heat  input  are  monitored  and  reported 
for  more  than  one  entire  control  period, 
in  accordance  with  paragraph  (c)  of  this 
section,  the  average  of  the  amounts  of 
the  unit’s  total  heat  input  (in  mmBtu) 
for  such  control  periods. 


(f)  Baseline  SO2  emission  rate.  The 
unit’s  baseline  SO2  emission  rate  shall 
equal: 

(1)  If  the  unit’s  SO2  emission  rate  and 
heat  input  are  monitored  and  reported 
for  only  one  entire  control  period,  in 
accordance  with  paragraph  (c)  of  this 
section,  the  unit’s  SO2  emission  rate  (in 
Ib/mmBtu)  for  such  control  period; 

(2)  If  the  unit’s  SO2  emission  rate  and 
heat  input  are  monitored  and  reported 
for  more  than  one  entire  control  period, 
in  accordance  with  paragraph  (c)  of  this 
section,  and  the  unit  does  not  have  add¬ 
on  SO2  emission  controls  during  any 
such  control  periods,  the  average  of  the 
amounts  of  the  unit’s  SO2  emission  rate 
(in  Ib/mmBtu)  for  such  control  periods; 
or 

(3)  If  the  unit’s  SO2  emission  rate  and 
heat  input  are  monitored  and  reported 
for  more  than  one  entire  control  period, 
in  accordance  with  paragraph  (c)  of  this 
section,  and  the  unit  has  add-on  SO2 
emission  controls  during  any  such 
control  periods,  the  average  of  the 
amounts  of  the  unit’s  SO2  emission  rate 
(in  Ib/mmBtu)  for  such  control  periods 
during  which  the  unit  has  add-on  SO2 
emission  controls. 

(g)  Review  of  TB  opt-in  application. 

(1)  After  the  designated  representative 
submits  the  complete  TR  opt-in 
application,  quarterly  reports,  and 
statement  required  in  paragraphs  (a),  (cj, 
and  (d)  of  this  section  and  if  the 
Administrator  determines  that  the 
designated  representative  shows  that  the 
unit  meets  the  requirements  for  a  TR 
SO2  Group  1  opt-in  unit  in  §  97.640,  the 
element  certified  in  paragraph  (a)(2)(iv) 
of  this  section,  and  the  monitoring  and 
reporting  requirements  of  paragraph  (c) 
of  this  section,  the  Administrator  will 
issue  a  written  approval  of  the  TR  opt- 
in  application  for  the  unit.  The  written 
approve  will  state  the  unit’s  baseline 
heat  input  and  baseline  SO2  emission 
rate.  The  Administrator  will  thereafter 
establish  a  compliance  account  for  the 
source  that  includes  the  unit  unless  the 
source  already  has  a  compliance 
account. 

(2)  Notwithstanding  paragraphs  (a) 
through  (f)  of  this  section,  if,  at  any  time 
before  the  TR  opt-in  application  is 
approved  under  paragraph  (g)(1)  of  this 
section,  the  Administrator  determines 
that  the  unit  cannot  meet  the 
requirements  for  a  TR  SO2  Group  1 
opt-in  unit  in  §  97.640,  the  element 
certified  in  paragraph  (a)(2)(iv)  of  this 
section,  or  the  monitoring  and  reporting 
requirements  in  paragraph  (c)  of  this 
section,  the  Administrator  will  issue  a 
written  disapproval  of  the  TR  opt-in 
application  for  the  unit. 

(h)  Date  of  entry  into  TR  SO2  Group 
1  Trading  Program.  A  unit  for  which  a 
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TR  opt-in  application  is  approved  under 
paragraph  (g)(1)  of  this  section  shall 
become  a  TR  SO2  Group  1  opt-in  unit, 
and  a  TR  SO2  Group  1  unit,  effective  as 
of  the  later  of  January  1,  2012,  or 
January  1  of  the  first  control  period 
during  which  such  approval  is  issued. 

§97.642  Withdrawal  of  TR  SO2  Group  1 
opt-in  unit  from  TR  SO2  Group  1  Trading 
Program. 

A  TR  SO2  Group  1  opt-in  unit  may 
withdraw  from  the  TR  SO2  Group  1 
Trading  Program  only  if,  in  accordance 
with  this  section,  the  designated 
representative  of  the  unit  submits  a 
request  to  withdraw  the  unit  and  the 
Administrator  issues  a  written  approval 
of  the  request. 

(a)  Requesting  withdrawal.  In  order  to 
withdraw  the  TR  SO2  Group  1  opt-in 
unit  from  the  TR  SO2  Group  1  Trading 
Program,  the  designated  representative 
of  the  unit  shall  submit  to  the 
Administrator  a  request  to  withdraw  the 
unit  effective  as  of  midnight  of 
December  31  of  a  specified  calendar 
year,  which  date  must  be  at  least  4  yeajs 
after  December  31  of  the  year  of  the 
unit’s  entry  into  the  TR  SO2  Group  1 
Trading  Program  under  §  97.641(h).  The 
request  shall  be  in  a  format  prescribed  . 
by  the  Administrator  and  shall  be 
submitted  no  later  than  90  days  before 
the  requested  effective  date  of 
withdrawal. 

(b)  Conditions  for  withdrawal.  Before 
a  TR  SO2  Group  1  opt-in  unit  covered 
by  the  request  to  withdraw  may 
withdraw  from  the  TR  SO2  Group  1 
Trading  Program,  the  following 
conditions  must  be  met: 

(1)  For  the  control  period  ending  on  • 
the  date  on  which  the  withdrawal  is  to 
be  effective,  the  source  that  includes  the 
TR  SO2  Group  1  opt-in  unit  must  meet 
the  requirement  to  hold  TR  SO2  Group 

1  allowances  under  §§  97.624  and 
97.625  and  cannot  have  any  excess 
emissions. 

(2)  After  the  requirement  under* 
paragraph  (b)(1)  of  this  section  is  met, 
the  Administrator  will  deduct  from  the 
compliance  account  of  the  source  that 
includes  the  TR  SO2  Group  1  opt-in  unit 
TR  SO2  Group  1  allowances  equal  in 
amount  to  and  allocated  for  the  same  or 
a  prior  control  period  as  any  TR  SO2 
Group  1  allowances  allocated  to  the  TR 
SO2  Group  1  opt-in  unit  under  §  97.644 
for  any  control  period  after  the  date  on 
which  the  withdrawal  is  to  be  effective. 
If  there  are  no  other  TR  SO2  Group  1 
units  at  the  source,  the  Administrator 
will  close  the  compliance  account,  and 
the  owners  and  operators  of  the  TR  SO2 
Group  1  opt-in  unit  may  submit  a  TR 
SO2  Group  1  allowance  transfer  for  any 
remaining  TR  SO2  Group  1  allowances 


to  another  Allowance  Management 
System  account  in  accordance  with 
§§97.622  and  97.623. 

(c)  Approving  withdrawal.  (1)  After 
the  requirements  for  withdrawal  under 
paragraphs  (a)  and  (b)  of  this  section  are 
met  (including  deduction  of  the  full 
amount  of  TR  SO2  Group  1  allowances 
required),  the  Administrator  will  issue  a 
written  approval  of  the  request  to 
w'ithdraw,  which  will  become  effective 
as  of  midnight  on  December  31  of  the 
calendar  year  tor  which  the  withdrawal 
was  requested.  The  unit  covered  by  the 
request  shall  continue  to  be  a  TR  SO2 
Group  1  opt-in  unit  until  the  effective 
date  of  the  withdrawal  and  shall  comply 
with  all  requirements  under  the  TR  SO2 
Group  1  Trading  Program  concerning 
any  control  periods  for  which  the  unit 

is  a  TR  SO2  Group  1  opt-in  unit,  even 
if  such  requirements  arise  or  must  be 
complied  with  after  the  withdrawal 
takes  effect. 

(2)  If  the  requirements  for  withdrawal 
under  paragraphs  (a)  and  (b)  of  this 
section  are  not  met,  the  Administrator 
will  issue  a  written  disapproval  of  the 
request  to  withdraw.  The  unit  covered 
by  the  request  shall  continue  to  be  a  TR 
SO2  Group  1  opt-in  unit. 

(d)  Reapplication  upon  failure  to  meet 
conditions  of  withdrawal.  If  the 
Administrator  disapproves  the  request 
to  withdraw,  the  designated 
representative  of  the  unit  may  submit 
another  request  to  withdraw  in 
accordance  with  paragraphs  (a)  and  (b) 
of  this  section. 

(e)  Ability  to  reapply  to  the  TR  SO2 
Group  1  Trading  Program.  Once  a  TR 
SO2  Group  1  opt-in  unit  withdraws  from 
the  TR  SO2  Group  1  Trading  Program, 
the  designated  representative  may  not 
submit  another  opt-in  application  under 
§  97.641  for  such  unit  before  the  date 
that  is  4  years  after  the  date  on  which 
the  withdrawal  became  effective. 

§97.643  Change  in  regulatory  status. 

(a)  Notification.  If  a  TR  SO2  Group  1 
opt-in  unit  becomes  a  TR  SO2  Group  1 
unit  under  §  97.604,  then  the  designated 
representative  of  the  unit  shall  notify 
the  Administrator  in  writing  of  such 
change  in  the  TR  SO2  Group  1  opt-in 
unit’s  regulatory  status,  within  30  days 
of  such  change. 

(b)  Administrator’s  actions.  (1)  If  a  TR 
SO2  Group  1  opt-in  unit  becomes  a  TR 
SO2  Group  1  unit  under  §97.604,  the 
Administrator  will  deduct,  from  the 
compliance  account  of  the  source  that 
includes  the  TR  SO2  Group  1  opt-in  unit 
that  becomes  a  TR  SO2  Group  1  unit 
under  §  97.604,  TR  SO2  Group  1 
allowances  equal  in  amount  to  and 
allocated  for  the  same  or  a  prior  control 
period  as: 


(1)  Any  TR  SO2  Group  1  allowances 
allocated  to  the  TR  SO2  Group  1  opt-in 
unit  under  §  97.644  for  any  control 
period  starting  after  the  date  on  which 
the  TR  SO2  Group  1  opt-in  unit  becomes 
a  TR  SO2  Group  1  unit  under  §  97.604; 
and 

(ii)  If  the  date  on  which  the  TR  SO2 
Group  1  opt-in  unit  becomes  a  TR  SO2 
Group  1  unit  under  §  97.604  is  not 
December  31,  the  TR  SO2  Group  1 
allowances  allocated  to  the  TR  SO2 
Group  1  opt-in  unit  under  §  97.644  for 
the  control  period  that  includes  the  date 
on  which  the  TR  SO2  Group  1  opt-in 
unit  becomes  a  TR  SO2  Group  1  unit 
under  §  97.604 — 

(A)  Multiplied  by  the  ratio  of  the 
number  of  days,  in  the  control  period> 
starting  with  the  date  on  which  the  TR 
SO2  Group  1  opt-in  unit  becomes  a  TR 
SO2  Group  1  unit  under  §  97.604, 
divided  by  the  total  number  of  days  in 
the  control  period,  and 

(B)  Rounded  to  the  nearest  allowance. 

(2)  The  designated  representative 
shall  ensure  that  the  compliance 
account  of  the  source  that  includes  the 
TR  SO2  Group  1  opt-in  unit  that 
becomes  a  TR  SO2  Group  1  unit  under 
§  97.604  contains  the  TR  SO2  Group  1 
allowances  necessary  for  completion  of 
the  deduction  under  paragraph  (b)(1)  of 
this  section. 

(3) (i)  For  control  periods  starting  after 
the  date  on  which  the  TR  SO2  Group  1 
opt-in  unit  becomes  a  TR  SO2  Group  1 
unit  under  §  97-604,  the  TR  SO2  Group 

1  opt-in  unit  will  be  allocated  TR  SO2 
Group  1  allowances  in  accordance  with 
§97.612. 

(ii)  If  the  date  on  which  the  TR  SO2 
Group  1  opt-in  unit  becomes  a  TR  SO2 
Group  1  unit  under  §  97.604  is  not 
December  31,  the  following  amount  of 
TR  SO2  Group  1  allowances  will  be 
allocated  to  the  TR  SO2  Group  1  opt-in 
unit  (as  a  TR  SO2  Group  1  unit)  in 
accordance  with  §  97.612  for  the  control 
period  that  includes  the  date  on  which 
-the  TR  SO2  Group  1  opt-in  unit  becomes 
a  TR  SO2  Group  1  unit  under  §  97.604: 

(A)  The  amount  of  TR  SO2  Group  1 
allowances  otherwise  allocated  to  the 
TR  SO2  Group  1  opt-in  unit  (as  a  TR  SO2 
Group  1  unit)  in  accordance  with 

§  97.612  for  the  control  period; 

(B)  Multiplied  by  the  ratio  of  the 
number  of  days,  in  the  control  period, 
starting  with  the  date  on  which  the  TR 
SO2  Group  1  opt-in  unit  becomes  a  TR 
SO2  Group  1  unit  under  §  97.604, 
divided  by  the  total  number  of  days  in 
the  control  period;  and 

(C)  Rounded  to  the  nearest  allowance. 
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§  97.644  TR  SO2  Group  1  allowance 
allocations  to  TR  SO2  Group  1  opt-in  units. 

(a)  Timing  requirements.  (1)  When  the 
TR  opt-in  application  is  approved  for  a 
unit  under  §  97.641(g),  the 
Administrator  will  issue  TR  SO2  Group 
1  allowances  and  allocate  them  to  the 
unit  for  the  control  period  in  which  the 
unit  enters  the  TR  SO2  Group  1  Trading 
Program  under  §  97.641(h),  in 
accordance  with  paragraph  (b)  of  this 
section. 

(2)  By  no  later  than  October  31  of  the 
control  period  after  the  control  period  in 
which  a  TR  SO2  Group  1  opt-in  unit 
enters  the  TR  SO2  Group  1  Trading 
Program  under  §  97.641(h)  and  October 
31  of  each  year  thereafter,  the 
Administrator  will  issue  TR  SO2  Group 
1  allowances  and  allocate  them  to  the 
TR  SO2  Group  1  opt-in  unit  for  the 
control  period  that  includes  such 
allocation  deadline  and  in  which  the 
unit  is  a  TR  SO2  Group  1  opt-in  unit,  in 
accordance  with  paragraph  (b)  of  this 
section. 

(b)  Calculation  of  allocation.  For  each 
control  period  for  which  a  TR  SO2 
Group  1  opt-in  unit  is  to  be  allocated  TR 
SO2  Group  1  allowances,  the 
Administrator  will  issue  and  allocate  TR 
SO2  Group  1  allowances  in  accordance 
with  the  following  procedures: 

(1)  The  heat  input  (in  mmBtu)  used 
for  calculating  the  TR  SO2  Group  1 
allowance  allocation  will  be  the  lesser 
of: 

(1)  The  TR  SO2  Group  1  opt-in  unit’s 
baseline  heat  input  determined  under 
§  97.641(g);  or 

(ii)  The  TR  SO2  Group  1  opt-in  unit’s 
heat  input,  as  determined  in  accordance 
with  §§  97.630  through  97.635,  for  the 
immediately  prior  control  period, 
except  when  the  allocation  is  being 
calculated  for  the  control  period  in 
which  the  TR  SO2  Group  1  opt-in  unit 
enters  the  TR  SO2  Group  1  Trading 
Program  under  §  97.641(h). 

(2)  The  SO2  emission  rate  (in  lb/ 
mmBtu)  used  for  calculating  TR  SO2 
Group  1  allowance  allocations  will  be 
the  lesser  of: 

(i)  The  TR  SO2  Group  1  opt-in  unit’s 
baseline  SO2  emission  rate  (in  lb/ 
mmBtu)  determined  under  §  97.641(g) 
and  multiplied  by  70  percent;  or 

(ii)  The  most  stringent  State  or 
Federal  SO2  emissions  limitation 
applicable  to  the  TR  SO2  Group  1  opt- 
in  unit  at  any  time  during  the  control 
period  for  which  TR  SO2  Group  1 
allowances  are  to  be  allocated. 

(3)  The  Administrator  will  issue  TR 
SO2  Group  1  allowances  and  allocate 
them  to  the  TR  SO2  Group  1  opt-in  unit 
in  an  amount  equaling  the  heat  input 
under  paragraph  (b)(1)  of  this  section, 
multiplied  by  the  SO2  emission  rate 


under  paragraph  (b)(2)  of  this  section, 
divided  by  2,000  Ib/ton,  and  rounded  to 
the  nearest  allowance. 

(c)  Recordation.  (1)  The  Administrator 
will  record,  in  the  compliance  account 
of  the  source  that  includes  the  TR  SO2 
Group  1  opt-in  unit,  the  TR  SO2  Group 
1  allowances  allocated  to  the  TR  SO2 
Group  1  opt-in  unit  under  paragraph 
(a)(1)  of  this  section. 

(2)  By  December  1  of  the  control 
period  after  the  control  period  in  which 
a  TR  SO2  Group  1  opt-in  unit  enters  the 
TR  SO2  Group  1  Trading  Program  under 
§  97.641(h)  and  December  1  of  each  year 
thereafter,  the  Administrator  will 
record,  in  the  compliance  account  of  the 
source  that  includes  the  TR  SO2  Group 
1  opt-in  unit,  the  TR  SO2  Group  1 
allowances  allocated  to  the  TR  SO2 
Group  1  opt-in  unit  under  paragraph 
(a)(2)  of  this  section. 

38.  Part  97  is  amended  by  adding 
subpart  DDDDD  to  read  as  follows: 

Subpart  DDDDD — ^TR  S02  Group  2  Trading 
Program 

Sec. 

97.701  Purpose. 

97.702  Definitions. 

97.703  Measurements,  abbreviations,  and 
acronyms. 

97.704  Applicability. 

97.705  Retired  unit  exemption. 

97.706  Standard  requirements. 

97.707  Computation  of  time. 

97.708  Administrative  appeal  procedures. 

97.709  [Reserved] 

97.710  State  SO2  Group  2  trading  budgets, 
new-unit  set-asides,  and  variability 
limits. 

97.711  Timing  requirements  for  TR  SO2 
Group  2  allowance  allocations. 

97.712  TR  SO2  Group  2  allowance 
allocations  for  new  units. 

97.713  Authorization  of  designated 
representative  and  alternate  designated 
representative. 

97.714  Responsibilities  of  designated 
representative  and  alternate  designated 
representative. 

97.715  Changing  designated  representative 
and  alternate  designated  representative; 

.  changes  in  owners  and  operators. 

97.716  Certificate  of  representation. 

97.717  Objections  concerning  designated 
representative  and  alternate  designated 
representative. 

97.718  Delegation  by  designated 
representative  and  alternate  designated 
representative. 

97.719  [Reserved] 

97.720  Establishment  of  Allowance 
Management  System  accounts. 

97.721  Recordation  of  TR  SO2  Group  2 
allowance  allocations. 

97.722  Submission  of  TR  SO2  Group  2 
allowance  transfers. 

97.723  Recordation  of  TR  SO2  Group  2 
allowance  transfers. 

97.724  Compliance  with  TR  SO2  Group  2 
emissions  limitation. 

97.725  Compliance  with  TR  SO2  Group  2 
assurance  provisions. 


97.726  Banking. 

97.727  Account  error. 

97.728  Administrator’s  action  on 
submissions. 

97.729  [Reserved] 

97.730  General  monitoring,  recordkeeping, 
and  reporting  requirements. 

97.731  Initial  monitoring  system 
certification  and  recertification 
procedures. 

97.732  Monitoring  system  out-of-control 
periods. 

97.733  Notifications  concerning 
monitoring. 

97.734  Recordkeeping  and  reporting. 

97.735  Petitions  for  alternatives  to 
monitoring,  recordkeeping,  or  reporting 
requirements. 

97.740  General  requirements  for  TR  SO2 
Group  2  opt-in  units. 

97.741  Opt-jn  process. 

97.742  Withdrawal  of  TR  SO2  Group  2  opt- 
in  unit  from  TR  SO2  Group  2  Trading 
Program. 

97.743  Change  in  regulatory  status. 

97.744  TR  SO2  Group  2  allowance 
allocations  to  TR  SO2  Group  2  opt-in 
units. 

Subpart  DDDDD — TR  SO2  Group  2 
Trading  Program 

§97.701  Purpose. 

This  subpart  sets  forth  the  general, 
designated  representative,  allowance, 
and  monitoring  provisions  for  the 
Transport  Rule  (TR)  SO2  Group  2 
Trading  Program,  under  section  110  of 
the  Clean  Air  Act  and  §  52.38(b)  of  this 
chapter,  as  a  means  of  mitigating 
interstate  transport  of  fine  particulates 
and  nitrogen  oxides. 

§97.702  Definitions. 

The  terms  used  in  this  subpart  shall 
have  the  meanings  set  forth  in  this 
section  as  follows: 

Acid  Rain  Program  means  a  multi¬ 
state  SO2  and  NOx  air  pollution  control 
and  emission  reduction  program 
established  by  the  Administrator  under 
title  IV  of  the  Clean  Air  Act  and  parts 
72  through  78  of  this  chapter. 

Administrator  means  the 
Administrator  of  the  United  States 
Environmental  Protection  Agency  or  the 
Director  of  the  Clean  Air  Markets 
Division  (or  its  successor)  of  the  United 
States  Environmental  Protection 
Agency,  the  Administrator’s  duly 
authorized  representative  under  this 
subpart. 

Allocate  or  allocation  means,  with 
regard  to  TR  SO2  Group  2  allowances, 
the  determination  by  the  Administrator 
of  the  amount  of  such  TR  SO2  Group  2 
allowances  to  be  initially  credited  to  a 
TR  SO2  Group  2  source  or  a  new  unit 
set-aside. 

Allowable  SO2  emission  rate  means, 
with  regard  to  a  unit,  the  SO2  emission 
rate  limit  that  is  applicable  to  the  unit 
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and  covers  the  longest  averaging  period 
not  exceeding  one  year. 

Allowance  Management  System 
means  the  system  by  which  the 
Administrator  records  allocations, 
deductions,  and  transfers  of  TR  SO2 
Group  2  allowances  under  the  TR  SO2 
Group  2  Trading  Program.  Such 
allowances  are  allocated,  held, 
deducted,  or  transferred  only  as  whole 
allowances.  The  Allowance 
Management  System  is  a  component  of 
the  GAMD  Business  System,  which  is 
the  system  used  by  the  Administrator  to 
handle  TR  SO2  Group  2  allowances  and 
data  related  to  SO2  emissions. 

Allowance  Management  System 
account  means  an  account  in  the 
Allowance  Management  System 
established  by  the  Administrator  for 
purposes  of  recording  the  allocation, 
holding,  transfer,  or  deduction  of  TR 
SO2  Group  2  allowances. 

Allowance  transfer  deadline  means, 
for  a  control  period,  midnight  of  March 
1  (if  it  is  a  business  day),  or  midnight 
of  the  first  business  day  thereafter  (if 
March  1  is  not  a  business  day), 
immediately  after  such  control  period 
and  is  the  deadline  by  which  a  TR  SO2 
Group  2  allowance  transfer  must  be 
submitted  for  recordation  in  a  TR  SO2 
Group  2  source’s  compliance  account  in 
order  to  be  available  for  use  in 
complying  with  the  source’s  TR  SO2 
Group  2  Annual  emissions  limitation  for 
such  control  period  in  accordance  with 
§97.724. 

Alternate  designated  representative 
means,  for  a  TR  SO2  Group  2  source  and 
each  TR  SO2  Group  2  unit  at  the  source, 
the  natural  person  who  is  authorized  by 
the  owners  and  operators  of  the  source 
and  all  such  units  at  the  source,  in 
accordance  with  this  subpart,  to  act  on 
behalf  of  the  designated  representative 
in  matters  pertaining  to  the  TR  SO2 
Group  2  Trading  Program.  If  the  TR  SO2 
Group  2  source  is  also  subject  to  the 
Acid  Rain  Program,  TR  NOx  Annual 
Season  Trading  Program,  or  TR  NOx 
Ozone-Season  Trading  Program,  then 
this  natural  person  shall  be  the  same 
natural  person  as  the  alternate 
designated  representative  as  defined  in 
§  72.2  of  this  chapter,  §  97.402,  or 
§  97.502  respectively. 

Authorized  account  representative 
means,  with  regard  to  a  general  account, 
the  natural  person  who  is  authorized,  in 
accordance  with  this  subpart,  to  transfer 
and  otherwise  dispose  of  TR  SO2  Group 
2  allowances  held  in  the  general 
account  and,  with  regard  to  a  TR  SO2 
Group  2  source’s  compliance  account, 
the  designated  representative  of  the 
source. 

Automated  data  acquisition  and 
handling  system  or  DAHS  means  the 


component  of  the  continuous  emission 
monitoring  system,  or  other  emissions 
monitoring  system  approved  for  use 
under  this  subpart,  designed  to  interpret 
and  convert  individual  output  signals 
from  pollutant  concentration  monitors, 
flow  monitors,  diluent  gas  monitors, 
and  other  component  parts  of  the 
monitoring  system  to  produce  a 
continuous  record  of  the  measured 
parameters  in  the  measurement  units 
required  by  this  subpart. 

Biomass  means — 

(1)  Any  organic  material  grown  for  the 
purpose  of  being  converted  to  energy: 

'  (2)  Any  organic  byproduct  of 
agriculture  that  can  be  converted  into 
energy;  or 

(3)  Any  material  that  can  be  converted 
into  energy  and  is  nonmerchantable  for 
other  purposes,  that  fs  segregated  from 
other  material  that  is  nonmerchantable 
for  other  purposes,  and  that  is; 

(i)  A  forest-related  organic  resource, 
including  mill  residues,  precommercial 
thinnings,  slash,  brush,  or  byproduct 
from  conversion  of  trees  to 
merchantable  material;  or 

(ii)  A  wood  material,  including 
pallets,  crates,  dunnage,  manufacturing 
and  construction  materials  (other  than 
pressure-treated,  chemii:ally-treated,  or 
painted  wood  products),  and  landscape 
or  right-of-way  tree  trimmings. 

Boiler  means  an  enclosed  fossil-  or 
other-fuel-fired  combustion  device  used 
to  produce  heat  and  to  transfer  heat  to 
recirculating  water,  steam,  or  other 
medium. 

Bottoming-cycle  unit  means  a  unit  in 
which  the  energy  input  to  the  unit  is 
first  used  to  produce  useful  thermal 
energy,  where  at  least  some  of  the  reject 
heat  from  the  useful  thermal  energy 
application  or  process  is  then  used  for 
electricity  production. 

Certifying  official  means  a  natural 
person  who  is: 

(1)  For  a  corporation,  a  president, 
secretary,  treasurer,  or  vice-president  or 
the  corporation  in  charge  of  a  principal 
business  function  or  any  other  person 
who  performs  similar  policy  or  decision 
making  functions  for  the  corporation; 

(2)  For  a  partnership  or  sole 
proprietorship,  a  general  partner  or  the 
proprietor  respectively;  or 

(3)  For  a  local  government  entity  or 
State,  fecferal,  or  other  public  agency,  a 
principal  executive  officer  or  ranking 
elected  official. 

Clean  Air  Act  means  the  Clean  Air 
Act,  42  U.S.C.  7401,  et  seq. 

Coal  means  any  solid  fuel  classified  as 
anthracite,  bituminous,  subbituminous, 
or  lignite. 

Coal-derived  fuel  means  any  fuel 
(whether  in  a  solid,  liquid,  or  gaseous 


state)  produced  by  the  mechanical, 
thermal,  or  chemical  processing  of  coal. 

Coal-fired  means  combusting  any 
amount  of  coal  or  coal-derived  fuel, 
alone  or  in  combination  with  any 
amount  of  any  other  fuel,  during  1990 
or  any  year  thereafter. 

Cogeneration  system  means  an 
integrated  group,  at  a  source,  of 
equipment  (including  a  boiler,  or 
combustion  turbine,  and  a  steam  turbine 
generator)  designed  to  produce  useful 
thermal  energy  for  industrial, 
commercial,  heating,  or  cooling 
purposes  and  electricity  through  the 
sequential  use  of  energy. 

Cogeneration  unit  means  a  stationary, 
fossil-fuel-fired  boiler  or  stationary, 
fossil-fuel-fired  combustion  turbine — 

(1)  Operating  as  part  of  a  cogeneration 
system;  and 

(2)  Producing  during  the  later  of  1990 
or  the  12-month  period  starting  on  the 
date  that  the  unit  first  produces 
electricity  and  during  each  calendar 
year  after  the  later  of  1990  or  the 
calendar  year  in  which  the  unit  first 
produces  electricity — 

(i)  For  a  topping-cycle  unit, 

(A)  Useful  thermal  energy  not  less 
than  5  percent  of  total  energy  output; 
and 

(B)  Useful  power  that,  when  added  to 
one-half  of  useful  thermal  energy 
produced,  is  not  less  then  42.5  percent 
of  total  energy  input,  if  useful  thermal 
energy  produced  is  15  percent  or  more 
of  total  energy  output,  or  not  less  than 
45  percent  of  total  energy  input,  if 
useful  thermal  energy  produced  is  less 
than  15  percent  of  total  energy  output. 

(ii)  For  a  bottoming-cycle  unit,  useful 
power  not  less  than  45  percent  of  total 
energy  input; 

(3)  Provided  that  the  total  energy 
input  under  paragraphs  (2)(i)(B)  and 
(2)(ii)  of  this  definition  shall  equal  the 
unit’s  total  energy  input  from  all  fuel, 
except  biomass  if  the  unit  is  a  boiler; 
and 

(4)  Provided  that,  if  a  topping-cycle 
unit  is  operated  as  part  of  a  cogeneration 
system  during  a  calendar  year  and  the 
cogeneration  system  meets  on  a  system- 
wide  basis  the  requirement  in  paragraph 
(2)(i)(B)  of  this  definition,  the  topping- 
cycle  unit  shall  be  deemed  to  meet  such 
requirement  during  that  calendar  year. 

Combustion  turbine  means  an 
enclosed  device  comprising: 

(1)  If  the  device  is  simple  cycle,  a 
compressor,  a  combustor,  and  a  turbine 
and  in  which  the  flue  gas  resulting  from 
the  combustion  of  fuel  in  the  combustor 
passes  through  the  turbine,  rotating  the 
turbine;  and 

(2)  If  the  device  is  combined  cycle, 
the  equipment  described  in  paragraph 
(1)  of  this  definition  and  any  associated 
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duct  burner,  heat  recovery  steam 
generator,  and  steam  turbine. 

Commence  commercial  operation 
means,  with  regard  to  a  unit: 

(1)  To  have  begun  to  produce  steam, 
gas,  or  other  heated  medium  used  to 
generate  electricity  for  sale  or  use, 
including  test  generation,  except  as 
provided  in  §  97.705. 

(1)  For  a  unit  that  is  a  TR  SO2  Group 
2  unit  under  §  97.704  on  the  later  of 
November  15,  1990  or  the  date  the  unit 
commences  commercial  operation  as 
defined  in  the  introductory  text  of 
paragraph  (1)  of  this  definition  and  that 
subsequently  undergoes  a  physical 
change  (other  than  replacement  of  the 
unit  by  a  unit  at  the  same  source),  such 
date  shall  remain  the  date  of 
commencement  of  commercial 
operation  of  the  unit,  which  shall 
continue  to  be  treated  as  the  same  unit. 

(ii)  For  a  unit  that  is  a  TR  SO2  Group 
2  unit  under  §  97.704  on  the  later  of 
November  15,  1990  or  the  date  the  unit 
commences  commercial  operation  as 
defined  in  the  introductory  text  of 
paragraph  (1)  of  this  definition  and  that 
is  subsequently  replaced  by  a  unit  at  the 
same  source,  such  date  shall  remain  the 
replaced  unit’s  date  of  commencement 
of  commercial  operation,  and  the 
replacement  unit  shall  be  treated  as  a 
separate  unit  with  a  separate  date  for 
commencement  of  commercial 
operation  as  defined  in  paragraph  (1)  or 

(2)  of  this  definition  as  appropriate. 

(2)  Notwithstanding  paragraph  (1)  of 
this  definition  and  except  as  provided 
in  §  97.705,  for  a  unit  that  is  not  a  TR 
SO2  Group  2  unit  under  §  97.704  on  the 
later  of  November  15,  1990  or  the  date 
the  unit  commences  commercial 
operation  as  defined  in  introductory  text 
of  paragraph  (1)  of  this  definition,  the 
unit’s  date  for  commencement  of 
commercial  operation  shall  be  the  date 
on  which  the  unit  becomes  a  TR  SO2 
Group  2  unit  under  §  97.704. 

(i)  For  a  unit  with  a  date  for 
commencement  of  commercial 
operation  as  defined  in  the  introductory 
text  of  paragraph  (2)  of  this  definition 
and  that  subsequently  undergoes  a 
physical  change  (other  than  replacement 
of  the  unit  by  a  unit  at  the  same  source), 
such  date  shall  remain  the  date  of 
commencement  of  commercial 
operation  of  the  unit,  which  shall 
continue  to  be  treated  as  the  same  unit. 

(ii)  For  a  unit  with  a  date  for 
commencement  of  commercial 
operation  as  defined  in  the  introductory 
text  of  paragraph  (2)  of  this  definition 
and  that  is  subsequently  replaced  by  a 
unit  at  the  same  source,  such  date  shall 
remain  the  replaced  unit’s  date  of 
commencement  of  commercial  ■  1 
operation,  and  the  replacement  unit  i 


shall  be  treated  as  a  separate  unit  with 
a  separate  date  for  commencement  of 
commercial  operation  as  defined  in 
paragraph  (1)  or  (2)  of  this  definition  as 
appropriate. 

Commence  operation  means,  with 
regard  to  a  unit: 

(1)  To  have  begun  any  mechanical, 
chemical,  or  electronic  process, 
including  start-up  of  the  unit’s 
combustion  chamber. 

(2)  For  a  unit  that  undergoes  a 
physical  change  (other  than  replacement 
of  the  unit  by  a  unit  at  the  same  source) 
after  the  date  the  unit  commences 
operation  as  defined  in  paragraph  (1)  of 
this  definition,  such  date  shall  remain 
the  date  of  commencement  of  operation 
of  the  unit,  which  shall  continue  to  be 
treated  as  the  same  unit. 

(3)  For  a  unit  that  is  replaced  by  a  unit 
at  the  same  source  after  the  date  the  unit 
commences  operatioaas  defined  in 
paragraph  (1)  of  this  definition,  such 
date  shall  remain  the  replaced  unit’s 
date  of  commencement  of  operation, 
and  the  replacement  unit  shall  be 
treated  as  a  separate  unit  with  a  separate 
date  for  commencement  of  operation  as 
defined  in  paragraph  (1),  (2),  or  (3)  of 
this  definition  as  appropriate. 

Common  stack  means  a  single  flue 
through  which  emissions  from  2  or 
more  units  are  exhausted. 

Compliance  account  means  an 
Allowance  Management  System 
account,  established  by  the 
Administrator  for  a  TR  SO2  Group  2 
source  under  this  subpart,  in  which  any 
TR  SO2  Group  2  allowance  allocations 
for  the  TR  SO2  Group  2  units  at  the 
source  are  recorded  and  in  which  are 
held  any  TR  SO2  Group  2  allowances 
available  for  use  for  a  control  period  in 
complying  with  the  source’s  TR  SO2 
Group  2  emissions  limitation  in 
accordance  with  §  97.724  and  the  TR 
SO2  Group  2  assurance  provisions  in 
accordance  with  §  97.725. 

Continuous  emission  monitoring 
system  or  CEMS  means  the  equipment 
required  under  this  subpart  to  sample, 
analyze,  measure,  and  provide,  by 
means  of  readings  recorded  at  least  once 
every  15  minutes  and  using  an 
automated  data  acquisition  and 
handling  system  (DAHS),  a  permanent 
record  of  SO2  emissions,  stack  gas 
volumetric  flow  rate,  stack  gas  moisture 
content,  and  O2  or  GO2  concentration  (as 
applicable),  in  a  manner  consistent  with 
part  75  of  this  chapter  and  §§  97.730 
through  97.735.  The  following  systems 
are  the  principal  types  of  continuous 
emission  monitoring  systems: 

(1)  A  flow  monitoring  system, 
consisting  of  a  stack  flow  rate  monitor 
and  an  automated  data  acquisition  and 
handling  system  and  providing  a 


permanent,  continuous  record  of  stack 
gas  volumetric  flow  rate,  in  standard 
cubic  feet  per  hour  (scfh); 

(2)  A  SO2  monitoring  system, 
consisting  of  a  SO2  pollutant 
concentration  monitor  and  an 
automated  data  acquisition  and 
handling  system  and  providing  a 
permanent,  continuous  record  of  SO2 
emissions,  in  parts  per  jnillion  (ppm); 

(3)  A  moisture  monitoring  system,  as 
defined  in  §  75.11(b)(2)  of  this  chapter 
and  providing  a  permanent,  continuous 
record  of  the  stack  gas  moisture  content, 
in  percent  H2O: 

(4)  A  CO2  monitoring  system, 
consisting  of  a  CO2  pollutant 
concentration  monitor  (or  an  O2  monitor 
plus  suitable  mathematical  equations 
from  which  the  CO2  concentration  is 
derived)  and  an  automated  data 
acquisition  and  handling  system  and 
providing  a  permanent,  continuous 
record  of  CO2  emissions,  in  percent  GO2: 
and 

(5)  An  O2  monitoring  system, 
consisting  of  an  O2  concentration 
monitor  and  an  automated  data 
acquisition  and  handling  system  and 
providing  a  permanent,  continuous 
record  of  O2,  in  percent  O2. 

Control  period  means  the  period 
starting  January  1  of  a  calendar  year, 
except  as  provided  in  §  97.706(c)(3),  and 
ending  on  December  31  of  the  same  ' 
year,  inclusive. 

Designated  representative  means,  for 
a  TR  SO2  Group  2  source  and  each  TR 
SO2  Group  2  unit  at  the  source,  the 
natural  person  who  is  authorized  by  the 
owners  and  operators  of  the  source  and 
all  such  units  at  the  source,  in 
accordance  with  this  subpart,  to 
represent  and  legally  bind  each  owner 
and  operator  in  matters  pertaining  to  the 
TR  SO2  Group  2  Trading  Program.  If  the 
TR  SO2  Group  2  source  is  also  subject 
to  the  Acid  Rain  Program,  TR  NOx 
Annual  Trading  Program,  or  TR  NOx 
Ozone  Season  Trading  Program,  then 
this  natural  person  shall  be  the  same 
natural  person  as  the  designated 
representative,  as  defined  in  §  72.2  of 
this  chapter,  §  97.402,  or  §  97.502 
respectively. 

Emissions  means  air  pollutants 
exhausted  from  a  unit  or  source  into  the 
atmosphere,  as  measured,  recorded,  and 
reported  to  the  Administrator  by  the 
designated  representative  and  as 
modified  by  the  Administrator  in 
accordance  with  this  subpart. 

Excess  emissions  means  any  ton  of 
'  SO2  emitted  from  the  TR  SO2  Group  2 
units  at  a  TR  SO2  Group  2  source  during 
a  control  period  that  exceeds  the  TR  SO2 
Group  2  emissions  limitation  for  the 
source. 

Fossil  fuel  means — 
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(1)  Natural  gas,  petroleum,  coal,  or 
any  form  of  solid,  liquid,  or  gaseous  fuel 
derived  from  such  material;  or 

(2)  For  purposes  of  applying 

§§  97.704{b)(2)(i)(B),  97.704(bK2){ii)(B), 
and  97.704(b)(2)(iii),  natural  gas, 
petroleum,  coal,  or  any  form  of  solid, 
liquid,  or  gaseous  fuel  derived  from 
such  material  for  the  purpose  of  creating 
useful  heat. 

Fossil-fuel-fired  means,  with  regard  to 
a  unit,  combusting  any  amount  of  fossil 
fuel  in  1990  or  any  calendar  year 
thereafter. 

Fuel  oil  means  any  petroleum-based 
fuel  (including  diesel  fuel  or  petroleum 
derivatives  such  as  oil  tar)  and  any 
recycled  or  blended  petroleum  products 
or.  petroleum  by-products  used  as  a  fuel 
whether  in  a  liquid,  solid,  or  gaseous 
state. 

General  account  means  an  Allowance 
Management  System  account, 
established  under  this  subpart,  that  is 
not  a  compliance  account. 

Generator  means  a  device  that 
produces  electricity. 

Gross  electrical  output  means,  with 
regard  to  a  unit,  electricity  made 
available  for  use,  including  any  such 
electricity  used  in  the  power  production 
process  (which  process  includes,  but  is 
not  limited  to,  any  on-site  processing  or 
treatment  of  fuel  combusted  at  the  unit 
and  any  on-site  emission  controls).  ' 
Heat  input  means,  with  regard  to  a 
unit  for  a  specified  period  of  time,  the 
product  (in  mmBtu/time)  of  the  gross 
calorific  value  of  the  fuel  (in  mmBtu/lb) 
multiplied  by  the  fuel  feed  rate  into  a 
combustion  device  (in  lb  of  fuel/time), 
as  measured,  recorded,  and  reported  to 
the  Administrator  by  the  designated 
representative  and  as  modified  by  the 
Administrator  in  accordance  with  this 
subpart  and  excluding  the  heat  derived 
from  preheated  combustion  air, 
recirculated  flue  gases,  or  exhaust. 

Heat  input  rate  means  the  amount  of 
heat  input  (in  mmBtu)  divided  by  unit 
operating  time  (in  hr)  or,  with  regard  to 
a  specific  fuel,  the  amount  of  heat  input 
attributed  to  the  fuel  (in  mmBtu) 
divided  by  the  unit  operating  time  (in 
hr)  during  which  the  unit  combusts  the 
fuel. 

Life-of-the-unit,  firm  power 
contractual  arrangement  means  a  unit 
participation  power  sales  agreement 
•  under  which  a  utility  nr  industrial 
customer  reserves,  or  is  entitled  to 
receive,  a  specified  amount  or 
percentage  of  nameplate  capacity  and 
associated  energy  generated  by  any 
specified  unit  and  pays  its  proportional 
amount  of  such  unit’s  total  costs, 
pursuant  to  a  contract: 

(1)  For  the  life  of  the  unit; 


(2)  For  a  cumulative  term  of  no  less 
than  30  years,  including  contracts  that 
permit  an  election  for  early  termination; 
or 

(3)  For  a  period  no  less  than  25  years 
or  70  percent  of  the  economic  useful  life 
of  the  unit  determined  as  of  the  time  the 
unit  is  built,  with  option  rights  to 
purchase  or  release  some  portion  of  the 
nameplate  capacity  and  associated 
energy  generated  by  the  unit  at  the  end 
of  the  period. 

Maximum  design  heat  input  means 
the  maximum  amount  of  fuel  per  hour 
(in  Btu/hr)  that  a  unit  is  capable  of 
combusting  on  a  steady  state  basis  as  of 
the  initial  installation  of  the  unit  as 
specified  by  the  manufacturer  of  the 
unit. 

Monitoring  system  means  any 
monitoring  system  that  meets  the 
requirements  of  this  subpart,  including 
a  continuous  emission  monitoring 
system,  an  alternative  monitoring 
system,  or  an  excepted  monitoring 
system  under  part  75  of  this  chapter. 

Nameplate  capacity  means,  starting 
from  the  initial  installation  of  a 
generator,  the  maximum  electrical 
generating  output  (in  MWe)  that  the 
generator  is  capable  of  producing  on  a 
steady  state  basis  and  during  continuous 
operation  (when  not  restricted  by 
seasonal  or  other  deratings)  as  of  such 
installation  as  specified  by  the 
manufacturer  of  the  generator  or, 
starting  from  the  completion  of  any 
subsequent  physical  change  in  the 
generator  resulting  in  an  increase  in  the 
maximum  electrical  generating  output 
(in  MWe)  that  the  generator  is  capable 
of  producing  on  a  steady  state  basis  and 
during  continuous  operation  (when  not 
restricted  by  seasonal  or  other 
deratings),  such  increased  maximum 
amount  as  of  such  completion  as 
specified  by  the  person  conducting  the 
physical  change. 

Newly  affected  TR  SO2  Group  2  unit 
means  a  unit  that  was  not  a  TR  SO2 
Group  2  unit  when  it  began  operating 
but  that  thereafter  becomes  a  TR  SO2 
Group  2  unit. 

Operate  or  operation  means,  with 
regard  to  a  unit,  to  combust  fuel. 

Operator  means  any  person  who 
operates,  controls,  or  supervises  a  TR 
SO2  Group  2  unit  or  a  TR  SO2  Group  2 
source  and  shall-include,  but  not  be 
limited  to,  any  holding  company,  utility 
system,  or  plant  manager  of  such  a  unit 
or  source. 

-  Owner  means,  with  regard  to  a  TR  SO2 
Group  2  source  or  a  TR  SO2  Group  2 
unit  at  a  source  respectively,  any  of  the 
following  persons:  1 

(1)  Any  holder  of  any  portion  of  the 
legal  or  equitable  title  in  a  TR  SO2 


Group  2  unit  at  the  source  or  the  TR  SO2 
Group  2  unit; 

(2)  Any  holder  of  a  leasehold  interest 
in  a  TR  SO2  Group  2  unit  at  the  source 
or  the  TR  SO2  Group  2  unit,  provided 
that,  unless  expressly  provided  for  in  a 
leasehold  agreement,  “owner”  shall  not 
include  a  passive  lessor,  or  a  person 
who  has  an  equitable  interest  through 
such  lessor,  whose  rental  payments  are 
not  based  (either  directly  or  indirectly) 
on  the  revenues  or  income  from  such  TR 
SO2  Group  2  unit; 

(3)  Any  purchaser  of  power  from  a  TR 
SO2  Group  2  unit  at  the  source  or  the 
TR  SO2  Group  2  unit  under  a  life-of-the- 
unit,  firm  power  contractual 
arrangement; 

(4)  Provided  that,  for  purposes  of 
applying  the  TR  SO2  Group  2  assurance 
provisions  in  §§  97.706(c)(2)  and  97.725, 
if  one  or  more  owners  (as  defined  in 
paragraphs  (1)  through  (3)  of  this 
definition)  of  one  or  more  TR  SO2  Group 
2  units  in  a  State  are  wholly  owned  by 
another,  common  owner,  all  such 
owners  shall  be  treated  collectively  as  a 
single  owner  in  the  State. 

Owner’s  assurance  level  means: 

(1)  With  regard  to  a  State  and  control 
period  for  which  the  State  assurance 
level  is  exceeded  as  described  in 

§  97.706(c)(2)(iii)(A)  and  not  as 
described  in  §  97.706(c)(2)(iii)(B),  the 
owner’s  share  of'the  State  SO2  Group  2 
trading  budget  with  the  one-year 
variability  limit  for  the  State  for  such 
control  period;  or 

(2)  With  regard  to  a  State  and  control 
period  for  which  the  State  assurance 
level  is  exceeded  as  described  in 
§97.706(c)(2)(iii)(B),  the  owner’s  share 
of  the  State  SO2  Group  2  trading  budget 
with  the  three-year  variability  limit  for 
the  State  for  such  control  period. 

Owner’s  share  means: 

(1)  With  regard  to  k  total  amount  of 
SO2  emissions  from  all  TR  SO2  Group  2 
units  in  a  State  during  a  control  period, 
the  total  tonnage  of  SO2  emissions 
during  such  control  period  from  all  of 
the  owner’s  TR  SO2  Group  2  units  in  the 
State; 

(2)  With  regard  to  a  State  SO2  Group 
2  trading  budget  with  a  one-year 
variability  limit  for  a  control  period,  the 
amount  (rounded  to  the  nearest 
allowance)  equal  to  the  total  amount  of 
TR  SO2  Group  2  allowances  allocated 
for  such  control  period  to  all  of  the 
owner’s  TR  SO2  Group  2  units  in  the 
State,  multiplied  by  the  sum  of  the  State 
SO2  Group  2  trading  budget  under 

§  97.710(a)  and  the  State’s  one-year 
variability  limit  under  §  97.710(b)  and 
divided  by  such  State  SO2  Group  2 
trading  budget; 

(3)  With  regard  to  a  State  SO2  Group 
2  trading  budget  with  a  three-year 
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variability  limit  for  a  control  period,  the 
amount  (rounded  to  the  nearest 
allow^ance)  equal  to  the  total  amount  of 
TR  SO2  Group  2  allowances  allocated 
for  such  control  period  to  all  of  the 
owner’s  TR  SO2  Group  2  units  in  the 
State,  multiplied  by  the  sum  of  the  State 
SO2  Group  2  trading  budget  under 
§  97.710(a)  and  the  State’s  three-year 
variability  limit  under  §  97.710(h)  and 
divided  by  such  State  SO2  Group  2 
trading  budget; 

(4)  Provided  that,  in  the  case  of  a  unit 
with  more  than  one  owner,  the  amount 
of  tonnage  of  SO2  emissions  and  of  TR 
SO2  Group  2  allowances  allocated  for  a 
control  period,  with  regard  to  such  unit, 
used  in  determining  each  owner’s  share 
shall  be  the  amount  (rounded  to  the 
nearest  ton  and  the  nearest  allowance) 
equal  to  the  unit’s  SO2  emissions  and 
allocation  of  such  allowances, 
respectively,  for  such  control  period 
multiplied  by  the  percentage  of 
ownership  in  the  unit  that  the  owner’s 
legal,  equitable,  leasehold,  or 
contractual  reservation  or  entitlement  in 
the  unit  comprises  as  of  December  31  of 
such  control  period; 

(5)  Provided  that,  where  two  or  more 
units  emit  through  a  common  stack  that 
is  the  monitoring  location  from  which 
SO2  mass  emissions  are  reported  for  a 
control  period  for  a  year,  the  amount  of 
tonnage  of  each  unit’s  SO2  emissions 
used  in  determining  each  owner’s  share 
for  such  control  period  shall  be: 

(i)  The  amount  (rounded  to  the 
nearest  ton)  of  SO2  emissions  reported 
at  the  common  stack  multiplied  by  the 
quotient  of  such  unit’s  heat  input  for 
such  control  period  divided  by  tbe  total 
heat  input  reported  from  the  common 
stack  for  such  control  period; 

(ii)  An  amount  determined  in 
accordance  wi^  a  methodology  that  the 
Administrator  determines  is  consistent 
with  the  purposes  of  this  definition  and 
whose  adverse  effect  (if  any)  the 
Administrator  determines  will  be  de 
minimis;  or 

(iii)  An  amount  approved  by  tbe 
Administrator  in  response  to  a  petition 
for  an  alternative  requirement  submitted 
in  accordance  with  §97.735;  and 

(6)  Provided  that,  in  the  case  of  a  unit 
that  operates  during,  hut  is  allocated  no 
TR  SO2  Group  2  allowances  for,  a 
control  period,  the  unit  shall  be  treated, 
solely  for  purposes  of  this  definition,  as 
being  allocated  an  amount  (rounded  to 
the  nearest  allowance)  of  TR  SO2  Group 
2  allowances  for  such  control  period 
equal  to  the  lesser  of — 

(i)  The  unit’s  allowable  SO2  emission 
rate  (in  lb  per  MWe)  applicable  to  such 
control  period,  multiplied  by  a  capacity 
factor  of  0.84  (if  the  unit  is  a  coal-fired 
hoiler),  0.15  (if  the  unit  is  a  simple 


combustion  turbine),  or  0.66  (if  the  unit 
is  a  combined  cycle  turbine),  multiplied 
by  tbe  unit’s  maximum  hourly  load  as 
reported  in  accordance  with  this  subpart 
and  by  8,760  hours/control  period,  and 
divided  by  2,000  Ib/ton;  or 

(ii)  For  a  unit  listed  in  appendix  A  to 
this  subpart,  the  sum  of  the  unit’s  SO2 
emissions  in  the  control  period  in  the 
last  three  years  during  which  the  unit 
operated  during  the  control  period, 
divided  by  three. 

Permanently,  retired  means,  with 
regard  to  a  unit,  a  unit  that  is 
unavailable  for  service  and  that  the 
unit’s  owners  and  operators  do  not 
expect  to  return  to  service  in  the  future. 

Permitting  authority  means 
“permitting  authority”  as  defined  in 
§§  70.2  and  71.2  of  this  chapter. 

Potential  electrical  output  capacity 
means  33  percent  of  a  unit’s  maximum 
design  heat  input,  divided  by  3,413  Btu/ 
kWh,  divided  by  1,000  kWb/MWh,  and 
multiplied  by  8,760  hr/yr. 

Receive  or  receipt  of  means,  when 
referring  to  the  Administrator,  to  come 
into  possession  of  a  document, 
information,  or  correspondence 
(whether  sent  in  hard  copy  or  by 
authorized  electronic  transmission),  as 
indicated  in  an  official  log,  or  by  a 
notation  made  on  the  document, 
information,  or  correspondence,  by  the 
Administrator  in  the  regular  course  of 
business. 

Recordation,  record,  or  recorded 
means,  with  regard  to  TR  SO2  Group  2 
allowances,  the  moving  of  TR  SO2 
Group  2  allowances  by  the 
Administrator  into,  out  of,  or  between 
Allowance  Management  System 
accounts,  for  purposes  of  allocation, 
transfer,  or  deduction. 

Reference  method  means  any  direct 
test  meiiiod  of  sampling  and  analyzing 
for  an  air  pollutant  as  specified  in 
§  75.22  of  this  chapter. 

Replacement,  replace,  or  replaced 
means,  with  regard  to  a  unit,  the 
demolishing  of  a  unit,  or  the  permanent 
retirement  and  permanent  disabling  of  a 
unit,  and  the  construction  of  another 
unit  (the  replacement  unit)  to  be  used 
instead  of  the  demolished  or  retired  unit 
(the  replaced  unit). 

Sequential  use  of  energy  means: 

(1)  For  a  topping-cycle  unit,  the  use 
of  reject  heat  from  electricity  production 
in  a  useful  thermal  energy  application 
or  process;  or 

(2)  For  a  bottoming-cycle  unit,  the  u.se 
of  reject  heat  from  useful  thermal  energy 
application  or  process  in  electricity 
production. 

Serial  number  means,  for  a  TR  SO2 
Group  2  allowance,  the  unique 
identification  number  assigned  to  each 


TR  SO2  Group  2  allowance  by  the 
Administrator. 

Solid  waste  incineration  unit  means  a 
stationary,  fossil-fuel-fired  boiler  or 
stationary,  fossil-fuel-fired  combustion 
turbine  that  is  a  “solid  waste 
incineration  unit”  as  defined  in  section 
129(g)(1)  of  the  Clean  Air  Act. 

Source  means  all  buildings, 
structures,  or  installations  located  in 
one  or  more  contiguous  or  adjacent 
properties  under  comrnon  control  of  the 
same  person  or  persons.  This  definition 
does  not  change  or  otherwise  affect  the 
definition  of  “major  source”,  “stationary 
source”,  or  “source”  as  set  forth  and 
implemented  in  a  title  V  operating 
permit  program  or  any  other  program 
under  the  Clean  Air  Act. 

State  means  one  of  the  States  or  the 
District  of  Columbia  that  is  subject  to 
the  TR  SO2  Group  2  Trading  Program 
pursuant  to  §  52.38(c)  of  this  chapter. 

Submit  or  serve  means  to  send  or 
transmit  a  document,  information,  or 
correspondence  to  the  person  specified 
in  accordance  with  the  applicable 
regulation: 

(1)  In  person; 

(2)  By  United  States  Postal  Service;  or 

(3)  By  other  means  of  dispatch  or 
transmissio'n  and  delivery; 

(4)  Provided  that  compliance  with  any 
“submission”  or  “service”  deadline  shall 
be  determined  by  the  date  of  dispatch, . 
transmission,  or  mailing  and  not  the 
date  of  receipt. 

Topping-cycle  unit  means  a  unit  in 
which  the  energy  input  to  the  unit  is 
first  used  to  produce  useful  power, 
including  electricity,  where  at  lea.st 
some  of  the  reject  heat  from  the 
electricity  production  is  then  used  to 
provide  useful  thermal  energy. 

Total  energy  input  means  total  energy 
of  all  forms  supplied  to  a  unit, 
excluding  energy  produced  by  the  unit. 
Each  form  of  energy  supplied  shall  be 
measured  by  the  lower  heating  value  of 
that  form  of  energy  calculated  as 
follows: 

LHV  =  HHV  -  10.55  (W  +  9H) 

Where 

LHV  =  lower  heating  value  of  the  form  of 
energy  in  Btu/lb, 

HHV  =  higher  heating  value  of  the  form  of 
energy  in  Btu/lh, 

W  =  weight  %  of  moisture  in  the  form  of 
energy,  and 

H  =  weight  %  of  hydrogen  in  the  form  of 
energy. 

Total  energy  output  means  the  sum  of 
useful  power  and  usefid  thermal  energy 
produced  by  the  unit. 

TR  NOx  Annual  Trading  Program 
means  a  multi-state  NOx  air  pollution 
control  and  emission  reduction  program 
established  by  the  Administrator  in 
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accordance  with  subpart  AAAAA  and 
52.37(a)  of  this  chapter,  as  a  means  of 
mitigating  interstate  transport  of  fine 
particulates  and  NOx. 

TR  NOx  Ozone  Season  Trading 
Program  means  a  multi-state  NOx  air 
pollution  control  and  emission 
reduction  program  established  by  the 
Administrator  in  accordance  with 
subpart  BBBBB  of  this  part  and  52.37(b) 
of  this  chapter,  as  a  means  of  mitigating 
interstate  transport  of  ozone  and  NOx 

TR  SO2  Group  2  allowance  means  a 
limited  authorization  issued  and 
allocated  by  the  Administrator  under 
this  subpart  to  emit  one  ton  of  SO2 
during  a  control  period  of  the  specified 
calendar  year  for  which  the 
authorization  is  allocated  or  of  any 
calendar  year  thereafter  under  the  TR 
SO2  Group  2  Trading  Program. 

TR  SO2  Group  2  allowance  deduction 
or  deduct  TR  SO2  Group  2  allowances 
means  the  permanent  withdrawal  of  TR 
SO2  Group  2  allowances  by  the 
Administrator  from  a  compliance 
account,  e.g.,  in  order  to  account  for 
compliance  with  the  TR  SO2  Group  2 
emissions  limitation  or  assurance 
provisions. 

TR  SO2  Group  2  allowances  held  or 
hold  TR  SO2  Group  2  allowances  means 
the  TR  SO2  Group  2  allowances  treated 
as  included  in  an  Allowance 
Management  System  account  as  of  a 
specified  point  in  time  becau.se  at  that 
time  they: 

(1)  Have  been  recor(Jed  by  the 
Administrator  in  the  account  or 
transferred  into  the  account  by  a 
correctly  submitted,  but  not  yet 
recorded,  TR  SO2  Group  2  allowance 
transfer  in  accordance  with  this  subpart: 
and 

(2)  Have  not  been  transferred  out  of 
the  account  by  a  correctly  submitted, 
but  not  yet  recorded,  TR  SO2  Group  2 
allowance  transfer  in  accordance  with 
this  subpart. 

TR  SO2  Group  2  emissions  limitation 
means,  for  a  TR  SO2  Group  2  source,  the 
tonnage  of  SO2  emissions  authorized  in 
a  control  period  by  the  TR  SO2  Group 
2  allowances  available  for  deduction  for 
the  source  under  §  97.724(a)  for  such 
control  period. 

TR  SO2  Group  2  source  means  a 
source  that  includes  one  or  more  TR 
SO2  Group  2  units. 

TR  SO2  Group  2  Trading  Program 
means  a  multi-state  SO2  air  pollution 
control  and  emission  reduction  program 
established  by  the  Administrator  in 
accordance  with  this  subpart  and 
52.38(c)  of  this  chapter,  as  a  means  of 
mitigating  interstate  transport  of  fine 
particulates  and  SO2 


TR  SO2  Group  2  unit  means  a  unit 
that  is  subject  to  the  TR  SO2  Group  2 
Trading  Program  under  §  97.704. 

Unit  means  a  stationary,  fossil-fuel- 
fired  boiler,  stationary,  fossil-fuel-fired 
combustion  turbine,  or  other  stationary, 
fossil-fuel-fired  combustion  device. 

Unit  operating  day  means  a  calendar 
day  in  which  a  unit  combusts  any  fuel. 

Unit  operating  hour  or  hour  of  unit 
operation  means  an  hour  in  which  a 
unit  combusts  any  fuel. 

Useful  power  means  electricity  or 
mechanical  energy  that  a  unit  makes 
available  for  use,  excluding  any  such 
energy  used  in  the  power  production 
process  (which  process  includes,  but  is 
not  limited  to,  any  on-site  processing  or 
treatment  of  fuel  combusted  at  the  unit 
and  any  on-site  emission  controls). 

Useful  thermal  energy  means  thermal 
energy  that  is: 

(1)  Made  available  to  an  industrial  or 
commercial  process  (not  a  power 
production  process),  excluding  any  heat 
contained  in  condensate  return  or 
makeup  water; 

(2)  Used  in  a  heating  application  [e.g., 
space  heating  or  domestic  hot  water 
heating);  or 

(3)  Used  in  a  space  cooling 
application  [i.e.,  in  an  absorption 
chiller). 

Utility  power  distribution  system 
means  the  portion  of  an  electricity  grid 
owned  or  operated  by  a  utility  and 
dedicated  to  delivering  electricity  to 
customers. 

§  97.703  Measurements,  abbreviations, 
and  acronyms. 

Measurements,  abbreviations,  and 
acronyms  used  in  this  subpart  are 
defined  as  follows: 

Btu — British  thermal  unit 
CO2 — carbon  dioxide 
HiO — water 
hr — hour 

kW — kilowatt  electrical 

kWh — kilowatt  hour 

lb — pound 

mmBtu — million  Btu 

MWe — megawatt  electrical 

MWh — megawatt  hour 

NOx — nitrogen  oxides 

O2 — oxygen 

ppm — parts  per  million 

•scfh — standard  cubic  feet  per  hour 

SO2 — sulfur  dioxide 

yr — year 

§97.704  Applicability.' 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section: 

(1)  The  following  units  in  a  State  shall 
be  TR  SO2  Group  2  units,  and  any 
source  that  includes  one  or  more  such 
units  shall  be  a  TR  SO2  Group  2  source, 
subject  to  the  requirements  of  this 
subpart:  Any  stationary,  fossil-fuel-fired 


boiler  or  stationary,  fossil-fuel-fired 
combustion  turbine  serving  at  any  time, 
since  the  later  of  November  15,  1990  or 
the  start-up  of  the  unit’s  combustion 
chamber,  a  generator  with  nameplate 
capacity  of  more  than  25  MWe 
producing  electricity  for  sale. 

(2)  If  a  stationary  toiler  or  stationary 
combustion  turbine  that,  under 
paragraph  (a)(1)  of  this  section,  is  not  a 
TR  SO2  Group  2  unit  begins  to  combust 
fossil  fuel  or  to  serve  a  generator  with 
nameplate  capacity  of  more  than  25 
MWe  producing  electricity  for  sale,  the 
unit  shall  become  a  TR  SO2  Group  2 
unit  as  provided  in  paragraph  (a)(1)  of 
this  section  on  the  first  date  on  which 
it  both  combusts  fossil  fuel  and  serves 
such  generator. 

(b)  Any  unit  in  a  State  that  otherwise 
is  a  TR  SO2  Group  2  unit  under 
paragraph  (a)  of  this  section  and  that 
meets  the  requirements  set  forth  in 
paragraph  (b)(l)(i).  (b)(2)(i),  or  (b)(2)(ii) 
of  this  section  shall  not  be  a  TR  SO2 
Group  2  unit: 

(1) (i)  Any  unit: 

(A)  Qualifying  as  a  cogeneration  unit 
during  the  later  of  1990  or  the  12-month 
period  starting  on  the  date  the  unit  first 
produces  electricity  and  continuing  to 
qualify  as  a  cogeneration  unit;  and 

(B)  Not  serving  at  any  time,  since  the 
later  of  November  15, 1990  or  the  start¬ 
up  of  the  unit’s  combustion  chamber,  a 
generator  with  nameplate  capacity  of 
more  than  25  MWe  supplying  in  any 
calendar  year  more  than  one-third  of  the 
unit’s  potential  electric  output  capacity 
or  219,000  MWh,  whichever  is  greater, 
to  any  utility  power  distribution  system 
for  .sale. 

(ii)  If  a  unit  qualifies  as  a  cogeneration 
unit  during  the  later  of  1990  or  the 
12-month  period  starting  on  the  date  the 
unit  first  produces  electricity  and  meets 
the  requirements  of  paragraphs  (b)(l)(i) 
of  this  section  for  at  least  one  calendar 
year,  but  subsequently  no  longer  meets 
such  qualification  and  requirements,  the 
unit  shall  become  a  TR  SO2  Group  2 
unit  starting  on  the  earlier  of  January  1 
after  the  first  calendar  year  during 
which  the  unit  first  no  longer  qualifies 
as  a  cogeneration  unit  or  January  1  after 
the  first  calendar  year  during  which  the 
unit  no  longer  meets  the  requirements  of 
paragraph  (b)(l)(i)(B)  of  this  section. 

(2) (i)  Any  unit  commencing  operation 
before  January  1,  1985: 

(A)  Qualifying  as  a  solid  waste 
incineration  unit  during  the  later  of 
1990  or  the  12-month  period  starting  on 
the  date  the  unit  first  produces 
electricity  and  continuing  to  qualify  as 
a  solid  waste  incineration  unit;  and 

(B)  With  an  average  annual  fuel 
consumption  of  fossil  fuel  for  1985- 
1987  less  than  20  percent  (on  a  Btu 
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basis)  and  an  average  annual  fuel 
consumption  of  fossil  fuel  for  any  3 
consecutive  calendar  years  after  1990 
less  than  20  percent  (on  a  Btu  basis). 

(ii)  Any  unit  commencing  operation 
on  or  after  January  1,  1985; 

(A)  Qualifying  as  a  solid  waste 
incineration  unit  during  the  later  of 
1990  or  the  12-month  period  starting  on 
the  date  the  unit  first  produces 
electricity  and  continuing  to  qualify  as 
a  solid  waste  incineration  unit;  and 

(B)  With  an  average  annual  fuel 
consumption  of  fossil  fuel  for  the  first 
3  calendar  years  of  operation  less  than 
20  percent  (on  a  Btu  basis)  and  an 
average  annual  fuel  consumption  of 
fossil  fuel  for  any  3  consecutive 
calendar  years  after  1990  less  than  20 
percent  (on  a  Btu  basis). 

(iii)  If  a  unit  qualifies  as  a  solid  waste 
incineration  unit  during  the  later  of 
1990  or  the  12-month  period  starting  on 
the  date  the  unit  first  produces 
electricity  and  meets  the  requirements 
of  paragraph  (b)(2)(i)  or  (ii)  of  this 
section  for  at  least  3  consecutive 
calendar  years,  but  subsequently  no 
longer  meets  such  qualification  and 
requirements,  the  unit  shall  become  a 
TR  SO2  Group  2  unit  starting  on  the 
earlier  of  January  1  after  the  first 
calendar  year  during  which  the  unit  first 
no  longer  qualifies  as  a  solid  waste 
incineration  unit  or  January  1  after  the 
first  3  consecutive  calendar  years  after 
1990  for  which  the  unit  has  an  average 
annual  fuel  consumption  of  fossil  fuel  of 
20  percent  or  more. 

(c)  A  certifying  official  of  an  owner  or 
operator  of  any  unit  or  other  equipment 
may  submit  a  petition  (including  any 
supporting  documents)  to  the 
Administrator  at  any  time  for  a 
determination  concerning  the 
applicability,  under  paragraphs  (a)  and 
(b)  of  this  section,  of  the  TR  SO2  Group 
2  Trading  Program  to  the  unit  or  other 
equipment. 

(1)  Petition  content.  The  petition  shall 
be  in  writing  and  include  the 
identification  of  th.e  unit  or  other 
equipment  and  the  relevant  facts  about 
the  unit  or  other  equipment.  The 
petition  and  any  other  documents 
provided  to  the  Administrator  in 
connection  with  the  petition  shall 
include  the  following  certification 
statement,  signed  by  the  certifying 
official:  “I  am  authorized  to  make  this 
submission  on  behalf  of  the  owners  and 
operators  of  the  unit  or  other  equipment 
for  which  the  submission  is  made.  I 
certify  under  penalty  of  law  that  I  have 
personally  examined,  and  am  familiar 
with,  the  statements  and  information 
submitted  in  this  document  and  all  its 
attachments.  Based  on  my  inquiry  of 
those  individuals  with  primary 


responsibility  for  obtaining  the 
information,  I  certify  that  the  statements 
and  information  are  to  the  best  of  my 
knowledge  and  belief  true,  accurate,  and 
complete.  I  am  aware  that  there  are 
significant  penalties  for  submitting  false 
statements  and  information  or  omitting 
required  statements  and  information, 
including  the  possibility  of  fine  or 
imprisonment.” 

(2)  Response.  The  Administrator  will 
issue  a  written  response  to  the  petition 
and  may  request  supplemental 
information  determined  by  the 
Administrator  to  be  relevant  to  such 
petition.  The  Administrator’s 
determination  concerning  the 
applicability,  under  paragraphs  (a)  and 
(b)  of  this  section,  of  the  TR  SO2  Group 
2  Trading  Program  to  the  unit  or  other 
equipment  shall  be  binding  on  any 
permitting  authority  unless  the 
Administrator  determines  that  the 
petition  or  other  documents  or 
information  provided  in  connection 
with  the  petition  contained  significant, 
relevant  errors  or  omissions. 

§  97.705  Retired  unit  exemption. 

(a) (1)  Any  TR  SO2  Group  2  unit  that 
is  permanently  retired  and  is  not  a  TR 
SO2  Group  2  opt-in  unit  shall  be  exempt 
from  §  97.706(b)  and  (c)(1),  §  97.724, 
and  §§97.730  through  97.735. 

(2)  The  exemption  under  paragraph 
(a)(1)  of  this  section  shall  become 
effective  the  day  on  which  the  TR  SO2 
Group  2  unit  is  permanently  retired. 
Within  30  days  of  the  unit’s  permanent 
retirement,  the  designated 
representative  shall  submit  a  statement 
to  the  Administrator.  The  statement 
shall  state,  in  a  format  prescribed  by  the 
Administrator,  that  the  unit  was 
permanently  retired  on  a  specified  date 
and  will  comply  with  the  requirements 
of  paragraph  (b)  of  this  section. 

(b)  Special  provisions.  (1)  A  unit 
exempt  under  paragraph  (a)  of  this 
section  shall  not  emit  any  SO2,  starting 
on  the  date  that  the  exemption  takes 
effect. 

(2)  For  a  period  of  5  years  from  the 
date  the  records  are  created,  the  owners 
and  operators  of  a  unit  exempt  under 
paragraph  (a)  of  this  section  shall  retain, 
at  the  source  that  includes  the  unit, 
records  demonstrating’ that  the  unit  is 
permanently  retired.  The  5-year  period 
for  keeping  records  may  be  extended  for 
cause,  at  any  time  before  the  end  of  the 
period,  in  writing  by  the  Administrator. 
The  owners  and  operators  bear  the 
burden  of  proof  that  the  unit  is 
permanently  retired. 

(3)  The  owners  and  operators  and,  to 
the  extent  applicable,  the  designated 
representative  of  a  unit  exempt  under 
paragraph  (a)  of  this  section  shall 


comply  with  the  requirements  of  the  TR 
SO2  Group  2  Trading  Program 
concerning  all  periods  for  which  the 
exemption  is  not  in  effect,  even  if  such 
requirements  arise,  or  must  be  complied 
with,  after  the  exemption  takes  effect. 

(4)  A  unit  exempt  under  paragraph  (a) 
of  this  section  shall  lose  its  exemption 
on  the  first  date  on  which  the  unit 
resumes  operation.  Such  unit  shall  be 
treated,  for  purposes  of  applying 
allocation,  monitoring,  reporting,  and 
recordkeeping  requirements  under  this 
subpart,  as  a  unit  that  commences 
commercial  operation  on  the  first  date 
on  which  the  unit  resumes  operation. 

§97.706  Standard  requirements. 

(a)  Designated  representative 
requirements.  The  owners  and  operators 
shall  comply  with  the  requirement  to 
have  a  designated  representative,  and 
may  have  an  alternate  designated 
representative,  in  accordance  with 
§§97.713  through  97.718. 

(b)  Emissions  monitoring,  reporting, 
and  recordkeeping  requirements.  (1) 

The  owners  and  operators,  and  the 
designated  representative,  of  each  TR 
SO2  Group  2  source  and  each  TR  SO2 
Group  2  unit  at  the  source  shall  comply 
with  the  monitoring,  reporting,  and 
recordkeeping  requirements  of  §§  97.730 
through  97.735. 

(2)  The  emissions  data  determined  in 
accordance  with  §§  97.730  through 
97.735  shall  be  used  to  calculate 
allocations  of  TR  SO2  Group  2 
allowances  under  §§  97.711(a)(2)  and  (b) 
and  97.712  and  to  determine 
compliance  with  the  TR  5O2  Group  2 
emissions  limitation  and  assurance 
provisions  under  paragraph  (c)  of  this 
section,  provided  that,  for  each 
monitoring  location  from  which  mass 
emissions  are  reported,  the  mass 
emissions  amount  used  in  calculating 
such  allocations  and  determining  such 
compliance  shall  be  the  mass  emissions 
amount  for  the  monitoring  location 
determined  in  accordance  with 
§§97.730  through  97.735  and  rounded 
to  the  nearest  ton,  with  any  fraction  of 
a  ton  less  than  0.50  being  deemed  to  be 
zero. 

(c)  SO2  emissions  requirements.  (1) 

TR  SO2  Group  2  emissions  limitation,  (i) 
As  of  the  allowance  transfer  deadline  for 
a  control  period,  the  owners  and 
operators  of  each  TR  SO2  Group  2 
source  and  each  TR  SO2  Group  2  unit 

at  the  source  shall  hold,  in  the  source’s 
compliance  account,  TR  SO2  Group  2 
allowances  available  for  deduction  for 
such  control  period  under  §  97.724(a)  in 
an  amount  not  less  than  the  tons  of  total 
SO2  emissions  for  such  control  period 
from  all  TR  SO2  Group  2  units  at  the 
source. 
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(ii)  If  a  TR  SO2  Group  2  source  emits 
SO2  during  any  control  period  in  excess 
of  the  TR  SO2  Group  2  emissions 
limitation  set  forth  in  paragraph  (c){l){i) 
of  this  section,  then: 

(A)  The  owners  and  operators  of  the 
source  and  each  TR  SO2  Group  2  unit 
at  the  source  shall  hold  the  TR  SO2 
.Group  2  allowances  required  for 
deduction  under  §  97.724(d)  and  pay 
any  fine,  penalty,  or  assessment  or 
comply  with  any  other  remedy  imposed, 
for  the  same  violations,  under  the  Clean 
Air  Act;  and 

(B)  Each  ton  of  such  excess  emissions 
and  each  day  of  such  control  period 
shall  constitute  a  separate  violation  of 
this  subpart  and  the  Clean  Air  Act. 

(2)  TR  SO2  Group  2  assurance 
provisions,  (i)  If  the  total  amount  of  SO2 
emissions  from  all  TR  SO2  Group  2 
units  in  a  State  during  a  control  period 
in  2014  or  any  year  thereafter  exceeds 
the  State  assurance  level  as  described  in 
paragraph  (c)(2)(iii)  of  this  section,  then 
each  owner  whose  share  of  such  SO2 
emissions  during  such  control  period 
exceeds  the  owner’s  assurance  level  for 
the  State  and  such  control  period  shall 
hold,  in  a  compliance  account 
designated  by  the  owner  in  accordance 
with  §  97.725(b)(4){ii),  TR  SO2  Group  2 
allowances  available  for  deduction  for 
such  control  period  under  §  97.725(a)  in 
an  amount  equal  to  the  product,  as 
determined  by  the  Administrator  in 
accordance  with  §  97.725(b),  of 
multiplying — 

(A)  The  quotient  (rounded  to  the 
nearest  whole  number)  of  the  amount  by 
which  the  owner’s  share  of  such  SO2 
emissions  exceeds  the  owner’s 
assurance  level  divided  by  the  sum  of 
the  amounts,  determined  for  all  such 
owners,  by  which  each  owner’s  share  of 
such  SO2  emissions  exceeds  that 
owner’s  assurance  level;  and 

(B)  The  amount  by  which  total  SO2 
emissions  for  all  TR  SO2  Group  2  units 
in  the  State  for  such  control-period 
exceed  the  State  assurance  level  as 
determined  in  accordance  with 
paragraph  (c)(2)(iii)  of  this  section. 

(ii)  The  owner  shall  hold  the  TR  SO2 
Group  2  allowances  required  under 
paragraph  (c)(2)(i)  of  this  section,  as  of 
midnight  of  November  1  (if  it  is  a 
business  day),  or  midnight  of  the  first 
business  day  thereafter  (if  November  1 
is  not  a  business  day),  immediately  after 
such  control  period. 

(iii)  The  total  amount  of  SO2 
emissions  from  all  TR  SO2  Group  2 
units  in  a  State  during  a  control  period 
in  2014  or  any  year  thereafter  exceeds 
the  State  assurance  level: 

(A)  If  such  total  amount  of  SO2 
emissions  exceeds  the  sum,  for  such 
control  period,  of  the  State  SO2  Group 


2  trading  budget  and  the  State’s  one- 
year  variability  limit  under  §  97.710(b); 
or 

(B)  If,  with  regard  to  a  control  period 
in  2016  or  any  year  thereafter,  the  sum, 
divided  by  three,  of  such  total  amount 
of  SO2  emissions  and  the  total  amounts 
of  SO2  emissions  from  all  TR  SO2  Group 
2  units  in  the  State  during  the  control 
periods  in  the  immediately  preceding 
two  years  exceeds  the  sum,  for  such 
control  period,  of  the  State  SO2  Group 

2  trading  budget  and  the  State’s  three- 
year  variability  limit  under  §  97.710(b); 

(C)  Provided  that  the  amount  by 
which  such  total  amount  of  SO2 
emissions  exceeds  the  State  assurance 
level  shall  be  the  greater  of  the  amounts 
of  the  exceedance  calculated  under 
paragraph  (c)(2)(iii)(A)  of  this  section 
and  under  paragraph  (c)(2)(iii)(B)  of  this 
section. 

(iv)  It  shall  not  be  a  violation  of  this 
subpart  or  of  the  Clean  Air  Act  if  the 
total  amount  of  SO2  emissions  from  all 
TR  SO2  Group  2  units  in  a  State  during 
a  control  period  exceeds  the  State 
assurance  level  or  if  an  owner’s  share  of 
total  SO2  emissions  from  the  TR  SO2 
Group  2  units  in  a  State  during  a  control 
period  exceeds  the  owner’s  assurance 
level. 

(v)  To  the  extent  an  owner  fails  to 
•hold  TR  SO2  Group  2  allowances  for  a 
control  period  in  accordance  with 
paragraphs  (c)(2)(i)  and  (ii)  of  this 
section, 

(A)  The  owner  shall  pay  any  fine, 
penalty,  or  assessment  or  comply  with 
any  other  remedy  imposed  under  the 
Clean  Air  Act;  and 

(B)  Each  TR  SO2  Group  2  allowance 
that  the  owner  fails  to  hold  for  a  control 
period  in  accordance  with  paragraphs 

(c)(2)(i)  and  (ii)  of  this  section  and  each 
day  of  such  control  period  shall 
constitute  a  separate  violation  of  this 
subpart  and  the  Clean  Air  Act. 

(3)  Compliance  periods.  A  TR  SO2 
Group  2  unit  shall  be  subject  to  the 
requirements: 

0)  Under  paragraph  (c)(1)  of  this 
section  for  the  control  period  starting  on 
the  later  of  January  1,  2012  or  the 
deadline  for  meeting  the  unit’s  monitor 
certification  requirements  under 
§  97.730(b)  and  for  each  control  period 
thereafter;  and 

(ii)  Under  paragraph  (c)(2)  of  this 
section  for  the  control  period  starting  on 
the  later  of  January  1,  2014  or  the 
deadline  for  meeting  the  unit’s  monitor 
certification  requirements  under 
§  97.730(b)  and  for  each  control  period 
thereafter. 

(4)  Vintage  of  deducted  allowances.  A 
TR  SO2  Group  2  allowance  shall  not  be 
deducted,  for  compliance  with  the 
requirements  under  paragraphs  (c)(1) 


and  (2)  of  this  section,  for  a  control 
period  in  a  calendar  year  before  the  year 
for  which  the  TR  SO2  Group  2 
allowance  was  allocated. 

(5)  Allowance  Management  System 
requirements.  Each  TR  SO2  Group  2 
allowance  shall  be  held  in,  deducted 
from,  or  transferred  into,  out  of,  or 
between  Allowance  Management 
System  accounts  in  accordance  with 
this  subpart. 

(6)  Limited  authorization,  (i)  A  TR 
SO2  Group  2  allowance  is  a  limited 
authorization  to  emit  one  ton  of  SO2  in 
accordance  with  the  TR  SO2  Group  2 
Trading  Program. 

(ii)  Notwithstanding  any  other 
provision  of  this  subpart,  the 
Administrator  has  the  authority  to 
terminate  or  limit  such  authorization  to 
the  extent  the  Administrator  determines 
is  necessary  or  appropriate  to 
implement  any  provision  of  the  Clean 
Air  Act. 

(7)  Property  right.  A  TR  SO2  Group  2 
allowance  does  not  constitute  a  property 
right. 

(d)  Title  V  Permit  requirements.  (1)  No 
title  V  permit  revision  shall  be  required 
for  any  allocation,  holding,  deduction, 
or  transfer  of  TR  SO2  Group  2 
allowances  in  accordance  with  this 
subpart. 

(2)  A  description  of  whether  a  unit  is 
required  to  monitor  and  report  SO2 
emissions  using  a  continuous  emission 
monitoring  system  (under  §§  75.10, 
75.11,  and  75.16  of  this  chapter),  an 
excepted  monitoring  system  (under 
appendix  D  to  part  75  of  this  chapter), 
a  low  mass  emissions  excepted 
monitoring  methodology  (under  §  75.19 
of  this  chapter),  or  an  alternative 
monitoring  system  (under  subpart  E  of 
part  75  of  this  chapter)  in  accordarice 
with  §§  97.730  through  97.735  may  be 
added  to,  or  changed  in,  a  title  V  permit 
using  minor  permit  modification 
procedures  in  accordance  with 
§§  70.7(e)(2)  and  71.7(e)(1)  of  this 
chapter,  provided  that  the  requirements 
applicable  to  the  described  monitoring 
and  reporting  (as  added  or  changed, 
respectively)  are  already  incorporated  in 
such  permit.  This  paragraph  explicitly 
provides  that  the  addition  of,  or  change 
to,  a  unit’s  description  as  described  in 
the  prior  sentence  is  eligible  for  minor 
permit  modification  procedures  in 
accordance  with  §§  70.7(e)(2)(i)(B)  and 
71.7(e)(l)(i)(B)  of  this  chapter. 

(e)  Additional  recordkeeping  and 
reporting  requirements.  (1)  Unless 
otherwise  provided,  the  owners  and 
operators  of  each  TR  SO2  Group  2 
source  and  each  TR  SO2  Group  2  unit 
at  the  source  shall  keep  on  site  at  the 
source  each  of  the  following  documents 
(in  hardcopy  or  electronic  format)  for  a 
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period  of  5  years  from  the  date  the 
document  is  created.  This  period  may 
be  extended  for  cause,  at  any  time 
before  the  end  of  5  years,  in  writing  by 
the  Administrator. 

(1)  The  certificate  of  representation 
under  §  97.716  for  the  designated 
representative  for  the  source  and  each 
TR  SO2  Group  2  unit  at  the  source  and 
all  documents  that  demonstrate  the 
truth  of  the  statements  in  the  certificate 
of  representation;  provided  that  the 
certificate  and  documents  shall  be 
retained  on  site  at  the  source  beyond 
such  5-year  period  until  such 
documents  are  superseded  because  of 
the  submission  of  a  new  certificate  of 
representation  under  §  97.716  changing 
the  designated  representative. 

(ii)  All  emissions  monitoring 
information,  in  accordance  with  this 
subpart. 

(iii)  Copies  of  all  reports,  compliance 
certifications,  and  other  submissions 
and  all  records  made  or  required  under, 
or  to  demonstrate  compliance  with  the 
requirements  of,  the  TR  SO2  Group  2 
Trading  Program,  including  any 
monitoring  plans  and  monitoring 
system  certification  and  recertification 
applications. 

(2)  The  designated  representative  of  a 
TR  SO2  Group  2  source  and  each  TR 
SO2  Group  2  unit  at  the  source  shall 
make  all  submissions  required  under 
the  TR  SO2  Group  2  Trading  Program, 


including  any  submissions  required  for 
compliance  with  the  TR  SO2  Group  2 
assurance  provisions.  This  requirement 
does  not  change,  create  an  exemption 
from,  or  otherwise  affect  the  responsible 
official  submission  requirements  under 
a  title  V  operating  permit  program  in 
parts  70  and  71  of  this  chapter. 

(f)  Liability.  (1)  Any  provision  of  the 
TR  SO2  Group  2  Trading  Program  that 
applies  to  a  TR  SO2  Group  2  source  or 
the  designated  representative  of  a  TR 
SO2  Group  2  source  shall  also  apply  to 
the  owners  and  operators  of  such  source 
and  of  the  TR  SO2  Group  2  units  at  the 
source. 

(2)  Any  provision  of  the  TR  SO2 
Group  2  Trading  Program  that  applies  to 
a  TR  SO2  Group  2  unit  or  the  designated 
representative  of  a  TR  SO2  Group  2  unit 
shall  also  apply  to  the  owners  and 
operators  of  such  unit. 

(g)  Effect  on  other  authorities.  No 
provision  of  the  TR  SO2  Group  2 
Trading  Program  or  exemption  under 
§  97.705  shall  be  construed  as 
exempting  or  excluding  the  owners  and 
operators;  and  the  designated 
representative,  of  a  TR  SO2  Group  2 
source  or  TR  SO2  Group  2  unit  from 
compliance  with  any  other  provision  of 
the  applicable,  approved  State 
implementation  plan,  a  federally 
enforceable  permit,  or  the  Clean  Air  Act. 


§  97.707  Computation  of  time. 

(a)  Unless  otherwise  stated,  any  time 
period  scheduled,  under  the  TR  SO2 
Group  2  Trading  Program,  to  begin  on 
the  occurrence  of  an  act  or  event  shall 
begin  on  the  day  the  act  or  event  occurs. 

(b)  Unless  otherwise  stated,  any  time 
period  scheduled,  under  the  TR  SO2 
Group  2  Trading  Program,  to  begin 
before  the  occurrence  of  an  act  or  event 
shall  be  computed  so  that  the  period 
ends  the  day  before  the  act  or  event 
occurs. 

(c)  Unless  otherwise  stated,  if  the  final 
day  of  any  time  period,  under  the  TR 
SO2  Group  2  Trading  Program,  falls  on 

a  weekend  or  a  State  or  Federal  holiday, 
the  time  period  shall  be  extended  to  the 
next  business  day. 

§97.708  Administrative  appeal 
procedures. 

The  administrative  appeal  procedures 
for  decisions  of  the  Administrator  under 
the  TR  SO2  Group  2  Trading  Program 
are  .set  forth  in  part  78  of  this  chapter. 

§97.709  [Reserved] 

§  97.71 0  State  SO2  Group  2  trading 
budgets,  new-unit  set-asides,  and  variability 
limits. 

(a)  The  State  SO2  Group  2  trading 
budgets  and  new-unit  set-asides  for 
allocations  of  TR  SO2  Group  2 
allowances  for  the  control  periods  in  ’ 
2012  and  thereafter  are  as  follows: 


State 

. 

— 

SO2  group  2 
trading  budget 
(tons)  * 

New-unit 

set-aside 

(tons) 

For  2012  and 
thereafter 

For  2012  and 
thereafter 

Alabama . .’ . 

161,871 

4,856 

Connecticut  . ." . . . 

3,059 

92 

Delaware . 

7,784 

234 

District  of  Columbia  . . . 

337 

10 

Florida  . . 

161,739 

4,852 

57.275 

1,718 

Louisiana . 

90,477 

2,714 

Maryland  . 

39,665 

1,190 

Massachusetts . 

7,902 

237 

Minnesota  . 

47,101 

1,413 

Nebraska  . 

71,598 

2,148 

New  Jersey  . * . 

11,291 

339 

South  Carolina  . . . 

116,483 

3,494 

Total . 

776,582 

23,297 

‘Without  variability  limits. 


(b)  The  States’  one-year  and  three-year  periods  in  2014  and  thereafter  are  as 
variability  limits  for  the  State  SO2  follows: 

Group  2  trading  budgets  for  the  control 
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'  i  ■ . 

State 

•  1 

1 

One-year-'*  I 
variability 
limits 

Three-year 

variability-'* 

limits 

2014  and  there¬ 
after 
(tons) 

2016  and 
thereafter 
(tons) 

Alabama . 

16,187 

9,346 

Connecticut . 

1,700 

981 

Delaware . 

1,700 

981 

District  of  Columbia  . 

1,700 

1  981 

Florida  . .' . 

16,174 

1  9,338 

Kansas  . 

5,728 

3,307 

Louisiana . 

9,048 

1  5,224 

Maryland  . 

3,967 

i  2,290 

Massachusetts . 

1,700 

1  981 

Minnesota  . 

4,710 

2,719 

Nebraska . 

7,160 

4,134 

New  Jersey  . . 

1,700 

981 

South  Carolina  . . 

11,648 

1  6,725 

§  97.71 1  Timing  requirements  for  TR  SO2 
Group  2  allowance  allocations. 

(a)  Existing  units.  (1)  TR  SO2  Group  2 
allowances  are  allocated,  for  the  control 
periods  in  2012  and  each  year 
thereafter,  as  set  forth  in  appendix  A  to 
this  subpart.  Listing  a  unit  in  such 
appendix  does  not  constitute  a 
determination  that  the  unit  is  a  TR  SO2 
Group  2  unit,  and  not  listing  a  unit  in 
such  appendix  does  not  constitute  a 
determination  that  the  unit  is  not  a  TR 
SO2  Group  2  unit. 

(2)  Notwithstanding  paragraph  (a)(1) 
of  this  section,  if  a  unit  listed  in 
appendix  A  to  this  subpart  as  being 
allocated  TR  SO2  Group  2  allowances 
does  not  operate,  starting  after  2011, 
during  the  control  period  in  three 
consecutive  years,  such  unit  will  not  be 
allocated  the  TR  SO2  Group  2 
allowances  set  forth  in  appendix  A  to 
this  subpart  for  the  unit  for  the  control 
periods  in  the  seventh  year  after  the  first 
such  year  and  in  each  year  after  that 
seventh  year.  All  TR  SO2  Group  2 
allowances  that  would  otherwise  have 
been  allocated  to  such  unit  will  be 
allocated  to  the  new  unit  set-aside  for 
the  respective  years  involved.  If  such 
unit  resumes  operation,  the 
Administrator  will  allocate  TR  SO2 
Group  2  allowances  to  the  unit  in 
accordance  with  paragraph  (b)  of  this 
section. 

(b)  New  units.  (1)  3y  July  1,  2012,  and 
July  1  of  each  year  thereafter,  the 
Administrator  will  calculate  the  TR  SO2 
Group  2  allowance  allocation  for  each 
TR  SO2  Group  2  unit,  in  accordance 
with  §97.712,  for  the  control  period  in 
the  year  of  the  applicable  calculation 
deadline  under  this  paragraph  and  will 
promulgate  a  notice  of  availability  of  the 
results  of  the  calculations. 

(2)  For  each  notice  of  data  availability 
required  in  paragraph  (b)(1)  of  this 
section,  the  Administrator  will  provide 


an  opportunity  for  submission  of 
objections  to  the  calculations  referenced 
in  such  notice. 

(i)  Objections  shall  be  submitted  by 
the  deadline  specified  in  such  notice 
and  shall  be  limited  to  addressing 
whether  the  calculations  are  in 
accordance  with  §  97.712  and 

§§  97.706(b)(2)  and  97.730  through 
97.735. 

(ii)  The  Administrator  will  adjust  the 
calculations  to  the  extent  necessary  to 
ensure  that  they  are  in  accordance  with 
the  provisions  referenced  in  paragraph 
(b)(2)(i)  of  this  section.  By  September  1 
immediately  after  the  promulgation  of 
such  notice,  the  Administrator  will 
promulgate  a  notice  of  availability  of 
any  adjustments  that  the  Administrator 
determines  to  be  necessary  and  the 
reasons  for  accepting  or  rejecting  any 
objections  submitted  in  accordance  with 
paragraph  (b)(2)(i)  of  this  section. 

(c)  Units  that  are  not  TR  SO2  Group 
2  units.  For  each  control  period  in  2012 
and  thereafter,  if  the  Administrator 
determines  that  TR  SO2  Group  2 
allowances  were  allocated  under 
paragraph  (a)  of  this  section  for  the 
control  period  to  a  recipient  that  is  not 
actually  a  TR  SO2  Group  2  unit  under 
§  97.704  as  of  January  1,  2012,  or  whose 
deadline  for  meeting  monitor 
certification  requirements  under 
§  97.730(b)(1)  and  (2)  is  after  January  1, 
2012,  or  if  the  Administrator  determines 
that  TR  SO2  Group  2  allowances  were 
allocated  under  paragraph  (b)  of  this 
section  and  §  97.712  for  the  control . 
period  to  a  recipient  that  is  not  actually 
a  TR  SO2  Group  2  unit  under  §  97.704 
as  of  January  1  of  the  control  period, 
then  the  Administrator  will  notify  the 
designated  representative  and  will  act  in 
accordance  with  the  following 
procedures: 

(1)  Except  as  provided  in  paragraph, 
(c)(2)  or  (3)  of  this  section,  the 


Administrator  will  not  record  such  TR 
SO2  Group  2  allowances  under  §  97.721. 

(2)  If  the  Administrator  already 
recorded  such  TR  SO2  Group  2 
allowances  under  §  97.721  and  if  the 
Administrator  makes  such 
determination  before  making  deductions 
for  the  source  that  includes  such 
recipient  under  §  97.724(b)  for  such 
control  period,  then  the  Administrator 
will  deduct  from  the  account  in  which 
such  TR  SO2  Group  2  allowances  were 
recorded  an  amount  of  TR  SO2  Group  2 
allowances  allocated  for  the  same  or  a 
prior  control  period  equal  to  the  amount 
of  such  already  recorded  TR  SO2  Group 
2  allowances.  The  authorized  account 
representative  shall  ensure  that  there  are 
sufficient  TR  SO2  Group  2  allowances  in 
such  account  for  completion  of  the 
deduction. 

(3)  If  the  Administrator  already 
recorded  such  TR  SO2  Group  2 
allowances  under  §  97.721  and  if  the 
Administrator  makes  such 
determination  after  making  deductions 
for  the  source  that  includes  such 
recipient  under  §  97.724(b)  for  such 
control  period,  then  the  Administrator 
will  not  make  any  deduction  to  take 
account  of  such  already  recorded  TR 
SO2  Group  2  allowances. 

(4)  The  Administrator  will  transfer  the 
TR  SO2  Group  2  allowances  that  are  not 
recorded,  or  that  are  deducted,  in 
accordance  with  paragraphs  (c)(1)  and 
(2)  of  this  section  to  the  new  unit  set- 
aside,  for  the  State  in  which  such 
recipient  is  located,  for  the  control 
period  in  the  year  of  such  transfer  if  the 
notice  required  in  paragraph  (b)(1)  of 
this  section  for  the  control  period  in  that 
year  has  not  been  promulgated  or,  such 
notice  has  been  promulgated,  in  the 
next  year. 
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§  97.71 2  TR  SO2  Group  2  allowance 
allocations  for  new  units. 

(a)  For  each  control  period  in  2012 
and  thereafter,  the  Administrator  will 
allocate,  in  accordance  with  the 
following  procedures,  TR  SO2  Group  2 
allowances  to  TR  SO2  Group  2  units  in 
a  State  that  are  not  listed  in  appendix 
A  to  this  suhpart,  to  TR  SO2  Group  2 
units  that  are  so  listed  and  whose 
allocation  of  SO2  Group  2  allowances 
for  such  control  period  is  covered  by 
§  97.711(c)(1)  or  (2),  and  to  TR  SO2 
Group  2  units  that  are  so  listed  and, 
pursuant  to  §  97.711(a)(2),  are  not 
allocated  TR  SO2  Group  2  allowances 
for  such  control  period  but  that  operate 
during  the  immediately  preceding 
control  period: 

(1)  The  Administrator  will  establish  a 
separate  new  unit  set-aside  for  each 
State  for  each  control  period  in  a  given 
year.  Each  new  unit  set-aside  will  be 
allocated  TR  SO2  Group  2  allowances  in 
an  amount  equal  to  the  applicable 
amount  of  tons  of  SO2  emissions  as  set 
forth  in  §  97.710(a).  Each  new  unit  set- 
aside  will  be  allocated  additional  TR 
SO2  Group  2  allowances  in  accordance 
with  §  97.711(a)(2)  and  (c)(4). 

(2)  The  designated  representative  of 
such  TR  SO2  Group  2  unit  may  submit 
to  the  Administrator  a  request,  in  a 
format  prescribed  by  the  Administrator, 
to  be  allocated  TR  SO2  Group  2 
allowances  for  a  control  period,  starting 
with  the  later  of  the  control  period  in 
2012,  the  first  control  period  after  the 
control  period  in  which  the  TR  SO2 
Group  2  unit  commences  commercial 
operation  (for  a  unit  not  listed  in 
appendix  A  to  this  subpart),  or  the  first 
control  period  after  the  control  period  in 
which  the  unit  resumes  operation  (for  a 
unit  listed  in  appendix  A  of  this 
subpart)  and  for  each  subsequent 
control  period. 

(i)  The  request  must  be  submitted  on 
or  before  May  1  of  the  first  control 
period  for  which  TR  SO2  Group  2 
allowances  are  sought  and  after  the  date 
on  which  the  TR  SO2  Group  2  unit 
commences  commercial  operation  (for  a 
unit  not  listed  in  appendix  A  of  this 
subpart)  or  on  which  the  unit  resumes 
operation  (for  a  unit  listed  in  appendix 
A  of  this  subpart). 

(ii)  For  each  control  period  for  which 
an  allocation  is. sought,  the  request  must 
be  for  TR  SO2  Group  2  allowances  in  an 
amount  equal  to  the  unit’s  total  tons  of 
SO2  emissions  during  the  immediately 
preceding  control  period. 

(3)  The  Administrator  will  review 
each  TR  SO2  Group  2  allowance 
allocation  request  under  paragraph 
(a)(2)  of  this  section  and  will  accept  the 
request  only  if  it  meets  the  requirements 
of  paragraph  (a)(2)  of  this  section.  The 


Administrator  will  allocate  TR  SO2 
Group  2  allowances  for  each  control 
period  pursuant  to  an  accepted  request 
as  follows: 

(i)  After  May  1  of  such  control  period, 
the  Administrator  will  determine  the 
sum  of  the  TR  SO2  Group  2  allowances 
requested  in  all  accepted  allowance 
allocation  requests  for  such  control 
period. 

(ii)  If  the  amount  of  TR  SO2  Group  2 
allowances  in  the  new  unit  set-aside  for 
such  control  period  is  greater  than  or 
equal  to  the  sum  under  paragraph 
(a)(3)(i)  of  this  section,  then  the 
Administrator  will  allocate  the  amount 
of  TR  SO2  Group  2  allowances  requested 
to  each  TR  SO2  Group  2  unit  covered  by 
an  accepted  allowance  allocation 
request. 

(iii)  If  the  amount  of  TR  SO2  Group  2 
allowances  in  the  new  unit  set-aside  for 
such  control  period  is  less  than  the  sum 
under  paragraph  (a)(3)(i)  of  this  section, 
then  the  Administrator  will  allocate  to 
each  TR  SO2  Group  2  unit  covered  by 
an  accepted  allowance  allocation 
request  the  amount  of  the  TR  SO2  Group 
2  allowances  requested,  multiplied  by 
the  amount  of  TR  SO2  Group  2 
allowances  in  the  new  uiiit  set-aside  for 
such  control  period,  divided  by  tKe  sum 
determined  under  paragraph  (a)(3)(i)  of 
this  section,  and  rounded  to  the  nearest 
allowance. 

(iv)  The  Administrator  will  notify, 
through  the  promulgation  of  the  notices 
of  data  availability  described  in 

§  97.711(b),  each  designated 
representative  that  submitted  an 
allowance  allocation  request  of  the 
amount  of  TR  SO2  Group  2  allowances 
(if  any)  allocated  for  such  control  period 
to  the  TR  SO2  Group  2  unit  covered  by 
the  request. 

(b)  If,  after  completion  of  the 
procedures  under  paragraph  (a)(4)  of 
this  section  for  a  control  period,  any 
unallocated  TR  SO2  Group  2  allowances 
remain  in  the  new  unit  set-aside  under 
paragraph  (a)  of  this  section  for  a  State 
for  such  control  period,  the 
Administrator  will  allocate  to  each  TR 
■  SO2  Group  2  unit  that  is  in  the  State,  is 
listed  in  appendix  A  to  this  subpart,  and 
continues  to  be  allocated  TR  SO2  Group 
2  allowances  for  such  control  period  in 
accordance  with  §  97.711(a)(2),  an 
amount  of  TR  SO2  Group  2  allowances 
equal  to  the  following:  The  total  amount 
of  such  remaining  unallocated  TR  SO2 
Group  2  allowances  in  such  new  unit 
set-aside,  multiplied  by  the  unit’s 
allocation  under  §  97.711(a)  for  such 
control  period,  divided  by  the 
remainder  of  the  amount  of  tons  in  the 
applicable  State  SO2  Group  2  trading 
budget  minus  the  amount  of  tons  in 


such  new  unit  set-aside,  and  rounded  to 
the  nearest  allowance. 

§  97.71 3  Authorization  of  designated 
representative  and  alternate  designated 
representative. 

(a)  Except  as  provided  under  §  97.715, 
each  TR  SO2  Group  2  source,  including 
all  TR  SO2  Group  2  units  at  the  source, 
shall  have  one  and  only  one  designated 
fepresentative,  with  regard  to  all  matters 
under  the  TR  SO2  Group  2  Trading 
Program. 

(1)  The  designated  representative 
shall  be  selected  by  an  agreement 
binding  on  the  owners  and  operators  of 
the  source  and  all  TR  SO2  Group  2  units 
at  the  source  and  shall  act  in  accordance 
with  the  certification  statement  in 
§97.716(a)(4)(iii). 

(2)  Upon  and  after  receipt  by  the 
Administrator  of  a  complete  certificate 
of  representation  under  §  97.716: 

(i)  The  designated  representative  shall 
be  authorized  and  shall  represent  and, 
by  his  or  her  representations,  actions, 
inactions,  or  submissions,  legally  bind 
each  owner  and  operator  of  the  source 
and  each  TR  SO2  Group  2  unit  at  the 
source  in  all  matters  pertaining  to  the 
TR  SO2  Group  2  Trading  Program, 
notwithstanding  any  agreement  between 
the  designated  representative  and  such 
owners  and  operators;  and 

(ii)  The  owners  and  operators  of  the 
source  and  each  TR  SO2  Group  2  unit 
at  the  source  shall  be  bound  by  any 
decision  or  order  issued  to  the 
designated  representative  by  the 
Administrator  regarding  the  source  or 
any  such  unit. 

(b)  Except  as  provided  under  §  97.715, 
each  TR  SO2  Group  2  source  may  have 
one  and  only  one  alternate  designated 
representative,  who  may  act  on  behalf  of 
the  designated  representative.  The 
agreement  by  which  the  alternate 
designated  representative  is  selected 
shall  include  a  procedure  for 
authorizing  the  alternate  designated 
representative  to  act  in  lieu  of  the 
designated  representative. 

(1)  The  alternate  designated 
representative  shall  be  selected  by  an 
agreement  binding  on  the  owners  and 
operators  of  the  source  and  all  TR  SO2 
Group  2  units  at  the  source  and  shall  act 
in  accordance  with  the  certification 
statement  in  §  97.716(a)(4)(iii). 

(2)  Upon  and  after  receipt  by  the 
Administrator  of  a  complete  certificate 
of  representation  under  §  97.716, 

(i)  The  alternate  designated 
representative  shall  be  authorized^ 

(ii)  Any  representation,  action, 
inaction,  or  submission  by  the  alternate 
designated  representative  shall  be 
deemed  to  be  a  representation,  action. 
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inaction,  or  submission  by  the 
designated  representative;  and 

(iii)  The  owners  and  operators  of  the 
source  and  each  TR  SO2  Group  2  unit 
at  the  source  shall  be  bound  by  any 
decision  or  order  issued  to  the  alternate 
designated  representative  by  the 
Administrator  regarding  the  source’ or 
any  such  unit. 

(c)  Except  in  this  section,  §  97.702, 
and  §§  97.714  through  97.718,  whenever 
the  term  “designated  representative”  is 
used  in  this  subpart,  the  term  shall  be 
construed  to  include  the  designated 
representative  or  any  alternate 
designated  representative. 

§  97.71 4  Responsibilities  of  designated 
representative  and  alternate  designated 
representative. 

(a)  Except  as  provided  under  §  97.718 
concerning  delegation  of  authority  to 
make  submissions,  each  submission 
under  the  TR  SO2  Group  2  Trading 
Program  shall  be  made,  signed,  and 
certified  by  the  designated 
representative  or  alternate  designated 
representative  for  each  TR  SO2  Group  2 
source  and  TR  SO2  Group  2  unit  for 
which  the  submission  is  made.  Each 
such  submission  shall  include  the 
following  certification  statement  by  the 
designated  representative  or  alternate 
designated  representative:  “I  am 
authorized  to  make  this  submission  on 
behalf  of  the  owners  and  operators  of 
the  source  or  units  for  which  the 
submission  is  made.  I  certify  under 
penalty  of  law  that  I  have  personally 
examined,  and  am  familiar  with,  the 
statements  and  information  submitted 
in  this  document  and  all  its 
attachments.  Based  on  my  inquiry  of 
those  individuals  with  primary 
responsibility  for  obtaining  the 
information,  I  certify  that  the  statements 
and  information  are  to  the  best  of  my 
knowledge  and  belief  true,  accurate,  and 
complete.  I  am  aware  that  there  are 
significant  penalties  for  submitting  false 
statements  and  information  or  omitting 
required  statements  and  information, 
including  the  possibility  of  fine  or 
imprisonment.” 

(b)  The  Administrator  will  accept  or 
act  on  a  submission  made  for  a  TR  SO2 
Group  2  source  or  a  TR  SO2  Group  2 
unit  only  if  the  submission  has  been 
made,  signed,  and  certified  in 
accordance  with  paragraph  (a)  of  this 
section  and  §97.718. 

§  97.71 5  Changing  designated 
representative  and  alternate  designated 
representative;  changes  in  owners  and 
operators. 

(a)  Changing  designated 
representative.  The  designated 
representative  may  be  changed  at  any 
time  upon  receipt  by  tbe  Administrator 


of  a  superseding  complete  certificate  of 
representation  under  §  97.716. 
Notwithstanding  any  such  change,  all 
representations,  actions,  inactions,  and 
submissions  by  the  previous  designated 
representative  before  the  time  and  date 
when  the  Administrator  receives  the 
superseding  certificate  of  representation 
shall  be  binding  on  the  new  designated 
representative  and  the  owners  and 
operators  of  the  TR  SO2  Group  2  source 
and  the  TR  SO2  Group  2  units  at  the 
source. 

(b)  Changing  alternate  designated 
representative.  The  alternate  designated 
representative  may  be  changed  at  any 
time  upon  receipt  by  the  Administrator 
of  a  superseding  complete  certificate  of 
representation  under  §  97.716. 
Notwithstanding  any  such  change,  all 
representations,  actions,  inactions,  and 
submissions  by  the  previous  alternate 
designated  representative  before  the 
time  and  date  when  the  Administrator 
receives  the  superseding  certificate  of 
representation  shall  be  binding  on  the 
new  alternate  designated  representative, 
the  designated  representative,  and  the 
owners  and  operators  of  the  TR  SO2 
Group  2  source  and  the  TR  SO2  Group 

2  units  at  the  source. 

(c)  Changes  in  owners  and  operators. 

(1)  In  the  event  an  owner  or  operator  of 
a  TR  SO2  Group  2  source  or  a  TR  SO2 
Group  2  unit  is  not  included  in  the  list 
of  owners  and  operators  in  the 
certificate  of  representation  under 
§97.716,  such  owner  or/)perator  shall 
be  deemed  to  be  subject  to  and  bound 
by  the  certificate  of  representation,  the 
representations,  actions,  inactions,  and 
submissions  of  the  designated 
representative  and  any  alternate 
designated  representative  of  the  source 
or  unit,  and  the  decisions  and  orders  of 
the  Administrator,  as  if  the  owner  or 
operator  were  included  in  such  list. 

(2)  Within  30  days  after  any  change  in 
the  owners  and  operators  of  a  TR  SO2 
Group  2  source  or  a  TR  SO2  Group  2 
unit,  including  the  addition  of  a  new 
owner  or  operator,  the  designated 
representative  or  any  alternate 
designated  representative  shall  submit  a 
revision  to  tbe  certificate  of 
representation  under  §  97.716  amending 
the  list  of  owners  and  operators  to 
include  the  change. 

§  97.71 6  Certificate  of  representation. 

(a)  A  complete  certificate  of 
representation  for  a  designated 
representative  or  an  alternate  designated 
representative  shall  include  the 
following  elements  in  a  format 
prescribed  by  the  Administrator; 

(1)  Identification  of  the  TR  SO2  Group 
2  source,  and  each  TR  SO2  Group  2  unit 
at  the  source,  for  which  the  certificate 


of  representation  is  submitted, 
including  source  name,  source  category 
and  NAICS  code  (or,  in  the  absence  of 
a  NAICS  code,  an  equivalent  code). 

State,  plant  code,  county,  latitude  and 
longitude,  unit  identification  number 
and  type,  identification  number  and 
nameplate  capacity  (in  MWe  rounded  to 
tbe  nearest  tenth)  of  each  generator 
served  by  each  such  unit,  and  actual  or 
projected  date  of  commencement  of 
commercial  operation. 

(2)  The  name,  address,  e-mail  address 
(if  any),  telephone  number,  and 
facsimile  transmission  number  (if  any) 
of  the  designated  representative  and  any 
alternate  designated  representative. 

(3)  A  list  of  the  owners  and  operators 
of  the  TR  SO2  Group  2  source  and  of 
each  TR  SO2  Group  2  unit  at  the  source. 

(4)  The  following  certification 
statements  by  the  designated 
representative  and  any  alternate 
designated  representative — 

(i)  “I  certify  that  1  was  selected  as  the 
designated  representative  or  alternate 
designated  representative,  as  applicable, 
by  an  agreement  binding  on  the  owners 
and  operators  of  the  source  and  each  TR 
SO2  Group  2  unit  at  the  source.” 

(ii)  “I  certify  that  I  have  all  the 
necessary  authority  to  carry  out  my 
duties  and  responsibilities  under  the  TR 
SO2  Group  2  Trading  Program  on  behalf 
of  the  owners  and-  operators  of  the 
source  and  of  each  TR  SO2  Group  2  unit 
at  the  source  and  that  each  such  owner 
and  operator  shall  be  fully  bound  by  my 
representations,  actions,  inactions,  or 
submissions  and  by  any  order  issued  to 
me  by  the  Administrator  regarding  the 
source  or  unit.” 

(iii)  “Where  there  are  multiple  holders 
of  a  legal  or  equitable  title  to,  or  a 
leasehold  interest  in,  a  TR  SO2  Group  2 
unit,  or  where  a  utility  or  industrial 
customer  purchases  power  from  a  TR 
SO2  Group  2  unit  under  a  life-of-the- 
unit,  firm  power  contractual 
arrangement,  I  certify  that:  I  have  given 
a  written  notice  of  my  selection  as  the 
‘designated  representative’  or  ‘alternate 
designated  representative’,  as 
applicable,  and  of  the  agreement  by 
which  I  was  selected  to  each  owner  and 
operator  of  the  source  and  of  each  TR 
SO2  Group  2  unit  at  the  source;  and  TR 
SO2  Group  2  allowances  and  proceeds 
of  transactions  involving  TR  SO2  Group 
2  allowances  will  be  deemed  to  be  held 
or  distributed  in  proportion  to  each 
holder’s  legal,  equitable,  leasehold,  or 
contractual  reservation  or  entitlement, 
except  that,  if  such  multiple  holders 
have  expressly  provided  for  a  different 
distribution  of  TR  SO2  Group  2 
allowances  by  contract,  TR  SO2  Group 

2  allowances  and  proceeds  of 
transactions  involving  TR  SO2  Group  2 
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allowances  will  be  deemed  to  be  held  or 
distributed  in  accordance  with  the 
contract.” 

(5)  The  signature  of  the  designated 
representative  and  any  alternate 
designated  representative  and  the  dates 
signed. 

(b)  Unless  otherwise  required  by  the 
Administrator,  documents  of  agreement 
referred  to  in  the  certificate  of 
representation  shall  not  be  submitted  to 
the  Administrator.  The  Administrator 
shall  not  be  under  any  obligation  to 
review  or  evaluate  the  sufficiency  of 
such  documents,  if  submitted. 

§97.717  Objections  concerning 
designated  representative  and  alternate 
designated  representative. 

(a)  Once  a  complete  certificate  of 
representation  under  §  97.716  has  been 
submitted  and  received,  the 
Administrator  will  rely  on  the  certificate 
of  representation  unless  and  until  a 
superseding  complete  certificate  of 
representation  under  §  97.716  is 
received  by  the  Administrator. 

(b)  Except  as  provided  in  §  97.715(a) 
or  (b),  no  objection  or  other 
communication  submitted  to  the 
Administrator  concerning  the 
authorization,  or  any  representation, 
action,  inaction,  or  submission,  of  a 
designated  representative  or  alternate 
designated  representative  shall  affect 
any  representation,  action,  inaction,  or 
submission  of  the  designated 
representative  or  alternate  designated 
representative  or  the  finality  of  any 
decision  or  order  by  the  Administrator 
under  the  TR  SO2  Group  2  Trading 
Program. 

(c)  The  Administrator  will  not 
adjudicate  any  private  legal  dispute 
concerning  the  authorization  or  any 
representation,  action,  inaction,  o*" 
submission  of  any  designated 
representative  or  alternate  designated 
representative,  including  private  legal 
disputes  concerning  the  proceeds  of  TR 
SO2  Group  2  allowance  transfers. 

§97.718  Delegation  by  designated 
representative  and  alternate  designated 
representative. 

(a)  A  designated  representative  may 
delegate,  to  one  or  more  natural  persons, 
his  or  her  authority  to  make  an 
electronic  submission  to  the 
Administrator  provided  for  or  required 
under  this  subpart. 

(b)  An  alternate  designated 
representative  may  delegate,  to  one  or 
more  natural  persons,  his  or  her 
authority  to  make  an  electronic 
submission  to  the  Administrator 
provided  for  or  required  under  this 
subpart. 

(c)  In  order  to  delegate  authority  to 
make  an  electronic  submission  to  the 


Administrator  in  accordance  with 
paragraph  (a)  or  (b)  of  this  section,  the 
designated  representative  or  alternate 
designated  representative,  as 
appropriate,  must  submit  to  the 
Administrator  a  notice  of  delegation,  in 
a  format  prescribed  by  the 
Administrator,  that  includes  the 
following  elements: 

(1)  The  name,  address,  e-mail  address, 
telephone  number,  and  facsimile 
transmission  number  (if  any)  of  such 
designated  representative  or  alternate 
designated  representative; 

(2)  The  name,  address,  e-mail  address, 
telephone  number,  and  facsimile 
transmission  number  (if  any)  of  each 
such  natural  person  (referred  to  as  an 
“agent”); 

(3)  For  each  such  natural  person,  a  list 
of  the  type  or  types  of  electronic  . 
submissions  under  paragraph  (a)  or  (b) 
of  this  section  for  which  authority  is 
delegated  to  him  or  her;  and 

(4)  The  following  certification 
statements  by  such  designated 
representative  or  alternate  designated 
representative: 

(i)  “I  agree  that  any  electronic 
submission  to  the  Administrator  that  is 
made  by  an  agent  identified  in  this 
notice  of  delegation  and  of  a  type  listed 
for  such  agent  in  this  notice  of 
delegation  and  that  is  made  when  I  am 
a  designated  representative  or  alternate 
designated  representative,  as 
appropriate,  and  before  this  notice  of 
delegation  is  superseded  by  another 
notice  of  delegation  under  40  CFR 
97.718(d)  shall  be  deemed  to  be  an 
electronic  submission  by  me.” 

(ii)  “Until  this  notice  of  delegation  is 
superseded  by  another  notice  of 
delegation  under  40  GFR  97.718(d),  I 
agree  to  maintain  an  e-mail  account. and 
to  notify  the  Administrator  immediately 
of  any  change  in  my  e-mail  address 
unless  all  delegation  of  authority  by  me 
under  40  CFR  97.718  is  terminated.”. 

(d)  A  notice  of  delegation  submitted 
under  paragraph  (c)  of  this  section  shall 
be  effective,  with  regard  to  the 
designated  representative  or  alternate 
designated  representative  identified  in 
such  notice,  upon  receipt  of  such  notice 
by  the  Administrator  and  until  receipt 
by  the  Administrator  of  a  superseding 
notice  of  delegation  submitted  by  such 
designated  representative  or  alternate 
designated  representative,  as 
appropriate.  The  superseding  notice  of 
delegation  may  replace  any  previously 
identified  agent,  add  a  new  agent,  or 
eliminate  entirely  any  delegation  of 
authority. 

(e)  Any  electronic  submission  covered 
by  the  certification  in  paragraph  (c)(4)(i) 
of  this  section  and  made  in  accordance 
with  a  notice  of  delegation  effective 


under  paragraph  (d)  of  this  section  shall 
be  deemed  to  be  an  electronic 
submission  by  the  designated 
representative  or  alternate  designated 
representative  submitting  such  notice  of 
delegation. 

§97.719  [Reserved] 

§  97.720  Establishment  of  Allowance 
Management  System  accounts. 

(a)  Compliance  accounts.  Upon 
receipt  of  a  complete  certificate  of 
representation  under  §97.716,  the 
Administrator  will  establish  a 
compliance  account  for  the  TR  SO2 
Group  2  source  for  which  the  certificate 
of  representation  was  submitted,  unless 
the  source  already  has  a  compliance 
account.  The  designated  representative 
and  any  alternate  designated 
representative  of  the  source  shall  be  the 
authorized  account  representative  and 
the  alternate  authorized  account 
representative  respectively  of  the 
compliance  account. 

(b)  General  accounts — (1)  Application 
for  general  account,  (i)  Any  person  may 
apply  to  open  a  general  account,  for  the 
purpose  of  holding  and  transferring  TR 
SO2  Group  2  allowances,  hy  submitting 
to  the  Administrator  a  complete 
application  for  a  general  account.  Such 
application  shall  designate  one  and  only 
one  authorized  account  representative 
and  may  designate  one  and  only  one 
alternate  authorized  account 
representative  who  may  act  on  behalf  of 
the  authorized  account  representative. 

(A)  The  authorized  account 
representative  and  alternate  authorized 
account  representative  shall  be  selected 
by  an  agreement  binding  on  the  persons 
who  have  an  ownership  interest  with 
respect  to  TR  SO2  Group  2  allowances 
held  in  the  general  account. 

(B)  The  agreement  by  which  the 
alternate  authorized  account 
representative  is  selected  shall  include 

a  procedure  for  authorizing  the  alternate 
authorized  account  representative  to  act 
in  lieu  of  the  authorized  account 
representative. 

(ii)  A  complete  application  for  a 
general  account  shall  include  the 
following  elements  in  a  format 
prescribed  by  the  Administrator: 

(A)  Name,  mailing  address,  e-mail 
address  (if  any),  telephone  number,  and 
facsimile  transmission  number  (if  any) 
of  the  authorized  account  representative 
and  any  alternate  authorized  account 
representative; 

(B)  An  identifying  name  for  the 
general  account; 

(C)  A  list  of  all  persons  subject  to  a 
binding  agreement  for  the  authorized 
account  representative  and  any  alternate 
authorized  account  representative  to 
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represent  their  ownership  interest  with 
respect  to  the  TR  SO2  Group  2 
allowances  held  in  the  general  account: 

(D)  The  following  certification 
statement  by  the  authorized  account 
representative  and  any  alternate 
authorized  account  representative:  “I 
certify  that  I  was  selected  as  the 
authorized  account  representative  or  the 
alternate  authorized  account 
representative,  as  applicable,  by  an 
agreement  that  is  binding  on  all  persons 
who  have  an  ownership  interest  with 
respect  to  TR  SO2  Group  2  allowances 
held  in  the  general  account.  I  certify  that 
1  have  all  the  necessary  authority  to 
carry  out  my  duties  and  responsibilities 
under  the  TR  SO2  Group  2  Trading 
Program  on  behalf  of  such  persons  and 
that  each  such  person  shall  be  fully 
bound  by  my  representations,  actions, 
inactions,  or  submissions  and  by  any 
order  or  decision  issued  to  me  by  the 
Administrator  regarding  the  general 
account.” 

(E)  The  signature  of  the  authorized 
account  representative  and  any  alternate 
authorized  account  representative  and 
the  dates  signed. 

(iii)  Unless  otherwise  required  by  the 
Administrator,  documents  of  agreement 
referred  to  in  the  application  for  a 
general  account  shall  not  be  submitted 
to  the  Administrator.  The  Administrator 
shall  not  be  under  any  obligation  to 
review  or  evaluate  the  sufficiency  of 
such  documents,  if  submitted. 

(2)  Authorization  of  authorized 
account  representative  and  alternate 
authorized  account  representative,  (i) 
Upon  receipt  by  the  Administrator  of  a 
complete  application  for  a  general 
account  under  paragraph  (b)(1)  of  this 
section,  the  Administrator  will  establish 
a  general  account  for  the  person  or 
persons  for  whom  the  application  is 
submitted  and  upon  and  after  such 
receipt  by  the  Administrator: 

(A)  The  authorized  account 
representative  of  the  general  account 
shall  be  authorized  and  shall  represent 
and,  by  his  or  her  representations, 
actions,  inactions,  or  submissions, 
legally  bind  each  person  who  has  an 
ownership  interest  with  respect  to  TR 
SO2  Group  2  allowances  held  in  the 
general  account  in  all  matters  pertaining 
to  the  TR  SO2  Group  2  Trading  Program, 
notwithstanding  any  agreement  between 
the  authorized  account  representative 
and  such  person. 

(B)  Any  alternate  authorized  account  * 
representative  shall  be  authorized,  and 
any  representation,  action,  inaction,  or 
submission  by  any  alternate  authorized 
account  representative  shall  be  deemed 
to  be  a  representation,  action,  inaction, 
or  submission  by  the  authorized  account 
representative. 


(C)  Each  person  who  has  an 
ownership  interest  with  respect  to  TR 
SO2  Group  2  allowances  held  in  the 
general  account  shall  be  bound  by  any 
order  or  decision  issued  to  the 
authorized  account  representative  or 
alternate  authorized  account 
representative  by  the  Administrator 
regarding  the  general  account. 

(ii)  Except  as  provided  in  paragraph 
(b)(5)  of  this  section  concerning 
delegation  of  authority  to  make 
submissions,  each  submission 
concerning  the  general  account  shall  be 
made,  signed,  and  certified  by  the 
authorized  account  representative  or 
any  alternate  authorized  account 
representative  for  the  persons  having  an 
ownership  interest  with  respect  to  TR 
SO2  Group  2  allowances  held  in  the 
general  account.  Each  such  submission 
shall  include  the  following  certification 
statement  by  the  authorized  account 
representative  or  any  alternate 
authorized  account  representative:  “I  am 
authorized  to  make  this  submission  on 
behalf  of  the  persons  having  an 
ownership  interest  with  respect  to  the 
TR  SO2  Group  2  allowances  held  in  the 
general  account.  I  certify  under  penalty 
of  law  that  I  have  personally  examined, 
and  am  familiar  with,  the  statements 
and  information  submitted  in  this 
document  and  all  its  attachments.  Based 
on  my  inquiry  of  those  individuals  with 
primary  responsibility  for  obtaining  the 
information,  I  certify  that  the  statements 
and  information  are  to  the  best  of  my 
knowledge  and  belief  true,  accurate,  and 
complete.  I  am  aware  that  there  are 
significant  penalties  for  submitting  false 
statements  and  information  or  omitting 
required  statements  and  information, 
including  the  possibility  of  fine  or 
imprisonment.” 

(lii)  Except  in  this  section,  whenever 
the  term  “authorized  account 
representative”  is  used  in  this  subpart, 
the  term  shall  be  construed  to  include 
the  authorized  account  representative  or 
any  alternate  authorized  account 
representative. 

(3)  Changing  authorized  account 
representative  and  alternate  authorized 
account  representative;  changes  in 
persons  with  ownership  interest,  (i)  The 
authorized  account  representative  of  a 
general  account  may  be  changed  at  any 
time  upon  receipt  by  the  Administrator 
of  a  superseding  complete  application 
for  a  general  account  under  paragraph 
(b)(1)  of  this  section.  Notwithstanding 
any  such  change,  all  representations, 
actions,  inactions,  and  submissions  by 
the  previous  authorized  account 
representative  before  the  time  and  date 
when  the  Administrator  receives  the 
superseding  application  for  a  general 
account  shall  be  binding  on  the  new 


authorized  account  representative  and 
the  persons  with  an  ownership  interest 
with  respect  to  the  TR  SO2  Group  2 
allowances  in  the  general  account. 

(ii)  The  alternate  authorized  account 
representative  of  a  general  account  may 
be  changed  at  any  time  upon  receipt  by 
the  Administrator  of  a  superseding 
complete  application  for  a  general 
account  under  paragraph  (b)(1)  of  this 
section.  Notwithstanding  any  such 
change,  all  representations,  actions, 
inactions,  and  submissions  by  the 
previous  alternate  authorized  account 
representative  before  the  time  and  date 
when  the  Administrator  receives  the 
superseding  application  for  a  general 
account  shall  be  binding  on  the  new 
alternate  authorized  account 
representative,  the  authorized  account 
representative,  and  the  persons  with  an 
ownership  interest  with  respect  to  the 
TR  SO2  Group  2  allowances  in  the 
general  account. 

(iii) (A)  In  the  event  a  person  having 
an  ownership  interest  with  respect  to 
TR  SO2  Group  2  allowances  in  the 
general  account  is  not  included  in  the 
list  of  such  persons  in  the  application 
for  a  general  account,  such  person  shall 
be  deemed  to  be  subject  to  and  bound 
by  the  application  for  a  general  account, 
the  representation,  actions,  inactions, 
and  submissions  of  the  authorized 
account  representative  and  any  alternate 
authorized  account  representative  of  the 
account,  and  the  decisions  and  orders  of 
the  Administrator,  as  if  the  person  were 
included  in  such  list. 

(B)  Within  30  days  after  any  change 
in  the  persons  having  an  ownership 
interest  with  respect  to  SO2  Group  2 
allowances  in  the  general  account, 
including  the  addition  of  a  new  person, 
the  authorized  account  representative  or 
any  alternate  authorized  account 
representative  shall  submit  a  revision  to 
the  application  for  a  general  account 
amending  the  list  of  persons  having  an 
ownership  interest  with  respect  to  the 
TR  SO2  Group  2  allowances  in  the 
general  account  to  include  the  change. 

(4)  Objections  concerning  authorized 
account  representative  and  alternate 
authorized  account  representative. 

(i)  Once  a  complete  application  for  a 
general  account  under  paragraph  (b)(1) 
of  this  section  has  been  submitted  and 
received,  the  Administrator  will  rely  on 
the  application  unless  and  until  a 
superseding  complete  application  for  a 
general  account  under  paragraph  (b)(1) 
of  this  section  is  received  by  the 
Administrator. 

(ii)  Except  as  provided  in  paragraph 
(b)(3)(i)  or  (ii)  of  this  section,  no 
objection  or  other  communication 
submitted  to  the  Administrator 
concerning  the  authorization,  or  any 


Federal  Register/ Vol.  75,  No.  147 /Monday,  August  2,  2010 /Proposed  Rules 


45455 


representation,  action,  inaction,  or 
submission  of  the  authorized  account 
representative  or  any  alternate 
authorized  account  representative  of  a 
general  account  shall  affect  any 
representation,  action,  inaction,  or 
submission  of  the  authorized  account 
representative  or  any  alternate 
authorized  account  representative  or  the 
finality  of  any  decision  or  order  by  the 
Administrator  under  the  TR  SO2  Group 
2  Trading  Program. 

(iii)  The  Administrator  will  not 
adjudicate  any  private  legal  dispute 
concerning  the  authorization  or  any 
representation,  action,  inaction,  or 
submission  of  the  authorized  account 
representative  or  any  alternate 
authorized  account  representative  of  a 
general  account,  including  private  legal 
disputes  concerning  the  proceeds  of  TR 
SO2  Group  2  allowance  transfers. 

(5)  Delegation  by  authorized  account 
representative  and  alternate  authorized 
account  representative,  (i)  An 
authorized  account  representative  of  a 
general  account  may  delegate,  to  one  or 
more  natural  persons,  his  or  her 
authority  to  make  an  electronic 
submission  to  the  Administrator 
provided  for  or  required  under  this 
suhpart. 

(ii)  An  alternate  authorized  account 
representative  of  a  general  account  may 
delegate,  to  one  or  more  natural  persons, 
his  or  her  authority  to  make  an 
electronic  submission  to  the 
Administrator  provided  for  or  required 
under  this  subpart. 

(iii)  In  order  to  delegate  authority  to 
make  an  electronic  submission  to  the 
Administrator  in  accordance  with 
paragraph  (b)(5)(i)  or  (ii)  of  this  section, 
the  authorized  account  representative  or 
alternate  authorized  account 
representative,  as  appropriate,  must 
submit  to  the  Administrator  a  notice  of 
delegation,  in  a  format  prescribed  by  the 
Administrator,  that  includes  the 
following  elements: 

(A)  The  name,  address,  e-mail 
address,  telephone  number,  and 
facsimile  transmission  number  (if  any) 
of  such  authorized  account 
representative  or  alternate  authorized 
account  representative; 

(B)  The  name,  address,  e-mail 
address,  telephone  number,  and 
facsimile  transmission  number  (if  any) 
of  each  such  natural  person  (referred  to 
as  an  “agent”); 

(C)  For  each  such  natural  person,  a 
list  of  the  type  or  types  of  electronic 
submissions  under  paragraph  (b)(5)(i)  or 
(ii)  of  this  section  for  which  authority  is 
delegated  to  him  or  her; 

(D)  The  following  certification 
statement  by  such  authorized  account 
representative  or  alternate  authorized 


account  representative;  “I  agree  that  any 
electronic  submission  to  the 
Administrator  that  is  made  by  an  agent 
identified  in  this  notice  of  delegation 
and  of  a  type  listed  for  such  agent  in 
this  notice  of  delegation  and  that  is 
made  when  I  am  an  authorized  account 
representative  or  alternate  authorized 
representative,  as  appropriate,  and 
before  this  notice  of  delegation  is 
superseded  by  another  notice  of 
delegation  under  40  CFR 
97.720(b)(5)(iv)  shall  be  deemed  to  be  an 
electronic  submission  by  me.”;  and 

(E)  The  following  certification 
statement  by  such  authorized  account 
representative  or  alternate  authorized 
account  representative:  “Until  this 
notice  of  delegation  is  superseded  by 
another  notice  of  delegation  under  40 
CFR  97.720(b)(5)(iv),  I  agree  to  maintain 
an  e-mail  account  and  to  notify  the 
Administrator  immediately  of  any 
change  in  my  e-mail  address  unless  all 
delegation  of  authority  by  me  under  40 
CFR  97.720(b)(5)  is  terminated.”. 

(iv)  A  notice  of  delegation  submitted 
under  paragraph  (b)(5)(iii)  of  this 
section  shall  be  effective,  with  regard  to 
the  authorized  account  representative  or 
alternate  authorized  account 
representative  identified  in  such  notice, 
upon  receipt  of  such  notice  by  the 
Administrator  and  until  receipt  by  the 
Administrator  of  a  superseding  notice  of 
delegation  submitted  by  such 
authorized  account  representative  or 
alternate  authorized  account 
representative,  as  appropriate.  The 
superseding  notice  of  delegation  may 
replace  any  previously  identified  agent, 
add  a  new  agent,  or  eliminate  entirely 
any  delegation  of  authority. 

(v)  Any  electronic  submission  covered 
by  the  certification  in  paragraph 

(b)(5)(iii)(D)  of  this  section  and  made  in 
accordance  with  a  notice  of  delegation 
effective  under  paragraph  (b)(5)(iv)  of 
this  section  shall  be  deemed  to  be  an 
electronic  submission  by  the  designated 
representative  or  alternate  designated 
representative  submitting  such  notice  of 
delegation. 

(6)(i)  The  authorized  account 
representative  or  alternate  authorized 
account  representative  of  a  general 
account  may  submit  to  the 
Administrator  a  request  to  close  the 
account.  Such  request  shall  include  a 
correctly  submitted  TR  SO2  Group  2 
allowance  transfer  under  §  97.722  for 
any  TR  SO2  Group  2  allowances  in  the 
account  to  one  or  more  other  Allowance 
Management  System  accounts. 

(ii)  If  a  general  account  has  no  TR  SO2 
Group  2  allowance  transfers  to  or  from 
the  account  for  a  12-month  period  or 
longer  and  does  not  contain  any  TR  SO2 
Group  2  allowances,  the  Administrator 


may  notify  the  authorized  account 
representative  for  the  account  that  the 
account  will  be  closed  20  business  days 
after  the  notice  is  sent.  The  account  will 
be  closed  after  the  20-day  period  unless, 
before  the  end  of  the  20-day  period,  the 
Administrator  receives  a  correctly 
submitted  TR  SO2  Group  2  allowance 
transfer  under  §  97.722  to  the  account  or 
a  statement  submitted  by  the  authorized 
account  representative  or  alternate 
authorized  account  representative 
demonstrating  to  the  satisfaction  of  the 
Administrator  good  cause  as  to  why  the 
account  should  not  be  closed. 

(c)  Account  identification.  The 
Administrator  will  assign  a  unique 
identifying  number  to  each  account 
established  under  paragraph  (a)  or  (b)  of 
this  section. 

(d)  Responsibilities  of  authorized 
account  representative  and  alternate 
authorized  account  representative.  After 
the  establishment  of  an  Allowance 
Management  System  account,  the 
Administrator  will  accept  or  act  on  a 
submission  pertaining  to  the  account, 
including,  but  not  limited  lo, 
submissions  concerning  the  deduction 
or  transfer  of  TR  SO2  Group  2 
allowances  in  the  account,  only  if  the 
submission  has  been  made,  signed,  and 
certified  in  accordance  with  §§  97.714(a) 
and  97.718  or  paragraphs  (b)(2)(ii)  and 

(b)(5)  of  this  section. 

§97.721  Recordation  of  TR  SO2  Group  2 
allowance  allocations. 

(a)  By  September  1,  2011,  the 
Administrator  will  record  in  each  TR 
SO2  Group  2  source’s  compliance 
account  the  TR  SO2  Group  2  allowances 
allocated  for  the  TR  SO2  Group  2  units 
at  the  source  in  accordance  with 

§§  97.711(a)  for  the  control  periods  in 
2012,  2013,  and  2014. 

(b)  By  June~l,  2012  and  June  1  of  each 
year  thereafter,  the  Administrator  will 
record  in  each  TR  SO2  Group  2  source’s 
compliance  account  the  TR  SO2  Group 
2  allowances  allocated  for  the  TR  SO2 
Group  2  units  at  the  source  in 
accordance  with  §  97.711(a)  for  the 
control  period  in  the  third  year  after  the 
year  of  the  applicable  recordation 
deadline  under  this  paragraph. 

(c)  By  September  1,  2012  and 
September  1  of  each  year  thereafter,  the 
Administrator  will  record  in  each  TR 
SO2  Group  2  source’s  compliance 
account  the  TR  SO2  Group  2  allowances 
allocated  for  the  TR  SO2  Group  2  units 
at  the  source  in  accordance  with 

§  97.712  for  the  control  period  in  the 
year  of  the  applicable  recordation 
deadline  under  this  paragraph. 

(d)  When  recording  the  allocation  of 
TR  SO2  Group  2  allowances  for  a  TR 
SO2  Group  2  unit  in  a  compliance 
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account,  the  Administrator  will  assign 
each  TR  SO2  Group  2  allowance  a 
unique  identification  number  that  will 
include  digits  identifying  the  year  of  the 
control  period  for  which  the  TR  SO2 
Group  2  allowance  is  allocated. 

§  97.722  Submission  of  TR  S02  Group  2 
aiiowance  transfers. 

(a)  An  authorized  account 
representative  seeking  recordation  of  a 
TR  SO2  Group  2  allowance  transfer  shall 
submit  the  transfer  to  the  Administrator. 

(b)  A  TR  SO2  Group  2  allowance 
transfer  shall  be  correctly  submitted  if: 

(1)  The  transfer  includes  the  following 
elements,  in  a  format  prescribed  by  the 
Administrator: 

(1)  The  account  numbers  established 
by  the  Administrator  for  both  the 
transferor  and  transferee  accounts; 

(ii)  The  serial  number  of  each  TR  SO2 
Group  2  allowance  that  is  in  the 
transferor  account  and  is  to  be 
transferred;  and 

(iii)  The  name  and  signature  of  the 
authorized  account  representative  of  the 
transferor  account  and  the  date  signed; 
and 

(2)  When  the  Administrator  attempts 
to  record  the  transfer,  the  transferor 
account  includes  each  TR  SO2  Group  2 
allowance  identified  by  serial  number  in 
the  transfer. 

§  97.723  Recordation  of  TR  SO2  Group  2 
allowance  transfers. 

(a)  Within  5  business  days  (except  as 
provided  in  paragraph  (b)  of  this 
section)  of  receiving  a  TR  SO2  Group  2 
allowance  transfer,  the  Administrator 
will  record  a  TR  SO2  Group  2  allowance 
transfer  by  moving  each  TR  SO2  Group 
2  allowance  fi'om  the  transferor  account 
to  the  transferee  account  as  specified  by 
the  request,  provided  that  the  transfer  is 
correctly  submitted  under  §  97.722. 

(b) (1)  A  TR  SO2  Group  2  allowance 
transfer  that  is  submitted  for  recordation 
after  the  allowance  transfer  deadline  for 
a  control  period  and  that  includes  any 
TR  SO2  Group  2  allowances  allocated 
for  any  control  period  before  such 
allowance  transfer  deadline  will  not  be 
recorded  until  after  the  Administrator 
completes  the  deductions  under 

§  97.724  for  the  control  period 
immediately  before  such  allowance 
transfer  deadline. 

(2)  A  TR  SO2  Group  2  allowance 
transfer  that  is  submitted  for  recordation 
after  the  deadline  for  holding  TR  SO2 
Group  2  allowances  described  in 
§  97.725(b)(5)  and  that  includes  any  TR 
SO2  Group  2  allowances  allocated  for  a 
control  period  before  the  year  of  such 
deadline  will  not  be  recorded  until  after 
the  Administrator  completes  the 
deductions  under  §  97.725  for  the 


control  period  immediately  before  the 
year  of  such  deadline. 

(c)  Where  a  TR  SO2  Group  2 
allowance  transfer  is  not  correctly 
submitted  under  §  97.722,  the 
Administrator  will  not  record  such 
transfer. 

(d)  Within  5  business  days  of 
recordation  of  a  TR  SO2  Group  2 
allowance  transfer  under  paragraphs  (a) 
and  (b)  of  the  section,  the  Administrator 
will  notify  the  authorized  account 
representatives  of  both  the  transferor 
and  transferee  accounts. 

(e)  Within  10  business  days  of  receipt 
of  a  TR  SO2  Group  2  allowance  transfer 
that  is  not  Correctly  submitted  under 

§  97.722,  the  Administrator  will  notify 
the  authorized  account  representatives 
of  both  accounts  subject  to  the  transfer 
of: 

(1)  A  decision  not  to  record  the 
transfer,  and 

(2)  The  reasons  for  such  non¬ 
recordation. 

§97.724  Compliance  with  TR  SO2  Group  2 
emissions  limitation. 

(a)  Availability  for  deduction  for 
compliance.  TR  SO2  Group  2  allowances 
are  available  to  be  deducted  for 
compliance  with  a  source’s  TR  SO2 
Group  2  emissions  limitation  for  a 
control  period  in  a  given  year  only  if  the 
TR  SO2  Group  2  allowances: 

(1)  Were  allocated  for  the  control 
period  in  the  year  or  a  prior  year;  and 

(2)  Are  held  in  the  source’s 
compliance  account  as  of  the  allowance 
transfer  deadline  for  such  control 
period. 

(b)  Deductions  for  compliance.  After 
the  recordation,  in  accordance  with 

§  97.723,  of  TR  SO2  Group  2  allowance 
transfers  submitted  by  the  allowance 
transfer  deadline  for  a  control  period, 
the  Administrator  will  deduct  from  the 
compliance  account  TR  SO2  Group  2 
allowances  available  under  paragraph 
(a)  of  this  section  in  order  to  determine 
whether  the  source  meets  the  TR  SO2 
Group  2  emissions  limitation  for  such 
control  period,  as  follows: 

(1)  Until  the  amount  of  TR  SO2  Group 
2  allowances  deducted  equals  the 
number  of  tons  of  total  SO2  emissions 
from  all  TR  SO2  Group  2  units  at  the 
source  for  such  control  period;  or 

(2)  If  there  are  insufficient  TR  SO2 
Group  2  allowances  to  complete  the 
deductions  in  paragraph  (b)(1)  of  this 
section,  until  no  more  TR  SO2  Group  2 
allowances  available  under  paragraph 
(a)  of  this  section  remain  in  the 
compliance  account. 

lc)(l)  Identification  ofTR  SO2  Group 
2  allowances  by  serial  number.  The 
authorized  account  representative  for  a 
source’s  compliance  account  may 


request  that  specific  TR  SO2  Group  2 
allowances,  identified  by  serial  number, 
in  the  compliance  account  be  deducted 
for  emissions  or  excess  emissions  for  a 
control  period  in  accordance  with 
paragraph  (b)  or  (d)  of  this  section.  In 
order  to  be  complete,  such  request  shall 
be  submitted  to  the  Administrator  by 
the  allowance  transfer  deadline  for  such 
control  period  and  include,  in  a  format 
prescribed  by  the  Administrator,  the 
identification  of  the  TR  SO2  Group  2 
source  and  the  appropriate  serial 
numbers. 

(2)  First-in,  first-out.  The 
Administrator  will  deduct  TR  SO2 
Group  2  allowances  under  paragraph  (b) 
or  (d)  of  this  section  from  the  source’s 
compliance  account  in  accordance  with 
a  complete  request  under  paragraph 

(c)(1)  of  this  section  or,  in  the  absence 
of  such  request  or  in  the  case  of 
identification  of  an  insufficient  amount 
of  TR  SO2  Group  2  allowances  in  such 
request,  on  a  first-in,  first-out  (FIFO) 
accounting  basis  in  the  following  order: 

(i)  Any  TR  SO2  Group  2  allowances 
that  were  allocated  to  the  units  at  the 
source  and  not  transferred  out  of  the 
compliance  account,  in  the  order  of 
recordation:  and  then 

(ii)  Any  TR  SO2  Group  2  allowances 
that  were  allocated  to  any  unit  and 
transferred  to  and  recorded  in  the 
compliance  account  pursuant  to  this 
subpart,  in  the  order  of  recordation. 

(d)  Deductions  for  excess  emissions. 
After  making  the  deductions  for 
compliance  under  paragraph  (b)  of  this 
section  for  a  control  period  in  a  year  in 
which  the  TR  SO2  Group  2  source  has 
excess  emissions,  the  Administrator  will 
deduct  from  the  source’s  compliance 
account  an  amount  of  TR  SO2  Group  2 
allowances,  allocated  for  the  control 
period  in  the  immediately  following 
year,  equal  to  two  times  the  number  of 
tons  of  the  source’s  excess  emissions. 

(e)  Recordation  of  deductions.  The 
Administrator  will  record  in  the 
appropriate  compliance  account  all 
deductions  from  such  an  account  under 
paragraphs  (b)  and  (d)  of  this  section. 

§  97.725  Compliance  with  TR  SO2  Group  2 
assurance  provisions. 

(a)  Availability  for  deduction.  TR  SO2 
Group  2  allowances  are  available  to  be 
deducted  for  compliance  with  the  TR 
SO2  Group  2  assurance  provisions  for  a 
control  period  in  a  given  year  by  an 
owner  of  one  or  more  TR  SO2  Group  2 
units  in  a  State  only  if  the  TR  SO2 
Group  2  allowances: 

(1)  Were  allocated  for  the  control 
period  in  the  year  or  a  prior  year;  and 

(2)  Are  held  in  a  compliance  account, 
designated  by  the  owner  in  accordance 
with  paragraph  (b)(4)(ii)  of  this  section. 
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of  one  of  the  owner’s  TR  SO2  Group  2 
sources  in  the  State  as  of  the  deadline 
established  in  paragraph  (bK5)  of  this 
section. 

(b)  Deductions  for  compliance.  The 
Administrator  will  deduct  TR  SO2 
Group  2  allowances  available  under 
paragraph  (a)  of  this  section  for 
compliance  with  the  TR  SO2  Group  2 
assurance  provisions  for  a  State  for  a 
control  period  in  a  given  year  in 
accordance  with  the  following 
procedures: 

(1)  By  June  1,  2015  and  June  1  of  each 
year  thereafter,  the  Administrator  will: 

(1)  Calculate,  separately  for  each  State, 
the  total  amount  of  SO2  emissions  from 
all  TR  SO2  Group  2  units  in  the  State 
during  the  control  period  in  the  year 
before  the  year  of  this  calculation 
deadline  and  the  amount,  if  any,  hy 
which  such  total  amount  of  NOx 
emissions  exceeds  the  State  assurance 
level  as  described  in  §  97.706(cK2j(iii); 
and 

(ii)  Promulgate  a  notice  of  availability 
of  the  results  of  the  calculations 
required  in  paragraph  (b)(l)(i)  of  this 
section,  including  separate  calculations 
of  the  SO2  emissions  for  each  TR  SO2 
Group  2  unit  and  of  the  amounts 
described  in  §§  97.706(c)(2)(iii)(AJ  and 
fB)  for  each  State. 

(2)  The  Administrator  will  provide  dn 
opportunity  for  submission  of  objections 
to  the  calculations  referenced  by  each 
notice  described  in  paragraph  (bj(l)  of 
this  section. 

(i)  Objections  shall  be  submitted  by 
the  deadline  specified  in  such  notice 
and  shall  be  limited  to  addressing 
whether  the  calculations  for  each  TR 
SO2  Group  2  unit  and  each  State  for  the 
control  period  in  the  year  involved  are 
in  accordance  with  §  97.706(cJ(2)(iii) 
and  §§  97.706(b)  and  97.730  through 
97.735. 

(ii)  The  Administrator  will  adjust  the 
calculations  to  the  extent  necessary  to 
ensure  that  they  are  in  accordance  with 
the  provisions  referenced  in  paragraph 
(b)(2)(i)  of  this  section.  By  August  1 
immediately  after  the  promulgation  of 
such  notice,  the  Administrator  will 
promulgate  a  notice  of  availability  of 
any  adjustments  that  the  Administrator 
determines  to  be  necessary  and  the 
reasons  for  accepting  or  rejecting  any 
objections  submitted  in  accordance  with 
paragraph  (b)(2)(i)  of  this  section. 

(3)  For  each  notice  of  data  availability 
required  in  paragraph  (b)(2)(ii)  of  this 
section  and  for  any  State  identified  in 
such  notice  as  having  TR  SO2  Group  2 
sources  with  total  SO2  emissions 
exceeding  the  State  assurance  level  for 
a  control  period,  as  described  in 
§97.706(c)(2)(iii): 


(i)  By  August  15  immediately  after  the 
promulgation  of  such  notice,  the 
designated  representative  of  each  TR 
SO2  Group  2  source  in  each  such  State 
shall  submit  a  statement,  in  a  format 
prescribed  by  the  Administrator: 

(A)  Listing  all  the  owners  of  each  TR 
SO2  Group  2  unit  at  the  source, 
explaining  how  the  selection  of  each 
owner  for  inclusion  on  the  list  is 
consistent  with  the  definition  of 
“owner”  in  §  97.702,  and  listing, 
separately  for  each  unit,  the  percentage 
of  the  legal,  equitable,  leasehold,  or 
contractual  reservation  or  entitlement 
for  each  such  owner  as  of  midnight  of 
December  31  of  the  control  period  in  the 
year  involved;  and 

(B)  For  each  TR  SO2  Group  2  unit  at 
the  source  that  operates  during,  but  is 
allocated  no  TR  SO2  Group  2  allowances 
for,  the  control  period  in  the  year 
involved,  identifying  whether  the  unit  is 
a  coal-fired  boiler,  simple  combustion 
turbine,  or  combined  cycle  turbine  cycle 
and  providing  the  unit’s  allowable  SO2 
emission  rate  for  such  control  period. 

(ii)  By  September  15  immediately 
after  the  promulgation  of  such  notice, 
the  Administrator  will  calculate,  for 
each  such  State  and  each  owner  of  one 
or  more  TR  SO2  Group  2  units  in  the 
State  and  for  the  control  period  in  the 
year  involved,  each  owner’s  share  of  the 
total  SO2  emissions  from  all  TR  SO2 
Group  2  units  in  the  State,  each  owner’s 
assurance  level,  and  the  amount  (if  any) 
of  TR  SO2  Group  2  allowances  that  each 
owner  must  hold  in  accordance  with  the 
calculation  formula  in  §  97.706(c)(2)(i) 
and  will  promulgate  a  notice  of 
availability  of  the  results  of  these 
calculations. 

(iii)  The  Administrator  will  provide 
an  opportunity  for  submission  of 
objections  to  the  calculations  referenced 
by  the  notice,  of  data  availability 
required  in  paragraph  (b)(3)(ii)  of  this 
section. 

(A)  Objections  shall  be  submitted  by 
the  deadline  specified  in  such  notice 
and  shall  be  limited  to  addressing 
whether  the  calculations  for  each  owner 
for  the  control  period  in  the  year 
involved  are  consistent  with  the  SO2 
emissions  for  the  relevant  TR  SO2  Group 
2  units  as  set  forth  in  the  notice  required 
in  paragraph  (b)(2)(ii)  of  this  section,  the 
definitions  of  “owner”,  “owner’s 
assurance  level”,  and  “owner’s  share”  in 
§  97.702,  and  the  calculation  formula  in 
§  97.706(c)(2)(i)  and  shall  not  raise  any 
issues  about  any  data  used  in  the  notice 
of  data  availability  required  in 
paragraph  (b)(2)(ii)  of  this  section. 

(B)  The  Administrator  will  adjust  the 
calculations  to  the  extent  necessary  to 
ensure  that  they  are  consistent  with  the 
data  and  provisions  referenced  in 


paragraph  (b)(3)(iii)(A)  of  this  section. 

By  November  15  immediately  after  the 
promulgation  of  such  notice,  the 
Administrator  will  promulgate  a  notice 
of  availability  of  any  adjustments  that 
the  Administrator  determines  to  be 
necessary  and  the  reasons  for  accepting 
or  rejecting  any  objections  submitted  in 
accordance  with  paragraph  (b)(3)(iii)(A) 
of  this  section. 

(4)  By  December  1  immediately  after 
the  promulgation  of  each  notice  of  data 
availability  required  in  paragraph 
(b)(3)(iii)(B)  of  this  section: 

(i)  Each  owner  identified,  in  such 
notice,  as  owning  one  or  more  TR  SO2 
Group  2  units  in  a  State  and  as  being 
required  to  hold  TR  SO2  Group  2 
allowances  shall  designate  the 
compliance  account  of  one  of  the 
sburces  at  which  such  unit  or  units  are 
located  to  hold  such  required  TR  SO2 
Group  2  allowances; 

(ii)  The  authorized  account 
representative  for  the  compliance 
account  designated  .under  paragraph 
(b)(4)(i)  of  this  section  shall  submit  to 
the  Administrator  a  statement,  in  a 
format  prescribed  by  the  Administrator, 
making  this  desimation. 

(5) (i)  As  of  midnight  of  December  15 
immediately  after  the  promulgation  of 
each  notice  of  data  availability  required 
in  paragraph  (b)(3)(iii)(B)  of  this  section, . 
each  owner  described  in  paragraph 
(b)(4)(i)  of  this  section  shall  hold  in  the 
compliance  account  designated  by  the 
owner  in  accordance  with  paragraph 
(b)(4)(ii)  of  this  section  the  total  amount 
of  TR  SO2  Group  2  allowances,  available 
for  deduction  under  paragraph  (a)  of 
this  section,  equal  to  the  amount  the 
owner  is  required  to  hold  as  calculated 
by  the  Administrator  and  referenced  in 
such  notice. 

(ii)  Notwithstanding  the  allowance¬ 
holding  deadline  specified  in  paragraph 
(b)(5)(i)  of  this  section,  if  December  15 
is  not  a  business  day,  then  such 
allowance-holding  deadline  shall  be 
midnight  of  the  first  business  day 
thereafter. 

(6)  After  December  15  (or  the  date 
described  in  paragraph  (b)(5)(ii)  of  this 
section)  immediately  after  the 
promulgation  of  each  notice  of  data 
availability  required  in  paragraph 
(b)(3)(iii)(B)  of  this  section  and  after  the 
recordation,  in  accordance  with 

§  97.723,  of  TR  SO2  Group  2  allowance 
transfers  submitted  by  midnight  of  such 
date,  the  Administrator  will  deduct 
from  each  compliance  account 
designated  in  accordance  with 
paragraph  (b)(4)(ii)  of  this  section,  TR 
SO2  Group  2  allowances  available  under 
paragraph  (a)  of  this  section,  as  follows: 

(i)  Until  the  amount  of  TR  SO2  Group 
2  allowances  deducted  equals  the 
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amount  that  the  owner  designating  the 
compliance  account  is  required  to  hold 
as  calculated  by  the  Administrator  and 
referenced  in  the  notice  required  in 
paragraph  (b)(3)(iii)(B)  of  this  section;  or 

(ii)  If  there  are  insufficient  TR  SO2 
Group  2  allowances  to  complete  the 
deductions  in  paragraph  (bK6)(i)  of  this 
section,  until  no  more  TR  SO2  Group  2 
allowances  available  under  paragraph 

(a)  of  this  section  remain  in  the 
compliance  account. 

(7)  Notwithstanding  any  other 
provision  of  this  subpart  and  any 
revision,  made  by  or  submitted  to  the 
Administrator  after  the  promulgation  of 
the  notices  of  data  availability  required 
in  paragraphs  (b)(2)(ii)  and  (b)(3)(iii)(B) 
of  this  section  respectively  for  a  control 
period,  of  any  data  used  in  making  the 
calculations  referenced  in  such  notice, 
the  amount  of  TR  SO2  Group  2 
allowances  that  each  owner  is  required 
to  hold  in  accordance  with 
§97.706(c)(2)(i)  for  the  control  period  in 
the  year  involved  shall  continue  to  be 
such  amount  as  calculated  by  the 
Administrator  and  referenced  in  such 
notice  required  in  paragraph 
{b)(3)(iii)(B)  of  this  section,  except  as 
follows: 

(i)  If  any  such  data  are  revised  by  the 
Administrator  as  a  result  of  a  decision 
in  or  settlement  of  litigation  concerning 
such  data  on  appeal  under  part  78  of 
this  chapter  of  such  notice,  or  on  appeal 
under  section  307  of  the  Clean  Air  Act 
of  a  decision  rendered  under  part  78  of 
this  chapter  on  appeal  of  such  notice, 
then  the  Administrator  will  use  the  data 
as  so  revised  to  recalculate  the  amounts 
of  TR  SO2  Group  2  allowances  that 
owners  are  required  to  hold  in 
accordance  with  the  calculation  formula 
in  §  97.706(cK2)(i)  for  the  control  period 
in  the  year  involved  with  regard  to  the 
State  involved,  provided  that — 

(A)  With  regard  to  such  litigation 
involving  such  notice  required  in 
paragraph  (b)(2Kii)  of  this  section,  such 
litigation  under  part  78  of  this  chapter, 
or  the  proceeding  under  part  78  of  this 
chapter  that  resulted  in  the  decision 
appealed  in  such  litigation  under 
section  307  of  the  Clean  Air  Act,  was 
initiated  no  later  than  30  days  after 
promulgation  of  such  notice  required  in 
paragraph  (b){2){ii)  of  this  section;  and 

(B)  With  regard  to  such  litigation 
involving  such  notice  required  in 
paragraph  {b)(3)(iii)  of  this  section,  such 
litigation  under  part  78  of  this  chapter, 
or  the  proceeding  under  part  78  of  this 
chapter  that  resulted  in  the  decision 
appealed  in  such  litigation  under 
section  307  of  the  Clean  Air  Act,  was 
initiated  no  later  than  30  days  after 
promulgation  of  such  notice  required  in 
paragraph  (bK3)(iii)  of  this  section. 


(ii)  If  any  such  data  are  revised  by  the 
owners  and  operators  of  a  source  whose 
designated  representative  submitted 
such  data  under  paragraph  (b)(3)(i)  of 
this  section,  as  a  result  of  a  decision  in 
or  settlement  of  litigation  concerning 
such  submission,  then  the 
Administrator  will  use  the  data  as  so 
revised  to  recalculate  the  amounts  of  TR 
SO2  Group  2  allowances  that  owners  are 
required  to  hold  in  accordance  with  the 
calculation  formula  in  §  97.706(c)(2)(i) 
for  the  control  period  in  the  year 
involved  with  regard  to  the  State 
involved,  provided  that  such  litigation 
was  initiated  no  later  than  30  days  after 
promulgation  of  such  notice  required  in 
paragraph  (b)(3)(iii)(B)  of  this  section. 

(iii)  If  the  revised  data  are  used  to 
recalculate,  in  accordance  with 
paragraphs  (bK7)(i)  and  (b)(7)(ii)  of  this 
section,  the  amount  of  TR  SO2  Group  2 
allowances  that  an  owner  is  required  to 
hold  for  the  control  period  in  the  year 
involved  with  regard  to  the  State 
involved — 

(A)  Where  the  amount  of  TR  SO2 
Group  2  allowances  that  an  owner  is 
required  to  hold  increases  as  a  result  of 
the  use  of  all  such  revised  data,  the 
Administrator  will  establish  a  new, 
reasonable  deadline  on  which  the  owner 
shall  hold  the  additional  amount  of  TR 
SO2  Group  2  allowances  in  the 
compliance  account  designated  by  the 
owner  in  accordance  with  paragraph 

(b)(4)(ii)  of  this  section.  The  owner’s 
failure  to  hold  such  additional  amount, 
as  required,  before  the  new  deadline 
shall  not  be  a  violation  of  the  Clean  Air 
Act.  The  owner’s  failure  to  hold  such 
additional  amount,  as  required,  as  of  the 
new  deadline  shall  be  a  violation  of  the 
Clean  Air  Act.  Each  TR  SO2  Group  2 
allowance  that  the  owner  fails  to  hold 
as  required  as  of  the  new  deadline,  and 
each  day  in  the  control  period  in  the 
year  involved,  shall  be  a  separate 
violation  of  the  Clean  Air  Act.  After 
such  deadline,  the  Administrator  will 
make  the  appropriate  deductions  from 
the  compliance  account. 

,(B)  For  an  owner  for  which  the 
amount  of  TR  SO2  Group  2  allowances 
required  to  be  held  decreases  as  a  result 
of  the  use  of  all  such  revised  data,  the 
Administrator  will  record,  in  the 
compliance  account  that  the  owner 
designated  in  accordance  with 
paragraph  (b)(4)(ii)  of  this  section,  an 
amount  of  TR  SO2  Group  2  allowances 
equal  to  the  amount  of  the  decrease  to 
the  extent  such  amount  was  previously 
deducted  from  the  compliance  account 
under  paragraph  {b)(6)  of  this  section 
(and  has  not  already  been  restored  to  the 
compliance  account)  for  the  control 
period  in  the  year  involved. 


(C)  Each  TR  SO2  Group  2  allowance 
held  and  deducted  under  paragraph 
(b)(7)(iii)(A)  of  this  section,  or  recorded 
under  paragraph  (b)(7)(iii)(B)  of  this 
section,  as  a  result  of  recalculation  of 
requirements  under  the  TR  SO2  Group 
2  assurance  provisions  for  a  control 
period  in  a  given  year  must  be  a  TR  SO2 
Group  2  allowance  allocated  for  a 
control  period  in  the  same  or  a  prior 
year. 

(c) (1)  Identification  ofTR  SO2  Group 
2  allowances  by  serial  number.  The 
authorized  account  representative  for 
each  source’s  compliance  account 
designated  in  accordance  with 
paragraph  (b)(4)(ii)  of  this  section  may 
request  that  specific  TR  SO2  Group  2 
allowances,  identified  by  serial  number, 
in  the  compliance  account  be  deducted 
in  accordance  with  paragraph  (b)(6)  or 
(7)  of  this  section.  In  order  to  be 
complete,  such  request  shall  be 
submitted  to  the  Administrator  by  the 
allowance-holding  deadline  described 
in  paragraph  (b)(5)  of  this  section  and 
include,  in  a  format  prescribed  by  the 
Administrator,  the  identification  of  the 
compliance  account  and  the  appropriate 
serial  numbers. 

(2)  First-in,  first-out.  The 
Administrator  will  deduct  TR  SO2 
Group  2  allowances  under  paragraphs 
(b)(6)  and  (7)  of  this  section  from  each 
source’s  compliance  account  designated 
under  paragraph' (b)(4)(ii)  of  this  section 
in  accordance  with  a  complete  request 
under  paragraph  (c)(1)  of  this  section  or, 
in  the  absence  of  such  request  or  in  the 
case  of  identification  of  an  insufficient 
amount  of  TR  SO2  Group  2  allowances 
in  such  request,  on  a  first-in,  first-out 
(FIFO)  accounting  basis  in  the  following 
order: 

(i)  Any  TR  SO2  Group  2  allowances 
that  were  allocated  to  the  units  at  the 
source  and  not  transferred  out  of  the 
compliance  account,  in  the  order  of 
recordation;  and  then 

(ii)  Any  TR  SO2  Group  2  allowances 
that  were  allocated  to  any  unit  and 
transferred  to  and  recorded  in  the 
compliance  account  pursuant  to  this 
subpart,  in  the  order  of  recordation. 

(d)  Recordation  of  deductions.  The 
Administrator  will  record  in  the 
appropriate  compliance  account  all 
deductions  from  such  an  account  under 
paragraph  (b)  of  this  section. 

§97.726  Banking. 

(a)  A  TR  SO2  Group  2  allowance  may 
be  banked  for  future  use  or  transfer  in 

a  compliance  account  or  a  general 
account  in  accordance  with  paragraph 
(b)  of  this  section. 

(b)  Any  TR  SO2  Group  2  allowance 
that  is  held  in  a  compliance  account  or 
a  general  account  will  remain  in  such 
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account  unless  and  until  the  TR  SO2 
Group  2  allowance  is  deducted  or 
transferred  under  §  97.711(c),  §  97.723, 

§  97.724,  §  97.725,  97.727,  97.728, 

97.742,  or  97.743. 

§97.727  Account  error. 

The  Administrator  may,  at  his  or  her 
sole  discretion  and  on  his  or  her  own 
motion,  correct  any  error  in  any 
Allowance  Management  System 
account.  Within  10  business  days  of 
making  such  correction,  the 
Administrator  will  notify  the  authorized 
account  representative  for  the  account. 

§  97.728  Administrator’s  action  on 
submissions. 

(a)  The  Administrator  may  review  and 
conduct  independent  audits  concerning 
any  submission  under  the  TR  SO2 
Group  2  Trading  Program  and  make 
appropriate  adjustments  of  the 
information  in  the  submission. 

(b)  The  Administrator  may  deduct  TR 
SO2  Group  2  allowances  from  or  transfer 
TR  SO2  Group  2  allowances  to  a 
source’s  compliance  account  based  on 
the  information  in  a  submission,  as 
adjusted  under  paragraph  (a)(1)  of  this 
section,  and  record  such  deductions  and 
transfers. 

§97.729  [Reserved] 

§  97.730  General  monitoring, 
recordkeeping,  and  reporting  requirements. 

The  owners  and  operators,  and  to  the 
extent  applicable,  the  designated 
representative,  of  a  TR  SO2  Group  2 
unit,  shall  comply  with  the  monitoring, 
recordkeeping,  and  reporting 
requirements  as  provided  in  this  subpart 
and  subparts  F  and  G  of  part  75  of  this 
chapter.  For  purposes  of  applying  such 
requirements,  the  definitions  in  §97.702 
and  in  §  72.2  of  this  chapter  shall  apply, 
the  terms  “affected  unit,”  “designated 
representative,”  and  “continuous 
emission  monitoring  system”  (or 
“GEMS”)  in  part  75  of  this  chapter  shall 
be  deemed  to  refer  to  the  terms  “TR  SO2 
Group  2  unit,”  “designated 
representative,”  and  “continuous 
emission  monitoring  system”  (or 
“GEMS”)  respectively  as  defined  in 
§  97.702,  and  the  term  “newly  affected 
unit”  shall  be  deemed  to  mean  “newly 
affected  TR  SO2  Group  2  unit”.  The 
owner  or  operator  of  a  unit  that  is  not 
a  TR  SO2  Group  2  unit  but  that  is 
monitored  under  §  75.16(b)(2)  of  this 
chapter  shall  comply  with  the  same 
monitoring,  recordkeeping,  and 
reporting  requirements  as  a  TR  SO2 
Group  2  unit. 

(a)  Requirements  for  installation, 
certification,  and  data  accounting.  The 
owner  or  operator  of  each  TR  SO2  Group 
2  unit  shall: 


(1)  Install  all  monitoring  systems 
required  under  this  subpart  for 
monitoring  SO2  mass  emissions  and 
individual  unit  heat  input  (including  all 
systems  required  to  monitor  SO2 
concentration,  stack  gas  moisture 
content,  stack  gas  flow  rate,  GO2  or  O2 
concentration,  and  fuel  flow  rate,  as 
applicable,  in  accordance  with  §§  75.11 
and  75.16  of  this  chapter); 

(2)  Successfully  complete  all 
certification  tests  required  under 
§  97.731  and  meet  all  other 
requirements  of  this  subpart  and  part  75 
of  this  chapter  applicable  to  the 
monitoring  systems  under  paragraph 
(a)(1)  of  this  section;  and 

(3)  Record,  report,  and  quality-assure 
the  data  from  the  monitoring  systems 
under  paragraph  (a)(1)  of  this  section. 

(b)  Compliance  deadlines.  Except  as 
provided  in  paragraph  (e)  of  this 
section,  the  owner  or  operator  shall 
meet  the  monitoring  system  certification 
and  other  requirements  of  paragraphs 
(a)(1)  and  (2)  of  this  section  on  or  before 
the  following  dates.  The  owner  or 
operator  shall  record,  report,  and 
quality-assure  the  data  from  the 
monitoring  systems  under  paragraph 

(a) (1)  of  this  section  on  and  after  the 
following  dates. 

(1)  For  the  owner  or  operator  of  a  TR 
SO2  Group  2  unit  that  commences 
commercial  operation  before  July  1, 
2011,  by  January  1,  2012. 

(2)  For  the  owner  or  operator  of  a  TR 
SO2  Group  2  unit  that  commences 
commercial  operation  on  or  after  July  1, 
2011,  by  the  later  of  the  following  dates: 

(i)  January  1,  2012;  or 

(ii)  180  calendar  days,  whichever 
occurs  first,  after  the  date  on  which  the 
unit  commences  commercial  operation. 

(3)  For  the  owner  or  operator  of  a  TR 
SO2  Group  2  unit  for  which 
construction  of  a  new  stack  or  flue  or 
installation  of  add-on  SO2  emission 
controls  is  completed  after  the 
applicable  deadline  under  paragraph 

(b) (1)  or  (2)  of  this  section,,  by  90  unit 
operating  days  or  180  calendar  days, 
whichever  occurs  first,  after  the  date  on 
which  emissions  first  exit  to  the 
atmosphere  through  the  new  stack  or 
flue  or  add-on  SO2  emissions  controls. 

(4)  Notwithstanding  the  dates  in 
paragraphs  (b)(1)  and  (2)  of  this  section, 
for  the  owner  or  operator  of  a  unit  for 
which-a  TR  opt-in  application  is 
submitted  and  not  withdrawn  and  is  not 
yet  approved  or  disapproved,  by  the 
date  specified  in  §  97.741(c). 

(5)  Notwithstanding  the  dates  in 
paragraphs  (b)(1)  and  (2)  of  this  section, 
for  the  owner  or  operator  of  a  TR  SO2 
Group  2  opt-in  unit,  by  the  date  on 
which  the  TR  SO2  Group  2  opt-in  unit 


enters  the  TR  SO2  Group  2  Trading 
Program  as  provided  in  §  97.741(h). 

(c)  Reporting  data.  The  owner  or 
operator  of  a  TR  SO2  Group  2  unit  that 
does  not  meet  the  applicable 
compliance  date  set  forth  in  paragraph 
(b)  of  this  section  for  any  monitoring 
system  under  paragraph  (a)(1)  of  this 
section  shall,  for  each  such  monitoring 
system,  determine,  record,  and  report 
maximum  potential  (or,  as  appropriate, 
minimum  potential)  values  for  SO2 
concentration,  stack  gas  flow  rate,  stack 
gas  moisture  content,  fuel  flow  rate,  and 
any  other  parameters  required  to 
determine  SO2  mass  emissions  and  heat 
input  in  accordance  with  §  75.31(b)(2) 
or  (c)(3)  of  this  chapter  or  section  2.4  of 
appendix  D  to  part  75  of  this  chapter,  as 
applicable. 

(d)  Prohibitions.  (1)  No  owner  or 
operator  of  a  TR  SO2  Group  2  unit  shall 
use  any  alternative  monitoring  system, 
alternative  reference  method,  or  any 
other  alternative  to  any  requirement  of 
this  subpart  without  having  obtained 
prior  written  approval  in  accordance 
with  §97.735. 

(2)  No  owner  or  operator  of  a  TR  SO2 
Group  2  unit  shall  operate  the  unit  so 
as  to  discharge,  or  allow  to  be 
discharged,  SO2  emissions  to  the 
atmosphere  without  accounting  for  all 
such  emissions  in  accordance  with  the 
applicable  provisions  of  this  subpart 
and  part  75  of  this  chapter. 

(3)  No  owner  or  operator  of  a  TR  SO2 
Group  2  unit  shall  disrupt  the 
continuous  emission  monitoring  system, 
any  portion  thereof,  or  any  other 
approved  emission  monitoring  method, 
and  thereby  avoid  monitoring  and 
recording  SO2  mass  emissions 
discharged  into  the  atmosphere  or  heat 
input,  except  for  periods  of 
recertification  or  periods  when 
calibration,  quality  assurance  testing,  or 
maintenance  is  performed  in  accordance 
with  the  applicable  provisions  of  this 
subpart  and  part  75  of  this  chapter. 

(4)  No  owner  or  operator  of  a  TR  SO2 
Group  2  unit  shall  retire  or  permanently 
discontinue  use  of  the  continuous 
emission  monitoring  system,  any 
component  thereof,  or  any  other 
approved  monitoring  system  under  this 
subpart,  except  under  any  one  of  the 
following  circumstances: 

(i)  During  the  period  that  the  unit  is 
covered  by  an  exemption  under  §  97.705 
that  is  in  effect; 

(ii)  The  owner  or  operator  is 
monitoring  emissions  from  the  unit  with 
another  certified  monitoring  system 
approved,  in  accordance  with  the 
applicable  provisions  of  this  subpart 
and  part  75  of  this  chapter,  by  the 
Administrator  for  use  at  that  unit  that 
provides  emission  data  for  the  same 
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pollutant  or  parameter  as  the  retired  or 
discontinued  monitoring  system;  or 
(iii)  The  designated  representative 
submits  notification  of  the  date  of 
certification  testing  of  a  replacement 
monitoring  system  for  the  retired  or 
discontinued  monitoring  system  in 
accordance  with  §97.731(d)(3){i). 

(e)  Long-term  cold  storage.  The  owner 
or  operator  of  a  TR  SO2  Group  2  unit  is 
subject  to  the  applicable  provisions  of 
§  75.4(d)  of  this  chapter  concerning 
units  in  long-term  cold  storage. 

§97.731  Initial  monitoring  system 
certification  and  recertification  procedures. 

(a)  The  owner  or  operator  of  a  TR  SO2 
Group  2  unit  shall  be  exempt  from  the 
initial  certification  requirements  of  this 
section  for  a  monitoring  system  under 

§  97.730(a)(1)  if  the  following  conditions 
are  met: 

(1)  The  monitoring  system  has  been 
previously  certified  in  accordance  with 
part  75  of  this  chapter;  and 

(2)  The  applicable  quality -assurance 
and  quality-control  requirements  of 

§  75.21  of  this  chapter  and  appendices 
B  and  D  to  part  75  of  this  chapter  are 
fully  met  for  the  certified  monitoring 
system  described  in  paragraph  (a)(1)  of 
this  section. 

(b)  The  recertification  provisions  of 
this  section  shall  apply  to  a  monitoring 
system  under  §  97.730(a)(1)  exempt 
Irom  initial  certification  requirements 
under  paragraph  (a)  of  this  section. 

(c)  [Reserved] 

(d)  Except  as  provided  in  paragraph 
(a)  of  this  section,  the  owner  or  operator 
of  a  TR  SO2  Group  2  unit  shall  comply 
with  the  following  initial  certification 
and  recertification  procedures,  for  a 
continuous  monitoring  system  [i.e.,  a 
continuous  emission  monitoring  system 
and  an  excepted  monitoring  system 
under  appendix  D  to  part  75  of  this 
chapter)  under  §  97.730(a)(1).  The 
owner  or  operator  of  a  unit  that  qualifies 
to  use  the  low  mass  emissions  excepted 
monitoring  methodology  under  §  75.19 
of  this  chapter  or  that  qualifies  to  use  an 
alternative  monitoring  system  under 
subpart  E  of  part  75  of  this  chapter  shall 
comply  with  the  procedures  in 
paragraph  (e)  or  (f)  of  this  section 
respectively. 

(1)  Requirements  for  initial 
certification.  The  owner  or  operator 
shf>U  ensure  that  each  continuous 
.  onitoring  system  under  §  97.730(a)(1) 
(mcluding  the  automated  data 
acquisition  and  handling  system) 
successfully  completes  all  of  the  initial 
certification  testing  required  under 
§  75.20  of  this  chapter  by  the  applicable 
deadline  in  §  97.730(b).  In  addition, 
whenever  the  owner  or  operator  installs 
a  monitoring  system  to  meet  the 


requirements  of  this  subpart  in  a 
location  where  no  such  monitoring 
system  was  previously  installed,  initial 
certification  in  accordance  with  §  75.20 
of  this  chapter  is  required. 

(2)  Requirements  for  recertification. 
Whenever  the  owner  or  operator  makes 
a  replacement,  modification,  or  change 
in  any  certified  continuous  emission 
monitoring  system  under  §  97.730(a)(1) 
that  may  significantly  affect  the  ability 
of  the  system  to  accurately  measure  or 
record  SO2  mass  emissions  or  heat  input 
rate  or  to  meet  the  quality-assurance  and 
quality-control  requirements  of  §  75.21 
of  this  chapter  or  appendix  B  to  part  75 
of  this  chapter,  the  owner  or  operator 
shall  recertify  the  monitoring  system  in 
accordance  with  §  75.20(b)  of  this 
chapter.  Furthermore,  whenever  the 
owner  or  operator  makes  a  replacement, 
modification,  or  change  to  the  flue  gas  . 
handling  system  or  the  unit’s  operation 
that  may  significantly  change  the  stack 
flow  or  concentration  profile,  the  owner 
or  operator  shall  recertify  each 
continuous  emission  monitoring  system 
whose  accuracy  is  potentially  affected 
by  the  change,  in  accordance  with 

§  75.20(b)  of  this  chapter.  Examples  of 
changes  to  a  continuous  emission 
monitoring  system  that  require 
recertification  include:  Replacement  of 
the  analyzer,  complete  replacement  of 
an  existing  continuous  emission 
monitoring  system,  or  change  in 
location  or  orientation  of  the  sampling 
probe  or  site.'Any  fuel  flowmeter  system 
under  §  97.730(a)(1)  is  subject  to  the 
recertification  requirements  in 
§  75.20(g)(6)  of  this  chapter. 

(3)  Approval  process  for  initial 
certification  and  recertification.  For 
initial  certification  of  a  continuous 
monitoring  system  under  §  97.730(a)(1), 
paragraphs  (d)(3)(i)  through  (v)  of  this 
section  apply.  For  recertifications  of 
such  monitoring  systems,  paragraphs 
(d)(3)(i)  through  (iv)  of  this  section  and 
the  procedures  in  §§  75.20(b)(5)  and 
(g)(7)  of  this  chapter  (in  lieu  of  the 
procedures  in  paragraph  (d)(3)(v)  of  this 
section)  apply,  provided  that  in 
applying  paragraphs  (d)(3)(i)  through 
(iv)  of  this  section,  the  words 
“certification”  and  “initial  certification” 
are  replaced  by  the  word 
“recertification”  and  the  word  “certified” 
is  replaced  by  the  word  “recertified”. 

(i)  Notification  of  certification.  The 
designated  representative  shall  submit 
to  the  appropriate  EPA  Regional  Office 
and  the  Administrator  written,  notice  of 
the  dates  of  certification  testing,  in 
accordance  with  §97.733. 

'  (ii)  Certification  application.  The 
designated  representative  shall  submit 
to  the  Administrator  a  certification 
application  for  each  monitoring  system. 


A  complete  certification  application 
shall  include  the  information  specified 
in  §  75.63  of  this  chapter. 

(iii)  Provisional  certification  date.  The 
provisional  certification  date  for  a 
monitoring  system  shall  be  determined 
in  accordance  with  §  75.20(a)(3)  of  this 
chapter.  A  provisionally  certified 
monitoring  system  may  be  used  under 
the  TR  SD2  Group  2  Trading  Program  for 
a  period  not  to  exceed  120  days  after 
receipt  by  the  Administrator  of  the 
complete  certification  application  for 
the  monitoring  system  under  paragraph 
(d)(3)(ii)  of  this  section.  Data  measured 
and  recorded  by  the  provisionally 
certified  monitoring  system,  in 
accordance  with  the  requirements  of 
part  75  of  this  chapter,  will  be 
considered  valid  quality-assured  data 
(retroactive  to  the  date  and  time  of 
provisional  certification),  provided  that 
the  Administrator  does  not  invalidate 
the  provisional  certification  by  issuing  a 
notice  of  disapproval  within  120  days  of 
the  date  of  receipt  of  the  complete 
certification  application  by  the 
Administrator. 

(iv)  Certification  application  approval 
process.  The  Administrator  will  issue  a 
written  notice  of  approval  or 
disapproval  of  the  certification 
application  to  the  owner  or  operator 
within  120  days  of  receipt  of  the 
complete  certification  application  under 
paragraph  (d)(3)(u)  of  this  section.  In  the 
event  the  Administrator  does  not  issue 
such  a  notice  within  such  120-day 
period,  each  monitoring  system  that 
meets  the  applicable  performance 
requirements  of  part  75  of  this  chapter 
and  is  included  in  the  certification 
application  will  be  deemed  certified  for 
use  under  the  TR  SO2  Group  2  Trading 
Program. 

(A)  Approval  notice.  If  the 
certification  application  is  complete  and 
shows  that  each  monitoring  system 
meets  the  applicable  performance 
requirements  of  part  75  of  this  chapter, 
then  the  Administrator  will  issue  a 
written  notice  of  approval  of  the 
certification  application  within  120 
days  of  receipt. 

(B)  Incomplete  application  notice.  If 
the  certification  application  is  not 
complete,  then  the  Administrator  will 
issue  a  written  notice  of  incompleteness 
that  sets  a  reasonable  date  by  which  the 
designated  representative  must  submit 
the  additional  information  required  to 
complete  the  certification  application.  If 
the  designated  representative  does  not 
comply  with  the  notice  of 
incompleteness  by  the  specified  date, 
then  the  Administrator  may  issue  a 
notice  of  disapproval  under  paragraph 
(d)(3)(iv)(C)  of  this  section.  The  120-day 
review  period  specified  in  paragraph 
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(d)(3)  of  this  section  shall  not  begin 
before  receipt  of  a  complete  certification 
application. 

(C)  Disapproval  notice.  If  the 
certification  application  shows  that  any 
monitoring  system  does  not  meet  the 
performance  requirements  of  part  75  of 
this  chapter  or  if  the  certification 
application  is  incomplete  and  the 
requirement  for  disapproval  under 
paragraph  (d)(3)(iv)(B)  of  this  section  is 
met,  then  the  Administrator  will  issue  a 
written  notice  of  disapproval  of  the 
certification  application.  Upon  issuance 
of  such  notice  of  disapproval,  the 
provisional  certification  is  invalidated 
by  the  Administrator  and  the  data 
measured  and  recorded  by  each 
uncertified  monitoring  system  shall  not 
be  considered  valid  quality-assured  data 
beginning  with  the  date  and  hour  of 
provisional  certification  (as  defined 
under  §  75.20(a)(3)  of  this  chapter). 

(D)  Audit  decertification.  The 
Administrator  may  issue  a  notice  of 
disapproval  of  the  certification  status  of 
a  monitor  in  accordance  with 

§  97.732(b). 

(v)  Procedures  for  loss  of  certification. 
If  the  Administrator  issues  a  notice  of 
disapproval  of  a  certification 
application  under  paragraph 
(d)(3)(iv)(C)  of  this  section  or  a  notice  of 
disapproval  of  certification  status  under 
paragraph  (d)(3)(iv)(D)  of  this  section, 
then; 

(A)  The  owner  or  operator  shall 
substitute  the  following  values,  for  each 
disapproved  monitoring  system,  for 
each  hour  of  unit  operation  during  the 
period  of  invalid  data  specified  under 
§  75.20(a)(4)(iii),  §  75.20(g)(7),  or 
§  75.21(e)  of  this  chapter  and  continuing 
until  the  applicable  date  and  hour 
specified  under  §  75.20(a)(5)(i)  or  (g)(7) 
of  this  chapter: 

(1)  For  a  disapproved  SO2  pollutant 
concentration  monitor  and  disapproved 
flow  monitor,  respectively,  the 
maximum  potential  concentration  of 
SO2  and  the  maximum  potential  flow 
rate,  as  defined  in  sections  2. 1.1.1  and 
2. 1.4.1  of  appendix  A  to  part  75  of  this 
chapter. 

(2)  Foua  disapproved  moisture 
monitoring  system  and  disapproved 
diluent  gas  monitoring  system, 
respectively,  the  minimum  potential 
moisture  percentage  and  either  the 
maximum  potential  CO2  concentration 
or  the  minimum  potential  O2 
concentration  (as  applicable),  as  defined 
in  sections  2.1.5,  2. 1.3.1,  and  2. 1.3. 2  of 
appendix  A  to  part  75  of  this  chapter. 

(3)  For  a  disapproved  fuel  flowmeter 
system,  the  maximum  potential  fuel 
flow  rate,  as  defined  in  section  2.4.2. 1 
of  appendix  D  to  part  75  of  this  chapter. 


(B)  The  designated  representative 
shall  submit  a  notification  of 
certification  retest  dates  and*a  new 
certification  application  in  accordance 
with  paragraphs  (d)(3)(i)  and  (ii)  of  this 
section. 

(C)  The  owner  or  operator  shall  repeat 
all  certification  tests  or  other 
requirements  that  were  failed  by  the 
monitoring  system,  as  indicated  in  the 
Administrator’s  notice  of  disapproval, 
no  later  than  30  unit  operating  days 
after  the  date  of  issuance  of  the  notice 
of  disapproval. 

(e)  The  owner  or  operator  of  a  unit 
qualified  to  use  the  low  mass  emissions 
(LME)  excepted  methodology  under 

§  75.19  of  this  chapter  shall  meet  the 
applicable  certification  and 
recertification  requirements  in 
§§  75.19(a)(2)  and  75.20(h)  of  this 
chapter.  If  the  owner  or  operator  of  such 
a  unit  elects  to  certify  a  fuel  flowmeter 
system  for  heat  input  determination,  the 
owner  or  operator  shall  also  meet  the 
certification  and  recertification 
requirements  in  §  75.20(g)  of  this 
chapter. 

(f)  The  designated  representative  of 
each  unit  for  which  the  owner  or 
operator  intends  to  use  an  alternative 
monitoring  system  approved  by  the 
Administrator  under  subpart  E  of  part 
75  of  this  chapter  shall  comply  with  the 
applicable  notification  and  application 
procedures  of  §  75.20(f)  of  this  chapter. 

§97.732  Monitoring  system  out-of-control 
periods. 

(a)  General  provisions.  Whenever  any 
monitoring  system  fails  to  meet  the 
quality-assurance  and  quality-control 
requirements  or  data  validation 
requirements  of  part  75  of  this  chapter, 
data  shall  be  substituted  using  the 
applicable  missing  data  procedures  in 
subpart  D  or  appendix  D  to  part  75  of 
this  chapter. 

(b)  Audit  decertification.  Whenever 
both  an  audit  of  a  monitoring  system 
and  a  review  of  the  initial  certification 
or  recertification  application  reveal  that 
any  monitoring  system  should  not  have 
been  certified  or  recertified  because  it 
did  not  meet  a  particular  performance 
specification  or  other  requirement  under 
§  97.731  or  the  applicable  provisions  of 
part  75  of  this  chapter,  both  at  the  time 
of  the  initial  certification  or 
recertification  application  submission 
and  at  the  time  of  the  audit,  the 
Administrator  will  issue  a  notice  of 
disapproval  of  the  certification  status  of 
such  monitoring  system.  For  the 
purposes  of  this  paragraph,  an  audit 
shall  be  either  a  field  audit  or  an  audit 
of  any  information  submitted  to  the 
Administrator  or  any  permitting 
authority.  By  issuing  the  notice  of 


disapproval,  the  Administrator  revokes 
prospectively  the  certification  status  of 
the  monitoring  sy.stem.  The  data 
measured  and  recorded  by  the 
monitoring  sy.stem  shall  not  be 
considered  valid  quality-assured  data 
from  the  date  of  issuance  of  the 
notification  of  the  revoked  certification 
status  until  the  date  and  time  that  the 
owner  or  operator  completes 
•  subsequently  approved  initial 
certification  or  recertification  tests  for 
the  monitoring  system.  The  owner  or 
operator  shall  follow  the  applicable 
initial  certification  or  recertification 
procedures  in  §97.731  for  each 
disapproved  monitoring  system. 

§97.733  Notifications  concerning 
monitoring. 

The  designated  representative  of  a  TR 
SO2  Group  2  unit  shall  submit  written 
notice  to  the  Administrator  in 
accordance  with  §  75.61  of  this  chapter. 

§97.734  Recordkeeping  and  reporting. 

(a)  General  provisions.  The  designated 
representative  shall  comply  with  all 
recordkeeping  and  reporting 
requirements  in  this  section,  the 
applicable  recordkeeping  and  reporting 
requirements  in  subparts  F  and  G  of  part 
75  of  this  chapter,  and  the  requirements 
of  §97. 714(a). 

(b)  Monitoring  plans.  The  owner  or 
operator  of  a  TR  SO2  Group  2  unit  shall 
comply  with  requirements  of  §  75.62  of 
this  chapter. 

(c)  Certification  applications.  The 
designated  representative  shall  submit 
an  application  to  the  Administrator 
within  45  days  after  completing  all 
initial  certification  or  recertification 
tests  required  under  §97.731,  including 
the  information  required  under  §  75.63 
of  this  chapter. 

(d)  Quarterly  reports.  The  designated 
representative  shall  submit  quarterly 
reports,  as  follows: 

(1)  The  designated  representative 
shall  report  the  SO2  mass  emissions  data 
and  heat  input  data  for  the  TR  SO2 
Group  2  unit,  in  an  electronic  quarterly 
report  in  a  format  prescribed  by  the 
Administrator,  for  each  calendar  quarter 
beginning  with: 

(i)  For  a  unit  that  commences 
commercial  operation  before  July  1, 
2011,  the  calendar  quarter  covering 
January  1,  2012  through  March  31,  2012; 

(ii)  For  a  unit  that  commences 
commercial  operation  on  or  after  July  1, 
2011,  the  calendar  quarter 
corresponding  to  the  earlier  of  the  date 
of  provisional  certification  or  the 
applicable  deadline  for  initial 
certification  under  §  97.730(b),  unless 
that  quarter  is  the  third  or  fourth  quarter 
of  2011,  in  which  case  reporting  shall 
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commence  in  the  quarter  covering 
January  1,  2012  through  March  31,  2012; 

(iii)  Notwithstanding  paragraphs 
(d}(l)(i)  and  (ii)  of  this  section,  for  a  unit 
for  which  a  TR  opt-in  application  is 
submitted  and  not  withdrawn  and  is  not 
yet  approved  or  disapproved,  the 
calendar  quarter  corresponding  to  the 
date  specified  in  §  97.741(c):  and 

(iv)  Notwithstanding  paragraphs 
(d)(l){i)  and  (ii)  of  this  section,  for  a  TR  » 
SO2  Group  2  opt-in  unit,  the  calendar 
quarter  corresponding  to  the  date  on 
which  the  TR  SO2  Group  1  opt-in  unit 
enters  the  TR  SO2  Group  2  Trading 
Program  as  provided  in  §  97.71(h). 

(2)  The  designated  representative 
shall  submit  each  quarterly  report  to  the 
Administrator  within  30  days  after  the 
end  of  the  calendar  quarter  covered  by 
the  report.  Quarterly  reports  shall  be 
submitted  in  the  manner  specified  in 

§  75.64  of  this  chapter. 

(3)  For  TR  SO2  Group  2  units  that  are 
also  subject  to  the  Acid  Rain  Program, 

TR  NOx  Annual  Trading  Program,  or  TR 
NOx  Ozone  Season  Trading  Program, 
quarterly  reports  shall  include  the 
applicable  data  and  information 
required  by  subparts  F  through  H  of  part 
75  of  this  chapter  as  applicable,  in 
addition  to  the  SO2  mass  emission  data, 
heat  input  data,  and  other  information 
required  by  this  subpart. 

(4)  The  Administrator  may  review  and 
conduct  independent  audits  of  any 
quarterly  report  in  order  to  determine 
whether  the  quarterly  report  meets  the 
requirements  of  this  subpart  and  part  75 
of  this  chapter,  including  the 
requirement  to  use  substitute  data. 

(i)  The  Administrator  will  notify  the 
designated  representative  of  any 
determination  that  the  quarterly  report 
fails  to  meet  any  such  requirements  and 
specify  in  such  notification  any 
corrections  that  the  Administrator 
believes  are  necessary  to  make  through 
resubmission  of  the  quarterly  report  and 
a  reasonable  time  period  within  which 
the  designated  representative  must 
respond.  Upon  request  by  the 
designated  representative,  the 
Administrator  may  specify  reasonable 
extensions  of  such  time  period.  Within 
the  time  period  (including  any  such 
extensions)  specified  by  the 
Administrator,  the  designated 
representative  shall  resubmit  the 
quarterly  report  with  the  corrections 
specified  by  the  Administrator,  except 
to  the  extent  the  designated 
representative  provides  information 
demonstrating  that  a  specified 
correction  is  not  necessary  because  the 
quarterly  report  already  meets  the 
requirements  of  this  subpart  and  part  75 
of  this  chapter  that  are  relevant  to  the 
specified  correction. 


(ii)  Any  resubmission  of  a  quarterly 
report  shall  meet  the  requirements 
applicable  to  the  submission  of  a 
quarterly  report  under  this  subpart  and 
part  75  of  this  chapter,  except  for  the 
deadline  set  forth  in  paragraph  (d)(2)  of 
this  section. 

(e)  Compliance  certification.  The 
designated  representative  shall  submit 
to  the  Administrator  a  compliance 
certification  (in  a  format  prescribed  by 
the  Administrator)  in  support  of  each 
quarterly  report  based  on  reasonable 
inquiry  of  those  persons  with  primary 
responsibility  for  ensuring  that  all  of  the 
unit’s  emissions  are  correctly  and  fully 
monitored.  The  certification  shall  state 
that: 

(1)  The  monitoring  data  submitted 
were  recorded  in  accordance  with  the 
applicable  requirements  of  this  subpart 
and  part  75  of  this  chapter,  including 
the  quality  assurance  procedures  and 
specifications;  and 

(2)  For  a  unit  with  add-on  SO2 
emission  controls  and  for  all  hours 
where  SO2  data  are  substituted  in 
accordance  with  §  75.34(a)(1)  of  this 
chapter,  the  add-on  emission  controls 
were  operating  within  the  range  of 
parameters  listed  in  the  quality 
assurance/quality  control  program 
under  appendix  B  to  part  75  of  this 
chapter  and  the  substitute  data  values 
do  not  systematically  underestimate  SO2 
emissions. 

§  97.735  Petitions  for  alternatives  to 
monitoring,  recordkeeping,  or  reporting 
requirements. 

(a)  The  designated  representative  of  a 
TR  SO2  Group  2  unit  may  submit  a 
petition  under  §  75.66  of  this  chapter  to 
the  Administrator,  requesting  approval 
to  apply  an  alternative  to  any 
requirement  of  §§97.730  through  97.734 
or  paragraph  (5)(i)  or  (ii)  of  the 
definition  of  “owner’s  share”  in 
§97.702. 

(b)  A  petition  submitted  under 
paragraph  (a)  of  this  section  shall 
include  sufficient  information  for  the 
evaluation  of  the  petition,  including,  at 
a  minimum,  the  following  information: 

(i)  Identification  of  each  unit  and 
source  covered  by  the  petition; 

(ii)  A  detailed  explanation  of  why  the 
proposed  alternative  is  being  suggested 
in  lieu  of  the  requirement: 

(iii)  A  description  and  diagram  of  any 
equipment  and  procedures  used  in  the 
proposed  alternative; 

(iv)  A  demonstration  that  the 
proposed  alternative  is  consistent  with 
the  purposes  of  the  requirement  for 
which  the  alternative  is  proposed  and 
with  the  purposes  of  this  subpart  and 
part  75  of  this  chapter  and  that  any 


adverse  effect  of  approving  the 
alternative  will  be  de  minimis;  and 

(v)  Any  other  relevant  information 
that  the  Administrator  may  require. 

(c)  Use  of  an  alternative  to  any 
requirement  referenced  in  paragraph  (a) 
of  this  section  is  in  accordance  with  this 
subpart  only  to  the  extent  that  the 
petition  is  approved  in  writing  by  the 
Administrator  and  that  such  use  is  in 
accordance  with  such  approval. 

§  97.740  General  requirements  for  TR  SO2 
Group  2  opt-in  units. 

(a)  A  TR  SO2  Group  2  opt-in  unit  must 
be  a  unit  that: 

(1)  Is  located  in  a  State; 

(2)  Is  not  a  TR  SO2  Group  2  unit  under 
§97.704; 

(3)  Is  not  covered  by  a  retired  unit 
exemption  under  §  72.8  of  this  chapter 
that  is  in  effect;  and 

(4)  Vents  all  of  its  emissions  to  a  stack 
and  can  meet  the  monitoring, 
recordkeeping,  and  reporting 
requirements  of  this  subpart. 

(b)  A  TR  SO2  Group  2  opt-in  unit  shall 
be  deemed  to  be  a  TR  SO2  Group  2  unit 
for  purposes  of  applying  this  subpart, 
except  for  §§  97.705,  97.711,  and  97.712. 

(c)  Solely  for  purposes  of  applying  the 
requirements  of  §§  97.713  through 
97.718  and  §§  97.730  through  97.735,  a 
unit  for  which  a  TR  opt-in  application 
is  submitted  and  not  withdrawn  and  is 
not  yet  approved  op  disapproved  under 
§  97.742  shall  be  deemed  to  be  a  TR  SO2 
Group  2  unit. 

(d)  Any  TR  SO2  Group  2  opt-in  unit, 
and  any  unit  for  which  a  TR  opt-in 
application  is  submitted  and  not 
withdrawn  and  is  not  yet  approved  or 
disapproved  under  §  97.742,  located  at 
the  same  source  as  one  or  more  TR  SO2 
Group  2  units  shall  have  the  same 
designated  representative  and  alternate 
designated  representative  as  such  TR 
SO2  Group  2  units. 

§97.741  Opt-in  process. 

A  unit  meeting  the  requirements  for  a 
TR  SO2  Group  2  opt-in  unit  in 
§  97.740(a)  may  become  a  TR  SO2  Group 
2  opt-in  unit  only  if,  in  accordance  with 
this  section,  the  designated 
representative  of  the  unit  submits  a 
complete  TR  opt-in  application  for  the 
unit  and  the  Administrator  approves  the 
application. 

(a)  Applying  to  opt-in.  The  designated 
representative  of  the  unit  may  submit  a 
complete  TR  opt-in  application  for  the 
unit  at  any  time,  except  as  provided 
under  §  97.742(e).  A  complete  TR  opt-in 
application  shall  include  the  following 
elements  in  a  format  prescribed  by  the 
Administrator: 

(1)  Identification  of  the  unit  and  the 
source  where  the  unit  is  located. 
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including  source  name,  source  category 
and  NAICS  code  (or,  in  the  absence  of 
a  NAICS  code,  an  equivalent  code). 

State,  plant  code,  county,  latitude  and 
longitude,  and  unit  identification 
number  and  type; 

(2)  A  certification  that  the  unit: 

(i)  Is  not  a  TR  SO2  Group  2  unit  under 
§97.704; 

(ii)  Is  not  covered  by  a  retired  unit 
exemption  under  §  72.8  of  this  chapter 
that  is  in  effect; 

(iii)  Vents  all  of  its  emissions  to  a 
stack;  and 

(iv)  Has  documented  heat  input 
(greater  than  0  mmBtu)  for  more  than 
876  hours  during  the  6  months 
immediately  preceding  submission  of 
the  TR  opt-in  application; 

(3)  A  monitoring  plan  in  accordance 
with  §§  97.730  through  97.735; 

(4)  A  statement  that  the  unit,  if 
approved  to  become  a  TR  SO2  Group  2 
unit  under  paragraph  (g)  of  this  section, 
may  withdraw  from  the  TR  SO2  Group 
2  Trading  Program  only  in  accordance 
with  §97.742; 

(5)  A  statement  that  the  unit,  if 
approved  to  become  a  TR  SO2  Group  2 
unit  under  paragraph  (g)  of  this  section, 
is  subject  to,  and  the  owners  and 
operators  of  the  unit  must  comply  with, 
the  requirements  of  §97.743; 

(6)  A  complete  certificate  of 
representation  under  §97.716  consistent 
with  §  97.740,  if  no  designated 
representative  has  been  previously 
designated  for  the  source  that  includes 
the  unit;  and 

(7)  The  signature  of  the  designated 
representative  and  the,  date  signed. 

(b)  Interim  review  of  monitoring  plan. 
The  Administrator  will  determine,  on 
an  interim  basis,  the  sufficiency  of  the 
monitoring  plan  submitted  under 
paragraph  (a)(3)  of  this  section.  The 
monitoring  plan  is  sufficient,  for 
purposes  of  interim  review,  if  the  plan 
appears  to  contain  information 
demonstrating  that  the  SO2  emission 
rate  and  heat  input  of  the  unit  and  all 
other  applicable  parameters  are 
monitored  and  reported  in  accordance 
with  §§  97.730  through  97.735.  A 
determination  of  sufficiency  shall  not  be 
construed  as  acceptance  or  approval  of 
the  monitoring  plan. 

(c)  Monitoring  and  reporting.  (l)(i)  If 
the  Administrator  determines  that  the 
monitoring  plan  is  sufficient  under 
paragraph  (b)  of  this  section,  the  owner 
or  operator  of  the  unit  shall  monitor  and 
report  the  SO2  emission  rate  and  the 
heat  input  of  the  unit  and  all  other 
applicable  parameters,  in  accordance 
with  §§  97.730  through  97.735,  starting 
on  the  date  of  certification  of  the 
necessary  monitoring  systems  under 

§§  97.730  through  97.735  and 


continuing  until  the  TR  opt-in 
application  submitted  under  paragraph 
(a)  of  this  section  is  disapproved  under 
this  section  or,  if  such  TR  opt-in 
application  is  approved,  the  date  and 
time  when  the  unit  is  withdrawn  from 
the  TR  SO2  Group  2  Trading  Program  in 
accordance  with  §  97.742. 

(ii)  The  monitoring  and  reporting 
under  paragraph  (c)(l)(i)  of  this  section 
shall  cover  the  entire  control  period 
immediately  before  the  date  on  which 
the  unit  enters  the  TR  SO2  Group  2 
Trading  Program  under  paragraph  (h)  of 
this  section,  during  which  period 
monitoring  system  availability  must  not 
be  less  than  98  percent  under  §§  97.730 
through  97.735  and  the  unit  must  be  in 
full  compliance  with  any  applicable 
State  or  Federal  emissions  or  emissions- 
related  requirements. 

(2)  To  the  extent  the  SO2  emission 
rate  and  the  heat  input  of  the  unit  are 
monitored  and  reported  in  accordance 
with  §§  97.730  through  97.735  for  one  or 
more  entire  control  periods,  in  addition 
to  the  control  period  under  paragraph 
(c)(l)(ii)  of  this  section,  during  which 
control  periods  monitoring  system 
availability  is  not  less  than  98  percent 
under  §§  97.730  through  97.735  and  the 
unit  is  in  full  compliance  with  any 
applicable  State  or  Federal  emissions  or 
emissions-related  requirements  and 
which  control  periods  begin  not  more 
than  3  years  before  the  unit  enters  the 
TR  SO2  Group  2  Trading  Program  under 
paragraph  (h)  of  this  section,  such 
information  shall  be  used  as  provided  in 
paragraphs  (e)  and  (f)  of  this  section. 

(d)  Statement  on  compliance.  After 
submitting  to  the  Administrator  all 
quarterly  reports  required  for  the  unit 
under  paragraph  (c)  of  this  section,  the 
designated  representative  shall  submit, 
in  a  format  prescribed  by  the 
Administrator,  to  the  Administrator  a 
statement  that,  for  the  years  covered  by 
such  quarterly  reports,  the  unit  was  in 
full  compliance  with  any  applicable 
State  or  Federal  emissions  or  emissions- 
related  requirements. 

(e)  Baseline  heat  input.  The  unit’s 
baseline  heat  input  shall  equal: 

(1)  If  the  unit’s  SO2  emission  rate  and 
heat  input  are  monitored  and  reported 
for  only  one  entire  control  period,  in 
accordance  with  paragraph  (c)  of  this 
section,  the  unit’s  total  heat  input  (in 
mmBtu)  for  such  control  period;  or 

(2)  If  the  unit’s  SO2  emission  rate  and 
heat  input  are  monitored  and  reported 
for  more  than  one  entire  control  period, 
in  accordance  with  paragraph  (c)  of  this 
section,  the  average  of  the  amounts  of 
the  unit’s  total  heat  input  (in  mmBtu) 
for  such  control  periods. 


(f)  Baseline  SO2  emission  rate.  The 
unit’s  baseline  SO2  emission  rate  shall 
equal: 

(1)  If  the  unit’s  SO2  emission  rate  and 
heat  input  are  monitored  and  reported 
for  only  one  entire  control  period,  in 
accordance  with  paragraph  (c)  of  this 
section,  the  unit’s  SO2  emission  rate  (in 
Ib/mmBtu)  for  such  control  p>eriod: 

(2)  If  the  unit’s  SO2  emission  rate  and 
heat  input  are  monitored  and  reported 
for  more  than  one  entire  control  period, 
in  accordance  with  paragraph  (c)  of  this 
section,  and  the  unit  does  not  have  add¬ 
on  SO2  emission  controls  during  any 
such  control  periods,  the  average  of  the 
amounts  of  the  unit’s  SO2  emission  rate 
(in  Ib/mmBtu)  for  such  control  periods; 
or 

(3)  If  the  unit’s  SO2  emission  rate  and 
heat  input  are  monitored  and  reported 
for  more  than  one  entire  control  period, 
in  accordance  with  paragraph  (c)  of  this 
section,  and  the  unit  has  add-on  SO2 
emission  controls  during  any  such 
control  periods,  the  average  of  the 
amounts  of  the  unit’s  SO2  emission  rate 
(in  Ib/mmBtu)  for  such  control  periods 
during  which  the  unit  has  add-on  SO2 
emission  controls. 

(g)  Review  of  TR  opt-in  application. 

(1)  After  the  designated  representative 
submits  the  complete  TR  opt-in 
application,  quarterly  reports,  and 
statement  required  in  paragraphs  (a),  (c), 
and  (d)  of  this  section  and  if  the 
Administrator  determines  that  the 
designated  representative  shows  that  the 
unit  meets  the  requirements  for  a  TR 
SO2  Group  2  opt-in  unit  in  §  97.640,  the 
element  certified  in  paragraph  (a)(2)(iv) 
of  this  section,  and  the  monitoring  and 
reporting  requirements  of  paragraph  (c) 
of  this  section,  the  Administrator  will 
issue  a  written  approval  of  the  TR  opt- 
in  application  for  the  unit.  The  written 
approval  will  state  the  unit’s  baseline 
heat  input  and  baseline  SO2  emission 
rate.  The  Administrator  will  thereafter 
establish  a  compliance  account  for  the 
source  that  includes  the  unit  unless  the 
source  already  has  a  compliance 
account. 

(2)  Notwithstanding  paragraphs  (a) 
through  (f)  of  this  section,  if,  at  any  time 
before  the  TR  opt-in  application  is 
approved  under  paragraph  (g)(1)  of  this 
section,  the  Administrator  determines 
that  the  unit  cannot  meet  the 
requirements  for  a  TR  SO2  Group  2  opt- 
in  unit  in  §  97.740,  the  element  certified 
in  paragraph  (a)(2)(iv)  of  this  section,  or 
the  monitoring  and  reporting 
requirements  in  paragraph  (c)  of  this 
section,  the  Administrator  will  issue  a 
written  disapproval  of  the  TR  opt-in 
application  for  the  unit. 

(h)  Date  of  entry  into  TR  SO2  Group 
2  Trading  Program.  A  unit  for  which  a 
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TR  opt-in  application  is  approved  under 
paragraph  (g)(1)  of  this  section  shall 
become  a  TR  SO2  Group  2  opt-in  unit, 
and  a  TR  SO2  Group  2  unit,  effective  as 
of  the  later  of  January  1,  2012  or  January 

1  of  the  first  control  period  during 
which  such  approval  is  issued. 

§  97.742  Withdrawal  of  TR  SO2  Group  2 
opt-in  unit  from  TR  SO2  Group  2  Trading 
Program. 

A  TR  SO2  Group  2  opt-in  unit  may 
withdraw  from  the  TR  SO2  Group  2 
Trading  Program  only  if,  in  accordance 
with  this  section,  the  designated 
representative  of  the  unit  submits  a 
request  to  Withdraw  the  unit  and  the 
Administrator  issues  a  written  approval 
of  the  request. 

(a)  Requesting  withdrawal.  In  order  to 
withdraw  the  TR  SO2  Group  2  opt-in 
unit  from  the  TR  SO2  Group  2  Trading 
Program,  the  designated  representative 
of  the  unit  shall  submit  to  the 
Administrator  a  request  to  withdraw  the 
unit  effective  as  of  midnight  of 
December  31  of  a  specified  calendar 
year,  which  date  must  be  at  least  4  years 
after  December  31  of  the  year  of  the 
unit’s  entry  into  the  TR  SO2  Group  2 
Trading  Program  under  §  97.741(h).  The 
request  shall  be  in  a  format  prescribed 
by  the  Administrator  and  shall  be 
submitted  no  later  than  90  days  before 
the  requested  effective  date  of 
withdrawal. 

(b)  Conditions  for  withdrawal.  Before 
a  TR  SO2  Group  2  opt-in  unit  covered 
by  the  request  to  withdraw  may 
withdraw  from  the  TR  SO2  Group  2 
Trading  Program,  the  following 
conditions  must  be  met: 

(1)  For  the  control  period  ending  on 
the  date  on  which  the  withdrawal  is  to 
be  effective,  the  source  that  includes  the 
TR  SO2  Group  2  opt-in  unit  must  meet 
the  requirement  to  hold  TR  SO2  Group 

2  allowances  under  §§97.724  and 
97.725  and  cannot  have  any  excess 
emissions. 

(2)  After  the  requirement  under 
paragraph  (b)(1)  of  this  section  is  met, 
the  Administrator  will  deduct  from  the 
compliance  account  of  the  source  that 
includes  the  TR  SO2  Group  2  opt-in  unit 
TR  SO2  Group  2  allowances  equal  in 
amount  to  and  allocated  for  the  same  or 
a  prior  control  period  as  any  TR  SO2 
Group  2  allowances  allocated  to  the  TR 
SO2  Group  2  opt-in  unit  under  §  97.744 
for  any  control  period  after  the  date  on 
which  the  withdrawal  is  to  be  effective. 
If  there  are  no  other  TR  SO2  Group  2 
units  at  the  source,  the  Administrator 
will  close  the  compliance  account,  and 
the  owners  and  operators  of  the  TR  SO2 
Group  2  opt-in  unit  may  submit  a  TR 
vS02  Group  2  allowance  transfer  for  any 
remaining  TR  SO2  Group  2  allowances 


to  another  Allowance  Management 
System  account  in  accordance  with 
§§97.722  and  97.723. 

(c)  Approving  withdrawal.  (1)  After 
the  requirements  for  withdrawal  under 
paragraphs  (a)  and  (b)  of  this  section  are 
met  (including  deduction  of  the  full 
amount  of  TR  SO2  Group  2  allowances 
required),  the  Administrator  will  issue  a 
written  approval  of  the  request  to 
withdraw,  which  will  become  effective 
as  of  midnight  on  December  31  of  the 
calendar  year  for  which  the  withdrawal 
was  requested.  The  unit  covered  by  the 
request  shall  continue  to  be  a  TR  SO2 
Group  2  opt-in  unit  until  the  effective 
date  of  the  withdrawal  and  shall  comply 
with  all  requirements  under  the  TR  SO2 
Group  2  Trading  Program  concerning 
any  control  periods  for  which  the  unit 

is  a  TR  SO2  Group  2  opt-in  unit,  even 
if  such  requirements  arise  or  must  be 
complied  with  after  the  withdrawal 
takes  effect. 

(2)  If  the  requirements  for  withdrawal 
under  paragraphs  (a)  and  (b)  of  this 
section  are  not  met,  the  Administrator 
will  issue  a  written  disapproval  of  the 
request  to  withdraw.  The  unit  covered 
by  the  request  shall  continue  to  be  a  TR 
SO2  Group  2  opt-in  unit. 

(d)  Reapplication  upon  failure  to  meet 
conditions  of  withdrawal.  If  the 
Administrator  disapproves  the  request 
to  withdraw,  the  designated 
representative  of  the  unit  may  submit 
another  request  to  withdraw  in 
accordance  with  paragraphs  (a)  and  (b) 
of  this  section. 

(e)  Ability  to  reapply  to  the  TR  SO2 
Group  2  Trading  Program.  Once  a  TR 
SO2  Group  2  opt-in  unit  withdraws  from 
the  TR  SO2  Group  2  Trading  Program, 
the  designated  representative  may  not 
submit  another  opt-in  application  under 
§97.741  for  such  unit  before  the  date 
that  is  4  years  after  the  date  on  which 
the  withdrawal  became  effective. 

§  97.743  Change  in  regulatory  status. 

(a)  Notification.  If  a  TR  SO2  Group  2 
opt-in  unit  becomes  a  TR  SO2  Group  2 
unit  under  §  97.704,  then  the  designated 
representative  of  the  unit  shall  notify  . 
the  Administrator  in  writing  of  such 
change  in  the  TR  SO2  Group  2  opt-in 
unit’s  regulatory  status,  within  30  days 
of  such  change. 

(b)  Administrator’s  actions.  (1)  If  a  TR 
SO2  Group  2'opt-in  unit  becomes  a  TR 
SO2  Group  2  unit  under  §  97.604,  the 
Administrator  will  deduct,  from  the 
compliance  account  of  the  source  that 
includes  the  TR  SO2  Group  2  opt-in  unit 
that  becomes  a  TR  SO2  Group  2  unit 
under  §  97.704,  TR  SO2  Group  2 
allowances  equal  in  amount  to  and 
allocated  for  the  same  or  a  prior  control 
period  as: 


(1)  Any  TR  SO2  Group  2  allowances 
allocated  to  the  TR  SO2  Group  2  opt-in 
unit  under  §  97.744  for  any  control 
period  starting  after  the  date  on  which 
the  TR  SO2  Group  2  opt-in  unit  becomes 
a  TR  SO2  Group  2  unit  under  §  97.704; 
and 

(ii)  If  the  date  on  which  the  TR  SO2 
Group  2  opt-in  unit  becomes  a  TR  SO2 
Group  2  unit  under  §  97.704  is  not 
December  31,  the  TR  SO2  Group  2 
allowances  allocated  to  the  TR  SO2 
Group  2  opt-in  unit  under  §  97.744  for 
the  control  period  that  includes  the  date 
on  which  the  TR  SO2  Group  2  opt-in 
unit  becomes  a  TR  SO2  Group  2  unit 
under  §  97.704 — 

(A)  Multiplied  by  the  ratio  of  the 
number  of  days,  in  the  control  period, 
starting  with  the  date  on  which  the  TR 
SO7  Group  2  opt-in  unit  becomes  a  TR 
SO2  Group  2  unit  under  §  97.704, 
divided  by  the  total  number  of  days  in 
the  control  period,  and 

(B)  Rounded  to  the  nearest  allowance. 

(2)  The  designated  representative 
shall  ensure  that  the  compliance 
account  of  the  source  that  includes  the 
TR  SO2  Group  2  opt-in  unit  that 
becomes  a  TR  SO2  Group  2  unit  under 
§  97.704  contains  the  TR  SO2  Group  2 
allowances  necessary  for  completion  of 
the  deduction  under  paragraph  (b)(1)  of 
this  section. 

(3) (i)  For  control  periods  starting  after 
the  date  on  which  the  TR  SO2  Group  2 
opt-in  unit  becomes  a  TR  SO2  Group  2 
unit  under  §  97.704,  the  TR  SO2  Group 
2  opt-in  unit  will  be  allocated  TR  SO2 
Group  2  allowances  in  accordance  with 
§97.712. 

(ii)  If  the  date  on  which  the  TR  SO2 
Group  2  opt-in  unit  becomes  a  TR  SO2 
Group  2  unit  under  §  97.704  is  not 
December  31,  the  following  amount  of 
TR  SO2  Group  2  allowances  will  be 
allocated  to  the  TR  SO2  Group  2  opt-in 
unit  (as  a  TR  SO2  Group  2  unit)  in 
accordance  with  §  97.712  for  the  control 
period  that  includes  the  date  on  which 
the  TR  SO2  Group  2  opt-in  unit  becomes 
a  TR  SO2  Group  2  unit  under  §  97.704: 

(A)  The  amount  of  TR  SO2  Group  2 
allowances  otherwise  allocated  to  the 
TR  SO2  Group  2  opt-in  unit  (as  a  TR  SO2 
Group  2  unit)  in  accordance  with 
§97.712  for  the  control  period; 

(B)  Multiplied  by  the  ratio  of  the 
number  of  days,  in  the  control  period, 
starting  with  the  date  on  which  the  TR 
SO2  Group  2  opt-in  unit  becomes  a  TR 
SO2  Group  2  unit  under  §  97.704, 
divided  by  the  total  number  of  days  in 
the  control  period;  and 

(G)  Rounded  to  the  nearest  allowance. 
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§97.744  TR  SO2  Group  2  allowance 
allocations  to  TR  SO2  Group  2  opt-in  units. 

(a)  Timing  requirements.  (1)  When  the 
TR  opt-in  application  is  approved  for  a 
unit  under  §  97.741(g),  the 
Administrator  will  issue  TR  SO2  Group 
2  allowances  and  allocate  them  to  the 
unit  for  the  control  period  in  which  the 
unit  enters  the  TR  SO2  Group  2  Trading 
Program  under  §  97.741(h),  in 
accordance  with  paragraph  (h)  of  this 
section. 

(2)  By  no  later  than  October  31  of  the 
control  period  after  the  control  period  in 
which  a  TR  SO2  Group  2  opt-in  unit 
enters  the  TR  SO2  Group  2  Trading 
Program  under  §  97.741(h)  and  October 
31  of  each  year  thereafter,  the 
Administrator  will  issue  TR  SO2  Group 
2  allowances  and  allocate  them  to  the 
TR  SO2  Group  2  opt-in  unit  for  the 
control  period  that  includes  such 
allocation  deadline  and  in  which  the 
unit  is  a  TR  SO2  Group  2  opt-in  unit,  in 
accordance  with  paragraph  (b)  of  this 
section. 

(b)  Calculation  of  allocation.  For  each 
control  period  for  which  a  TR  SO2 
Group  2  opt-in  unit  is  to  be  allocated  TR 
SO2  Group  2  allowances,  the 
Administrator  will  issue  and  allocate  TR 


SO2  Group  2  allowances  in  accordance 
with  the  following  procedures; 

(1)  The  heat  input  (in  mmBtu)  used 
for  calculating  the  TR  SO2  Group  2 
allowance  allocation  will  be  the  lesser 
of: 

(1)  The  TR  SO2  Group  2  opt-in  unit’s 
baseline  heat  input  determined  under 
§  97.741(g):  or 

(ii)  The  TR  SO2  Group  2  opt-in  unit’s 
heat  input,  as  determined  in  accordance 
with  §§  97.730  through  97.735,  for  the 
immediately  prior  control  period, 
except  when  the  allocation  is  being 
calculated  for  the  control  period  in 
which  the  TR  SO2  Group  2  opt-in  unit 
enters  the  TR  SO2  Group  2  Trading 
Program  under  §  97.741(h). 

(2)  The  SO2  emission  rate  (in  lb/ 
mmBtu)  used  for  calculating  TR  SO2 
Group  2  allowance  allocations  will  be 
the  lesser  of: 

(i)  The  TR  SO2  Group  2  opt-in  unit’s 
baseline  SO2  emission  rate  (in  lb/ 
mmBtu)  determined  under  §  97.741(g) 
and  multiplied  by  70  percent;  or 

(ii)  The  most  stringent  State  or 
Federal  SO2  emissions  limitation 
applicable  to  the  TR  SO2  Group  2  opt- 
in  unit  at  any  time  during  the  control 
period  for  which  TR  SO2  Group  2 
allowances  are  to  be  allocated. 


(3)  The  Administrator  will  issue  TR 
SO2  Group  2  allowances  and  allocate 
them  to  the  TR  SO2  Group  2  opt-in  unit 
in  an  amount  equaling  the  heat  input 
under  paragraph  (b)(1)  of  this  section, 
multiplied  by  the  SO2  emission  rate 
under  paragraph  (b)(2)  of  this  section, 
divided  by  2,000  Ib/ton,  and  rounded  to 
the  nearest  allowance. 

(c)  Recordation.  (1)  The  Administrator 
will  record,  in  the  compliance  account 
of  the  source  that  includes  the  TR  SO2 
Group  2  opt-in  unit,  the  TR  SO2  Group 
2  allowances  allocated  to  the  TR  SO2 
Group  2  opt-in  unit  under  paragraph 
(a)(1)  of  this  section. 

(2)  By  December  1  of  the  control 
period  after  the  control  period  in  which 
a  TR  SO2  Group  2  opt-in  unit  enters  the 
TR  SO2  Group  2  Trading  Program  under 
§  97.741(h)  and  December  1  of  each  year 
thereafter,  the  Administrator  will 
record,  in  the  compliance  account  of  the 
source  that  includes  the  TR  SO2  Group 
2  opt-in  unit,  the  TR  SO2  Group  2 
allowances  allocated  to  the  TR  SO2 
Group  2  opt-in  unit  under  paragraph 
(a)(2)  of  this  section. 

(FR  Doc.  2010-17007  Filed  7-30-10;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

[A-570-954] 

Certain  Magnesia  Carbon  Bricks  From 
the  People’s  Republic  of  China:  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value  and  Critical  Circumstances 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 

DATES:  Effective  Date:  August  2,  2010. 
SUMMARY:  On  March  12,  2010,  the 
Department  of  Commerce  (the 
“Department”)  published  the 
Preliminary  Determination  of  sales  at 
less  than  fair  value  (“LTFV”)  in  the 
antidumping  investigation  of  magnesia 
carbon  bricks  (“bricks”)  from  the 
People’s  Republic  of  China  (“PRC”).^  On 
April  21,  2010,  the  Department 
published  the  Amended  Preliminary 
Determination  in  the  antidumping 
investigation  of  bricks  from  the  PRC.^ 

On  May  20,  2010,  the  Department 
published  the  Preliminary  Critical 
Circumstances  Determination  in  the 
antidumping  investigation  of  bricks 
from  the  PRC.^  The  period  of 
investigation  (“POI”)  is  January  1, 

2009 — June  30,  2009.  Based  on  our 
analysis  of  the  comments  received,  we 
have  made  changes  to  the  margin 
calculation  for  RHI  Refractories 
Liaoning  Co.,  Ltd.  (“RHI”).  We  continue 
to  find  that  bricks  from  the  PRC  are 
being,  or  are  likely  to  be,  sold  in  the 
United  States  at  LTFV  as  provided  in 
section  735  of  the  Tariff  Act  of  1930,  as 
amended  (“the  Act”).  The  estimated 
margins  of  sales  at  LTFV  are  shown  in 
the  “Final  Determination  Margins” 
section  ofthis  notice. 

FOR  FURTHER  INFORMATION  CONTACT:  Paul 
Walker  or  Dana  Griffies,  AD/CVD 
Operations,  Office  9,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW.,  Washington,  DC  20230; 
telephone:  (202)  482-0413  or  (202)  482- 
3023,  respectively. 


’  See  Certain  Magnesia  Carbon  Bricks  from  the 
People’s  Republic  of  China:  Preliminary 
Determination  of  Sales  at  Less  Than  Fair  Value  and 
Postponement  of  Final  Determination,  75  FR  11847 
(March  12,  2010)  {“Preliminary  Determination”). 

2  See  Certain  Magnesia  Carbon  Bricks  from  the 
People's  Republic  of  China:  Amended  Preliminary 
Determination  of  Sales  at  Less  Than  Fair  Value,  75 
FR  20813  (April  21,  2010)  {“Amended  Preliminary 
Determination”). 

3  See  Certain  Magnesia  Carbon  Bricks  from  the 

People’s  Republic  of  China:  Notice  of  Preliminary 
Affirmative  Determination  of  Critical 
Circumstances,  75  FR  28237  (May  20,  2010) 
{“Preliminary  Critical  Circumstances 
Determination”).  ' 


SUPPLEMENTARY  INFORMATION:  , 

Background  ’ 

On  April  1,  2010,  Liaoning  Mayerton 
Refractories  Co.,  Ltd.  and  Dalian 
Mayerton  Refractories  Co.,  Ltd. 
(collectively,  “Mayerton”)  stated  that  it 
would  no  longer  participate  in  the 
investigation."* 

For  RHI,  the  Department  conducted 
sales  verification  from  April  12-16, 

2010  and  factors  of  production  (“FOP”) 
verification  May  17-20,  2010.^  For 
Yingkou  New  Century  Refractories  Ltd. 
(“New  Century”)  and  Fengchi  Import  & 
Export  Co.,  Ltd.  of  Haicheng  City 
(“Fengchi”),  the  Department  conducted 
separate  rates  verifications  on  May  21, 
and  May  24,  2010,  respectively.®  See  the 
“Verification”  section  below  for 
additional  information. 

Between  June  14,  2010  and  July  14, 
2010,  the  Department  placed  labor  wage 
rate  data  on  the  record  and  invited 
paiiies  to  comment  on  the  Department’s 
labor  wage  rate  methodology.^ 

Between  June  18,  2010  and  July  16, 
2010,  we  received  case  and  rebuttal 
briefs  from  the  Petitioner,  ®  the 
government  of  the  PRC  (“GOC”)  and 
RHI. 

Analysis  of  Comments  Received  ‘ 

All  issues  raised  in  the  case  and 
rebuttal  briefs  by  parties  to  this 
investigation  are  addressed  in  the 
“Investigation  of  Magnesia  Carbon 


*  See  Mayerton’s  April  1,  2010  letter  at  1. 

s  For  sales,  we  conducted  verification  of  RHI’s 
North  American  affiliates,  Veitsch  Radix  America, 
Inc.  (incorporated  in  Canada)  (“VRC”)  and  Veitsch 
Radix  America,  Inc.  (incorporated  in  the  U.S.) 
(“VRA”),  which  handled  all  of  RHI’s  POI  sales.  See 
Memo  to  the  File,  through  Scot  T.  Fullerton, 

Program  Manager,  from  Paul  Walker  and  Dana 
Griffies,  Case  Analysts,  “Investigation  of  Magnesia 
Carbon  Bricks  from  the  People’s  Republic  of  China: 
Sales  Verification  of  Veitsch  Radix  America,  Inc.,” 
dated  June  10,  2010  (“VRC  Verification  Report”). 

For  FOPs,  we  conducted  verification  of  RHI,  which 
produced  the  merchandise  under  consideration.  See 
Memo  to  the  File,  through  Scot  T.  Fullerton, 
Program  Manager,  from  Paul  Walker  and  Dana 
Griffies,  Case  Analysts,  “Investigation  of  Magnesia 
Carbon  Bricks  from  the  People’s  Republic  of  China: 
Factors  of  Production  Verification  of  RHI 
Refractories  Liaoning  Co.,  Ltd.,”  dated  June  11,  2010 
(“RHI  Verification  Report”). 

®  See  Memo  to  the  File,  through  Scot  T.  Fullerton, 
Program  Manager,  from  Paul  Walker  and  Dana 
Griffies,  Gase  Analysts,  “Investigation  of  Magnesia 
Carbon  Bricks  from  the  People’s  Republic  of  China: 
Verification  of  Yingkou  New  Century  Refractories 
Ltd.,”  dated  June  10,  2010  (“New  Century 
Verification  Report”);  Memo  to  the  File,  through 
Scot  T.  Fullerton,  Program  Manager,  from  Paul 
Walker  and  Dana  Griffies,  Gase  Analysts, 
“Investigation  of  Magnesia  Carbon  Bricks  from  the 
People’s  Republic  of  China:  Verification  of  Fengchi 
Import  &  Export  Co.,  Ltd.  of  Haicheng  City,”  dated 
June  11,  2010  (“Fengchi  Verification  Report”). 

2  See  the  memoranda  to  the  file  dated  June  15, 
2010,  June  22,  2010,  July  6,  2010  and  July  14,  2010. 

®The  petitioner  is  Resco  Products,  Inc. 
(hereinafter  referred  to  as  the  “Petitioner”). 


Bricks  from  the  People’s  Republic  of 
China:  Issues  and  Decision 
Memorandum  for  the  Final 
Determination”  (“I&D  Memo”),  dated 
concurrently  with  this  notice  and  which 
is  hereby  adopted  by  this  notice.  A  list 
of  the  issues  which  parties  raised,  and 
to  which  we  respond  in  the  I&D  Memo, 
are  attached  to  this  notice  as  Appendix 
I.  The  I&D  Memo  is  a  public  document 
and  is  on  file  in  the  Central  Records 
Unit  (“CRU”),  Room  1117,  and  is 
accessible  on  the  World  Wide  Web  at 
http://trade.gov/ia/index.asp.  The  paper 
copy  and  electronic  version  of  the 
memorandum  are  identical  in  content. 

Changes  Since  the  Preliminary 
Determination 

Based  on  our  analysis  of  information 
on  the  record  of  this  investigation,  we 
have  made  changes  to  RHI’s  margin 
calculation  for  the  final  determination. 
For  the  final  determination,  we  have 
adjusted  the  surrogate  value  for  fused 
magnesia  to  exclude  certain  aberrational 
data  and  adopted  a  new  methodology 
for  calculating  the  surrogate  value  for 
labor.®  In  addition,  we  have  applied 
certain  discounts  that  RHI  reported  to 
its  sales  database.*® 

Regarding  Mayerton,  for  the  final 
determination,  we  have  applied  total 
adverse  facts  available  (“AFA”)  for  its 
failure  to  participate  and  included  it  as 
part  of  the  PRC-wide  entity.  For  more 
information  see  the  “Mayerton”  section 
below. 

Scope  of  Investigation 

The  merchandise  under  investigation 
consists  of  certain  chemically-bonded 
(resin  or  pitch),  magnesia  carbon  bricks 
with  a  magnesia  component  of  at  least 
70  percent  magnesia  (“MgO”)  by  weight, 
regardless  of  the  source  of  raw  materials 
for  the  MgO,  with  carbon  levels  ranging 
from  trace  amounts  to  30  percent  by 
weight,  regardless  of  enhancements  (for 
example,  magnesia  carbon  bricks  can  be 
enhanced  with  coating,  grinding,  tar 
impregnation  or  coking,  high 
temperature  heat  treatments,  anti -slip 
treatments  or  metal  casing)  and 
regardless  of  whether  or  not 
antioxidants  are  present  (for  example, 
antioxidants  can  be  added  to  the  mix 
from  trace  amounts  to  15  percent  by 
weight  as  various  metals,  metal  alloys, 
and  metal  carbides).  Certain  magnesia 
carbon  bricks  that  are  the  subject  of  this 


®  See  l8tD  Memo  at  Gomment  la  &  lb;  see  also 
Memorandum  to  the  File  from  Paul  Walker,  Case 
Analyst,  through  Scot  T.  Fullerton,  Program 
Manager,  “Magnesia  Carbon  Bricks  from  the 
People’s  Republic  of  China;  Surrogate  Values  for  the 
Final  Determination,”  dated  concurrently  with  this 
notice. 

See  I&D  Memo  at  Comment  2b. 
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investigation  are  currently  classifiable 
under  subheadings  6902.10.1000, 
6902.10.5000,  6815.91.0000, 
6815.99.2000  and  6815.99.4000  ”  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (“HTSUS”).  While  HTSUS 
subheadings  are  provided  for 
convenience  and  customs  purposes,  the 
written  description  is  dispositive. 

Use  of  Facts  Available 

Section  776(a)(2)  of  the  Act  provides 
that  if  an  interested  party;  (A) 

Withholds  information  that  has  been 
requested  by  the  Department;  (B)  fails  to 
provide  such  information  in  a  timely 
manner  or  in  the  form  or  manner 
requested,  subject  to  subsections 
782(c)(1)  and  (e)  of  the  Act;  (C) 
significantly  impedes  a  determination 
under  the  antidumping  statute;  or  (D) 
provides  such  information  but  the 
information  cannot  be  verified,  the 
Department  shall,  subject  to  subsection 
782(d)  of  the  Act,  use  facts  otherwise 
available  in  reaching  the  applicable 
determination. 

Section  782(c)(1)  of  the  Act  provides 
that  if  an  interested  party  “promptly 
after  receiving  a  request  from  {the 
Department}  for  information,  notifies 
{the  Department}  that  such  party  is 
unable  to  submit  the  information  in  the 
requested  form  and  manner,  together 
with  a  full  explanation  and  suggested 
alternative  form  in  which  such  party  is 
able  to  submit  the  information,”  the 
Department  may  rhodify  the 
requirements  to  avoid  imposing  an 
unreasonable  burden  on  that  party. 

Section  782(d)  of  the  Act  provides 
that,  if  the  Department  determines  that 
a  response  to  a  request  for  information 
does  not  comply  with  the  request,  the 
Department  will  inform  the  person 
submitting  the  response  of  the  nature  of 
the  deficiency  and  shall,  to  the  extent 
practicable,  provide  that  person  the 
opportunity  to  remedy  or  explain  the 
deficiency.  If  that  person  submits 
further  information  that  continues  to  be 
unsatisfactory,  or  this  information  is  not 
submitted  within  the  applicable  time 
limits,  the  Department  may,  subject  to 
section  782(e),  disregard  all  or  part  of 
the  original  and  subsequent  responses, 
as  appropriate. 

Section  782(e)  of  the  Act  states  that 
the  Department  shall  not  decline  to 
consider  information  deemed 
“deficient”  under  section  782(d)  if;  (1) 
The  information  is  submitted  by  the 


'  *  In  the  Preliminary  Determination,  we  included 
HTSUS  subheading  6815.99  in  our  description  of 
the  scope  of  the  investigation.  Subsequently,  we 
determined  that  all  of  the  ten-digit  subheadings 
under  subheading  6815.99  must  be  used  instead. 
Accordingly,  the  appropriate  HTSUS  ten-digit 
subheadings  have  been  listed. 


established  deadline;  (2)  the  information 
can  be  verified;  (3)  the  information  is 
not  so  incomplete  that  it  cannot  serve  as 
a  reliable  basis  for  reaching  the 
applicable  determination;  (4)  the 
interested  party  has  demonstrated  that  it 
acted  to  the  best  of  its  ability;  and  (5) 
the  information  can  be  used  without 
undue  difficulties. 

Furthermore,  section  776(b)  of  the  Act 
states  that  if  the  administering  authority 
finds  that  an  interested  party  has  not 
acted  to  the  best  of  its  ability  to  comply 
with  a  request  for  information,  the 
administering  authority  may,  in 
reaching  its  determination,  use  an 
inference  that  is  adverse  to  that  party. 
The  adverse  inference  may  be  based 
upon;  (1)  The  petition,  (2)  a  final 
determination  in  the  investigation  under 
this  title,  (3)  any  previous  review  under 
section  751  of  the  Act  or  determination 
under  section  753  of  the  Act,  or  (4)  any 
other  information  placed  on  the  record. 

Mayerton 

As  noted  above,  Mayerton  withdrew 
from  the  instant  investigation.  By 
ceasing  to  participate  in  the 
investigation,  Mayerton  prevented  the 
Department  from  verifying  the  accuracy 
of  its  information  as  provided  by  section 
782(i)  of  the  Act,  and  thus,  failed  td 
demonstrate  eligibility  for  a  separate 
rate.^2  Therefore,  Mayerton  is 
considered  to  be  part  of  the  PRC-wide 
entity.  Due  to  its  failure  to  act  to  the  best 
of  its  ability  in  responding  to  the 
Department’s  requests  for  information, 
we  find  that  Mayerton,  as  part  of  the 
PRC-wide  entity,  significantly  impeded 

the  Department’s  proceeding.^^ 
Accordingly,  we  have  assigned  the  PRC¬ 
wide  rate  margin  to  Mayerton  of  236.00 
percent.  For  a  discussion  of  the  PRC¬ 
wide  entity’s  rate,  see  the  “PRC-wide 
Entity”  and  “Corroboration”  sections, 
below. 

Verification 

As  provided  in  section  782(i)  of  the 
Act,  we  conducted  verification  of  the 
information  submitted  by  RHI,  New 
Century  and  Fengchi  for  use  in  our  final 
determination.^'*  We  used  standard 
verification  procedures,  including 
examination  of  relevant  accounting  and 
production  records,  as  well  as  original 


See  Section  776(a)(2)(D)  of  the  Act. 

See  Sections  776(a)(2)(C)  and  (D)  and  776(b)  of 
the  Act;  see  also  Certain  Circular  Welded  Carbon 
Quality  Steel  Line  Pipe  from  the  People’s  Republic 
of  China:  Final  Determination  of  Sales  at  Less  Than 
Fair  Value,  74  FR  14514,  14516  (March  31,  2009). 

See  VRC  Verification  Report,  RHI  Verification 
Report,  New  Century  Verification  Report  and 
Fengchi  Verification  Report. 


source  documents  provided  by  the 
respondents. 

Surrogate  Country 

In  the  Preliminary  Determination,  we 
stated  that  we  selected  India  as  the 
appropriate  surrogate  country'  to  use  in 
this  investigation  for  the  following 
reasons;  (1)  It  is  a  significant  producer 
of  comparable  merchandise;  (2)  it  is  at 
a  similar  level  of  economic  development 
pursuant  to  773(c)(4)  of  the  Act;  and  (3) 
we  have  reliable  data  from  India  that  we 
can  use  to  value  the  factors  of 
production. *5  For  the  final 
determination,  we  received  no 
comments  and  made  no  changes  to  our 
findings  with  respect  to  the  selection  of 
a  surrogate  country. 

Critical  Circumstances 

In  the  Preliminary  Critical 
Circumstances  Determination,  the 
Department  determined  that,  in 
accordance  with  section  733(e)(1)  of  the 
Act,  critical  circumstances  exists  with 
respect  to  RHI,  the  separate  rate 
respondents  and  the  PRC-wide  entity 
(which  includes  Mayerton).*^ 

No  other  information  has  been  placed 
on  the  record  since  the  Preliminary 
Critical  Circumstances  Determination  to 
contradict  the  information  upon  which 
we  based  our  finding  that  critical 
circumstances  exist,  nor  has  any  party  . 
commented  on  our  preliminary  critical 
circumstances  finding.  Therefore,  for 
the  final  determination,  in  accordance 
with  section  735(a)(3)  of  the  Act,  we 
continue  to  find  that  critical 
circumstances  exist  with  respect  to  RHI, 
the  separate  rate  respondents  and  the 
PRC-wide  entity  (including  Mayerton). 

Separate  Rates 

In  proceedings  involving  non-market- 
economy  (“NME”)  countries,  the 
Department  begins  with  a  rebuttable 
presumption  that  all  companies  within 
the  country  are  subject  to  government 
control  and,  thus,  should  be  assigned  a 
single  antidumping  duty  deposit  rate.  It 
is  the  Department’s  policy  to  assign  all 
exporters  of  merchandise  subject  to  an 
investigation  in  an  NME  country  this 
single  rate  unless  an  exporter  can 


See  Preliminary  Determination  at  11848—49. 

As  noted  in  the  “Separate  Rates”  section  below, 
these  include  Dashiqiao  City  Guancheng  Refractor 
Co.,  Ltd.;  Fengchi;  Jiangsu  Sujia  Group  New 
Materials  Co.  Ltd.;  Liaoning  Fucheng  Refractories 
Group  Co..  Ltd.;  Liaoning  Fucheng  Special 
Refractory  Co.,  Ltd.;  Liaoning  Jiayi  Metals  & 
Minerals  Co.,  Ltd.;  Yingkou  Bayuquan  Refractories 
Co.,  Ltd.;  Yingkou  Dalmond  Refractories  Co..  Ltd.; 
Yingkou  Guangyang  Co.,  Ltd.;  Yingkou  Kyushu 
Refractories  Co,  Ltd.;  New  Century;  Yingkou 
Wonjin  Refractory  Material  Co..  Ltd.;  and  Yingkou 
Jiahe  Refractories  Co..  Ltd. 

See  Preliminary  Critical  Circumstances 
Determination  at  28239. 
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demonstrate  that  it  is  sufficiently 
independent  so  as  to  be  entitled  to  a 
separate  rate.^®  In  the  Preliminary 
Determination,  we  found  that  Dashiqiao 
City  Guancheng  Refractor  Co.,  Ltd.; 
Fengchi  Imp.  and  Exp.  Co.,  Ltd.  of 
Haicheng  City;  Jiangsu  Sujia  Group  New 
Materials  Co.  Ltd.;  Liaoning  Fucheng 
Refractories  Group  Co.,  Ltd.;  Liaoning 
Fucheng  Special  Refractory  Co.,  Ltd.; 
Liaoning  Jiayi  Metals  &  Minerals  Co., 
Ltd.;  Yingkou  Bayuquan  Refractories 
Co.,  Ltd.;  Yingkou  Dalmond  Refractories 
Co.,  Ltd.';  Yingkou  Guangyang  Co.,  Ltd.; 
Yingkou  Kyushu  Refi'actories  Co,  Ltd.; 
Yingkou  New  Century  Refractories  Ltd.; 
and  Yingkou  Wonjin  Refractory  Material 
Co.,  Ltd.,  demonstrated  their  eligibility 
for,  and  were  hence  assigned,  separate- 
rate  status.  In  the  Amended  Preliminary 
Determination,  we  found  that  Yingkou 
Jiahe  Refractories  Co.,  Ltd. 
demonstrated  its  eligibility  for,  and  was 
hence  assigned,  separate-rate  status.  No 
party  has  commented  on  the  eligibility 
of  these  companies  for  separate  rate 
status.  Consequently,  for  the  final 
determination,  we  continue  to  find  that 
the  evidence  placed  on  the  record  of 
this  investigation  by  these  companies 
demonstrates  both  a  de  jure  and  de  facto 
absence  of  government  control  with 
respect  to  their  exports  of  the 
merchandise  under  investigation.  Thus, 
we  continue  to  find  that  the  separate 
rate  companies  are  eligible  for  separate- 
rate  status. 

While  the  Petitioner  has  commented 
on  RHI’s  eligibility  for  a  separate  rate, 
which  we  have  addressed  in  Comment 
3  of  the  I&D  Memo,  we  continue  to  find 
that  RHI  is  eligible  for  a  separate  rate. 
Accordingly,  for  the  final  determination, 
we  continue  to  find  that  the  evidence 
placed  on  the  record  of  this 
investigation  by  RHI  demonstrates  both 
a  de  jure  and  de  facto  absence  of 
government  control  with  respect  to  its 
exports  of  the  merchandise  under 
investigation.’®  Thus,  we  continue  to 
find  that  RHI  is  eligible  for  separate-rate 
status. 

PRC-wide  Entity 

In  the  Preliminary  Determination,  we 
treated  PRC  exporters/producers  that 
did  not  respond  to  the  Department’s 
request  for  information,  as  part  of  the 
PRC-wide  entity  because  they  did  not 
demonstrate  that  they  operate  free  of 
government  control.  No  additional 


See  Final  Determination  of  Sales  at  Less  Than 
Fair  Value:  Sparklers  from  the  People's  Republic  of 
China,  56  FR  20588  (May  6, 1991)  [“Sparklers”),  as 
amplified  by  Notice  of  Final  Determination  of  Sales 
at  Less  Than  Fair  Value:  Silicon  Carbide  from  the 
People's  Republic  of  China,  59  FR  22585  (May  2, 
1994)  [“Silicon  Carbide”),  and  19  CFR  351.107(d). 

See  I&D  Memo  at  Comment  3. 


information  has  been  placed  on  the 
record  with  respect  to  these  entities 
after  the  Preliminary  Determination, 

The  PRC-wide  entity,  and  Mayerton, 
have  not  provided  the  Department  with 
the  requested  information;  therefore, 
pursuant  to  section  776(a)(2)(A)  of  the 
Act,  the  Department  continues  to  find 
that  the  use  of  facts  available  is 
appropriate  to  determine  the  PRC-wide 
rate.  Section  776(b)  of  the  Act  provides 
that,  in  selecting  from  among  the  facts 
otherwise  available,  the  Department 
may  employ  an  adverse  inference  if  an 
interested  party  fails  to  cooperate  by  not 
acting  to  the  best  of  its  ability  to  comply 
with  requests  for  information.^®  We  find 
that,  because  the  PRC-wide  entity,  and 
Mayerton,  did  not  respond  to  our 
request  for  information,  they  have  failed 
to  cooperate  to  the  best  of  their  ability. 
Therefore,  the  Department  finds  that,  in 
selecting  from  among  the  facts 
otherwise  available,  an  adverse 
inference  is  appropriate  for  the  PRC¬ 
wide  entity.  Because  we  begin  with  the 
presumption  that  all  companies  within 
a  NME  country  are  subject  to 
government  control,  and  because  only 
the  companies  listed  under  the  “Final 
Determination  Margins”  section  below 
have  overcome  that  presumption,  we  are 
applying  a  single  antidumping  rate,  i.e., 
the  PRC-wide  rate,  to  all  other  exporters 
of  the  merchandise  under  consideration 
from  the  PRC.  Such  companies, 
including  Mayerton,  did  not 
demonstrate  entitlement  to  a  separate 
rate.2’  The  PRC-wide  rate  applies  to  all 
entries  of  the  merchandise  under 
consideration,  except  for  those 
companies  which  have  received  a 
separate  rate. 

Corroboration 

Section  776(c)  of  the  Act  provides 
that,  when  the  Department  relies  on 
secondary  information  rather  than  on 
information  obtained  in  the  course  of  an 
investigation  as  facts  available,  it  must, 
to  the  extent  practicable,  corroborate 
that  information  from  independent 
sources  reasonably  at  its  disposal. 
Secondary  information  is  described  as 
“information  derived  from  the  petition 
that  gave  rise  to  the  investigation  or 
review,  the  final  determination 
concerning  merchandise  subject  to  this 
investigation,  or  any  previous  review 
under  section  751  concerning  the 
merchandise  subject  to  this 


2”  See  Statement  of  Administrative  Action 
accompanying  the  URAA,  H.R.  Rep.  No.  103-316, 
vol.  1.  at  870  (1994)  (“SAA”). 

See,  e.g..  Synthetic  Indigo  from  the  People's 
Republic  of  China:  Notice  of  Final  Determination  of 
Sales  at  Less  Than  Fair  Value,  65  FR  25706,  25707 
(May  3,  2000). 


investigation.”  22  To  “corroborate” 
means  simply  that  the  Department  will 
satisfy  itself  that  the  secondary 
information  to  be  used  has  probative 
value.  Independent  sources  used  to 
corroborate  may  include,  for  example, 
published  price  lists,  official  import 
statistics  and  customs  data,  and 
information  obtained  from  interested 
parties  during  the  particular 
investigation.  To  corroborate  secondary 
information,  the  Department  will,  to  the 
extent  practicable,  examine  the 
reliability  and  relevance  of  the 
information  used. 22 

The  AFA  rate  that  the  Department 
used  is  firom  the  Petition,  however,  we 
have  updated  the  labor  wage  rate  used 
to  calculate  the  Petition  rates.  The 
Department’s  practice  is  not  to 
recalculate  dumping  margins  provided 
in  petitions,  but  rather  to  corroborate 
the  applicable  petition  rate  when 
applying  that  rate  as  adverse  facts 
available.24  In  the  instant  case,  however, 
the  surrogate  wage  rate  used  in  the 
Petition  was  based  upon  the 
Department’s  methodology  that  the 
Federal  Circuit  found  unlawful  in 
Dorbest  11.^^  In  light  of  the  Federal 
Circuit  decision  to  invalidate  the  wage 
rate  methodology,  the  Department  has 
adjusted  the  petition  rate  using  the 
surrogate  value  for  labor  used  in  this 
final  determination. 

Petitioner’s  methodology  for 
calculating  the  United  States  price  and 
normal  value  in  the  Petition  is 
discussed  in  the  Initiation  Notice.^^  To 
corroborate  the  AFA  margin  that  we 
have  selected,  we  compared  this  margin 
to  the  margins  we  found  for  RHI.  We 
found  that  the  margin  of  236.00  percent 
has  probative  value  because  it  is  in  the 
range  of  the  model-specific  margins  that 


22  See  SAA  at.870. 

23  See  Tapered  Roller  Bearings  and  Parts  Thereof, 
Finished  and  Unfinished,  from  Japan,  and  Tapered 
Roller  Bearings,  Four  Inches  or  Less  in  Outside 
Diameter,  and  Components  Thereof,  from  Japan; 
Preliminary  Results  of  Antidumping  Duty 
Administrative  Reviews  and  Partial  Termination  of 
Administrative  Reviews,  61  FR  57391,  57392 
(November  6,  1996),  unchanged  in  Tapered  Roller 
Bearings  and  Parts  Thereof,  Finished  and 
Unfinished,  From  Japan,  and  Tapered  Roller 
Bearings,  Four  Inches  or  Less  in  Outside  Diameter, 
and  Components  Thereof,  From  Japan;  Final 
Results  of  Antidumping  Duty  Administrative 
Reviews  and  Termination  in  Part,  62  FR  11825 
(March  13,  1997). 

-2'*  See  Certain  Steel  Grating  from  the  People’s 
Republic  of  China:  Final  Determination  of  Sales  at 
Less  than  Fair  Value,  75  FR  32366  (June  6,  2010) 
and  accompanying  Issues  and  Decision 
Memorandum  at  Comment  2. 

25  See  Comment  lb  below. 

2*'  See  Certain  Magnesia  Carbon  Bricks  from  the 
People’s  Republic  of  China  and  Mexico:  Initiation 
of  Antidumping  Duty  Investigations,  74  FR  42852 
(August  25,  2009)  [“Initiation  Notice”). 
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we  found  for  Accordingly,  we 

find  that  the  rate  of  236.00  percent  is 
corroborated  within  the  meaning  of 
section  776(c)  of  the  Act. 


Final  Determination  Margins 

We  determine  that  the  following 
percentage  weighted-average  margins 


exist  for  the  following  entities  ^or  the 
POI; 


Exporter 


Producer 


RHI  Refractories  Liaoning  Co.,  Ltd . 

Dashiqiao  City  Guancheng  Refractor  Co.,  Ltd  . 

Fengchi  Imp.  And  Exp.  Co.,  Ltd.  of  Haicheng  City 

Jiangsu  Sujia  Group  New  Materials  Co.,  Ltd  . 

Liaoning  Fucheng  Refractories  Group  Co.,  Ltd  .... 

Liaoning  Fucheng  Special  Refractory  Co.,  Ltd . 

Liaoning  Jiayi  Metals  &  Minerals  Co.,  Ltd  . 

Yingkou  Bayuquan  Refractories  Co.,  Ltd  . 

Yingkou  Dalmond  Refractories  Co.,  Ltd  . 

Yingkou  Guangyang  Co.,  Ltd  . 

Yingkou  Jiahe  Refractories  Co.,  Ltd  . 

Yingkou  Kyushu  Refractories  Co,  Ltd  . 

Yingkou  New  Century  Refractories  Ltd  . 

Yingkou  Wonjin  Refractory  Material  Co.,  Ltd  . 

PRC-wide  Entity*  . 


RHI  Refractories  Liaoning  Co.,  Ltd . . 

Dashiqiao  City  Guancheng  Refractor  Co.,  Ltd 
Fengchi  Refractories  Co.,  of  Haicheng  City  .... 
Jiangsu  Sujia  Group  New  Materials  Co.,  Ltd  .. 
Liaoning  Fucheng  Refractories  Group  Co.,  Ltd 
Liaoning  Fucheng  Special  Refractory  Co.,  Ltd 

Liaoning  Jiayi  Metals  &  Minerals  Co.,  Ltd  . 

Yingkou  Bayuquan  Refractories  Co.,  Ltd  . 

Yingkou  Dalmond  Refractories  Co.,  Ltd  . 

Yingkou  Guangyang  Co.,  Ltd  . 

Yingkou  Jiahe  Refractories  Co.,  Ltd . 

Yingkou  Kyushu  Refractories  Co,  Ltd  . 

Yingkou  New  Century  Refractories  Ltd  . 

Yingkou  Wonjin  Refractory  Material  Co.,  Ltd  .. 


I 

1 - 

]  Weighted- 
average 
margin 


128.10 

128.10 

128.10 

128.10 

128.10 

128.10 

128.10 

128.10 

128.10 

128.10 

128.10 

128.10 

128.10 

128.10 

236.00 


*This  rate  also  applies  to  Liaoning  Mayerton  Refractories  Co.,  Ltd.  and  Dalian  Mayerton  Refractories  Co.,  Ltd. 


Disclosure 

We  will  disclose  the  calculations 
performed  within  five  days  of  the  date 
of  publication  of  this  notice  to  parties  in 
this  proceeding  in  accordance  with 
section  351.224(b)  of  the  Department’s 
regulations. 

Continuation  of  Suspension  of 
Liquidation 

Pursuant  to  section  735(c)(1)(B)  of  the 
Act,  and  consistent  with  our  finding  of 
critical  circumstances  for  RHI,  the 
separate  rate  companies  and  the  PRC¬ 
wide  entity,  pursuant  to  section 
733(e)(2)  of  the  Act,  we  will  instruct 
U.S.  Customs  and  Border  Protection 
(“CBP”)  to  continue  to  suspend 
liquidation  of  all  entries  of  the 
merchandise  under  consideration  from 
the  PRC  entered,  or  withdrawn  from 
warehouse,  for  consumption  on  or  after 
December  12,  2009,  which  is  90  days 
prior  to  the  date  of  publication  of  the 
Preliminary  determination. CBP  shall 
continue  to  require  a  cash  deposit  or  the 
posting  of  a  bond  equal  to  the  estimated 
amount  by  which  the  normal  value 
exceeds  the  U.S.  price  as  shown  above. 
These  instructions  suspending 
liquidation  will  remain  in  effect  until 
further  notice. 

Additionally,  the  Department 
determined  in  its  final  determination  for 
the  companion  countervailing  duty 
(“CVD”)  investigation  that  RHI’s 
merchandise  benefited  from  export 


See  Memorandum  to  the  File,  through  Scot  T. 
Fullerton,  Program  Manager,  from  Paul  Walker, 
Case  Analyst,  “Investigation  of  Magnesia  Carbon 
Bricks  from  the  People’s  Republic  of  China:  RHI 
Refractories  Liaoning  Co.,  Ltd.,”  dated  concurrently 
with  this  notice. 


subsidies. Therefore,  we  will  instruct 
CBP  to  require  a  cash  deposit  or  posting 
of  a  bond  equal  to  the  weighted-average 
amount  by  which  normal  value  exceeds 
U.S.  price  for  RHI,  as  indicated  above, 
minus  the  amount  determined  to 
constitute  an  export  subsidy.^”  • 

With  respect  to  the  companies 
receiving  a  separate  rate,  we  note  that 
the  rate  applied  in  this  proceeding  as  a 
separate  rate  is  the  calculated  rate 
received  by  RHI.  In  the  companion 
countervailing  duty  investigation,  the 
Department  found  that  RHI  merchandise 
benefited  from  export  subsidies  during 
the  POI,  and,  consequently,  all  other 
exporters  (besides  RHI  and  Mayerton) 
were  found  to  have  benefited  from 
export  subsidies  based  upon  RHI 
results.  Therefore,  we  will  instruct  CBP 
to  require  a  cash  deposit  or  posting  of 
a  bond  equal  to  the  weighted-average 
amount  by  which  normal  value  exceeds 
U.S.  price  for  RHI,  as  indicated  above, 
minus  the  amount  determined  to 
constitute  an  export  subsidy. 

With  respect  to  the  PRC-wide  entity, 
as  AFA,  we  applied  to  highest  rate  form 
the  petition  that  we  were  able  to 
corroborate.  See  the  “Corroboration” 
section  above.  We  note  that,  although  in 
the  companion  countervailing  duty 
investigation  the  Department  found  that 
all  other  exporters  (besides  RHI  and 
Mayerton)  were  found  to  have  benefited 
from  export  subsidies,  because  we  have 
applied  AFA  to  the  PRC-wide  entity,  we 


28  Correction  to  an  inadvertent  error  in  the  date 
listed  in  the  Preliminary  Critical  Circumstances 
Determination. 

28  See  Certain  Magnesia  Carbon  Bricks  from  the 
People's  Republic  of  China:  Final  Affirmative 


will  not  instruct  CBP  to  deduct  any 
export  subsidy  from  the  PRC-wide 
entity’s  cash  deposit  rate. 

ITC  Notification 

In  accordance  with  section  735(d)  of 
the  Act,  we  have  notified  the 
International  Trade  Commission  (“ITC”) 
of  our  final  determinatioq  of  sales  at 
LTFV.  As  our  final  determination  is 
affirmative,  in  accordance  with  section 
735(b)(2)  of  the  Act,  within  45  days  the 
ITC  will  determine  whether  the 
domestic  industry  in  the  United  States 
is  materially  injured,  or  threatened  with 
material  injury,  by  reason  of  imports  or 
sales  (or  the  likelihood  of  sales)  for 
importation  of  the  merchandise  under 
consideration.  If  the  ITC  determines  that 
material  injury  or  threat  of  material 
injury  does  not  exist,  the  proceeding 
will  be  terminated  and  all  securities 
posted  will  be  refunded  or  canceled.  If 
the  ITC  determines  that  such  injury 
does  exist,  the  Department  will  issue  an 
antidumping  duty  order  directing  CBP 
to  assess  antidumping  duties  on  all 
imports  of  the  subject  merchandise 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  the  effective 
date  of  the  suspension  of  liquidation. 

Notification  Regarding  APO 

This  notice  also  serves  as  a  reminder 
to  the  parties  subject  to  administrative 
protective  order  (“APO”)  of  their 
responsibility  concerning  the 


Countervailing  Duty  Determination,  dated 
concurrently  with  this  notice. 

20  See,  e.g..  Notice  of  Final  Determination  of  Sales 
at  Less  Than  Fair  Value:  Carbazole  Violet  Pigment 
23  from  India,  69  FR  67306,  67307  (November  17, 
2004). 
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disposition  of  proprietary  information 
disclosed  under  APO  in  accordance 
with  19  CFR  351.305.  Timely 
notification  of  return  or  destruction  of 
APO  materials  or  conversion  to  judicial 
protective  order  is  hereby  requested. 
Failure  to  comply  with  the  regulations 
and  the  terms  of  an  APO  is  a 
sanctionable  violation. 

This  determination  and  notice  are 
issued  and  published  in  accordance 
with  sections  735(d)  and  777(i)(l)  of  the 
Act. 

Dated;  July  26,  2010. 

Ronald  K.  Lorentzen, 

Acting  Deputy  Assistant  Secretary  for  Import 
A  dministration . 

APPENDIX  I 

Comment  1 :  Surrogate  Values 

a.  Magnesia 

b.  Labor 

Comment  2:  Deductions  to  Gross  Unit  Price 

a.  Indirect  Selling  Expenses 

b.  Discounts 

Comment  3:  RHI’s  Separate  Rate 
Comment  4:  Service  Contracts 
Comment  5:  Exclusion  of  Resin-bonded 

Magnesia  Carbon  Functional  Refractory 
Products  from  the  Scope 
Comment  6:  Double  Remedy 
Comment  7:  FOP  Allocation  Ratio 
JFR  Doc.  2010-18938  Filed  7-30-10;  8:45  am) 
BILLING  CODE  3S10-OS-P 

DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

[C-57Q-955] 

Certain  Magnesia  Carbon  Bricks  From 
the  People’s  Republic  of  China:  Final 
Affirmative  Countervailing  Duty 
Determination 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce 
SUMMARY:  The  Department  of  Commerce 
(the  Department)  has  reached  a  final 
determination  that  countervailable 
subsidies  are  being  provided  to 
producers/exporters  of  magnesia  carbon 
bricks  (MCBs)  from  the  People’s 
Republic  of  China  (PRC).  For 
information  on  the  estimated  subsidy 
rates,  see  the  “Suspension  of 
Liquidation”  section  of  this  notice. 
DATES:  Effective  Date:  August  2,  2010. 
FOR  FURTHER  INFORMATION  CONTACT: 
Summer  Avery  or  Toni  Page,  AD/CVD 
Operations,  Office  6,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  Room  7866,  14th  Street  and 
Constitution  Avenue,  NW.,  Washington, 
DC  20230;  telephone;  (202)  482-4052  or 
(202)  482-1398,  respectively. 


SUPPLEMENTARY  INFORMATION: 

Case  History 

The  following  events  have  occurred 
since  the  preliminary  determination. 

See  Certain  Magnesia  Carbon  Bricks 
From  the  People’s  Republic  of  China: 
Preliminary'  Negative  Countervailing 
Duty  Determination,  74  FR  68241 
(December  23,  2009)  (Preliminary 
Determination). 

On  January  7,  2010,  Petitioner^ 
submitted  a  letter,  in  accordance  with 
section  705(a)(1)  of  the  Tariff  Act  of 
1930,  as  amended  (the  Act),  requesting 
alignment  of  the  final  countervailing 
duty  (CVD)  determination  with  the  final 
antidumping  duty  (AD)  determinations 
of  MCBs  from  the  PRC  and  Mexico.  On 
January  28,  2010,  the  Department 
aligned  the  final  CVD  determination 
with  the  final  determinations  in  the 
companion  AD  investigations  of  MCBs 
from  the  PRC  and  Mexico.  See  Certain 
Magnesia  Carbon  Bricks  From  the 
People’s  Republic  of  China:  Alignment 
of  Final  Countervailing  Duty 
Determination  With  Final  Antidumping 
Duty  Determinations,  75  FR4528 
(January  28,  2010). 

On  January  22,  2010,  the  GOC  filed  a 
request.for  a  hearing  for  the  instant 
investigation. 

The  Department  issued  three 
supplemental  questionnaires  to  the 
Government  of  the  People’s  Republic  of 
China  (GOC)  oaDecember  8,  2009, 
February  22,  2010,  and  March  26,  2010, 
respectively.  The  GOC  submitted 
responses  on  January  5,  2010,  March  15, 
2010,  March  22,  2010,  and  April  2, 

2010. 

The  Department  issued  two 
supplemental  questionnaires  to 
Liaoning  Mayerton  Refractories  (LMR) 
and  its  cross-owned  affiliate  Dalian 
Mayerton  Refi-actories  Co.  Ltd.  (DMR) 
(collectively,  Mayerton)  on  December  8, 
2009  and  February  22,  2010, 
respectively.  Mayerton  submitted  a 
response  on  January  5,  2010  for  the  first 
supplemental  questionnaire  but  did  not 
respond  to  the  Department’s  second 
supplemental  questionnaire.  On  April  1, 
2010,  Mayerton  filed  a  letter  with  the 
Department  informing  us  that  that  they 
would  no  longer  be  participating  in  this 
investigation. 

The  Department  issued  two 
supplemental  questionnaires  to  RHI 
Refractories  Liaoning  Co.,  Ltd.  (RHIL)  as 
well  as  its  cross-owned  affiliates  RHI 
Refractories  (Dalian)  Co.,  Ltd.  (RHID) 
and  Liaoning  RHI  Jinding  Magnesia  Co., 
Ltd.  (RHIJ)  (collectively,  RHI)  on 
December  8,  2009  and  February  22, 


'  The  Petitioner  in  the  instant  investigation  is 
Resco  Products  Inc. 


2010,  respectively.  RHI  submitted 
responses  to  the  Department’s 
questionnaires  on  January  5,  2010, 

March  15,  2010,  and  March  22,  2010. 
Public  versions  of  all  questionnaires  and 
responses,  as  well  as  tbe  various 
memoranda  cited  below,  are  available  in 
the  Department’s  Central  Records  Unit 
(CRU),  Room  1117  in  the  HCHB 
building  of  the  Commerce  Department. 

From  May  4  through  May  7,  2010,  we 
conducted  verification  of  the 
questionnaire  responses  submitted  by 
RHI.  We  issued  tbe  verification  report 
for  RHI  on  June  1,  2010.  See 
Memorandum  to  the  File  from  Toni 
Page  and  Summer  Avery,  International 
Trade  Analysts,  Verification  of  the 
Questionnaire  Responses  Submitted  by 
RHI  Refiractories  Liaoning  Co.,  Ltd.,  RHI 
Refractories  (Dalian)  Co.,  Ltd.,  and 
Liaoning  RHI  Jinding  Magnesia  Co.,  Ltd. 
(June  1,  2010). 

On  May  6,  2010,  the  Department 
issued  its  post-preliminary 
determination  regarding  two  programs, 
“Export  Restraints  of  Raw  Materials” 
and  the  “Provision  of  Electricity  for  Less 
than  Adequate  Remuneration.”  See 
Countervailing  Duty  Investigation  of 
Certain  Magnesia  Carbon  Bricks  from 
the  People’s  Republic  of  China:  Post- 
Preliminary  Determination  (May  6, 
2010). 

'  The  Department  received  case  briefs 
from  Petitioner,  the  GOC,  and  RHI  on 
June  10,  2010  and  rebuttal  briefs  from 
the  same  parties  on  June  17,  2010.  On 
June  17,  2010,  the  GOC  withdrew  its 
hearing  request. 

Scope  of  Investigation 

The  merchandise  under  investigation 
consists  of  certain  chemically-bonded 
(resin  or  pitch),  magnesia  carbon  bricks 
with  a  magnesia  component  of  at  least 
70  percent  magnesia  (“MgO”)  by  weight, 
regardless  of  the  source  of  raw  materials 
for  the  MgO,  with  carbon  levels  ranging 
from  trace  amounts  to  30  percent  by 
weight,  regardless  of  enhancements  (for 
example,  magnesia  carbon  bricks  can  be 
enhanced  with  coating,  grinding,  tar 
impregnation  or  coking,  high 
temperature  heat  treatments,  anti-slip 
treatments  or  metal  casing)  and 
regardless  of  whether  or  not 
antioxidants  are  present  (for  example, 
antioxidants  can  he  added  to  the  mix 
from  trace  amounts  to  15  percent  by 
weight  as  various  metals,  metal  alloys, 
and  metal  carbides).  Certain  magnesia 
carbon  bricks  that  are  the  subject  of  this 
investigation  are  currently  classifiable 
under  subheadings  6902.10.1000, 
6902.10.5000,  6815.91.0000, 
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6815.99.2000  and  6815.99.4000  2  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (“HTSUS”).  While  HTSUS 
subheadings  are  provided  for 
convenience  and  customs  purposes,  the 
written  description  is  dispositive. 

Scope  Comments 

On  September  8,  2009,  Pilkington 
North  America  Inc.  (PNA),  a  U.S. 
importer  of  magnesia  bricks  from  the 
People’s  Republic  of  China  (PRC)  and 
Mexico,  filed  timely  comments 
concerning  the  scope  of  the  AD  and 
CVD  investigations  of  certain  magnesia 
carbon  bricks  from  the  PRC  and  the  AD 
investigation  of  certain  magnesia  carbon 
bricks  from  Mexico.  See  Letter  from 
Pilkington  North  America  Inc.  Re;  Scope 
Comments  (September  8,  2009). 

In  its  submission,  PNA  requested  that 
the  Department  amend  the  scope  of 
these  investigations  to  exclude  ceramic 
bonded  magnesia  bricks  with  or  without 
trace  amounts  of  carbon  or  clarify  that 
this  product  is  outside  the  scope  of 
these  investigations.  According  to  PNA, 
the  ceramic  bonded  magnesia  bricks  it 
imports  are  clearly  not  within  the 
intended  scope  of  these  investigations. 
Petitioner  did  not  submit  comments  on 
PNA’s  submission;  however,  in  a 
telephone  conversation  with  a 
Department  official,  Petitioner  stated 
that  it  agreed  that  the  bricks  at  issue 
were  outside  the  scope  of  these 
investigations.  See  Memorandum  to  the 
File,  through  Tom  Gilgunn,  Program 
Manager,  Office  6,  from  Summer  Avery, 
International  Trade  Analyst,  Re:  Import 
Administration  Countervailing  Duty 
Investigation  of  Certain  Magnesia 
Carbon  Bricks  from  the  People’s 
Republic  of  China;  Scope  Comments 
(February  16,  2010). 

After  reviewing  PNA’s  comments,  the 
Department  determined  that  the  scope 
of  these  investigations  does  not  include 
the  bonded  MCBs  imported  by  PNA. 
However,  because  the  language  in  the 
scope  is  clear  that  only  chemically 
bonded  magnesia  carbon  bricks  are 
covered,  the  Department  concluded  that 
it  was  not  necessary  to  amend  or  clarify 
the  e;)cisting  scope  language  in  these 
investigations  in  response  to  PNA’s 
request.  See  Memorandum  from  John  M. 
Anderson,  Acting  Deputy  Assistant 
Secretary  Re:  Certain  Magnesia  Carbon 
Bricks  from  the  People’s  Republic  of 
China  and  Mexico:  Scope  Comments 
(February  24,  2010). 


2  In  the  Preliminary  Determination,  we  included 
HTSUS  subheading  6815.99  in  our  description  of 
the  scope  of  the  investigation.  Subsequently,  we 
determined  that  all  of  the  ten-digit  subheadings 
under  subheading  6815.99  must  be  used  instead. 
Accordingly,  the  appropriate  HTSUS  ten-digit 
subheadings  have  been  listed. 


A  respondent  in  the  companion  AD 
investigation  of  MCBs  from  Mexico, 
RHI-Refmex  S.A.  de  C.V.  (Refmex), 
argued  in  its  case  brief  that  the 
Department  should  expressly  hold  that 
resin-bonded  magnesia  carbon 
functional  refractory  products,  as 
opposed  to  magnesia  carbon  brick 
products,  are  not  within  the  scope  of  the 
MCBs  under  investigation.  The 
Department  has  decided  not  to  amend 
the  scope  of  the  MCB  investigations  to 
include  a  specific  exclusion  for  such 
products  because  the  current 
description  of  the  scope  of  these 
investigations  adequately  limits  the 
scope  to  bricks.  A  full  summary  of 
Refinex’s  comments  and  th6 
Department’s  position  are  at  Comment  1 
of  the  Issues  and  Decision 
Memorandum  for  the  AD  Mexico 
investigation  and  Comment  5  of  the 
Issues  and  Decision  Memorandum  for 
the  AD  PRC  investigation.  See  Issues 
and  Decision  Memorandum  for  Certain 
Magnesia  Carbon  Bricks  From  Mexico: 
Final  Determination  of  Sales  at  Less 
Than  Fair  Value  and  Issues  and 
Decision  Memorandum  for  Certain 
Magnesia  Carbon  Bricks  From  the 
People’s  Republic  of  China;  Final 
Determination  of  Sales  at  Less  Than  Fair 
Value  (July  26,  2010). 

Analysis  of  Subsidy  Programs  and 
Comments  Received 

All  issues  raised  in  the  case  and 
rebuttal  briefs  by  parties  to  this 
investigation  cire  addressed  in  the 
Memorandum  to  Ronald  K.  Lorentzen, 
Deputy  Assistant  Secretary  for  Import 
Administration,  from  Edward  C.  Yang, 
Acting  Deputy  Assistant  Secretary  for 
Antidumping  and  Countervailing  Duty 
Operations,  entitled  “Issues  and 
Decision  Memorandum  for  the  Final 
Affirmative  Countervailing  Duty 
Determination:  Certain  Magnesia  Carbon 
Bricks  from  the  People’s  Republic  of 
China,”  dated  concurrently  with  this 
notice  (hereinafter.  Decision 
Memorandum],  which  is  hereby 
adopted  by  this  notice.  Attached  to  this 
notice  as  an  Appendix  is  a  list  of  the 
issues  that  parties  have  raised  and  to 
which  we  have  responded  in  the 
Decision  Memorandum.  The  Decision 
Memorandum  also  contains  a  complete 
analysis  of  the  programs  covered  by  this 
investigation,  and  the  methodologies 
used  to  calculate  the  subsidy  rates. 
Parties  can  find  a  complete  discussion 
of  all  issues  raised  in  this  investigation 
and  the  corresponding 
recommendations  in  this  public 
memorandum,  which  is  on  file  in  the 
CRU.  In  addition,  a  complete  version  of 
the  Decision  Memorandum  can  be 
accessed  directly  on  the  Internet  at 


http://ia.ita.doc.gov/fin/.  The  paper 
copy  and  electronic  version  of  the 
Decision  Memorandum  are  identical  in 
content. 

Use  of  Adverse  Facts  Available 
For  purposes  of  this  final 
determination,  we  continue  to  rely  on 
facts  available  and  have  drawn  adverse 
inferences,  in  accordance  with  sections 
776(a)  and  (b)  of  the  Act,  with  regard  to 
RHI’s  receipt  of  countervailable 
subsidies  under  the  “Provision  of 
Electricity  for  Less  than  Adequate 
Remuneration”  and  “Export  Restraints  of 
Raw  Materials”  programs.  In  addition, 
pursuant  to  sections  776(a)(2)(A)  and  (C) 
of  the  Act,  we  have  based  the  CVD  rate 
for  Mayerton  on  facts  otherwise 
available  and  drawn  adverse  inferences. 
A  full  discussion  of  our  decision  to 
apply  adverse  facts  available  (AFA)  is 
presented  in  the  Decision  Memorandum 
in  the  section  “Application  of  Facts 
Available,  Including  the  Application  of 
Adverse  Inferences,”  as  well  as  the 
Department’s  positions  in  Comment  6: 
Whether  the  Use  of  Facts  Available  with 
Adverse  Inferences  Is  Warranted  For  the 
Export  Restraint  Subsidy  and  Comment 
8:  Whether  the  Department  Correctly 
Applied  AFA  and  Treated  the  Provision 
of  Electricity  as  a  Countervailable 
Subsidy  in  the  Decision  Memorandum. 

Suspension  of  Liquidation 

In  accordance  with  section 
705(c)(l)(B)(i)(I)  of  the  Act,  we  have 
calculated  an  individual  rate  for  the 
mandatory  respondent  still  participating 
in  this  investigation,  RHI.  Section 
705(c)(5)(A)(i)  of  the  Act  states  that  for 
companies  not  investigated,  we  will 
determine  an  “all  others”  rate  equal  to 
the  weighted-average  countervailable 
subsidy  rates  established  for  exporters 
and  producers  individually 
investigated,  excluding  any  zero  and  de 
minimis  countervailable  subsidy  rates, 
and  any  rates  determined  entirely  under 
section  776  of  the  Act.  In  this 
investigation,  the  Department  selected 
two  mandatory  respondents  to  review. 
Because  there  is  only  one  respondent  in 
this  investigation  for  which  the 
Department  has  calculated  a  company- 
specific  rate,  consistent  with  our 
practice  and  section  705(c)(5)(A)(i)  of 
the  Act,  its  rate  serves  as  the  “all  others” 
rate.  See,  e.g..  Final  Affirmative 
Countervailing  Duty  Determination: 
Certain  Hot-Rolled  Carbon  Steel  Flat 
Products  from  Thailand,  66  FR  50410, 
50411  (October  3,  2001):  and  Final 
Affirmative  Countervailing  Duty 
Determination:  Pure  Magnesium  From 
Israel,  66  FR  49351,  49353  (September 
27,  2001).  As  discussed  above, 
mandatory  respondent  Mayerton 
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withdrew  from  the  instant  investigation. 
As  discussed  in  the  Decision 
Memorandum,  for  each  program 
examined  in  this  investigation,  we  have 
made  the  adverse  inference  that 
Mayerton  benefitted  from  the  program 
and  calculated  a  rate  accordingly. 


Exporter/ 

Net  countervailable 

manufacturer 

1  subsidy  rate 

RHI  . 

.  i  24.24%  ad  valorem. 

Mayerton  . 

.  253.87%  ad  valorem. 

All  Others  . 

.  t  24.24%  ad  valorem. 

_j _ 

In  accordance  with  section 
705(c)(1)(C)  of  the  Act,  we  are  directing 
U.S.  Customs  and  Border  Protection 
(CBP)  to  suspend  liquidation  of  all 
imports  of  the  subject  merchandise  from 
the  PRC  that  are  entered,  or  withdrawn 
from  warehouse,  for  consumption  on  or 
after  the  date  of  publication  of  this 
notice  in  the  Federal  Register.  The 
suspension  of  liquidation  will  remain  in 
effect  until  further  notice. 

If  the  International  Trade  Commission 
(ITC)  issues  a  final  affirmative  injury 
detennination,  we  will  issue  a 
countervailing  duty  order  and  order 
CBP  to  continue  the  suspension  of 
liquidation  of  entries  of  MCBs  and  to 
require  a  cash  deposit  on  all  such 
entries  equal  to  the  subsidy  rate  listed 
above.  If  the  ITC  determines  that 
material  injury,  or  threat  of  material 
injury,  does  not  exist,  this  proceeding 
will  be  terminated  and  all  deposits  or 
securities  posted  as  a  result  of  the 
suspension  of  liquidation  will  be 
refunded  or  canceled. 

ITC  Notification 

In  accordance  with  section  705(d)  of 
the  Act,  we  will  notify  the  ITC  of  our 
determination.  In  addition,  we  are 


making  available  to  the  ITC  all  non- 
privileged  and  non-proprietary 
information  related  to  this  investigation. 
We  will  allow  the  ITC  access  to  all 
privileged  and  business  proprietary 
information  in  our  files,  provided  the 
ITC  confirms  that  it  will  not  disclose 
such  information,  either  publicly  or 
under  an  APO,  without  the  written 
consent  of  the  Assistant  Secretary  for 
Import  Administration. 

Return  or  Destruction  of  Proprietary 
Information 

In  the  event  that  the  ITC  issues  a  final 
negative  injury  determination,  this 
notice  will  serve  as  the  only  reminder 
to  parties  subject  to  an  administrative 
protective  order  (APO)  of  their 
responsibility  concerning  the 
destruction  of  proprietary  information 
disclosed  under  APO  in  accordance 
with  19  CFR  351.305(a)(3).  Timely 
written  notification  of  the  return/ 
destruction  of  APO  materials  or 
conversion  to  judicial  protective  order  is 
hereby  requested.  Failure  to  comply 
with  the  regulations  and  terms  of  an 
APO  is  a  violation  which  is  subject  to 
sanction. 

This  determination  is  issued  and 
published  pursuant  to  sections  705(d) 
and  777(i)  of  the  Act. 

Dated:  July  26,  2010. 

Ronald  K.  Lorentzen, 

Deputy  Assistant  Secretary  for  Import 
Administration. 

Appendix — List  of  Comments  and 
Issues  in  the  Decision  Memorandum 

Comment  1:  Whether  the  Department  Has  the 
Authority  to  Apply  the  CVD  Law  to  the 
PRC  While  Treating  the  PRC  as  A  Non- 
Market  Economy  In  The  Parallel 
Antidumping  Investigation 


Comment  2:  Whether  the  Simultaneous 
Application  of  the  CVD  Law  and  the 
Antidumping  Non-Market  Economy 
Methodology  in  This  Case  Would  Lead  to 
Impermissible  Double  Remedies 
Comment  3:  Whether  the  Department’s 
Application  of  Countervailing  Duties  to  a 
Non-Market  Economy  Country  Violates  the 
Administrative  Procedures  Act 
Comment  4:  Whether  the  Department’s 
Decision  to  Initiate  an  Investigation  of 
Export  Restraints  at  Issue  Was  Contrary  to 
Law  and  Unsupported  by  Fact 
Comment  5:  Whether  the  Export  Restraints  at 
Issue  Can  be  Found  to  Confer  a  Financial 
Contribution  to  the  Industrv  Producing 
MCBs 

Comment  6:  Whether  the  Use  of  Facts 
Available  with  Adverse  Inferences  Is 
Warranted  For  the  Export  Restraint 
Subsidy 

Comment  7:  Whether  the  Department  Should 
Adjust  the  Manner  It  Calculates  the  Export 
Restraints  Benefit 

Comment  8:  Whether  the  Department 
.  Correctly  Applied  AFA  and  Treated  the 
Provision  of  Electricity  as  a 
Countervailable  Subsidy 
Comment  9:  Whether  the  Provision  of 
Electricity  Is  Specific  and  Provides  a 
Financial  Contribution 
Comment  10:  Whether  the  Department 
Should  Use  RHI’s  Revised  2008  Sales 
Amount  in  the  Department’s  Final 
Calculations 

Comment  11:  Whether  the  Department 
Should  Examine  Income  Tax  Credits  for 
Purchases  of  Domestically  Produced 
Equipment  in  Detail 
Comment  12:  Whether  the  Department 
Should  Apply  AFA  with  Respect  to  VAT 
Rebates  Associated  with  RHI’s  Purchases  of 
Domestically  Produced  Equipment 
Comment  13:  Whether  the  Department 
Should  Apply  Total  AFA  When  Assigning 
Mayerton’s  Final  Countervailing  Duty  Rate 
[FR  Doc.  2010-18939  Filed  7-30-10;  8:45  am] 
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Public  Laws 


111th  Congress 


Pamphlet  prints  of  public  laws,  often  referred  to  as  slip  laws,  are  the  initial  publication  of  Federal 
laws  upon  enactment  and  are  printed  as  soon  as  possible  after  approval  by  the  President. 
Legislative  history  references  appear  on  each  law.  Subscription  service  includes  all  public  laws, 
issued  irregularly  upon  enactment,  for  the  11 1th  Congress. 

Individual  laws  also  may  be  purchased  from  the  Superintendent  of  Documents, 
U  S.  Government  Printing  Office.  Prices  vary.  See  Reader  Aids  Section  of  the  Federal  Register- 
for  announcements  of  newly  enacted  laws  or  access  the  online  database  at 
http://wv\M.gpoaccess.gov/plaws/index.html  • 


Superintendent  of  Documents  Subscriptions  Order  Form 
□  YES  ,  enter  my  subscription(s)  as  follows; 


Order  Pnoeessirg  Code: 

★  6216 


n 

HP 

Charge  your  order. 

It’s  Easy! 

To  fax  your  orders  (202)  512-  2250 
Phone  your  orders  (202)  512-1800 


subscriptions  to  PUBLIC  LAWS  for  the  1 1 1  Ih  Congress  for  $307  per  subscription. 


Tlie  total  cost  of  my  order  is  $  _ 

International  customers  please  add  25%. 


Price  includes  regular  domestic  postage  and  handling  and  is  subject  to  change. 


Company  or  personal  name 


(Please  type  or  print) 


Additional  address/aitention  line 


Street  address 


Please  Choose  Method  of  Payment: 

□  Check  Payable  to  the  Superintendent  of  Documents 
im  GPO  Deposit  Account  1  |  |  |  |  |  |  "]  —  Q] 
I  I  VISA  EZl  MasterCard  Account 


City,  State.  ZIP  code 


(Credit  card  expiration  date) 


Thank  you  for 
your  order! 


Daytime  phone  including  area  code 


Authorizing  signature 


Purchase  order  number  (optional) 

YES  NO 

May  we  nuke  your  name'address  available  to  other  mailers?  |  |  |  | 


Mail  To:  Superintendent  of  Documents 

P.O.  Box  371954,  Pittsburgh,  PA  15250-7954 
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